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GUARDIAN  AND  WARD. 

By  Amos  Burt  Thompson. 

I.  APPOINTMENT  OF  GUARDIAN,  5. 

1.  In  General y  6. 

a.  Petition  for  Appointment,  6. 

(i)  By  Infant,  6. 
(2)  By  Third  Person,  9. 
\a)  Generally,  9, 

(jf)  On  Nomination  of  Infant,  14. 
{/)  Where  Infant  is  a  Nonresident,  14. 
(d?)  Where  Infant  has  Estate  Not  Derived  from 

Parent,  14. 
(J)  Where  Parent  is  Unfit,  14. 
(y*)  For  Temporary  Guardian,  15. 
(^)  -^y  General  Guardian  of  County,  15, 
(Ji)  By  Foreign  Guardian  for  Ancillary  Letter Sy 
16. 

b.  Citation  to  Infant  to  Nominate  Guardian,  17. 

c.  Nomination  of  Guardian  by  Infant,  17. 

(i)  In  Open  Court,  17. 

(2)  Certified  by  Justice  of  the  Peace,  18. 

d.  Appointment  of  Day  of  Hearing,  18. 

e.  Citation  to  Relatives  of  Infafit,  19. 

f.  Order  Appointing  Guardian,  20. 

(i)  Generally,  20.  "      . 

(2)  On  Nomination  of  Infant  in  Open  Court,  23. 

(3)  On  Certified  Nomination  of  Infant,  24. 

(4)  For  Nonresident  Infant,  25. 

g.  Guardian' s  Bond,  26. 

(i)   The  Bond,  26. 

(a)  Generally,  26. 

(J?)  Of  Natural  Guardian,  36. 

(/)  Additional  Bond,  37. 

(2)  Citation  to  Guardian  to  Renew  Bond,  37. 

(3)  Requiring  Counter  Security  of  Guardian,  38. 

(a)  Petition,  38. 
lb)  Order,  38. 

(4)  Discharge  of  Surety,  39. 

(a)  Application  for  Discharge,  39. 
(^)  Notice  to  Guardian,  39. 
(^)  Order  of  Discharge,  40. 
/^.  Letters  of  Guardianship,  40. 
«.   -ffy  Z>^<r^,  44. 
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3.  By  Will,  44. 

a.  Application  for  Testamentary  Commission,  44. 

b.  Testamentary  Letters  of  Guardianship,  45. 

c.  Requiring  Testamentary  Guardian  to  Give  Bond,  46. 

(i)  Petition,  46. 
(2)   Order,  47. 
II.  MANAGEMENT  OF  INFANT'S  PERSON  AND  ESTATE,   47. 

1.  Inventory,  47. 

2.  Appraisement,  49. 

a.  Appointment  of  Appraisers,  49. 

b.  Return  of  Appraisers,  50. 
8.  Lease  of  Lands,  50. 

a.  Application  for  Leave  to  Lease,  50. 

b.  Appointment  of  Guardian  ad  Litem,  51. 

(i)  Order  Appointing,  51. 

(2)  Notice  to  Guardian  ad  Litem,  52. 

c.  Order  Authorizing  Lease,  52. 

d.  Guardian  s  Report  of  Lease,  52. 

e.  Final  Order,  53. 

(i)  Confirming  Report,  53. 
(2)  Rejecting  Report,  53. 

4.  Improvements  or  Repairs  on  Real  Estate,  53. 

a.  Application  for  Leave  to  Make,  54. 

b.  Order  Authorizing,  54. 

6.  Keeping  Estate  Together  and  Cultivating  Farm,  54. 

a.  Application  for  Leave,  54, 

b.  Order  Granting  Leave,  55. 

e.   Compromise  or  Sale  of  Debts  Due  Ward,  55. 

a.  Application  for  Leave  to  Compromise  or  Sell,  55. 

b.  Appointment  of  Guardian  ad  Litem,  56. 

c.  Order  Granting  Leave,  56. 

d.  Guardian' s  Report,  57. 

e.  Final  Order,  57. 

(i)  Confirming  Report,  57. 
(2)  Rejecting  Report,  57. 

7.  Mortgage  of  Real  Estate,  58. 

a.  Application  for  Leave  to  Mortgage,  58. 

b.  Order  Granting  Leave,  60. 

8.  Sale  of  Infant' s  Property,  (i\. 

a.  Application  for  Leave  to  Sell,  61. 
(i)  By  Resident  Guardian,  61. 
(a)  In  General,  62. 

aa.  For    Maintenance  and  Education  of 

Infant,  62. 
bb.  For  Purpose  of   Reinvesting    Pro- 
ceeds, 66. 
(J))  By  Bill  in  Equity,  67. 
(2)  By  Foreign  Guardian,  69. 
h.  Appointment  of  Guardian  ad  Litem  or  Special  Guardian^ 

69. 
e.  Order  Directing  Notice  of  Proceedings,  70. 
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d.  Notice  of  Application  and  Hearing,  71. 

(i)  Generally,  71. 

(2)  Order  to  Show  Cause,  73. 

e.  Citation  to  Infant  or  His  Parent,  74. 

f.  Order  Referring  Merits,  74. 

g.  Report  of  Referee,  75. 
h.   Order  for  Sale,  76. 

(i)  At  Public  Sale,  76. 

(2)  At  Private  Sale,  83. 
/'.   Guardian' s  Bond,  84. 

(i)  Generally,  84. 

(2)  Special  Guardian,  87. 
J.  Notice  of  Sale,  88. 

k.  Agreement  for  Sale  by  Special  Guardian,  89, 
/.  Report  of  Agreement  for  Sale  by  Special  Guardian,  90. 
m.   Guardian' s  Report  of  Sale,  91. 

(i)  For  Cash,  91. 

(2)  On  Credit,  92. 
n.  Order  Confirming  Sale,  94. 

(i)  For  Cash,  94, 

(2)  On  Credit,  95. 
0.  Order  Setting  Aside  Sale,  97. 
/.  Report  of  Payment  of  Purchase-money ^  97. 
q.  Order  Directing  Conveyance,  97. 
r.  Deed,  98, 
9.  Maintenance  and  Education  of  Infant,  102. 

a.  Application  for  Leave  to  Appropriate  Principal  For^ 

102. 

b.  Appointment  of  Guardian  ad  Litem,  103. 

c.  Order  Granting  Leave,  103. 

10.  Removal  of  Person  or  Property  of  Infant,  104, 

a.  From  One  County  to  Another,  104. 

(i)  On  Application  of  Guardian,  104. 

(a)  Application  for  Leave  to  Remove,  104. 

{J>)  Appointment  of  Guardian  ad  Litem,  105. 

{c)  Order  Granting  Leave,  105. 
(2)  On  Application  of  Infant  by  Next  Friend,  106. 

(jd)  Application  for  Leave  to  Remove,  106. 

(F)  Order  Appointing  Day  of  Hearing,  106. 

(c)  Citation  to  Guardian,  106. 

(d)  Order  Granting  Leave,  107. 

b.  To  Another  State,  107. 

(i)  On  Application  of  Nonresident  Parent,  108. 

(a)  Application  for  Leave  to  Remove,  108. 

(J>)  Order  Granting  Leave,  108. 

(^)  Order  for   Final    Settlement    by    Resident 
Guardian,   109. 
(2)  On  Application  of  Nonresident  Guardian,  109. 

(a)  Application  for  Leave  to  Remove,  109. 

(b)  Notice  to  Resident  Guardian,  112. 
(<0  Order  Granting  Leave,  112. 
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III.  SETTLEMENTS  BY  GUARDIAN,  114. 

1.  Voluntary,  114. 

a.  Guardian's  Account,  115. 

b.  Appointment  of  Guardian  ad  Litem,  116. 

c.  Notice  of  Settlement,  116. 

d.  Decree,  117. 

(i)  On  Partial  Settlement,  117. 

(2)  On  Final  Settlement,  118. 

2.  Compulsory,  119. 

a.  Partial  Settlement,  1 20. 

(i)  Application  for  Citation,  120. 
»  (2)  Order  that  Citation  Issue,  120. 

(3)  Citation  to  Guardian,  120. 

(a)   To  Sho7u  Cause,  120. 
(^)   To  Make  Settlement,  121. 

(4)  Order  Dismissing  Application,  121. 
^.  Pinal  Settlement,  122. 

(i)  Application  for  Citation,  122. 

(2)  Citation,  122. 

''  (di)   TV  Guardian,  122. 

(^)   TV  Representative  of  Deceased  Guardiatiy 
123. 

(3)  Attachment  to  Compel  Settlement,  123, 

(4)  Order  Directing  Final  Settlement,  123. 
r.   Stating  Account  Against  Guardian,  124. 

(i)  Notice  of  Statement  of  Account,  124. 
(2)  Decree  on  Account  Stated,  124. 

IV.  RESIGNATION,  DISCHARGE  OR  REMOVAL  OF  GUARDIAN,  125. 

1.  Resignation,  125. 

a.   Guardian' s  Resignation,  125. 

^.   Order  Revoking  Letters  of  Guardianship,  126. 
a.  Discharge  Where  Ward  has  Arrived  at  Full  Age,  126. 

a.   Application  of  Guardian  For,  126. 

^.    Waiver  of  Citation  by  Guardians  Sureties,  127. 

^.  Decree  Discharging,  128. 
8.  Removal,  128. 

a.  Application  for  Removal,  128. 

(i)   Where  Guardian  has  Removed  from  State,  128. 

(2)  T^cr  Failure  to  Give  Counter  Security,  129. 

(3)  Where  Guardian  was  Appointed  Against  Wish  of 

Parent,  130. 

b.  Order  Appointing  Hearing,  130. 

c.  Citation  to  Guardian,   131, 

d.  Order  of  Removal,  131. 

V.  ACTIONS  ARISING  OUT  OF  RELATIONSHIP  OF  GUARDIAN  AND 
WARD,  132. 

1.  Against  Guardian  for  Corrupting  Female  Ward,  132. 

2.  For  Board  and  Lodging  of  Ward,  133. 

3.  To  Compel  an  Accounting  by  Guardian,  134. 

4.  For  Sum  Due  After  Final  Accounting  by  Guardian,  138. 
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6.    To  Set  Aside  Guardian' s  Settlement  for  Fraud,  139. 

6.  To  Set  Aside  Sale  of  Land  by  Guardian,  140. 

7.  By  Guardian  to  Recover  Purchase-money  on  Sale  of  Land,  141. 

CROSS-REFERENCES. 

For  Forms  in  Criminal  Prosecutions  against  a  Guardian  for  Abandon- 
ment of  Ward,  see  the  title  ABANDONMENT  OF  CHIL- 
DREN, vol.  I,  p.  I. 

For  Form  of  Plea  in  Abatement  for  Nonjoinder  of  Plaintiff's  Guardian, 
see  the  title  ABATEMENT,  PLEAS  IN,  vol.  i,  Form  No. 
104. 

For  Forms  in  Actions  against  Guardians  of  Account  Render  and  to 
Compel  an  Accounting  in  Equity,  see  the  title  ACCO  UNTS  AND 
ACCOUNTING,  vol.  i,  p.  272. 

For  Forms  connected  with  Adoption  of  Children,  see  the  title  ADOP- 
TION OF  CHILDREN,  vol.  i,  p.  482. 

For  Forms  of  Answers  of  Infant  by  Guardian,  see  the  title  ANSWERS 
IN  CODE  PLEADING,  vol.  i,  p.  799. 

For  Forms  connected  with  Apprenticing  Infants,  see  the  title  APPREN- 
TICES, vol.  2,  p.  I. 

For  Forms  of  Submission  to  Arbitration  by  Guardian,  see  the  title  ARBI- 
TRATION AND  AWARD,  vol.  2,  p.  33. 

For  Forms  of  Pleadinrs  in  Actions  on  Guardians'  Bonds,  see  the  title 
BONDS  AN>>  UNDERTAKINGS  {ACTIONS  0N\ 
vol.  3,  p.  528. 

For  Forms  of  Complaints  or  Petitions  of  Infants  by  Guardian,  see  the 
title  COMPLAINTS,  vol.  4,  p.  1019. 

For  Forms  connected  with  Appointment  of  Guardian  to  Sue  or  Defend 
for  an  Infant,  see  the  title  GUARDIAN  AD  LITEM,  vol.  8, 
p.  1024. 

For  Forms  connected  with  Proceedings  by  a  Guardian  to  Secure  Custody 
of  Child,  see  the  title  HABEAS  CORPUS. 

For  Forms  connected  with  the  Appointment  of  Guardians  for  Insane  Per- 
sons or  Habitual  Drunkards,  see  the  title  INSANE  PERSONS. 

For  Forms  connected  with  the  Appointment  of  Guardians  for  Spend- 
thrifts, see  the  title  SPENDTHRIFTS. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  APPOINTMENT  OF  GUARDIAN.^ 

1.  For  statutes  relating  to  the  appoint-  Colorado.  —  Mills'  Anno.  Stat.  (1891), 

ment    of    guardians,    the     guardian's  §§  2074-2078,  2090,  2091,  2098. 

bond,  and  proceedings  by  sureties  to  Connecticut.  —  Gen.    Stat.   (1888),  §§ 

be  discharged  from  liability  see  the  fol-  454-462,    551,    552;     Laws    (i88g),     c. 

lowing  statutes,  to  wit:  I20. 

Alabama.  —  Civ.  Code  (1896),  §§  2247-  Delaware.  —  Rev.  Stat.  (1893),  p.  606 

2254,  2272  et  seq.  c.  78,  §  i;  p.  713,  c.  96,  §§  7-10,  II. 

Arizona.  —  Rev.  Stat.  (1887),  §§  1307  District  of  Columbia.  —  Comp.    Stat. 

et  seq.,  1366-1369,  1376,  1377,  1380.  (1894),  c.  27,  §§  I,  4-7,  20-29,  32. 

Arkansas.— Sd.n^..   &  H.  Dig.  (1894),  Florida.— 'R.ev.  Stat.  (1892),  §§  2086- 

§§  3564-3595,  3630.  2089. 

California. — Code  Civ.  Proc.  (1897),  Georgia. — 2    Code   (1895),    §§    2512- 

§§  1747-1759,  1793-1796,  1803-1809.  2531,  2533,  2537. 
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1.  In  General. 

a.  Petition  for  Appointment. 

(1)  By  Infant. 

Form  No.  9912.' 

In  the  5«/^rwr  Court  of  the  City  and  County  oi  San  Francisco^  State 
of  California. 


Idaho.— Rcw.  Stat.  (1887),  §§  5770- 
5783,  5813-5816,  5823,  5824,  5827. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  64,  pars,  i-io,  35,  36. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
2512-2517,  2519. 

Iowa.  — Code  (1897),  §§  3I93-3I97, 
3202,  3213-321 5. 

Kansas.  —  Gen.  Stat.  (1897),  c.  108, 
§§  1-8,  21-23. 

Kentucky.  —  Stat.  (1894),  §§  2015- 
2022. 

Maine.  —  Rev.  Stat.  (1883),  c.  67,  §§ 
1-3,  10,  25,  26. 

Maryland.  — '?\ih.  Gen.  Laws  (1888), 
art.  93,  §§  144-158. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
139,  §§  1-6,  17-20,  22-28. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  6302-6309,  6311,  6312,  6334-6337. 

Minnesota.  —  Stat.  (1894),  §§  4535- 
4546,  4559-4561. 

Mississippi. — Anno.  Code  (1892),  §§ 
2184-2189. 

Missouri.  —  Rev.  Stat.  (1889),  §§  5278- 
5299. 

Montana. — Code  Civ.  Proc.  (1895), 
§§  2950-2960,  3030-3033,  3053,  3057- 
3059. 

Nebraska.  —  Comp.  Stat.  (1897),  §§ 
3212-3224,  3245-3248. 

Nevada.  — Gen.  Stat.  (1885),  §§  548- 
558,  587.  588,  591-596- 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  177,  §  2:  c.  178,  §§  1-5. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
1615,  §§1-2. 

New  Mexico.  — Comp.  Laws  (1897), 
§§  1434-1444,  1461-1468. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
P-  936,1  50  etseg.;  p.  1375,  §§  i-ii;  p. 
1379.  §i  18-21;  p.  1833,  §  31  et  seq. 

North  Carolina.  —  Code  (1883),  §§ 
1556-1567,  1571-1574,  1576,  1581,  1582, 
1606,  1609,  1610,  1620,  1621. 

North  Dakota.  — Re\.  Codes  (1895), 
§§  6537-6547,  6575-6577,  6586,  6587. 

Ohio.—  Bates'  Anno.  Slat.  (1897),  §§ 
6254-6268,  6273. 

Oklahoma.  —  Stat.  (1S93),  §§  1504- 
1515.  1546-1549,  1556. 


Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  2879-2885,  2902,  2905-2908. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  579,  §§  44-54;  p.  581,  §  58. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
196,  §§  1-6,  11-13,  15,  17. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §  50;  Rev.  Stat.  (1893),  §§  2170, 
2179-2181,  2189  et  seq. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  5983-5995.  6025-6028,  6035, 
6036-6039. 

Tennessee.  —  Code  (1896),  §§  4250  et 
seq.,  4258  et  seq.,  4305  et  seq. 

Texas.  —  Rev.  Stat.  (1895),  arts.  2568 
et  seq.,  2575  etseq.,  2587  etseq.,  2598  etseq. 

Utah.  — Rev.  Stat.  (1898),  §§  3984- 
3995,  4020,  4022. 

Vermont. —  Stat.  (1894),  §§  2734,  2736- 
2749,  2763-2767. 

Virginia. —  Code  (1887),  §§  2597-2602. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  6395-6397, 
6399,  6403,  6408,  6409. 

West  Virginia.  —  Code  (1891),  c.  82, 
§§  1-6. 

Wisconsin.  —  Stat.  (1898),  §§  3962- 
3968,  3973- 

Wyoming. — Rev.  Stat.  (1887),  §§  2250- 
2255,  2270-2272. 

In  some  jurisdictions,  the  proceed- 
ings relating  to  guardians'  bonds  are 
the  same  as  those  prescribed  for  ex- 
ecutors and  administrators  under  the 
same  circumstances.  In  such  case  the 
pleader  should  consult  the  title  Pro- 
bate AND  Administration. 

1.  Califo/nia.  —  Code  Civ.  Proc. 
(1897),  §  1747. 

Similar  statutes  exist  in  the  following 
states,  to  wit: 

Arizona.  —  Rev.  Stat.  (1887),  §   1307. 

Idaho.  —  Rev.  Stat.  (1887),  ^  5770. 

Montana.  —  Code  Civ.  Proc.  (1895), 
§  2950. 

Nevada.  — Gen.  Stat.  (1885),  §  548. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5983. 

Utah.  —  Rev.  Stat.  (1898),  §  3994. 

See  also  statutes    cited  supra,   note 
I.  P-  5- 
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9912. 


Probate. 
In  the  matter  of  the  ^  t»  4.-4.-      r      a        •..        ..    e 

EstaU  and  Guardianship  of  Richard  Roe,  \  P'""°"  cuarXn"  ^* 


■\ 


To  the  Hon.  the  Superior  Court  of  the  City  and  Connty  of  San  Fran* 
cisco,  State  of  California.'^ 

The  petition  of  Richard  Roe  respectfully  shows : 

That  your  petitioner  is  a  minor  of  the  age  bi  sixteen  years  ;2  that 
both  his  parents  are  dead,  and  that  your  petitioner  resides  with  his 
uncle  Nathan  Hale,  in  said  city  and  county  of  San  Francisco. 

That  your  petitioner  has  no  guardian  legally  appointed  by  will,  and 
has  an  estate  within  said  city  and  county  which  needs  the  care  and 
attention  of  some  fit  and  proper  person. 

That  said  estate  consists  of  the  following:  (Ilere  describe,  stating 
value). 

That  the  following  relatives  of  said  minor  reside  in  this  city  and 
county,  to  wit:  Nathan  Hale  and  Jeremiah  Hale,  both  uncles. 

That  it  is  necessary  that  a  guardian  be  appointed  for  the  person 
and  estate  of  said  minor. 

Wherefore,  your  petitioner  prays  that  his  uncle  Nathan  Hale  ^  be 
appointed  the  guardian  of  his  person  and  estate. 

Richard  Roe. 

Dated  the  tenth  day  of  March,  i899. 


1.  To  Whom  Application  Hade.  —  In 

California  a,nd  •PVaskinj^ion,  the  guard- 
ian must  be  appointed  by  the  superior 
court  of  the  county  in  which  the  infant 
resides  or,  if  a  nonresident,  within 
which  his  property  lies.  Cal.  Code 
Civ.  Proc.  (1897),  §  1747;  Ballinger's 
Anno.  Codes  &  Stat.  Wash.  (1897),  § 
6395.  In  Arizona,  Idaho  and  Nevada, 
the  appointment  is  by  the  probate 
court.  Arizona  Rev.  Stat.  (1887),  §  1307; 
Idaho  Rev.  Stat.  (1887),  §  5770;  Nev. 
Gen.  Stat.  (1885),  ^  548.  In  Montana 
and  Utah,  by  the  district  court.  Mont. 
Code  Civ.  Proc.  (1895),  §  2950;  Utah 
Rev.  Stat.  (1898),  §  3994.  And  in 
Oregon  and  South  Dakota,  by  the  county 
court.  Hills'  Anno.  Laws  Oregon 
(1892),  ^  2880;  S.  Dak.  Laws  (1890).  c 
78,  §  5. 

2.  Minor  over  fourteen  may  petition  for 
appointment  of  guardian,  but  if  he  be 
under  fourteen  the  application  must 
be  made  by  a  relative  or  next  friend. 
See  statutes  cited  supra,  note  i,  p.  5. 

3.  Selection  of  Guardian.  —  Where  the 
minor  is  over  fourteen  years  of  age,  he 
may  nominate  his  own  guardian,  who, 
if  approved  by  the  court,  must  be  ap- 
pointed accordingly;  if  the  minor  be 
under  fourteen,  the  court  may  nomi- 
nate. 

Arizona.  —  Rev.  Stat.  (1887),  §  1308. 


California.  —  Code  Civ.  Proc.  (1S97), 
§  1748. 

Idaho.  — Re\.  Stat.  (1887),  §  5771. 

Montana.  —  Code  Civ.  Proc.  (1895), 
§  2951. 

Nevada.  —  Gen.  Stat.  (1885),  §  549. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  6538. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  2881. 

South  Dakota,  —  Dak.  Comp.  Laws 
(1887),  §  5984. 

Utah.—  Rev.  Stat.  (1898),  §  3995. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1898),  §  6396. 

Where  the  minor  is  under  fourteen, 
the  father  or  mother,  if  found  compe- 
tent, is  entitled  to  the  appointment  in 
preference  to  any  other  person. 

Arizona.  —  Rev.   Stat.  (1887),  §  1311. 

California. — Code  Civ.  Proc.  (1897), 

^  1751- 

Idaho.  —  Rev.  Stat.  (18S7),  §  5774. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
2954- 

Nevada.— G&n.  Stat.  (1885),  §  552. 

Oregon.  —  Hills'  Anno.  Laws  (1892), 
§  2879. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  5987. 

Utah.  —  Rev.  Stat.  (1898),  §  3995. 

Washington.  —  Ballinger's    Anno. 
Codes  &  Stat.  (1892),  §  6399. 
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Form  No.  9913.' 

State  oillhnots,  \  ^^     j^  ^j^^  ^^         ^^^^^  ^^  Greene  County. 
Greene  County.    )  -^  ■' 

To  the  Honorable yi7^«  Marshall,  Judge  of  said  Court: 

Your  petitioner,  of  the  city  of  Carrollton,  respectfully  showeth  that 
Robert  Roe,  late  of  Greene  county,  died,  leaving  your  petitioner  his 
child,  who  is  now  living  with  Nathan  Hale  in  said  Greene  county; 
that  your  petitioner  has  no  guardian,  and  that  the  names  and  resi- 
dences of  his  relatives  are  as  follows:  Nathan  Hale  zxv^  Jeremiah 
Hale,  his  uncles,  residing  at  No.  80  Ashland  Boulevard,  in  the  city  of 
Carrollton,  Greene  county,  Illinois. 

That  the  name  and  age  of  your  petitioner  is  as  follows,  to  wit: 
Richard  Roe,  sixteen  years  on  the  eighth  day  of  December,  a,  d.  \Z98. 

That  the  personal  estate  of  your  petitioner  consists  of  {Here 
describe),  and  the  value  of  such  personal  estate  does  not  exceed  the 
sum  oifive  thousand  dollars. 

That  your  petitioner's  real  estate  consists  of  (Here  describe),  and 
that  the  gross  annual  income  of  your  petitioner's  real  estate  does  not 
exceed  the  sum  of  one  thousand  dollars. 

That  the  value  of  the  improvements  and  timber  on  the  real  estate 
of  your  petitioner  does  not  exceed  the  sum  of  one  thousand  dollars. 

That  your  petitioner  is  over  the  age  oi  fourteen  years,  and  hereby 
selects  Nathan  Hale  as  his  guardian ;  and  that  said  Nathan  Hale  is  a 
suitable  and  proper  person  to  be  appointed  such  guardian,  and  has 
signified  his  acceptance,  in  writing,  to  act  if  appointed.  Petitioner 
would  therefore  pray  that  the  said  Nathan  Hale  be  appointed  guardian 
of  the  person  and  estate  of  your  petitioner;  and  that  all  orders  neces- 
sary may  be  made. 

Richard  Roe. 

(  Verification.) 

Form  No.  9914.^ 

To  the  Surrogate's  Court  of  the  County  of  Erie. 

The  petition  oi  Richard  Roe  respectfully  shows:  Your  petitioner 
alleges  that  he  is  an  infant  over  the  age  oi  fourteen  years,  residing 
in  the  city  of  Buffalo,  in  the  county  of  Erie,  and  state  of  New  York, 
and  the  date  of  his  birth  is  as  follows,  to  wit:  the  eighth  day  of 
December,  jS81. 

That  said  infant  is  the  owner  of  real  estate,  viz:  (Here  describe), 
and  that  the  gross  annual  income  of  said  infant  therein  will  not 
exceed  the  sum  of  one  thousand  dollars. 

That  the  personal  estate  of  said  infant  consists  of  (Here  describe), 
and  the  value  thereof  will  not  exceed  the  sum  of  one  thousand  dollars. 

That  said  infant  has  no  interest  in  any  other  real  or  personal 
property. 

That  no  guardian  of  said  infant  has  been  appointed  by  a  court  of 
competent  jurisdiction  of  the  state,  or  by  the  will  or  deed  of  his 

1.  Illinois.— SiArr  &  C.  Anno.  Stat.  2822  (Birds.  Rev.  Stat.  (1896),  p.  1375, 
(1896),  c.  64,  par.  3.  See  also  statutes  §  2).  See  also  statutes  cited  supra^ 
cited  supra,  note  i,  p.  5.  note  i,  p.  5. 

2.  New   York.— Code  Civ.   Proc,  § 
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father  or  mother,  probated  or  authenticated,  as  prescribed  by  law, 
and  that  it  is  necessary  that  some  person  be  appointed  to  care  for 
and  protect  his  rights  in  regard  to  his  person  and  property  during 
his  minority. 

Your  petitioner  nominates  as  his  general  guai'dian,  subject  to  the 
approval  of  this  court,  Nathan  Hale,  of  the  city  of  Buffalo,  in  said 
county  of  Erie. 

Your  petitioner  prays  for  a  decree  appointing  a  general  guardian 
of  his  person  and  property,  and  that  the  persons  entitled  by  law  to 
be  cited  upon  such  an  application  may  be  cited,  to  show  cause  why 
such  a  decree  should  not  be  made. 

Richard  Roe. 

Dated  this  sixth  day  of  March,  iS99. 

(  Verification. ) 

(2)  By  Third  Person. 

(a)  Generally. 

Form  No.  9915.' 
The  State  of  Alabama,  )  ^^^^^  ^^  ^^^^^^^ 
Jefferson  County.  ) 

To  the  Hon.  John  Marshall,  Judge  Rrobate  Court  said  County  i^* 

The  petition  of  the  undersigned  J'ohn  Doe  respectfully  represents 
that  one  Richard Roeis  a  male  child  of  the  age  of  eight^  years,  and  that 
the  said  minorf  has  no  father  or  mother  *  living  or  other  legal  guardian 
residing  in  this  state;  that  he  is  a  resident  of  this  county,  and  has  an 
estate  in  his  own  right,  situated  in  this  state,  which  estate  is  esti- 
mated to  be  worth  about  ten  thousand  dollars.^ 

That  your  petitioner  is  the  uncle  ^  of  the  said  minor  and  a  resident 
of  this  state,  and  Aow  prays  your  honor  that  he  may  be  appointed  the 
guardian  of  the  person  *  and  estate  of  said  minor  Richard  Roe  upon 
his  entering  into  bond*  in  such  sum  as  is  required  by  the  statute,  and 
with  security  or  securities  to  be  approved  by  your  honor. 

John  Doe. 

1.  Alabama.  —  Civ.  Code  (1896),  §2247  mother,  if  the  ward  is  a  female,  or  a 
et  seq.  See  also  statutes  cited  supra,  male  under  the  age  of  fourteen  years, 
note  I,  p.  5.  Ala.  Civ.  Code  (1896),  §  2249. 

2.  To  Whom  Application  Hade. — Guard-  This  statute  was  passed  upon  in 
ians  must  be  appointed  by  the  court  of  Striplin  v.  Ware,  36  Ala.  87,  and  the 
probateof  the  county  in  which  the  minor  court  held  that  the  right  of  the  parent 
resides.  Ala.  Civ.  Code  (1896),  §  2247.  was  not  beyond  the  control  of  courts  of 
Or  in  case  of  a  nonresident  minor,  the  justice  and  that  the  chancery  court  will 
court  of  probate  of  the  county  in  which  remove  infant  children  from  the  custody 
the  property  or  a  part  of  the  property  of  their  father  or  mother  whenever  it  is 
may  be  has  authority  to  appoint.  Ala.  clearly  shown  that  their  morals,  safety 
Civ.  Code  (1896),  §  2251.  or  interests  require  such  removal. 

3.  Hinor  over  fourteen  may  nominate  5,  Selection  of  Guardian.  —  If  there  be 
a  suitable  guardian.  Ala.  Civ.  Code  two  or  more  applicants,  the  judge  must 
(1896),  §  2248.  For  form  of  petition  in  prefer  the  person  who  is  of  nearest  re- 
such  case  see  infra.  Form  No.  9924.  lationship,  and  will,  in   the  opinion  of 

4.  Father  or  Mother  Living.  —A  guard-  the  judge,  best  manage  the  estate  of 
ian  can  exercise  no  control  over  the  the  ward.  Ala.  Civ.  Code  (1896),  §  2252. 
person  of  his  ward  during  the  life  of  6.  Bond.  —  For  form  of  bond  see  infra, 
the  father,  or  during  the    life   of    the  Form  No.  9951. 
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The  State  of  Alabama^  \ 
Jefferson  County.  J 

I,  John  Doe,  being  duly  sworn,  depose  and  say  that  the  facts  alleged 
in  above  petition  are  true  according  to  the  best  of  my  knowledge, 
information  and  belief. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  the  twenty-first  day  of 
January y  iS99. 

John  Marshall,  Judge  Probate  Court.  ^ 

Form  No.  9916.' 

To  tht  Probate  Court  for  the  District  of  Winchester: 

The  petition  of  Nathan  Hale,  of  the  town  of  Winchester,  county  of 

Litchfield,  showeth,  thdX  Richard  Roe,  of  the  town  of  Winchester,  is  a 

minor,  residing  in  the  said  probate  district,  of  the  age  of  thirteen 

years,*  having  no  father,  master  or  guardian. 

Your  petitioner  prays  the  said  court  to  inquire  into  the  truth  of 

the  foregoing  allegations,  and  on  finding  the  same  to  be  true,  to 

appoint  a  guardian  for  the  said  minor;  and  your  petitioner,  as  in  duty 

bound,  will  ever  pray. 

Dated  at  Winchester  the  sixth  day  of  March,  a.  d.  i2>99. 

Nathan  Hale. 
Form  No.  9917.* 

To  the  Honorable  the  Orphans  Court  of  the  State  of  Delaware,  in 
and  for  Kent  County. 

The  petition  of  Nathan  Hale  respectfully  represents:  That  your 
petitioner  is  a  resident  of  the  city  of  Dover  in  the  county  of  Kent  and 
state  oi  Delaware-,  thzt  Richard  Roe  is  a  minor  under  {or  over)  tht 
age  oi  fourteen  years,  to  wit:  about  thirteen  years,  and  has  no  guardian; 
your  petitioner  therefore  prays  the  court  to  appoint  Nathan  Hale 
guardian  of  said  minor,  agreeably  to  the  directions  of  the  act  of 
assembly  in  such  case  made  and  provided. 

And  your  petitioner  will  pray,  etc. 

March  Term,  i%99.  Nathan  Hale. 

Form  No.  99x8.* 
State  of  Florida,         |^ 
County  of  St.  Johns.  ) 
To  the  Honorable  John  Marshall,  County  Judge  of  said  County. 

The  petition  of  Nathan  Hale  showeth  that  he  is  the  uncle  of  one 
Richard  Roe,  a  minor  residing  in  the  county  of  St.  Johns  and  state  of 
Florida.  That  said  minor  is  a  child  and  heir  of  James  Roe  and  Bertha 
Roe,  both  deceased. 

That  said  minor  is  eight  years  of  age  and  has  an  interest  in  certain 
property  situate  and  being  in  the  county  of  St.  Johns  and  state  of 

1.  Veriflcation.  —  For  power  of  a  judge  Z.Delaware.  —  Rev.  Stat.  (1893),  p. 
of  the  probate  court  to  administer  an  713,  c.  96,  §  7.  See  also  statutes  cited 
oath  see  Ala.  Civ.  Code  (1896),  §  3372,     supra,  note  i.  p.  5. 

subs.  I.  4.  Florida.  —  Rev.  Stat.  (1892),  §  2087. 

2.  Connecticut. — Gen.  Stat.  (1888),  §  See  also  statutes  cited  supra,  aoX.e  i, 
454.     See    also    statutes    cited    supra,     p.  5. 


note  I,  p.  5. 
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Florida,  by  reason  whereof  it  is  necessary  that  a  guardian  of  said 
minor  be  appointed. 

Your  petitioner  therefore  prays  that  he  may  be  appointed  and 
qualified  as  such  guardian. 

Nathan  Hale. 
State  of  Florida,         \ 

County  of  St.  Johns.  J  The  above  named  Nathan  Hale,  being  by  me 
duly  sworn,  says  that  the  foregoing  petition  by  him  subscribed  is  true. 

John  Marshall,  County  Judge. 

Form  No.  9919.' 

S%?J^CounT"'  \  ^^-     ^^  ^^^  County  Court  of  Greene  County. 
To  the  Hon.  John  Marshall,  Judge  of  said  Court: 

Your  petitioner,  Nathan  Hale,  respectfully  showeth  that  James  Roe, 
late  of  said  Greene  county,  died,  leaving  a  child,  hereinafter  named, 
now  living  \;\\.\i  James  Smith  in  the  county  and  state  aforesaid;  that 
the  said  minor  has  no  mother  ^  or  guardian,  and  that  the  names  and 
residences  of  his  relations  are  as  follows,  to  wit:  Nathan  Hale,  peti- 
tioner, No.  80  Ashland  Boulevard  in  the  city  of  Carrollton,  and  county 
of  Greene,  and  James  Smith,  No.  100  Ashland  Boulevard  in  the  said 
city  and  county;  that  the  name  of  said  minor  is  Richard  Roe,  and  that 
he  was  eight  years  old  on  the  first  day  oi  December,  \W8;  that  said 
minor  has  real  and  personal  property,  to  wit:  the  personal  estate 
consisting  of  (^Here  describe),  and  real  estate  consisting  of  (^Here 
describe);  that  the  value  of  such  personal  estate  does  not  exceed  the 
sum  oi  five  thousand  dollars,  and  the  value  of  said  real  estate  does  not 
exceed  ten  thousand  dolla.rs;  that  the  gross  annual  income  of  said 
minor's  real  estate  does  not  exceed  the  sum  of  one  thousand  dollars. 

That  your  petitioner,  who  resides  at  No.  80  Ashland  Boulevard  m 
the  city  of  Carrollton,  county  of  Greene,  is  the  uncle  of  said  minor,  and 
therefore  prays  that  he  may  be  appointed  guardian  of  the  person  and 
estate  of  said  minor  until  he  shall  arrive  at  the  age  oi  fourteen  years,  ^ 
and  until  another  guardian  shall  be  appointed. 

Nathan  Hale. 
State  of  Illinois, ) 

r  SS 

Greene  County.    \ 

Nathan  Hale,  being  duly  sworn,  deposeth  and  saith  that  the  fore- 
going petition  by  him  subscribed  is  true  to  his  best  knowledge  and 
belief. 

Nathan  Hale. 

Subscribed  and  sworn  to  before  me  this  ninth  day  of  January,  a.  d. 

John  Hancock,  Clerk. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  3.  Where  a  guardian  has  been  ap- 
(1896),  c.  64,  par.  2.  See  also  statutes  pointed  by  the  court  while  the  minor 
cited  supra,  note  i,  p.  5.  was  under  the  age  of  fourteen  years, 

2.  Ctutody  of  Parents.  —  As  to  the  such  minor,  on  attaining  the  age  of 
rights  of  parents,  if  alive,  with  respect  fourteen  years,  may,  at  his  election, 
to  the  custody  of  their  children,  see  nominate  his  own  guardian.  Starr 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  64,  &  C.  Anno.  Stat.  111.  (1896),  c.  64,  par, 
par.  4.  3- 
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In   the  Probate  Court  in 
and  for  said  County. 


Form  No.  9920.' 

State  of  Kansas,  Cowley  county,  ss. 
In  the  matter  of  the 
Person  and  Estate  of  Richard  Roe, 
minor  child  and  heir  at  law  of  Robert  Roe, 

deceased. 
To  the  Honorable  Probate  Court,  aforesaid: 

Nathan  Hale,  the  undersigned  petitioner,  would  respectfully  repre- 
sent that  the  said  Robert  Roe  died  without  by  will  appointing  a 
guardian  for  the  person  or  estate  of  said  minor,  and  that  said  minor 
is  possessed  of  property  in  this  state  which  may  be  lost,  destroyed,  or 
diminished  in  value,  if  care  be  not  taken  of  the  same,  and  that  said 
minor  is  in  great  need  of  some  suitable  person  to  take  charge  of,  care 
for  and  protect  him  in  a  legal  manner.  Your  petitioner  further  shows 
that  he  is  a  bona-fide  resident  of  Cowley  county,  state  of  Kansas,  and 
asks  the  court  that  Nathan  Hale  may  be  appointed  and  commissioned 
guardian  of  the  person  and  estate  of  said  minor. 

Nathan  Hale,  Petitioner, 
Subscribed  and  sworn  to  before  me  this  sixth  day  of  March,  a.  d. 
iZ99. 

John  Marshall,  Probate  Judge. 

Form  No.  9921. 

(Precedent  in  Peacock  v.  Peacock,  61  Me.  212.)* 
To  the  judge  oi  probate  for  the  county  oi  Kennebec. 

The  undersigned  represents  that  it  is  necessary  that  a  guardian 
should  be  appointed  ior  Mary  E.  Peacock,  aged  two  yesLTS,  now  resi- 
dent of  Farmingdale  in  the  said  county,  minor  child  of  Solomon  E. 
Peacock,  late  of  the  city  of  New  York,  deceased,  and  of  Evelyn  C.  Pea- 
cock, now  of  said  city  of  New  York,  and  prays  for  the  appointment  to 
that  trust  of  himself  oi  Farmingdale. 

Edward  Peacock, 
Uncle  of  the  minor  and  nearest  of  kin  in  this  State. 

Form  No.  9922.^ 

To  the  Honorable  the  Judge  of  the  Probate  Court  in  and  for  the 
County  of  Middlesex : 

Respectfully  represents  Nathan  Hale  of  Cambridge,  in  the  county 
of  Middlesex,  that  there  is  occasion  for  the  appointment  of  a  guard- 
ian oi  Richard  Roe,  born  on  the  eighth  day  oi  December,  a.  d.  i%81,  of 
Cambridge,  m  the  county  oi  Middlesex,  z.  minor  child  oi  Robert  Roe, 
late  of  Cambridge,  in  the  county  of  Middlesex,  deceased,  zxiARachael  Roe, 
his  widow;  and  your  petitioner  prays  that  he,  or  some  other  suitable 
person,  may  be  appointed  to  that  trust. 

Dated  this  sixth  day  oi  March,  a.  d.  \Z99. 

Nathan  Hale. 

1.  Kansas.  — G^n.  Stat.  (1897),  c.  108,  statute  (Me.  Rev.  Stat.  (1S83),  c.  67,  §§ 
§  2.  See  also  statutes  cited  supra,  note  i,  2),  and  on  the  face  of  the  petition 
I,  p.  5.  ample  cause  for  the  appointment  of  a 

2.  In  passing  upon  this  petition,  the  guardian.  See,  generally,  the  statutes 
supreme  court   said   that   the   petition  cited  jw/ra,  note  i,  p.  5. 

was    within    every    provision    of    the        S.  Massachusetts.  —  Pub.  Stat.  (1882), 
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Form  No.  9923.' 

In  the  County  Court  of  the  State  of  Oregon^  for  the  County  of 
Multnomah. 

^     ^l^^\TTi?-{^^'^  J?      )  Petition  for  Appointment  of 
Guardianship  of  Richard  Roe,  J-  Guardian 

a  minor.  ) 

To  the  Hon.  John  Marshall,  County  Judge  of  the  County  of  Multno- 
mah,  State  of  Oregon-^ 

The  petition  of  Nathan  Hale  respectfully  shows: 

That  your  petitioner  is  the  uncle  of  Richard  Roe,  a  minor  child  of 
Richard  and  Mary  Hale  Roe,  who  are  both  deceased. 

That  said  minor  has  no  guardian  legally  appointed  by  will,  and 
is  a  resident  of  Multnomah  county  and  has  an  estate  within  said 
county  which  needs  the  care  and  attention  of  some  fit  and  proper 
person. 

That  said  estate  consists  of  (If ere  describe). 

That  it  is  necessary  and  convenient  that  a  guardian  be  appointed 
to  the  person  and  estate  of  said  minor. 

That  said  Richard  Roe  is  of  the  age  of  thirteen  years,  and  said  minor 
is  at  present  under  the  care  of  your  petitioner. 

That  your  petitioner  and  his  brother  Jeremiah  Hale  residing  in 
said  county  of  Multnomah,  are  the  only  living  relatives  of  said 
minor. 

Wherefore,  your  petitioner  prays  that  your  petitioner,  a  fit  and 
proper  person,  or  such  other  person^  as  to  the  court  shall  seem  proper, 
be  appointed  a  guardian  of  said  minor,  and  that  your  honor  cause 
such  notice  to  be  given  to  the  said  Jeremiah  Hale  as  your  honor  shall, 
on  due  inquiry,  deem  reasonable. 

And  your  petitioner  will  ever  pray,  etc. 

Dated  the  tenth  day  oi  March,  iS99. 

Nathan  Hale. 
State  of  Oregon,  ) 

County  of  Multnomah.  \  '  I,  Nathan  Hale,  the  above  named  peti- 
tioner, being  first  duly  sworn,  say  that  the  foregoing  petition  is  true, 
as  I  verily  believe. 

Nathan  Hale. 

Subscribed  and  sworn  to  before  me,  this  tenth  day  of  March., 
iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

c.    139,   §   I.     See   also   statutes   cited  Nevada. — Gen.  Stat.  (1885),  §  548. 

supra,  note  I,  p.  5.  North  Dakota.  —  Rev.  Codes  (1895),  § 

1.  Oregon. — Hill's  Anno.  Laws  (1892),  6537. 

§§  2879,  2880.  South  Dakota.  —  Dak.   Comp.    Laws 

See  also  similar  statutes  in  the  fol-  (1887),  §  5983. 

lowing  states,  to  wit:  Utah  —  Rev.  Stat.  (1898),  §  3994. 

Arizona.  —  Rev.  Stat.  (1887),  §  1307.  Washington.  —  BalHnger's     Anno. 

California.  — CoAe  Civ.  Proc.  (1897),  Codes  &  Stat.  (1897),  §  6395. 

§  1747-  2.  To  Whom  Application  Kade.  —  See 

Idaho.  —  Rev.  Stat,  (1887),  §  5770.  supra,  note  i,  p.  7. 

Montana.  —  Code  Civ.  Proc.  (1895),  §  3.  Selection  of  Gnardian.  —  See  supra, 

2950.  note  3,  p.  7. 
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(J>)  On  Nomination  of  Infant. 

Form  No.  9924.' 

{Commencing  as  in  Form  No.  9915,  and  continuing  down  to  J.)  And 
your  petitioner  produces  herewith  and  files  in  court  the  nomination^ 
of  the  said  Richard  Roe  in  writing  and  duly  certified  by  Abraham  Kent, 
a  justice  of  the  peace  in  and  for  said  Jefferson  county,  wherein  he 
asks  that  your  petitioner  shall  be  appointed  his  guardian.  And  your 
petitioner  prays  {concluding  as  in  Form  No.  9915). 

{c)   Where  Infant  is  a  Nonresident. 

Form  No.  9925.* 

{Commencing  as  in  Form  No.  9915,  and  continuing  down  to  \)  is  a  son 
of  your  petitioner's  sister  and  Robert  Roe,  her  husband,  now  deceased ; 
that  said  minor  resides  with  his  mother,  Rachel  Roe,  at  the  city  of 
St.  Louis,  Missouri;  that  said  minor  has  an  estate  in  his  own  right, 
situated  in  this  county  and  state,  which  estate  is  estimated  to  be 
worth  about  ten  thousand  dollars  and  consists  of  {Here  describe  the 
estate).  That  your  petitioner  is  a  resident  of  this  county  and  state 
and  now  prays  your  honor  that  he  may  be  appointed  the  guardian  of 
the  said  estate  of  said  minor  {concluding  as  in  Form  No.  9915). 

(d)   Where  Infant  has  Estate  Not  Derived  from  Parent. 

Form  No.  9926.^ 

{Commencing  as  in  Form  No.  9916,  and  continuing  down  to  *. ) 
That  said  minor  has  a  father  living  and  residing  in  the  town  of  Win- 
chester whose  name  is  Robert  Roe,  but  that  said  minor  has  estate  not 
derived  from  his  said  father  (or  that  the  father  of  said  minor  is  dead, 
but  that  said  minor  has  a  mother  living,  and  residitig  in  the  town  of  Win- 
chester, whose  name  is  Rachel  Roe,  and  that  said  minor  has  estate  not 
derived  from  his  said  mother). 

Your  petitioner  therefore  prays  said  court  {concluding  as  in  Form 
No.  9916). 

{e)   Where  Parent  is  Unfit. 

Form  No.  9927.* 

{Commencing  as  in  Form  No.  9916,  and  continuing  down  to  *.) 
That  said  minor  has  a  father  (or  mother),  living  and  residing  in  the 
town  of  Winchester,  whose  name  is  Robert  (or  Rachel)  Roe. 

1.  Alabama.  —  Civ.  Code  (1896),  §  4.  Connecticut.  —  Gen.  Stat.  (1888),  § 
2248.  See  also  statutes  cited  supra,  456  as  amended  Laws  (1889),  c.  120,  §  i. 
note  1,  p.  5.  See  also  statutes  cited  supra,  note   i, 

2.  For  form  of  nomination  in   writ-  p.  5. 

ing  see  infra.  Form  No.  9934.  6.  Connecticut.  —  Gen.   Stat.  (1888),  § 

8.  Alabama.  —  Civ.    Code   (1896),    §     458.     See  also  statutes  cited  supra,  note 
2251.     See   also   statutes   cited    supra,     i,  p.  5. 
note  I,  p.  5. 
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And  your  petitioner  further  avers  that  the  said  parent  and  natural 
guardian  aforesaid  is  an  unfit  person  to  have  the  care  and  custody  of 
said  minor. 

Your  petitioner  therefore  prays  said  court  {concluding  as  in  Fornt 
No.  9916). 

(y)  For  Temporary  Guardian. 

Form  No.  9928.' 

To  the  Surrogate' s  Court  of  the  County  of  Eric 

The  petition  of  Nathan  Hale,  of  the  city  of  Buffalo  in  the  county 
of  Erie,  and  state  of  New  York.,  respectfully  shows : 

That  the  following  named  person,  an  infant  under  the  age  oi  four- 
teen years,  resides  in  the  city  of  Buffalo  in  said  county,  to  wit,  Rich- 
ard Roe,  born  on  the  eighth  day  of  December,  j891. 

That  said  infant  is  the  owner  of  real  estate,  viz:  {Here  describe'), 
and  the  gross  annual  income  thereof  will  not  exceed  the  sum  of  one 
thousand  dollars. 

That  the  personal  estate  of  said  infant  consists  of  {Here  describe), 
and  the  value  thereof  will  not  exceed  the  sum  of  one  thousand  dollars. 

That  said  infant  has  no  interest  in  any  other  real  or  personal 
property. 

That  your  petitioner  is  the  uncle  of  said  infant,  and  that  the  nearest 
relatives  of  said  infant  residing  in  said  county  of  Erie  are  {naming 
them). 

That  no  guardian  of  said  infant  has  been  appointed  by  a  court  of 
competent  jurisdiction  of  the  state,  or  by  the  will  or  deed  of  his 
father  or  mother,  probated  or  authenticated,  as  prescribed  by  law, 
and  that  it  is  necessary  that  some  person  be  appointed  to  care  for 
and  protect  his  rights  in  regard  to  his  person  and  property  during  his 
minority. 

Wherefore  your  petitioner  prays  for  a  decree  nominating  and 
appointing  a  temporary  guardian  of  the  person  and  property  of  the 
said  infant  to  serve  until  said  infant  attains  the  age  oi  fourteen  years 
and  his  successor  is  appointed,  and  such  person  as  the  court  may 
direct  be  cited  to  show  cause  why  such  a  decree  should  not  be  made. 

Dated  this  sixth  day  of  March,  i899. 

Nathan  Hale,  Petitioner. 

{Verification.) 

{g)  By  General  Guardian  of  County. 
Form  No.  9929.' 

{Commencing  as  in  Form  No.  9915,  and  continuing  down  to  *.) 
Your  petitioner  shows  unto  your  honor  that  he  is  the  general  guard- 
ian of  said  county,  and  is  a  resident  thereof,  that  Richard  Roe  is  a 
minor  nndtr  fourteen  years  of  age,  and  resides  in  said  county  oi  Jefferson. 
Your  petitioner  further  represents  that  no  person  has  applied  to 

1.  New  York.  —  Code  Civ.  Proc,  §  2.  Alabama.  —  Civ.  Code  (1896),  § 
2827  (Birds.  Rev.  Stat.  (1896),  p.  1377,  2253.  This  statute  provides  that  the 
§  7).  See  also  statutes  cited  supra,  note  judge  of  probate  may  appoint  a  general 
1,  p.  5.  guardian  for  the  county,  who  must  be 
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become  guardian  of  the  said  Richard  Roe  and  no  other  person  has 
been  appointed  guardian  over  the  person  and  estate  of  the  said  minor, 
and  that  said  Richard  Roe  has  an  estate  in  his  own  right  of  about  the 
value  of  ten  thousand  dollars,  and  respectfully  prays  your  honor  that 
letters  of  guardianship  over  the  person  and  estate  of  said  Richard 
Roe  may  be  granted  to  him  in  his  capacity  of  general  guardian  of 
said  county. 

John  Smith. 
Subscribed  and  sworn  to  this  twenty-first  day  ol  January,  iS99. 

John  Marshall, 
Judge  Probate  Court,  Jefferson  County.^ 

(Ji)  By  Foreign  Guardian  J  or  Ancillary  Letters. 
Form  No.  9930.^ 

To  the  Surrogate's  Court  of  the  County  of  New  York. 

John  Doe  respectfully  represents,  that  he  resides  at  Cleveland,  in 
the  county  of  Cuyahoga  and  state  of  Ohio. 

That  on  the  twenty-fourth  day  oi  January,  i899,  by  the  Probate 
Court  of  said  Cuyahoga  county  in  said  state  of  Ohio,  he  was  appointed 
guardian  of  the  person  and  estate  of  one  Richard  Roe,  an  infant  of 
the  age  of  twelve  years,  who  was  at  said  time  and  now  is  a  resident 
of  said  city,  county  and  state,  and  said  court  was  at  said  time  a  court 
possessing  jurisdiction  to  make  the  said  appointment. 

Your  petitioner  further  represents  that  on  said  twenty-fourth  day 
ol  January,  iS99,  he  filed  a  bond  in  the  Probate  Court  of  said  Cuya- 
hoga county,  Ohio,  in  double  the  amount  of  the  personal  property 
belonging  to  said  minor  and  also  of  the  gross  amount  of  the  rents  and 
profits  that  will  probably  be  received  from  the  real  estate  of  said  minor 
during  his  minority;  which  said  bond  was  approved  by  the  said  court. 

That  attached  to  this  petition  are  duly  authenticated,  exemplified 
copies  of  the  records  and  other  papers  showing  that  your  petitioner 
has  been  appointed  guardian  of  said  minor  and  has  given  the  security 
as  hereinafter  set  forth. 

Your  petitioner  further  says,  that  said  Richard  Roe  is  entitled  to 
certain  property  now  within  the  county  and  state  of  New  York  and 
described  as  follows,  to  wit,  {describing  it^,  all  of  which  are  of  the 
value  of  two  thousand  dollars. 

That  the  only  debt  due  from  the  estate  of  said  minor  to  a  resi- 
dent of  the  state  of  New  York  is  a  debt  of  one  hundred  dollars  owed 
to  one  James  Smith,  who  resides  at  number  seven  Fifth  avenue  in  the 
city  of  New  York. 

Your  petitioner  therefore  prays  that  ancillary  letters  of  guardian- 
ship of  the  property  of  said  Richard  Roe  be  issued  to  him. 

John  Doe. 

(^Verification.") 

appointed  and  act  as  guardian  when  no  2838  as  amended  Laws  (1889),  c.  263,  § 

other  fit  person   applies   for  appoint-  i,    and    Laws    (1892),    c.    576    (Birds, 

ment  and  qualifies.  Rev.  Stat.  (1896),  p.  1379,  §  18).     See 

1.  See  supra,  note  i,  p.  to.  also  statutes  cited  supra,  note  i,  p.  5. 


2.  New   York.  —  Code  Civ.  Proc. 
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b.  Citation  to  Infant  to  Nominate  Guardian. 

Form  No.  9931.' 

(^Title  of  court  and  cause  as  in  Form  No.  9912.) 

The  people  of  the  state  {continuing  as  in  Form  No.  99S7,  down  to  *) 
why  a  guardian  should  not  be  appointed  of  your  person  and  estate 
and  also  to  make  choice  of  the  same. 

Witness  {concluding  as  in  Form  No.  9937). 

c.  Nomination  of  Guardian  by  Infant. 

(1)  In  Open  Court. 

Form  No.  9932.* 
State  of  South  Dakota,  )  x    /^      *   r^       * 
County  of  Jf.a^..        '  \^^  County  Convt.  ■ 

In  the  matter  of  the  ^  xt      •     ^-        u 

Minor  Heirs  of  the  Estate  of  James  RoeX^'"'^'''^^''''),   by  minor    over 
•'  J  J  I  fourteen, 

deceased.  J  -^ 

I,  Richard  Roe,  the  (or  one  of  the)  minor  heirs  of  the  above  estate, 
being  over  the  age  of  fourteen  years,  do  hereby  nominate  Nathan 
Hale,  of  the  said  county  of  Meade,  and  ask  that  he  be  approved  by 
the  court  and  duly  appointed  as  my  guardian. 

Richard  Roe,  Minor. 
The  above  nomination  made  and  signed  in  open  court,  this  twenty- 
third  day  of  January y  a.  d.  \%99. 

John  Marshall, 
Judge  of  the  County  Court. 
Attest:  Samuel  Small, 

(seal)  Clerk  of  the  Court. 

Form  No.  9933-* 

And  personally  appeared  in  open  court  Richard  Roe,  said  minor 
child,  and  being  over  the  age  oi  fourteen  years,  and  being  well  quali- 
fied and  fully  competent  to  choose  for  himself,  elects  and  makes 
choice  of  Nathan  Hale  to  be  appointed  guardian  of  his  person  and 
estate. 

Richard  Roe. 

1.    California.  —  Code     Civ.    Proc.  South  Dakota,  —  Dak.   Comp.    Laws 

{i8q7),  §  1749-  (1887),  §  5985. 

See  also  similar  statutes  in  the  follow-  Utah.  —  Rev.  Stat.  (1898),  §  3995. 

ing  states,  to  wit:  Washington.  —   Baliinger's    Anno. 

Arizona.  —  Rev.  Stat.  (1887),  §   1309.  Codes  &  Stat.  (1897),  6397. 

Illinois.  —  Starr   &   C.    Anno.    Stat.  2.  South  Dakota.  —  Dak.  Comp.  Laws 

(1896),  c.  64,  par.  3.  (1887),  §  5984- 

Montana.  —  Code  Civ.  Proc.  (1895),  §  See  also  statutes  cited  supra,  note  i, 

2952.  p.  5- 

Nevada.  — Gen.  Stat.  (1885),  §  550.  3.  Kansas.  —  Gen.  Stat.  (1897),  c.  108, 

North  Dakota.  —  Rev.   Codes  (1895),  §   7.     See    also    statutes    cited  supra, 

§6539.  note  I1  P-  5- 

Oregon.  —  Hill's  Anno.  Laws  (1892). 
§  2881. 
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(2)  Certified  by  Justice  of  the  Peace. 
Form  No.  9934.' 

{Commencing  as  in  Form  No.  9915,  and  continuing  down  to  *.) 

The  petition  of  the  undersigned  Richard  Roe  respectfully  represents 
that  he  is  a  minor  over  fourteen  years  of  age,  and  is  a  resident  of 
this  county;  that  he  has  an  estate  in  his  own  right,  situated  in  this 
county  and  state,  which  estate  is  estimated  to  be  worth  about  ten 
thousand  doWdLTs;  and  that  he  is  advised  that  it  is  necessary  that  he 
should  choose  a  guardian.  Petitioner  therefore  nominates  his  uncie, 
John  Doe,  for  his  guardian  and  asks  that  he  may  be  duly  appointed. 

Richard  Roe. 
The  State  of  Alabama,  \ 
Jefferson  County.  \ 

I,  Abraham  Kent,  a  justice  of  the  peace  in  and  for  said  Jefferson 
county,  do  hereby  certify  that  the  above  x\a.Ta.edi  Richard  Roe,  who  is 
personally  known  to  me  and  is  a  minor  over  fourteen  years  of  age, 
appeared  before  me  this  tenth  day  oi  March,  \Z99,  and  having  heard 
read  the  foregoing  petition  by  him  subscribed,  acknowledged  that  he 
voluntarily  signed  the  same  and  preferred  said  petition  to  the  judge 
oi  probate  of  sdiid  Jefferson  county. 

Given  under  my  hand  this  tenth  day  of  March,  i%99. 

Abraham  Kent,  Justice  of  the  Peace.^ 

Form  No.  9935.' 

Middlesex,  ss.     March  6,  a.  d.  i?>99. 

Personally  appeared  the  above  named  Richard  Roc  minor,  above 
the  age  oi  fourteen  years,  and  nominated  said  Nathan  Hale  to  be  his 
guardian. 

Before  me, 

John  T.  Hadaway,  Justice  of  the  Peace. 

d.  Appointment  of  Day  of  Hearing. 
Form  No.  9936.* 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco, 
State  of  California. 

1.  When  the  minor  is  over  fourteen  of  the   court  or   judge.     How.  Anno, 

years  of  age,  he  may  nominate  a  suit-  Stat.  Mich.  (1882),  §  6305;  Hill's  Anno, 

able  person  as  the  guardian  in  person,  Laws  Oregon  (1892),  §  2882. 
or  such  nomination  may  be  certified  to        2.  Who   may  Certify.  —  The   nomina- 

the  court  of  probate  by  a  justice  of  the  tion   may  be  certified   by  a  justice  of 

peace,    or  other  officer   authorized   to  the  peace  or  other  officer  authorized  to 

take  acknowledgments  of  conveyances,  take  acknowledgments  to  conveyances. 

Ala.  Civ.  Code  (1896),  §  2248.  Ala.  Civ.  Code  (1896),  §  2248. 

Michigan — Oregon. — When  the  minor,         3.  Massachusetts. —  Pub.  Stat.  (1882), 

being  above  the  age  of  fourteen  years,  c.    139,    §   3.     See   also   statutes  cited 

shall  reside  more  than  ten  miles  from  supra,  note  i,  p.  5. 
the  place  of  holding  the  county  court,         4.    Before    appointing    a    guardian, 

his  nomination  of  a  guardian  may  be  such  notice  as  the  court  may  deem  rea- 

certified  to  the  judge  thereof  by  a  jus-  sonable  it  must  cause  to  be  given  to 

tice  of  the  peace,  which  shall  have  the  any   person    having    the   care   of   the 

same  efifect  as  if  made  in  the  presence  minor,  and  also  to  such  relatives  of  the 
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In  the  matter  of  the        )  Order  Appointing  Day  for  Hearing  Peti- 
Estate  and  Guardianship  of  >      tion    for  Guardianship  and  Directing 

Richard  Roe.,  a  minor.      )       Notice  to  be  Given. 

Nathan  Hale.,  having  this  day  petitioned  the  court  to  be  appointed 
guardian  of  the  person  and  estate  of  said  minor, 

It  is  ordered,  that  Monday,  the  sixth  day  of  February,  iS99,  at  ten 
o'clock  A.  M.,  is  appointed  for  the  hearing  of  said  petition,  and  that 
notice  of  the  hearing  be  given  to  James  Smith,  the  person  having  the 
care  of  said  minor,  and  to  the  following  named  relative  of  said  minor 
residing  in  this  city  and  county,  to  wit,  Jeremiah  Smith,  by  citation  to 
be  served  on  said  parties  at  least  j'?j7<?  days  before  the  hearing. 

John  Marshall,  Judge  of  the  Superior  Court. 

Dated  the  twenty-third  ^d^y  oi  January,  a.  d.  \2>99. 

e.  Citation  to  Relatives  of  Infant. 

Form  No.  9937.' 

(^Title  of  court  and  cause  as  in  Form  No.  9936.') 
The  People  of  the  State  of  California  to  James  Smith  and  Jeremiah 
Smith,  Greeting: 

By  order  of  this  court  you  are  hereby  cited  and  required  to  appear 
before  the  judge  of  this  court,  at  the  court-room  thereof,  at  the  city  hall., 
in  the  city  and  county  of  San  Francisco,  on  Monday  the  sixth  day  of 
February,  i899,  at  ten  o'clock  in  the/i?r^noon  of  that  day,  then  and 
there  to  show  cause,*  if  any  you  have,  why  Nathan  Hale,  the  uncle  of 
the  said  minor,  Richard  Roe,  should  not  be  appointed  guardian  of 
the  person  and  estate  of  said  minor. 

Witness,  the  Honorable  John  Marshall,  judge  of  the  said  Superior 
Court,  in  and  for  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, with  the  seal  of  said  court  affixed,  this  twentieth  day  of  Janu- 
ary, iS99. 

(seal)  *  .  John  Hancock,  Clerk. 

Form  No.  9938.' 

District  of  Winchester,  Probate  Court,  March  6,  a.  d.  iB99. 

Ordered,  that  the  foregoing  petition  be  heard  and  determined  at 
the  probate  office  in  Winchester,  in  said  district,  on  the  sixteenth  day 
of  March,  a.  d.  \Z99,  at  ten  o'clock  in  the/(?r^noon,  and  that  notice 

minor,  residing  in  the  county,  as  such  Utah.  —  Rev.  Stat.  (1898),  §  3994. 

court  may  deem  proper.  Failure  to  Give  Notice. —  In  Smith  v. 

Arizona. — Rev.  Stat.  (1887),  §  1307.  Biscailuz,  83  Cal.  344,  it  was  held  that 

California.  —  Code  Civ.  Proc.  (1897),  an  order  appointing  a  guardian  for  a 

§  I747'  minor  under  fourteen  years  is  not  void 

Idaho.  —  Rev.  Stat.  (1887),  §  5770.  for  want  of  formal  notice  to  the  person 

Illinois.  —  Starr    &   C.    Anno.    Stat,  having  the  custody  of  the  minor,  and 

(1896),  c.  64,  par.  ID.  to  resident  relatives  if  all  persons  en- 

Montana.  —  Code  Civ.  Proc.  (1895),  §  titled  to  such  notice  appear  and  con- 

2950.  sent  to  the  appointment. 

Nevada.  —  Gen.  Stat.  (1885),  §  548.  1.  See  supra,  note  4,  p.  18. 

North  Dakota.  —  Rev.  Codes  (1895),  2.  Before  any  court  of  probate  shall 

§  6537.  appoint  a  guardian  of  a  minor  having 

South  Dakota.  —  Dak.    Comp.    Laws  a  parent  or  parents,  it  shall  require  per- 

(1887),  §  5983.  sonal  notice  to  be  given  such  parent  or 
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be  given  of  the  pendency  of  said  petition,  and  the  time  and  place  of 
hearing  thereof,  by  causing  a  copy  hereof  and  of  said  petition  to  be 
left  with  the  parent  and  natural  guardian  of  said  minor  ten  days 
before  the  day  appointed  for  said  hearing. 

George  M.  Carrington,  Judge. 

Form  No.  9939.^ 

Commonwealth  of  Massachusetts. 
Middlesex,  ss.     Probate  Court. 

To  Samuel  Short  and  William  Short.,  the  next  of  kin,  and  all  other 
persons  interested  in  Richard  Roe  of  Cambridge.,  in  said  county 
of  Middlesex.,  minor. 

Whereas,  a  petition  has  been  presented  to  said  court  by  Nathan 
Hale  of  Cambridge,  in  the  county  of  Middlesex,  praying  for  the  appoint- 
ment of  himself,  or  some  other  suitable  person,  as  guardian  of  said 
minor: 

You  are  hereby  cited  to  appear  at  a  Probate  Court  to  be  held  at 
Cambridge,  in  said  county  of  Middlesex,  on  the  tenth  day  of  April, 
A.  D.  \W9,  at  nine  o'clock  in  t\v&  forenoon,  to  show  cause,  if  any  you 
have,  why  a  guardian  should  not  be  appointed  as  aforesaid. 

And  said  petitioner  is  hereby  directed  to  give  notice  thereof,  to  the 
next  of  kin  of  said  minor,  and  others  interested,  by  publishing  this 
citation  once  in  each  week,  for  three  successive  weeks,  in  the  '•'^Cam- 
bridge Tribune,''  a  newspaper  published  in  Cambridge  in  said  county, 
the  last  publication  to  be  one  day,  at  least,  before  said  court,  or  by 
delivering  a  copy  thereof  to  the  said  Samuel  Short  and  William  Short 
at  least  seven  days  before  said  court. 

Witness,  Charles  J.  Mclntire,  Esquire,  judge  of  said  court,  this 
sixth  day  of  March  in  the  year  one  thousand  eight  hundred  and 
ninety-nine. 

John  Hancock,  Register. 

f.  Order  Appointing  Guardian.* 
(1)  Generally. 

Form  No.  9940.^ 

Petition  for  Appointment  of  a  )  ^^^^^  r^  ^^gg 

Guardian  by  Nathan  Hale.     \  ' 

parents   in   such   manner  as   it    shall  fore     the     time     appointed    for    said 

deem  proper.     Conn.  Gen.  Stat.  (1888),  hearing. 

§  459.  Attest:     Nathan  Hale. 

The  return  of  service  on   this  order  Subscribed  and  sworn  to,  this  sixth 

may  be  as  follows,  to  wit:  day  of  March,  A.  D.  1899,  before  me, 

"To  the /'rt'^a/if  Court  for  the  District  Abraham  Kent, 

of  Winchester.  Justice  of  the  Peace." 

The  subscriber  makes  return  that  he  1.  Massachusetts.  —  Pub.  Stat.  (1882), 

gave   notice  of  the   pendency  of    the  c.    139,    §   i.     See    also   statutes   cited 

foregoing  application,  and  of  the  time  supra,  note  i,  p.  5. 

and    place    of    hearing    thereon,    by  2.  Precedents. —  See    also    forms    of 

leaving    a     true     and     attested    copy  orders  appointing  guardians  in  Bowles 

of   said   petition    and   order  of   notice  v.  Dixon,  32  Ark.  92;  Bryan  v.  Watson, 

with  the  person   named  in  said   peti-  20  Ga.  480. 

tion     as     the     parent     and     natural  3.  Delaware.  —  Rev.   Stat.   (1893),  p. 

guardian  of  said  minor,  ten  days  be-  713,  c.  96,  §  7. 
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And  now,  to  wit,  this  twentieth  day  of  March,  a.  d.  iS99,  the  court 
appoints  Nathan  Hale  guardian  of  Richard  Roe,  minor,  and  hereby 
approves  of  James  Brown  and  John  Smith  as  sureties. 
Take  bond  in  two  thousand  dollars. 
Commissioners  to  value  rents:  ^ 
Samuel  Short. 
William  West. 
Leonard  A.  Ford. 

John  Marshall,  Judge. 

Form  No.  9941.^  < 

In  County  Court,  St.  John's  county,  Florida. 

By  the  judge  of  said  court. 

Guardianship  oi  Richard  Roe,  a  minor,  on  the  application  of  Nathan 
Hale  to  be  appointed  guardian  of  the  person  and  estate  of  said  minor, 
and  it  appearing  to  the  court  that  said  applicant  is  a  fit  and  proper 
person  to  receive  said  appointment; 

It  is  ordered,  adjudged  and  decreed,  that  said  Nathan  HalehesLud 
he  is  hereby  appointed  guardian  of  the  person  and  estate  of  said  minor, 
and  that  upon  taking  the  prescribed  oath,^  and  entering  into  bond,*  to 
be  approved  by  this  court,  in  the  sum  of  two  thousand  dollars,  letters 
of  guardianship,  as  aforesaid,  be  granted  to  said  applicant. 

Given  under  my  hand  and  seal  this  third  d3.y  of  February,  iS99. 

John  Marshall,  County  Judge. 

Form  No.  9942.'' 

In  the  Probate  Court  of  Shoshone  County,  State  of  Idaho. 
In  the  matter  of  the 
Estate  and  Guardianship  of  Richard  Roe,  \  Order  Appointing  Guardian. 


This  order  is  indorsed  on  the  petition  judge    of    the    county   aforesaid,  per- 

{supra.  Form  No.  9917),  but  no  entry  of  sonally  appeared  /i^^m  Z>oi?,  who,  being 

the  appointment  shall  be  made  until  a  duly  sworn,  says  that  he  will  faithfully 

bond  {infra.  Form  No.  9955)  has  been  discharge  the  duties  of  guardian  of  the 

given  as  required   by  Del.    Rev.   Stat,  person   and   estate   of  Richard  Roe,  a 

(1893),  p.  714,  c.  96,  §  9.  minor.     That   he  will  well   and   truly 

1.  Valoation  of  Bents,  —  Upon  the  preserve  all  and  singular  the  estate  of 
appointment  of  a  guardian,  if  the  ward  said  minor,  use  and  employ  the  same 
have  any  real  estate,  the  court  shall  in  the  interest  and  for  the  benefit  of 
direct  three  judicious  and  impartial  said  minor,  and  render  to  and  file  in 
persons  to  view  such  real  estate  and  the  County  Court  of  said  county  of  St. 
estimate  its  yearly  rental  value.  Their  John's  a  just,  true  and  perfect  inventory 
duties  and  method  of  procedure  are  and  amount  of  said  estate,  and  of  his 
prescribed  by  Del.  Rev.  Stat.  (1893),  p.  administration  thereof  when  thereunto 
715,  c.  96,  §  14.  required.                                   fohn  Doe. 

2.  Florida.  —  Rev.  Stat.  (1892),  §  2087,  Sworn  to  and  subscribed  before  me 
See  also   statutes  cited  supra,  note   i,  Xh^is  third  Ad^y  oi  February ,  i8gg. 

p.  5.  fohn  Marshall,  County  Judge." 

3.  Oath. —  The  requisites  of  a  guard-  4,  Bond,  —  See  infra.  Form  No.  9956. 
ian's  oath  are  prescribed  by  Fla.  Rev.  5,  Idaho.  —  Rev.  Stat.  (1887),  §  5770. 
Stat.  (1892),  §  2089.  The  oath  may  be  See  also  similar  statutes  in  the  follow- 
in  form  as  follows,  to  wit:  ing  states,  to  wit: 

'"iiX.zX&oi  Florida,      \  Arizona. — Rev.  Stat.   (1887),  §   1307. 

St.  fohn' s  County,  )  California. — Code  Civ.  Proc.  (1897), 

Before    me,  fohn    Marshall,    county  §  1747. 
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The  petition^  of  Nathan  Hale  for  the  appointment  of  himself  (or 
Leonard  A.  Rora')  as  the  guardian  of  the  person  and  estate  of  said  minor, 
coming  on  regularly  to  be  heard  on  this  sixth  day  oi Pebruary^  i899, 
upon  due  proof  to  the  satisfaction  of  said  court  that  due  notice  ^  had 
been  given  to  the  relatives  of  said  minor  residing  in  this  county,  and 
to  the  person  under  whose  care  said  minor  is,  as  required  by  law,  and 
as  directed  by  this  court ;3  and  it  duly  appearing  to  the  court  that 
said  minor  is  a  resident  of  the  county  of  Shoshone,  state  of  Idaho,  and 
that  he  has  estates  within  the  said  county  of  Shoshone  which  need  the 
care  and  attention  of  some  fit  and  proper  person,  and  which  estates 
are  of  the  value  oi  five  thousand  dollars. 

It  is  hereby  ordered  that  said  Nathan  Hale  be  and  he  is  hereby 
appointed  guardian  of  the  person  and  estates  of  said  minor  Richard 
Roe,  and  that  letters  of  guardianship  of  the  person  and  estates  of  said 
minor  be  issued  to  him  upon  his  giving  bond*  to  said  minor  in  the 
penal  sum  of  ten  thousand  dollars. 

John  Marshall,  Judge  of  Probate. 

Dated  the  sixth  day  of  Pebruary,  i899. 

Form  No.  9943. 

(Precedent  in  Morris  v.  Cooper,  35  Kan.  158.)' 

In  Vacation,  May  18,  iS70. — And  now  comes  Isabella  Holland,  and 
represents  that  she  is  the  mother  of  Alice  N.  Noell  and  Caleb  T.  Noell, 
minors  under  the  age  oi  fourteen  years,  and  that  the  said  heirs  have 
property  which  may  depreciate  in  value  or  remain  unproductive  if  a 
guardian  be  not  appointed ;  and  the  court  being  satisfied  of  the  fitness 
of  said  Isabella  Holland  to  act  as  guardian  of  said  wards,  it  is  ordered 
that  letters  of  guardianship  issue  accordingly  to  the  said  Isabella 
Holland,  she  having  filed  a  sufficient  bond  as  such  guardian, 

John  M.  Rankin,  Probate  Judge. 

Form  No.  9944. 

(Precedent  in  Palmer  v.  Oakley,  2  Dougl.  (Mich.)  441O* 

At  an  adjourned  session  of  the  court  of  probate  for  the  county  of 
Wayne,  held  at  the  city  of  Detroit  on  Monday,  the  28th  day  of 
Pebruary,  a.  d.  \831.  Present:  Jos.  W.  Torry,  Judge  of  Probate; 
R.  S.  Rice,  Register. 

Montana.  — Code  Civ.  Proc.  (1895),  §  3.  Order  Reqtiiring  Notice.  —  See  jw/ra, 

2950.  Form  No.  9936. 

Nevada, — Gen.  Stat.  (1885).  §548.  4.  Bond.  —  See  infra.  Form  No.  9953. 

Oregon.  —  Hill's  Anno.  Laws  (1892),  §  5.  Kansas.  —  Gen.  Stat.  (1897),  c.  108, 

2879.  §  6.     See  also  statutes  cited  supra,  note 

South  Dakota.  —  Dak.    Comp.    Laws  i,  p.  5. 

(1887),  §  5983.  6.  It  was  held  in  this  case  that  a  de- 

Utah.  —  Rev.  Stat.  (1898),  §  3994.  cree  of  the  probate  court  appointing  a 

Washington.  — Ballinger's    Anno,  guardian,  appearing  on  its  face  to  have 

Codes  &  Stat.  (1897),  ^  6395.  been  made  on  an  application  represent- 

1.  Petition.  —  See  supra.  Form  No.  ing  the  minor  to  be  under  fourteen 
9923.  years  of  age,  and  not  showing  any  cita- 

2.  Citation  to  Selativee.  —  See  supra,  tion  to  the  minor,  is  valid  on  its  face, 
Form  No.  9937.  although  showing  no  formal  finding  of 
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In  the  matter  of  the 

Estate  of  the  Minor  Heirs  of  John  Palmer^ 

deceased. 

Upon  the  application  of  Archange  Simmins,  late  Palmer,  and  widow 
of  the  deceased  John  Palmer.,  to  be  appointed  guardian  to  Thomas^ 
Oliver  Perry,  Ruth  Ann  and  Mary  Ann  Palmer,  minors  under  the  age 
oi  fourteen  ytdivs,  and  children  of  SQ.\d  John  Palmer,  deceased; 

It  is  ordered,  adjudged  and  decreed,  that  the  aforesaid  application 
be,  and  it  is  hereby  granted;  and  that  the  said  Archange  give  a  bond 
with  two  sureties  in  the  sum  oi fifteen  hundred  doWsirs; 

And,  vfheresLS,  fohn  Hale  dind.  Robert  Abbott,  Esq.,  were  offered  as 
sureties  aforesaid,  it  is  ordered  and  decreed,  that  they,  the  said  Hale 
and  Abbott,  be,  and  are  hereby  approved  as  such. 

Form  No.  9945-* 

At  a  Surrogate's  Court,  held  in  and  for  the  county  of  Erie,  state  of 
New  York,  at  the  surrogate's  office,    in  the  city  of  Buffalo,  in  said 
county,  on  the  twenty-first  day  of  March,  a.  d.  iZ99. 
Present,  Hon,  Louis  W.  Marcus,  surrogate. 

In  the  matter  of  the 

Guardianship  of  Richard  Roe, 

an  infant. 

On  reading  and  filing  the  duly  verified  petition  of  Richard  Roe,  an 
infant  ovtx  fourteen  years  of  age,  praying  for  a  decree  appointing 
Nathan  Hale,  of  the  city  of  Biiffalo  in  said  county,  guardian  of  the 
person  and  estate  of  said  infant,  and  the  surrogate  having  heard  the 
allegations  and  proofs,  and  duly  inquired  into  the  circumstances  of 
said  infant  and  ascertained  the  value  of  his  personal  property  and 
of  the  rents  and  profits  of  his  real  property,  and  being  satisfied  that 
the  allegations  of  the  petition  are  true  in  fact,  and  that  the  interest 
of  said  infant  will  be  promoted  by  the  appointment  of  a  guardian ; 

It  is  ordered  and  decreed,  that  the  said  Nathan  Hale  be  and  he  is 
hereby  nominated  and  appointed  general  guardian  of  the  person  and 
estate  of  said  infant,  and  upon  his  taking  an  oath  or  affirmation  to  well, 
faithfully  and  honestly  discharge  the  duties  of  general  guardian  of 
the  infant  and  executing  to  said  infant  his  bond,  with  at  least  two 
sureties  in  the  penalty  of  three  thousand  dollars,  conditioned  as  pre- 
scribed by  law,  and  approved  of  by  the  surrogate,  and  filing  the  same 
with  the  clerk  of  this  court,  that  letters  of  guardianship  issue  to  him 
accordingly. 

Louis  W.  Marcus,  Surrogate. 

(2)  On  Nomination  of  Infant  in  Open  Court. 

Form  No.  9946.* 

the  fact  that  the  minor  was  under  four-        1.  New  York.  —  Code   Civ.    Proc,  § 

teen.     It   was   further  held,  however,  2825  (Birds.  Rev.  Stat.  (1896),  p.  1376,  § 

that  this  order  may  be  impeached  in  a  5).     See  also  statutes  cited  supra,  note 

collateral  action   by  showing  that  the  i,  p.  5. 

minor   was  at  the  time  over  fourteen.        2.  Alabama.  —  Civ.   Code  (1896),    § 

See  How.  Anno.   Stat.  Mich.  (1882),  §  2248.      See   also   statutes  cited   supra, 

6063.  note  I,  p.  5. 
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Richard  Roe,  ) 

a  minor,  over  fourteen.  \  February  28,  \Z99. 

Grant  of  Letters  of  Guardianship.  ) 

This  day  came*  the  said  Richard  Roe,  who  is  a  minor,  oytr  four- 
teen years  of  age,  and  in  person,  in  open  court,  nominated^  his  uncle, 
John  Doe,  and  asked  the  court  to  appoint  the  said  John  Doe  as  his 
guardian.  And  the  said  John  Doe  having  filed  his  verified  written 
petition^  setting  forth  that  he  is  the  uncle  of  said  minor,  that  both 
said  John  Doe  and  said  minor  reside  in  this  county;  that  said  minor 
has  an  estate  in  his  own  right  in  said  county  estimated  to  be  worth 
about  ten  thousand  dollars,  consisting  of  (Jlere  describe  the  estate'). 

It  is  therefore  ordered  and  decreed  that  upon  said  John  Doe  enter- 
ing into  bond  ^  with  sufficient  security  in  the  sum  of  two  thousand 
dollars  letters  of  guardianship"*  over  the  person  and  estate  of  said 
Richard  Roe  be  granted  to  him. 

And  the  said  John  Doe  having  executed  such  bond,  with  Samuel 
Short  and  William  West  as  his  sureties,  and  having  filed  the  same  in 
the  office  of  the  judge  of  the  court.* 

It  is  ordered  and  decreed,  that  the  same  be  approved  and  that  said 
letters  of  guardianship  do  forthwith  issue  to  said  John  Doe. 

Form  No.  9947.* 

Commonwealth  of  Massachusetts. 
Middlesex,  ss. 

At  a  Probate  Court  holden  at  Cambridge  in  and  for  said  county  of 
Middlesex,  on  the  tenth  day  of  April,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-nine. 

The  petition  oi  Nathan  Hale  praying  for  the  appointment  of  a 
guardian  oi  Richard  Roe  of  Cambridge,  in  the  county  oi  Middlesex,  a 
minor,  having  been  considered,  and  it  appearing  that  said  minor  is 
above  the  age  of  fourteen  years,  has  made  choice  of  said  petitioner, 
Nathan  Hale,  and  that  the  surviving  parent  Rachael  Roe  has  assented 
thereto : 

It  is  decreed  that  said  petitioner  Nathan  Hale  be  appointed  guard- 
ian of  the  person  and  estate  of  said  minor,  Richard  Roe,  first  giving 
bond,  with  sufficient  sureties,  for  the  due  performance  of  said  trust. 
Charles  J .  Mclntire,  Judge  oi  Probate  Court. 

(3)  On  Certified  Nomination  of  Infant. 
Form  No.  9948.' 

{Commencing  as  in  Form  No.  994.6,  and  continuing  down  to  *)  John 

1.  Nomination  by  Infant  in  Person.  —  of  letters  of  guardianship  see  infra, 
A  minor  over  fourteen  may  nominate     Form  No.  9974- 

a  suitable  person   as  his  guardian  in  6.  Bond  Where  Filed. —  The  bond  must 

person.      Ala.    Civ,     Code    (1896),    §  be  filed   in  the   office  of   the  judge  of 

2248.  probate  issuing  the  letters  of  guardian- 

2.  Petition.  —  For  form  of  petition  see  ship.     Ala.  Civ.  Code  (1896),  §  2284. 
supra.  Form  No.  9915.  6.  Massachusetts.  —  Pub.  Stat.  (1882), 

3.  Bond.  —  For  form  of  bond  see  c.  139,  §  i.  See  also  statutes  cited 
infra.  Form  No.  9951.  supra,  note  i,  p.  5- 

4.  Letters  of  Ooardianship.  —  For  form        T.Alabama.  —  Civ.    Code    (1896),    § 

24  Volume  9. 


9948.  GUARDIAN  AND  WARD.  9950. 

Doe  and  files  his  verified  written  petition^  praying  that  he  may  be 
appointed  guardian  of  the  person  and  estate  of  ^^X^  Richard  Roe ^ 
which  said  petition  set  forth  that  said  John  Doe  is  the  uncle  of  said 
minor,  that  both  ^^\^  John  Doe  and  said  minor  reside  in  this  county; 
that  said  minor  has  an  estate  in  his  own  right  in  said  county,  esti- 
mated to  be  worth  about  ten  thousand  dollars.  And  the  said  John 
Doe  having  filed  with  said  petition  the  nomination^  of  said  Richard 
Roe.,  duly  made  by  him  and  certified  in  virx^xaghy  Abraham  Ketit.,  a 
justice  of  the  peace  in  and  for  said  county,  wherein  the  said  Richard 
Roe  nominates  said  John  Doe  for  his  guardian  and  asks  that  he  may 
be  duly  appointed. 

It  is  ordered  and  decreed  {concluding  as  in  Form  No.  994.6^ 

(4)  For  Nonresident  Infant. 
Form  No.  9949.^ 

Richard  Roe,       \  j^^bruary  28,  i899. 
a  nonresident  minor.  ) 

This  day  came  John  Doe  and  filed  his  verified  written  petition^  set- 
ting forth  that  Richard  Roe  is  a  minor  under  Jourteen  years  of  age, 
and  resides  with  his  mother  at  St.  Louis,  Missouri,  and  has  no  guard- 
ian in  this  state ;  that  said  minor  has  an  estate  in  his  own  right  in  this 
county,  estimated  to  be  worth  about  ten  thousand  dollars  and  consist- 
ing of  {Here  describe  the  estate),  and  that  it  is  necessary  that  some 
person  should  be  appointed  guardian  of  said  estate,  and  praying  that 
he,  the  said  John  Doe,  be  appointed  such  guardian.  And  the  fore- 
going facts  being  shown  to  the  satisfaction  of  the  court,  and  the  said 
John  Doe  having  executed  his  bond,  with  Samuel  Short  and  William 
West  as  his  sureties  thereon,  which  bond  has  been  duly  approved  by 
and  filed  with  the  judge  of  this  court. 

It  is  ordered  and  decreed  that  sz\6.  John  Doe  be  and  he  hereby  is 
appointed  guardian  of  the  estate  of  sa.idi  Richard  Roe  in  this  state,  and 
is  authorized  to  hold,  manage  and  account  for  the  same  as  such 
guardian  under  the  same  rules  as  those  governing  guardians  of  minors 
in  this  state. 

Form  No.  9950. 

(Precedent  in  Davis  ^.  Hudson,  29  Minn.  29.)* 

[At  a  Probate  Court  held  at  the  office  of  the  judge  of  Probate,  at 
Red  Wing,  in  and  for  the  county  of  Goodhue,  on  the  ninth  day  of 
November,  a.  d.  1866. 

Present:  Robert  Deakin,  Judge  of  Probate. Y' 

In  the  matter  of  the  estate  of  Edson  Davis,  of  St.  Lawrence  county. 
New  York  : 

2248.      See   also   statutes  cited   supra,  2251.      See   also   statutes   cited  supra, 

note  I,  p.  5.  note  i,  p.  5. 

1.  Petition.  —  For  form  of  petition  4.  Minnesota.  —  Stat.  (1894),  §  4535. 
see  supra.  Form  No.  9924.  See   also   statutes   cited   supra,  note  i, 

2.  Nomination.  —  For  form    of  nomi-  p.  5. 

nation  see  supra.  Form  No.  9934.  5.  The  matter  enclosed  by  [  ]  will  not 

3.  Alabama.  —  Civ.    Code    (1896),    §     be  found  in  the  reported  case. 

25  Volume  9. 


9950.  GUARDIAN  AND  WARD.  9951. 

On  reading  and  filing  the  petition  of  James  H.  Hodgman,  praying 
that  the  ssad  James  If .  Hodgman,  of  the  city  oi  Red  Wing,  in  said 
county  of  Goodhue^  may  be  appointed  guardian  of  Edson  Leroy  Davis, 
of  -5"/.  Lawrence  county,  New  York,  a  minor,  and  the  bond  of  said 
James  H.  Hodgman  having  been  duly  filed  and  approved  by  said 
court:  It  is  hereby  ordered  that  the  said  James  H.  Hodgman  be,  and 
he  hereby  is,  appointed  the  general  guardian  of  said  Edson  Leroy 
Davis,  and  that  letters  of  guardianship  be  duly  issued  unto  him  in 
pursuance  of  this  order. 

Dated  and  signed  this  ninth  day  of  November,  a.  d.  \Z66. 

Robert  Deakin,  Judge  of  Probate. 

g.  Guardian's  Bond. 

(1)  The  BoND.i 

(tf)  Generally. 

Form  No.  9951.* 

The  State  of  Alabama, )  p^^^^^^  ^^^^^ 
Jefferson  County,  ) 

Know  all  men  by  these  presents,  that  we,  John  Doe,  Samuel  Short 
and  William  West,  of  the  county  and  state  aforesaid,  are  held  and 
firmly  bound  unto  M.  T.  Porter,  judge  oi  probate"^  of  said  county,  and 
his  successor  in  office,  in  the  penal  sum  of  two  thousand  dollars,*  for 
which  payment,  well  and  truly  to  be  made  and  done,  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents:  and  we  waive  all  right  to  claim  any  exemp- 
tion of  personal  property  allowed  us  by  the  laws  of  the  state  of 
Alabama. 

Sealed  with  our  seals  and  dated  this  tenth  day  of  March,  i  W9. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  the 
above  bounden  John  Doe  has  been  appointed  guardian  of  the  person 
and  estate  of  Richard  Roe;* 

Now,  if  the  said  John  Doe  shall  well  and  truly  perform  all  the  duties 
which  are  or  may  be  by  law  required  of  him  as  such  guardian,  then 
the  above  obligation  to  be  void;  otherwise  to  remain  in  full  force. 

John  Doe.  (seal) 

Samuel  Short,      (seal) 
William  West,     (seal)* 

1.  Precedents,  —  For  other  forms  of  be  a  sum  not  less  than  double  the  esti- 
guardian's  bonds  see  the  following  mated  value  of  the  personal  property, 
cases,  to  wit:  Fox  v.  Minor,  32  Cal.  and  double  the  rental  value  of  the  real 
112;  Willey  V.  State,  3  Ind.  500;  Hunt  estate  of  the  ward  for  a  term  of  three 
V.  State,  53  Ind.  321;  State  v.  Martin,  years,  or  at  the  discretion  of  the  judge 
69  N.  Car.  175.  may  be  a  sum  equal  to  double  the  esti- 

2.  Alabama.  —  Civ.  Code  (1896),  S  mated  value  of  the  estate  of  the  ward, 
2272.  See  also  statutes  cited  supra,  real  and  personal.  Ala.  Civ.  Code 
note  I,  p.  5.  (1896),  §  2272. 

8.  To  Whom  Payable.  —  The  bond  is  6.  Seal.  —  When  by  law  a  bond  is  re- 
payable to  the  judge  of  probate.  Ala.  quired,  an  undertaking  without  a  seal 
Civ.  Code  (1896),  §  2272.  is  sufficient  and  must  be  taken  in  all  re- 

4.  Penalty.  —  The  penalty  is  pre-  spects  as  if  the  same  were  sealed.  Ala. 
scribed  by  the  probate  judge  and  must    Civ.  Code  (1896),  §  9. 
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Taken,  approved,^  and  ordered  to  be  recorded,  this  tenth  day  of 
March,  i899. 

John  Marshall,  Judge  of  Probate. 

Form  No.  9952. 

(Sand.  &  H.  Dig.  (1894),  §  3592,  note  e.) 

We,  Nathan  Hale,  Samuel  Short  and  William  West,  acknowledge 
ourselves  indebted  to  the  state  of  Arkansas  in  the  penal  sum  of  five 
thousand  dollars. 

The  foregoing  obligation  is  upon  this  condition:  Whereas,  the 
said  Nathan  Hale  was,  on  the  sixth  day  of  February,  iS99,  duly 
appointed  by  the  probate  court  of  Johnson  county,  guardian  of  Richard 
Roe,  a  minor,  under  the  age  of  twenty-one  years:  Now,  if  the  said 
Nathan  Hale  shall  faithfully  discharge  his  duties  as  guardian  as  afore- 
said according  to  law,  then  the  above  obligation  to  be  void;  otherwise 
to  be  and  remain  in  full  force  and  effect. 

Nathan  Hale. 
Samuel  Short. 
William  West. 
Dated  this  eighth  day  of  February,  iS99. 

Taken  and  approved  by  the  court  this  eighth  day  of  February,  iS99. 

John  Hancock,  Clerk. 
Form  No.  9953.' 

Know  all  men  by  these  presents,  that  we,  Nathan  Hale  as  principal, 
and  James  Smith  and  John  Brown  as  sureties,  are  held  and  firmly 
bound  unto  Richard Roe"^  in  the  sum  oi  five  thousand  dollars,*  lawful 
money  of  the  United  States  of  America,  to  be  paid  to  the  said 
Richard  Roe,  for  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  sixth  day  of  February,  a.  d. 
xW9. 

The  condition  *  of  the  above  obligation  is  such  that  whereas,  an 
order  was  made  by  the  Superior  Court  in  and  for  the  county  of  San 
Bernardino,  state  of  California,  on  the  sixth  day  of  February,  A.  D. 
1 899,  appointing  the  above  bounden  Nathan  Hale  the  guardian  of 
the  person  and  estate  of  the  said  Richard  Roe  and  directing  that 
letters  of  guardianship  be  issued  to  him  upon  his  giving  a  bond  to 
said  Richard  Roe  with  sufficient  sureties,  to  be  approved  by  the  judge 
of  said  Superior  Court,  in  the  penal  sum  oi  five  thousand  dollars,  con- 

1.  Approval.  —  The  bond  must  be  ap-        Nevada. — Gen.  Stat.  (1895),  §  555. 
proved  by  the  judge  of  probate  issuing         South  Dakota.  —  Dak.    Comp.   Laws, 
the  letters  of  guardianship.     Ala.  Civ.     (1887),  §  5990. 

Code  (1896),  §  2284.  3.  To  Whom  Payable.  —  The  bond  is 

2.  California.  —  Code  Civ.  Proc.  payable  to  the  minor.  See  statutes 
(1897),  §  1754.  cited  supra,  note  2. 

See  also  similar  statutory  provisions  4.  Penalty.  —  The  bond  shall  be  in 
in  the  following  states,  to  wit:  such  sum  as  the  court  shall  order.     See 

Arizona.  —  Rev.   Stat.  (1887),  §  1314.     statutes  cited  supra,  note  2. 

Montana. — Code  Civ.  Proc.  (1895),  §  5.  Condition  of  Bond.  —  The  conditions 
2957.  forming  part  of  the  bond  are  prescribed 
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ditioned  that  said  guardian  shall  faithfully  execute  the  duties  of  his 
trust  according  to  law. 

Now,  therefore,  if  the  said  John  Doe  shall  faithfully  execute  the 
duties  of  his  trust  according  to  law,  then  this  obligation  shall  be  void 
and  of  no  effect,  else  to  remain  in  full  force  and  virtue. 

Nathan  Hale,     (seal) 
James  Smith,      (seal) 
John  Brown.      (seal)^ 
(justification  of  sureties,  ^  and  approval.  3) 

Form  No.  9 954.* 

State  of  Connecticut. 

Know  all  men  by  these  presents,  that  we,  Nathan  Hale  as  principal, 
zxi^  Samuel  Short  2iS  surety,  are  holden  and  stand  firmly  bound  and 
obliged  jointly  and  severally  unto  the  state  of  Connecticut,^  in  the 
penal  sum  of  ten  thousand  dollars,*  to  be  paid  to  said  state  or  to  its 
certain  attorney;  to  the  which  payment  well  and  truly  to  be  made, 
we  the  said  obligors  do  bind  ourselves,  our  heirs,  executors  and 
administrators,  and  each  and  every  of  them,  for  and  in  the  whole 
sum  aforesaid,  firmly  by  these  presents. 

Signed  with  our  hands  and  sealed  with  our  seals  this  sixth  day  of 
March,  a.  d.  \W9.* 

The  condition^  of  this  obligation  is  such  that  whereas  the  above 
bounden  Nathan  Hale  is  now  appointed  guardian  of  Richard  Roe,  a 
minor,  residing  in  the  town  of  Winchester,  in  the  county  of  Litchfield. 
Now,  therefore,  if  the  s^Jidi  Nathan  Hale  shall  well  and  faithfully  dis- 
charge the  duties  of  his  appointment  according  to  law,  then  the 
above  obligation  to  be  void,  and  of  none  effect;  otherwise  to  remain 
in  full  force,  power  and  virtue. 

Nathan  Hale,     (seal) 
Samuel  Short,     (seal) 
Form  No.  9955.* 

Know  all  men  by  these  presents,  that  we,  Nathan  Hale  as  prin- 
cipal, and  James  Brown  and  John  Smith  as  sureties,  all  of  Dover,  in 

by  the  statute,  but  need  not  be  expressed  probate  bond,  but  if  the  minor  have 

in  the  bond.     See  statutes  cited  supra,  no  estate,   said  bond  may  be  without 

note  2,  p.  27.  surety.     Conn.  Gen.  Stat.  (1888),  §454. 

1.  Seal.  —  There  is  no  difference  be-  See  also  statutes  cited  supra,  x\o\.e.  i, 
tween  a  sealed  and  an  unsealed  writing,  p.  5. 

Arizona.  —  Rev.  Stat.  (1887),  §  2783.  FreoedentB.  —  For  precedents  of  guard- 

California.  —  Code  Civ.  Proc.  (1897),  ian's  bonds  see  Olmsted  v.    Olmsted, 

§  1932.  38  Conn.  309;  Davenport  v.  Olmstead, 

Montana.  —  Code  Civ.    Proc.    (1895),  43  Conn.  67. 

§  3223.  6.  To  Whom  Payable.  —  All    probate 

Nevada.  —  Gen.  Stat.  (1885),  §  2667.  bonds  shall   be   payable  to   the   state. 

South  Dakota.  —  Dak.    Comp.    Laws  Conn.  Gen.  Stat.  (1888),  §  448. 

(1887),  §  3549.  6.  Penalty.  —  The  bond  shall  betaken 

2.  Jnstiflcation.  —  See  the  title  JusTi-  for  an  amount  satisfactory  to  the  court 
FiCATiON  OF  Sureties.  of  probate.     Conn.    Gen.   Stat.  (1888), 

8.  Approval.  —  The  bond  must  be  ap-    §  448. 
proved    by    the    judge.     See    statutes        7.  The  condition  of  the  bond  is  pre- 
cited  supra,  note  2,  p.  27.  scribed  by  Conn.  Gen.  Stat.  (1888),  §448. 

4.  The  court  in  appointing  or  ap-  8.  Delaware.  —  Rev.  Stat.  (1893),  p. 
proving  a  guardian  shall  take  of  him  a     714,  c.  96,  g  9. 
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the  county  of  Kent  and  state  of  Delaware^  are  held  and  firmly  bound 
unto  Richard  Roe  in  the  sum  of  five  thousand  dollars,^  good  and 
lawful  money  of  the  United  States,  to  be  paid  to  the  said  Richard 
Roe  or  to  his  certain  attorney,  heirs,  executors,  administrators  or 
assigns,  to  which  payment,  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  eighteenth  day  of  March  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine. 

The  condition^  of  this  obligation  is  such  that  if  the  said  Nathan 
Hale,  guardian  of  Richard  Roe,  shall  duly  render  according  to  law 
just  and  true  accounts  of  his  guardianship,  and  if  the  said  Nathan 
Hale,  his  executors  or  administrators,  upon  the  determination  or 
ceasing  of  the  said  guardianship,  shall  deliver  and  pay  to  the  said 
Richard  Roe,  his  executors  or  administrators,  all  the  property  belong- 
ing to  him  in  the  possession  of  the  said  Nathan  Hale  and  all  that 
shall  be  due  to  him  from  the  said  Nathan  Hale,  and  if  the  said  Nathan 
Hale  shall  in  all  things  faithfully  perform  and  fulfil  his  duty  as 
guardian  as  aforesaid,  then  this  obligation  shall  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

Nathan  Hale.  (seal) 
James  Brown,  (seal) 
John  Smith.         (seal) 

Form  No.  9956.^ 

Know  all  men  by  these  presents  that  we,  John  Doe,  James  Brown 
and  John  Smith,  are  held  and  firmly  bound  unto  Daniel  Webster,  gover- 
nor of  the  state  of  Florida,  and  his  successors  in  office,  in  the  penal 
sum  of  three  thousand  dollars,  lawful  money  of  the  United  States  of 
America,  for  the  payment  whereof,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  and  every  of  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  firmly,  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  third  day  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine. 

Whereas,  the  above  bounden  John  Doe  has  applied  to  the  county 
judge  of  said  county  of  St.  Johns  to  be  appointed  guardian  of  Richard 
Roe,  minor,  and  whereas,  the  judge  of  said  court  having  approved  said 
application;  now,  the  condition  of  the  above  obligation  is  such, 
that  if  the  said  John  Doe  above  bounden  shall,  as  guardian  of  said 
minor,  faithfully  preserve  the  estate  of  said  minor,  and  shall  annually, 
on  or  before  the  first  day  of  June,  and  at  all  times  when  thereunto 
required,  during  the  continuance  of  said  guardianship,  render  to  and 
file  in  said  court  an  inventory  of  said  minor's  estate,  its  profits  and 
disbursements,  and  all  the  rest  and  residue  of  the  goods,  chattels  and 
credits  which  shall  be  found  remaining  upon  the  said  guardian's 
account,  the  same  being  first  examined  and  allowed  by  said  court; 
shall  deliver  and  pay  to  such  person  or  persons  respectively  as  the 

1.  Penalty,  —  The  penal  sum  is  fixed  in  Del.  Rev.  Stat.  (1893),  p.  714,  c.96,  §9. 
by  the  court.  Del.  Rev.  Stat.  (1893),  3.  Florida.  —  Rev.  Stat.  (1892),  § 
p.  714,  c.  96,  §  9.  2088.      See   also   statutes   cited  supra, 

2.  The  condition  of  this  bond  is  set  out  note  i,  p.  5. 
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said  court,  by  its  order  and  decree,  shall  appoint  and  direct;  then 
this  obligation  to  be  void  and  of  no  effect;  otherwise,  to  remain  in 
full  force  and  virtue. 

Signed,  sealed  and  delivered  ^  John  Doe.  (seal) 

in  presence  of  James  Johnson.  \  James  Brown,     (seal) 

Abraham  Kent.  )  John  Stnith.         (seal) 

Form  No.  9957. 

(Precedent  in  People  v.  Seelye,  146  111.  193.)' 

Know  all  men  by  these  presents,  that  we,  Henry  M.  Curtis^  George 
F.  Bissell,  of  the  county  of  Cook  and  State  of  Illinois,  are  held  and 
firmly  bound  unto  the  People  of  the  State  of  Illinois,'^  for  the  use  of 
Stanley  B.  Sexton.,  minor,  in  the  penal  sum  of  one  hundred  and  twenty 
thousand  dollars,^  current  money  of  the  United  States,  which  pay- 
ment, well  and  truly  to  be  made  and  performed,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly,  severally  and  firmly, 
by  these  presents.  Witness  our  hands  and  seals,  this  3d  day  oi  Janu- 
ary, A.  D.   1 875.* 

The  condition*  of  this  obligation  is  such,  that,  if  the  above  bounden 
Henry  M.  Curtis,  who  has  been  appointed  guardian  of  Stanley  M. 
Sexton,  shall  faithfully  discharge  the  office  and  trust  of  such  guardian 
according  to  law,  and  shall  make  a  true  inventory  of  all  the  real  and 
personal  estate  of  the  ward  that  shall  come  to  his  possession  or 
knowledge,  and  return  the  same  into  the  County  Court  at  the  time 
required  by  law,  and  manage  and  dispose  of  all  such  estate  according 
to  law,  and  for  the  best  interest  of  said  ward,  and  faithfully  discharge 
his  trust  in  relation  thereto,  and  to  the  custody,  nurture  and  educa- 
tion of  said  ward,  and  render  an  account  on  oath  of  the  property  in 
his  hands,  including  the  proceeds  of  all  real  estate  that  may  be  sold 
by  him,  if  any,  and  the  management  and  disposition  of  all  such 
estate,  within  one  year  after  his  appointment,  and  at  such  other  time 
as  shall  be  required  by  law  or  directed  by  the  court,  and  upon  removal 
from  office,  or  at  the  expiration  of  his  trust,  settle  his  accounts  in 
said  court,  or  with  the  ward,  or  his  legal  representatives,  and  pay 
and  deliver  all  his  estate,  title  papers  and  effects  remaining  in  his 
hands,  or  due  from  him  on  such  settlement,  to  the  person  or  persons 
lawfully  entitled  thereto,  then  this  obligation  shall  be  void,  otherwise 
to  remain  in  full  force  and  virtue. 

Henry  M.  Curtis,  (seal) 
George  F.  Bis  sell,  (seal) 
J.  P.  Brooks.  (seal) 

H.  E.  Seelye.  (seal) 

1.  Illinois. — Starr  &  C.  Anno.  Stat,  court,  which  shall  in  no  case  be  less 
(1896),  c.  64,  par.  7.  See  also  statutes  than  double  the  amount  of  the  minor's 
cited  supra,  note  i,  p.  5.  personal    estate,    and    six    times    the 

2.  To     Whom    Payable.  —  The    bond  amount  of  the  gross  annual  income  of 
shall  be  payable  to  the  people  of  the  the   minor's   real   estate.     Starr   &  C. 
state   of   Illinois.      Starr  &   C.  Anno.  Anno.  Stat.  111.  (1896),  c.  64,  par.  7. 
Stat.  111.  (1896),  c.  64,  par.  7.  4.  Condition,  —  The  condition   of  the 

3.  Penalty.  —  The  bond  shall  be  in  a  bond  is  set  out  in  full  in  Starr  &  C. 
reasonable  amount  approved    by   the  Anno.  Stat.  111.  (1896),  c.  64,  par.  7. 
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Form  No.  9958. 

(Precedent  in  State  v.  Britton,  102  Ind.  214.)* 

We,  Edward  G.  Rowe  and  William  Britton^  are  bound  unto  the 

State  of  Indiana^  in  the  sum  of dollars,  ^  for  the  payment  of 

which  we  bind  ourselves,  jointly  and  severally,  firmly  by  these  pres- 
ents.    Sealed  and  dated  this  Jiih  day  of  October,  iS7S. 

If  the  above  bound  Edward  G.  Rowe  will  faithfully  discharge  his 
duties  as  guardian  of  the  person  and  property  of  Henry  Rowe,  Mary 
L.  Rowe,  Edward  G.  Rowe  and  John  R.  Rowe,  minor  heirs  of  Mary 
Rowe,  deceased,  then  the  above  obligation  is  to  be  void,  else  to 
remain  in  force. 

[Edward  G.  Rowe.   (seal) 
William  Britton.     (seal)]^ 

Form  No.  9959. 

(Precedent  in  Morris  v.  Cooper,  35  Kan.  157.)* 

Know  all  men   by  these  Presents,   that  we,  Isabella  Holland,  as 

principal,  and and  Augustine  Holland,  as  sureties,  are  held  and 

firmly  bound  unto  the  state  of  Kansas  in  the  sum  of  five  hundred  dol- 
lars,* for  the  payment  of  which  we  bind  ourselves,  our  heirs,  executors 
and  administrators  by  these  presents,  upon  the  condition  that 
whereas,  the  said  Isabella  Holland  has  been  appointed  by  the  probate 
court  of  Coffey  county,  Kansas,  guardian  of  the  persons  and  estate  of 
Alice  N.  Noell  and  Caleb  T.  Noell,  children  and  heirs  of  Caleb  T. 
Noell,  minors,  of  Coffey  county,  Kansas,  under  the  age  of  eighteen 
years: 

Now  if  the  said  Isabella  Holland  shall  faithfully  discharge  all  her 
duties  as  such  guardian  according  to  law,  then  the  above  bond  to  be 
void,  otherwise  to  remain  in  full  force  in  law. 

In  witness  whereof,  we  hereunto  subscribe  our  names,  this  13th 
day  of  May,  iS70. 

Isabella  Holland.        (seal) 
John  Morris.  (seal) 

Augustine  Holland,     (seal) 

1.  This  bond  was  held  valid  and  Stat.  (1897),  c.  108,  §  8,  which  was  an- 
forceful  though  no  penalty  was  named  nexed  to  this  bond,  was  in  the  words 
therein.     See  Horner's  Stat.  Ind.  (1896),     and  figures  following,  to  wit: 

§2516.  "State  of  A'a«jaj,  CiJ^ifj' County,  ss. — 

The  penalty  of  the  bond   should    be  I,  Isabella  Holland,   do  solemnly  swear 

double   the    amount   of   the    personal  that   I   will  faithfully  and   impartially 

property  and  four    times    the    annual  and  to  the  best  of  my  ability,  discharge 

value  of  the  rents  and  profits.    Horner's  all  the  duties  that  shall  devolve  upon 

Stat.  Ind.  (1896),  ^  2515.  me   as   guardian    of  the   persons   and 

2.  To  Whom  Payable. — The  bond  estate  of  Alice  N.  Noell  and  Caleb  T. 
should  be  made  payable  to  the  state  of  Noell,  .children  and  heirs  of  Caleb  T. 
Indiana.  Horner's  Stat.  Ind.  (1896),  §  Noell,  deceased,  minor  heirs  of  Caleb 
2515.  T.  Noell,  deceased. 

3.  The  matter  enclosed  by  [  ]  will  not  Isabella  Holland. 
be  found  in  the  reported  case.                         Sworn  to  and  subscribed  before  me, 

4.  Kansas.  — Gen.  Stat.  (1897),  c.  108,     this  ijth  day  of  May,  iSyo. 

§  8.      See    also   statutes    cited    supra,  John  M.  Rankin,  ]\xdge." 

note  I,  p.  5.  6.  Penalty.  —  The  bond  must  be  in  a 

The    oath    required    by    Kan.    Gen.     penalty  double   the   value    of  the  per- 
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Form  No.  9960.' 

Snt°/of  ^l:?  }  -•     ^-^"'^  Court  for  said  county. 

In  the  matter  of  the  Estate  of  Richard  Roe,  \ 
a  minor.  ) 

Know  all  men  by  these  presents,  that  we,  Nathan  Hale^  Samuel 
Short  and  William  West.,  all  of  the  city  of  Detroit,  within  the  state  of 
Michigan,  are  holden  and  stand  firmly  bound  and  obliged  unto  John 
Marshall,  Esq.,  judge  oi probate^  in  and  for  said  county  of  Wayne,  in 
the  full  sum  of  five  thousand  dollars,^  lawful  money  of  the  United 
States  of  America,  to  be  paid  unto  the  said  John  Marshall,  his  suc- 
cessors in  the  said  office,  or  assigns;  to  the  true  payment  whereof  we 
do  bind  ourselves,  and  each  of  us,  our  and  each  of  our  heirs,  executors 
and  administrators,  jointly  and  severally,  for  the  whole  and  in  the 
whole,  firmly  by  these  presents. 

Sealed  with  our  seals.  Dated  the  sixth  day  of  March,  Anno  Domini 
one  thousand  eight  hundred  and  ninety-nine. 

Whereas,  the  above  bounden  Nathan  Hale  has  been  appointed  by 
said  Probate  Court,  guardian  unto  Richard  Roe,  minor  child  of  Robert 
Roe,  deceased. 

Now  the  condition  *  of  this  obligation  is  such,  that  if  the  above 
bounden  Nathan  Hale  shall  well  and  truly  perform,  observe  and  keep 
the  conditions  following,  to  wit:  First.  That  he  shall  make  a  true 
inventory  of  all  the  real  estate,  goods,  chattels,  rights  and  credits  of 
his  said  ward  that  shall  come  to  his  possession  or  knowledge,  and 
return  the  same  into  the  said  Probate  Court  at  such  time  as  the  judge 
thereof  shall  order.  Second.  That  he  shall  dispose  of  and  manage 
all  such  estate  and  effects,  according  to  law,  and  for  the  best  interest 
of  the  said  ward,  and  faithfully  discharge  his  trust  as  such  guardian. 
Third.  That  he  shall  render  an  account,  on  oath,  of  the  property  in 
his  hands,  including  the  proceeds  of  all  the  real  estate  which  may  be 
sold  by  him  and  of  the  management  and  disposition  of  all  such 
property,  within  one  year  after  his  appointment,  and  at  such  other 
times  as  the  judge  oi probate  s\i2X\  direct.  And,  Fourth.  That  at  the 
expiration  of  his  trust,  he  shall  settle  his  accounts  with  the  judge  of 
probate,  or  with  the  said  ward  or  his  legal  representatives,  and  pay 
over  and  deliver  all  the  estate  and  effects  remaining  in  his  hands,  or 
due  from  him  on  such  settlement  to  the  person  or  persons  who  shall 
be  lawfully  entitled  thereto:  Then  this  obligation  shall  be  void, 
otherwise  it  shall  remain  in  full  force  and  effect. 

Signed,  sealed  and  delivered  ^  Nathan  Hale.       (seal) 

in  presence  of  Charles  Mainjoy.  >-  Samuel  Short.       (seal) 

Leonard  A.  Ford. )  William  West.      (seal) 

sonal  estate  and  the  rents  and  profits  of  of  probate.     How.   Anno.  Stat.  Mich. 

the   real   estate   of    the    minor.     Kan.  (1882),  §  6309. 

Gen.  Stat.  (1897),  c.  108,  §  8.  8.  Penalty.  —  The    bond   shall  be  in 

1.  Michigan.  —  How.  Anno.  Stat,  such  sum  as  the  judge  shall  order. 
(1882),  §  6309.  See  also  statutes  cited  How.  Anno.  Stat.  Mich.  (1882),  § 
supra,  note  i,  p.  5.  6309. 

2.  To  Whom  Payable.  —  The  bond  4.  The  condition  is  prescribed  by  How. 
shall  be  made   payable   to  the    judge  Anno.  Stat.  Mich,  (1882),  §  6309. 
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^'  [  ss. 


Form  No.  9961. 

(Precedent  in  Bisbee  v.  Gleason,  21  Neb.  535.)* 

State  of  Nebraska., 

Dixon  County, 

Know  all  men  by  these  presents: 

That  we,  E.  M.  Bisbee  and  John  Austin,  Walter  H.  Clark.,  and  W. 
H.  Vanderbilt,  as  sureties,  all  of  said  county  and  state,  are  held  and 
firmly  bound  unto  the  state  oi  Nebraska,  and  its  assigns,  in  the  sum 
of  three  thousand  (^,000)  dollars,  to  be  paid  to  the  said  state  of 
Nebraska,  or  its  assigns;  to  which  payment  well  and  truly  to  be 
made  we  hereby  bind  ourselves,  our  and  each  of  our  heirs,  executors 
and  administrators,  jointly,  severally,  and  firmly  by  these  presents. 

Dated  at  Ponca,  in  the  said  county  and  state,  this  l^ih  day  of 
July,  1Z8O. 

Whereas,  The  above  bounden  E.  M.  Bisbee  has  been  appointed  by 
the  probate  court  of  said  county,  guardian  of  the  estate  of  Isaac  Henry 
Gleason,  a  minor,  of  the  age  of  sixteen  years,  and  a  resident  oi  Dixon 
county,  Nebraska,  till  he  arrives  at  the  age  of  majority: 

Now,  the  condition  of  the  above  obligation  is  such  that  if  the  said 
E.  M.  Bisbee,  as  such  guardian  as  aforesaid,  shall  make  and  return 
to  the  probate  court  aforesaid,  within  three  months,  a  true  and  per- 
fect inventory  of  all  the  real  and  personal  estate  of  the  said  Isaac 
Henry  Gleason  that  shall  come  to  his  possession  or  knowledge,  and 
shall  dispose  of  and  manage  all  such  estate  and  effects  of  the  said 
minor  that  may  come  into  his  hands  according  to  law,  and  for  the 
best  interest  of  the  said  minor,  and  faithfully  discharge  his  trust  as 
such  guardian,  and  shall  make  an  account,  on  oath,  of  the  property 
in  his  hands,  including  the  proceeds  of  all  real  estate  which  may  be 
sold  by  him,  and  of  the  management  and  disposition  of  such  prop- 
erty within  one  year  after  his  appointment  as  such  guardian,  and  at 
such  other  time  as  court  shall  direct,  and  shall,  at  the  expiration  of 
his  trust,  settle  all  of  his  accounts  with  the  court,  or  with  the  said 
Isaac  Henry  Gleason  aforesaid,  or  his  legal  representatives,  and  pay 
over  and  deliver  all  the  estate  and  effects  remaining  in  his  hands,  or 
due  from  him  on  such  settlement  to  the  person  or  persons  who  shall 
be  lawfully  entitled  thereto,  then  the  above  obligation  to  be  null 
and  void,  otherwise  to  remain  in  full  force  and  effect. 

Signed  and  delivered  in  the  )  E.  M.  Bisbee. 

presence  of  R.  H.  Knapp.  \  John  Austin. 

Walter  H.  Clark. 
W.  H.   Vanderbilt. 
Form  No.  9962.' 

Know  all  men  by  these  presents,  that  we,  John  Doe,  James  Brown 
and  John  Smith,  are  held  and  firmly  bound  unto  Richard  Roe,  of  the 
city  of  New  York,  a  minor  nnd&v  fourteen  years  of  age,  in  the  sum  of 
three  thousand  dollars,  lawful  money  of  the  United  States,  to  be  paid 

1.  Nebraska.  —  Comp.  Stat.  (1897),  §  2830  as  amended  Laws  (1881),  c.  535, 
3220.  See  also  list  of  statutes  cited  and  Laws  (1892),  c.  559  (Birds.  Rev. 
supra,  note  i,  p.  5.  Stat.  (1896),    p.    1377,  §    10).     See  also 

2.  New  York.  —  Code  Civ.   Proc,  §  statutes  cited  supra,  note  i,  p.  5. 
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to  the  said  minor,  his  executors,  administrators  or  assigns;  to  which 
payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  and  each 
of  our  heirs,  executors  and  administrators  jointly  and  severally, 
firmly  by  these  presents.  Sealed  with  our  seals.  Dated  the  eighteenth 
day  of  January,  one  thousand  eight  hundred  and  ninety-nine. 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
John  Doe  shall  and  will  faithfully,  in  all  things,  discharge  the  duty  of 
a  guardian  to  the  said  minor,  according  to  law,  and  render  a  true  and 
just  account  of  all  moneys  and  property  received  by  him  and  of  the 
application  thereof,  and  of  his  guardianship  in  all  respects,  to  any 
court  having  cognizance  thereof  when  thereunto  required,  then  this 
obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  )  John  Doe.  (seal) 

presence  of  William  West.        \  James  Brown,    (seal) 

John  Smith.       (seal) 

(justification  of  sureties.,  and  acknowledgment.') 

Form  No.  9963.' 

Know  all  men  by  these  presents,  that  ^e,  Nathan  Hale  and  Samuel 
Shorty  of  the  county  of  Multnomah  and  state  of  Oregon,  are  held  and 
firmly  bound  unto  the  state  of  Oregon,^  in  the  sum  oi  five  thousand 
dollars,^  for  the  payment  of  which  sum,  well  and  truly  to  be  made, 
we  hereby  bind  ourselves,  our  executors  and  administrators  jointly 
and  severally  by  these  presents,  as  witness  our  hands  and  seals  this 
sixth  day  of  February,  a.  d.  i%99. 

The  condition*  of  the  above  obligation  is  such  that  whereas,  by 
order  of  the  County  Court  of  the  state  of  Oregon,  in  and  for  the  county 
oi  Multnomah,  made  at  its  February  term,  a.  d.  i2>99,  Nathan  Hale 
was  appointed  guardian  of  the  person  and  estate  of  Richard  Roe,  a 
minor; 

Now,  therefore,  if  the  said  Nathan  Hale  shall  faithfully  perform  the 
duties  of  his  trust  according  to  law,  and  shall  — 

I  St.  Make  a  true  inventory  of  all  the  real  estate,  and  of  all  the 
goods,  chattels,  rights  and  credits  of  the  ward  that  shall  come  to  his 
possession  or  knowledge,  and  shall  return  the  same  into  the  County 
Court  aforesaid  at  such  time  as  the  court  may  order; 

2d.  Shall  dispose  of  and  manage  all  such  estate  and  effects  accord- 
ing to  law,  and  for  the  best  interests  of  said  ward,  and  faithfully  dis- 
charge his  trust  in  relation  thereto,  and  also  in  relation  to  the 
custody,  education  and  maintenance  of  said  ward; 

3d.  Shall  render,  on  oath,  an  account  of  the  property  in  his  hands, 
including  the  proceeds  of  all  real  estate  sold  by  him  and  of  the  man- 
agement and  disposition  of  such  property  within  one  year  after  his 
appointment,  and  at  such  other  times  as  the  court  shall  direct;  and 

4th.  At  the  expiration  of  his  trust  shall  settle  his  accounts  with 

1.  Oregon. — Hill's  Anno.  Laws  (1892),  8.  Penalty. — The  bond  may  be  in  such 
§  2884.  See  also  statutes  cited  supra,  sum  as  the  county  court  may  order, 
note  I,  p.  5.  Hill's  Anno.  Laws  Oregon  (1892),  §2884. 

2.  To  Whom  Payable.  —  The  bond  4.  The  condition  of  the  bond  is  pre- 
shall  run  to  the  state  of  Oregon.  Hill's  scribed  by  Hill's  Anno.  Laws  Oregon 
Anpo.  Laws  (1892),  §  2884.  (1892),  §  2884. 
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the  said  court,  or  with  the  ward  aforesaid  or  his  legal  representative, 
and  shall  pay  and  deliver  over  all  the  estate  and  effects  remaining  in 
his  hands  or  due  from  him  on  such  settlement,  to  the  person  or 
persons  who  shall  be  lawfully  entitled  thereto: 

Then  this  obligation  shall  be  void,  otherwise  to  be  and  remain  in 
full  force  and  effect. 

Nathan  Hale,     (seal) 
Samuel  Short,    (seal) 
{^Justification  of  sureties).  ^ 

Form  No.  9964. 

(Precedent  in  Probate  Ct.  v.  Strong,  27  Vt.  203.)' 

Know  all  men  by  these  presents,  that  I,  David  Webster,  of  Constable, 
in  the  county  of  Franklin,  in  the  state  of  New  York,  as  principal,  and 
David  Strong,  of  North  Hero,  in  the  county  of  Grand  Isle,  and  state 
of  Vermont,  as  surety,  are  holden  and  firmly  bound  and  obliged  unto 
Joel  Allen,  Esq.,  judge  of  the  court  of  probate  for  the  district  of  Grand 
Isle,  in  the  penal  sum  of  one  thousand  dollars,  current  money  of  the 
United  States,  to  be  paid  unto  the  said  judge,  or  his  successor  in  said 
office,  to  which  payment  well  and  truly  to  be  made  and  done,  we  bind 
ourselves  and  each  of  us  and  each  of  our  heirs  and  executors,  and 
administrators,  jointly  and  severally,  each  and  every  of  them,  for 
and  in  the  whole,  firmly  by  these  presents,  signed  with  our  hands  and 
sealed  with  our  seals. 

Dated  at  North  Hero,  this  12th  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  z^xidi  forty-two. 

The  condition  of  the  above  obligation  is  such  that  if  the  above 
bounden  Z>az^/^  Webster  now  appointed  guardian  to  Edwin  A.  Webster, 
Wallis  Webster,  and  David  Webster,  Jr. ,  of  Constable,  in  the  county  of 
Franklin,  aforesaid,  minors  and  legitimate  sons  and  heirs  of  the  said 
David  Webster,  shall  well  and  truly  and  faithfully  execute  and  discharge 
the  aforesaid  office  of  guardian  to  the  said  minors  in  all  parts  thereof, 
according  to  the  rules  and  directions  of  the  law  in  such  case  made  and 
provided,  and  that  he  shall  faithfully  account  for  the  sale  of  all  such 
real  estate  as  he  shall  have  license  from  this  court  to  sell,  and  render 
a  true  account  of  his  guardianship  to  the  said  judge  when  thereunto 
lawfully  required,  and  shall  pay  and  deliver  what  and  so  much  of  the 
estate  belonging  to  the  wards  aforesaid,  as  shall  be  found  remaining 
upon  his  account  (the  same  being  first  examined  and  allowed  by  the 
judge  of  the  probate  for  the  time  being,  in  said  district,)  unto  the 
said  minors  when  they  shall  arrive  at  full  age  or  otherwise,  as 
the  judge  by  his  decree  or  sentence,  pursuant  to  law  shall  limit  and 
appoint,  then  the  above  obligation  to  be  void  and  of  no  effect,  other- 
wise to  remain  in  full  force,  power  and  virtue. 

Signed,  sealed  and  delivered. 

David  Webster,     (seal) 
David  Strong.       (seal) 

1.  Justification  of  Stireties.  —  See  the  tion  did  not  strictly  conform  to  the 
title  Justification  of  Sureties.  requirements   of    the   statute  (see  Vt. 

2.  This  bond  was  held  sufficient  to  be  Stat.  (1894),  §  2763). 
a  guardian's  bond,  although  the  condi- 
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Form  No.  9  9  6  5  .> 

Know  all  men  by  these  presents,  that  we,  Nathan  Hale,  Samuel 
Short  and  William  West,  of  the  county  of  ^/«^,  and  state  of  Washing- 
ton, are  held  and  firmly  bound  unto  the  state  of  Washington^  in  the 
sum  of  ten  thousand  dollars, ^  for  the  payment  of  which,  well  and  truly 
to  be  made,  we  hereby  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, jointly  and  severally  by  these  presents,  as  witness  our  hands 
this  sixth  day  ol  February,  a.  d.  \W9. 

The  condition*  of  this  obligation  is  such,  that  if  the  above-bound 
Nathan  Hale,  who  has  been  appointed  guardian  ior  Richard  Roe,  shdXX 
faithfully  discharge  the  office  and  trust  of  such  guardian  according 
to  law,  and  shall  render  a  fair  and  just  account  of  his  said  guardian- 
ship to  the  Superior  Court  for  the  county  of  King,  from  time  to  time, 
as  he  shall  thereto  be  required  by  said  court,  and  comply  with  all 
orders  of  said  court,  lawfully  made,  relative  to  the  goods  and  chattels 
and  moneys  of  such  minor,  and  render  and  pay  to  such  minor  all 
moneys,  goods  and  chattels,  title  papers  and  effects  which  may  come 
into  the  hands  or  possession  of  such  guardian  belonging  to  such 
minor,  when  such  minor  shall  thereto  be  entitled,  or  to  any  subsequent 
guardian,  should  such  court  so  direct,  this  obligation  shall  be  void, 
or  otherwise  to  remain  in  full  force  and  virtue. 

Nathan  Hale.^ 
Samuel  Short. 
William  West. 
{F)  Of  Natural  Guardian. 

Form  No.  9966.* 

State  of  Georgia,  Chatham  County. 

Know  all  men  by  these  presents,  that  we,  Jennie  Roe,  principal, 
and  James  Brown  and  John  Smith,  securities,  acknowledge  ourselves 
held  and  firmly  bound  unto  the  '^on.  John  Marshall,  ordinary  of  said 
court,  and  his  successors  in  office,  in  the  sum  of  three  thousand 
dollars,  subject  to  the  following  conditions: 

The  conditions  of  the  above  bond  or  obligation  are  these,  that 
whereas,  Richard  Roe,  minor,  a  resident  of  said  Chatham  county,  is 
entitled  to  considerable  property  by  his  father,  James  Roe,  deceased: 
Now  should  said  Jennie  Roe,  the  natural  guardian  of  said  minor  child, 
well  and  truly  demean  herself  as  guardian  aforesaid,  agreeably  to  law, 
and  in  all  things  be  faithful  in  the  performance  of  said  trust,  then  the 
above  obligation  to  be  void,  otherwise  of  force. 

Signed,  sealed  and  dated,  this  sixth  day  oi February,  iS99. 

Jennie  Roe.  (seal) 
James  Brown,  (seal) 
John  Smith.       (seal) 

1.  Washington.  —  Ballinger's  Anno,  estate,  real  and  personal.  Ballinger's 
Codes  &  Stat.  (1897),  §  6403.  See  also  Anno.  Codes  &  Stat.  Wash.  (1897),  §6403. 
statutes  cited  supra,  note  i,  p.  5.  4.  The  condition  of  the  bond  is  set  out 

2.  To  Whom  Payable.  —  The  bond  shall  verbatim  in  Ballinger's  Anno.  Codes  & 
be  payable  to  the  state  of  Washington.  Stat.  Wash.  (1897),  §6403. 
Ballinger's  Anno.  Codes  &  Stat.  (1897),  6.  Seal.  —  The  use  of  private  seals  is 
§  6403.  abolished.     Ballinger's  Anno.  Codes  & 

3.  Penalty. —  The  bond  shall  be  in  a  Stat.  Wash.  (1897),  §  4523. 

sum  double  the  amount  of  the  minor's        6.  Natural  Onardian.  —  The  father,  if 
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{/)  Additional  Bond. 

Form  No.  9967. 

(Precedent  in  Allen  v.  State,  61  Ind.  268.)* 

Know  all  men  by  these  presents,  that  we,  Sarah  J.  Allen^  Thomas  M. 
Tucker  and  John  Manley,  of  said  county,  are  held  and  firmly  bound 
unto  the  State  of  Indiana,  in  the  penal  sum  of  twelve  thousand  dollars, 
for  the  payment  of  which,  well  and  truly  to  be  made,  we  and  each  of 
us  bind  ourselves  and  each  of  our  heirs,  executors  and  administra- 
tors, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  12th  day  of  December,  in  the 
year  one  thousand  eight  hundred  and  sixty-six. 

The  condition  of  the  above  and  foregoing  obligation  is  such,  that 
whereas,  on  this  12th  day  oi  December,  a.  d.  186^,  in  and  by  the  court 
of  common  pleas  of  said  county,  it  was  ordered  to  give  additional  bond 
as  guardian  of  the  person  of  estate  of  Frank,  Charles  and  Heber  Allen., 
minor  heirs  of  Joseph  M.  Allen,  late  of  said  county,  deceased,  and 
minor  heirs  of  said  decedent;  now,  if  the  saXd.  Sarah  J.  Allen  shall 
honestly,  faithfully,  well  and  truly  perform  all  the  duties  enjoined 
upon  her  by  law,  and  obey  all  orders  of  said  court  made  touching 
said  guardianship,  according  to  law,  then  the  above  obligation  to  be 
void;  else  to  remain  in  full  force  and  virtue  in  law. 

Sarah  J.  Allen,  (seal) 
J.M.  Tucker,  (seal) 
John  Manley.      (seal) 

(2)  Citation  to  Guardian  to  Renew  Bond. 

Form  No.  9968.' 

The  State  of  North  Carolina,  to  the  Sheriff   of  Granville   County, 
Greeting: 

Whereas,  it  is  enacted  that  every  guardian  shall  renew  his  bond 
before  the  clerk  of  the  Superior  Court  every  three  years  during  the 
continuance  of  his  guardianship,  and  whereas,  Nathan  Hale,  guardian 
to  Richard  Roe,  a  minor,  has  failed  to  renew  his  bond  as  aforesaid : 

We  therefore  command  you,  without  delay,  to  cite  the  said  Nathan 
Hale  to  appear  before  the  clerk  of  the  Superior  Court  for  Granville 
county,  at  office  in  Oxford,  within  twenty  days  after  the  service  of  this 
citation,  for  the  purpose  of  renewing  his  bond  as  guardian  afore- 
said; and  in  default  therein,  that  he  will  be  removed  from  his  said 
guardianship,  and  further  proceeded  against  as  prescribed  by  law. 

And  of  this  process  you  are  to  make  prompt  return. 

This  first  day  oi  February,  j899. 

Samuel  Small,  Clerk  of  Superior  Court. 

alive,  is  the  natural  guardian;  if  dead,  of  statutes  cited  supra,  note  i,  p.  5. 

the  mother  is  the  natural  guardian,  but  1.  This    bond   was   valid,   though  a 

the  natural  guardian  cannot  demand  little  confused  in  some  of  its  phrase- 

or   receive   the    property  of   the   child  ology. 

until    a    bond    is    filed    and    accepted  2.  North    Carolina.  —  Code   (1883),  § 

by    the    ordinary    of    the    county.       2  1582.     See    also    statutes   cited   supra, 

Ga.  Code  (1895),  §  2513.     See  also  list  note  i,  p.  5. 
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(3)  Requiring  Counter  Security  of  Guardian. 
(a)  Petition. 

Form  No.  9969.' 

State  of  Illinois^  )  In  the  County  Court  of  Greene  Countv. 

Greene   County.  J  To  the  March  Term,  a.  d.  xZ99. 

In  the  matter  of  the  ^ 

Estate  of  Richard  Roe,  minor.  V  Application  for  Counter  Security. 

Nathan  Hale^  guardian.       j 
To  the  Hon.  John  Marshall,  Judge  of  said  Court. 

Your  petitioner,  Samuel  Short,  of  Carrollton  in  the  county  of  Greene 
and  state  of  Illinois,  respectfully  shows  that  Nathan  Hale,  of  said 
county  and  state,  was  on  the  sixth  day  of  December,  a.  d.  \W8,  by 
the  said  County  Court  of  Greene  county,  duly  appointed  guardian  of 
SQ\<\  Richard  Roe,  minor;  filed  his  bond  as  such  guardian  and  entered 
upon  the  duties  of  said  appointment,  and  that  he  is  still  acting  as 
such  guardian,  his  appointment  having  never  in  anywise  been  revoked, 
vacated  or  set  aside. 

Your  petitioner  further  shows  that  the  said  Nathan  Hale,  in  dis- 
charge of  his  duties  as  such  guardian,  took  possession  of  the  estate, 
real  and  personal,  of  said  minor,  and  still  holds  the  same  as  guardian, 
and  that  said  estate  amounts  to  about  the  sum  oi  ten  thousand  dioWaxs. 

Your  petitioner  further  shows  that  he  and  one  William  West 
signed  the  guardian  bond  of  the  said  Nathan  Hale,  guardian,  as 
sureties  thereon,  and  that  said  bond  remains  a  contingent  liability 
against  them  as  such  sureties. 

Your  petitioner  further  shows  that  he  believes  the  said  Nathan 
Hale,  guardian,  is  insolvent,  and  that  the  sureties  on  his  guardian  bond 
aforesaid  are  jeopardized  in  consequence  of  the  insolvent  condition 
of  said  guardian. 

In  consideration  whereof,  your  petitioner  prays  that  the  said  Nathan 
Hale,  guardian,  may  be  by  this  court  ordered  and  directed  to  give 
counter  security,  according  to  the  statute  in  such  case  made  and 
provided,  and  in  default  thereof  that  such  guardian  may  be  removed 
from  office  and  his  said  appointment  revoked. 

Samuel  Short. 

(Jf)  Order. 

Form  No.  9970.' 

State  of  Illinois,  \  In  the  County  Court  of  Greene  County. 

Greene  Cownty .    \  ^^'     Of  the  March  Term,  a.  d.  i89P. 

In  the  matter  of  the  ~] 

Estate  of  Richard  Roe,  minor.  V  Order  for  Counter  Security. 
Nathan  Hale,  guardian.      J 

This  cause  coming  on  now  to  be  heard  upon  the  petition  of  Samuel 
Short,  surety  on  the  bond  of  the  above  named  guardian,  alleging 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  (1896),  c.  64,  par.  36.  See  also  statutes 
cited  supra,  note  i,  p.  5. 
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that  said  guardian  is  insolvent  and  praying  that  he  be  required  to 
furnish  counter  security  to  his  sureties  on  his  guardian  bond,  and  it 
appearing  to  the  court  that  said  guardian  has  been  duly  summoned 
to  appear  and  show  cause,  if  any  he  had,  against  the  prayer  of  said 
petition,  and  it  further  appearing  to  the  court  that  .the  said  Nathan 
Hale^  guardian,  is  insolvent; 

It  is  therefore  ordered,  that  the  said  Nathan  Hale,  guardian,  on 
or  before  the  tenth  day  of  April,  a.  d.  \W9,  do  furnish  good  and 
sufficient  counter  security  to  his  said  sureties,  to  be  approved  by  this 
court. 

John  Marshall,  Judge. 

(4)  Discharge  of  Surety. 
(a)  Application  for  Discharge. 

Form  No.  9971.1 

{Commencing  as  in  Form  No.  9915,  and  continuing  down  to  *.) 
The  undersigned  respectfully  requests  to  be  discharged  from 
future  liability  as  surety  on  the  bond  of  Nathan  Hale,  who,  by  the 
order  of  this  court  made  the  twenty-eighth  day  oi  February,  iS99,  was 
duly  appointed  guardian  of  the  person  and  esta.te  oi  Richard  Roe,  a 
minor,  which  said  bond  was  executed  by  the  said  Nathan  Hale,  with 
Samuel  Short  and  the  undersigned  William  West  as  sureties,  and  filed 
in  the  office  of  this  court  on  the  said  twenty-eighth  day  of  February, 
iS99. 


William  West. 


Qb)  Notice  to  Guardian. 


Form  No.  9972.1 
The  State  of  Alabama,  )  ^      ^    ^  75    i  ^ 
Jefferson  County.  \  ^^"""^  of  Probate. 

To  Nathan  Hale. 

You  are  hereby  notified  that  William  West,  surety  on  the  bond 
executed  by  you,  together  with  Samuel  Short  and  the  said  William 
West  as  sureties,  and  filed  in  the  office  of  this  court  on  the  twenty- 
eighth  day  of  February,  i899,  pursuant  to  an  order  of  this  court  made 
on  the  said  twenty-eighth  day  of  February,  \W9,  appointing  you 
guardian  of  the  person  and  estate  oi  Richard  Roe,  a  minor,  has  made 
written  application  to  be  discharged  from  future  liability  as  surety 
on  your  said  bond;  and  you  are  hereby  required,  within  fifteen  days 
after  the  service  of  this  notice,  to  make  a  new  bond,  and  upon 
failure  to  make  such  bond  you  will  be  removed  from  your  office  as 
guardian  and  your  letters  of  guardianship  revoked. 

Witness  my  hand  at  office  this  tenth  day  of  May,  iS99. 

John  Marshall, 
Probate  ]ndgQ,  Jefferson  County. 

1.  Alabama.  —  Civ.  Code  (1896),  §  2279.  See  also  list  of  statutes  cited  supra, 
note  I,  p.  5. 
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{c)  Order  of  Discharge. 

Form  No.  9973. 

(Precedent  in  Hamner  v.  Mason,  24  Ala.  484.)* 

Estate  of  Richard  Williamson,}    ,--      ,  ^,      o,^ 
deceased  ^  \  March  2J^  rSJ^. 

This  day  came  Benjamin  Williamson,  guardian  of  the  minor  heirs 
of  said  estate,  and  executed  a  new  bond,  v^ith  Robert  H.  Williamson, 
Rerrin  Baldwin  and  L.  W.  Mason  as  his  securities  as  such  guardian 
for  the  faithful  performance  of  the  duties  required  of  him  by  law,  in 
the  sum  ol  fourteen  thousand  dollars;  which  bond  is  approved ^  by 
the  court.  Ordered  by  the  court,  that  the  former  securities  be  dis- 
charged from  all  further  liability. 

h.  Letters  of  Guardianship. 

Form  No.  9974.* 

The  State  of  Alabama,  \  Court  of  Probate. 
Jefferson  County.  \  February  28,  i899. 

Be  it  remembered  and  made  known  to  all  whom  it  may  concern, 
that  on  the  application  ol  John  Doe  to  my  said  court,  I  have  caused 
these  letters  of  guardianship  to  issue  in  favor  of  the  said  John  Doe  in 
and  upon  the  persons,  goods  and  chattels,  rights  and  credits  of  Richard 
Roe,  a  minor  over  (or  under')  fourteen  years  of  age,  and  in  every  case 
which  occasion  may  require,  the  said  John  Doe  is  authorized  to  bring 
suit  and  be  sued  as  the  lawful  guardian  to  the  said  Richard  Roe. 

Witness,  John  Marshall,  judge  of  said  court,  this  twenty-eighth  day 
of  February,  a.  d.  one  thousand  eight  hundred  and  ninety-nine. 

John  Marshall,  Judge  of  Probate. 

Form  No.  9975.* 

In  the  Superior  Court  of  the  city  and  county  of  San  Francisco,  state 
of  California. 

Probate. 
In  the  matter  of  the  ) 

Estate  and  Guardianship  of  Richard  Roe,  \  Letters  of  Guardianship. 

a  minor.  ) 

State  of  California,  \ 

City  and  County  of  San  Francisco,  j 

Nathan  Hale  is  hereby  appointed  guardian  of  the  person  and  estate 
of  Richard  Roe,  a  minor. 

1.  See  Ala.  Civ.  Code  (1896),  §  2279;  administration.  Cal.  Code  Civ.  Proc. 
also  list  of  statutes  cited  supra,  note  i,     (1897),  §  1754. 

p.  5.  See  also  similar  statutes  in  the  fol- 

2.  Approval.  —  See  supra,  note  i,  p.     lowing  states,  to  wit: 

27.  j4rtzona.  —  Rev.  Stat.  (1887),  §  1314. 

Z.Alabama. — Civ.    Code    (1896),    §  Montana. — Code   Civ.   Proc.  (1895), 

3375.     See  also  list  of   statutes    cited  §  2957. 

supra,  note  I,  p.  5.  Nevada.  — Q,^n.  Stat.  (1885),  §  555. 

4.  Letters  of  guardianship   must  be  South  Dakota.  —  Dak.    Comp.    Laws 

substantially   the    same   as   letters   of  (1887),  §  5990. 
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Witness,  Samuel  Small.,  clerk  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco^  with  the  seal  thereof  affixed,  the  sixth  day  of. 
February,  iS99. 

By  order  of  the  court, 

(seal)  Samuel  Small,  Clerk. 

State  of  California,  \ 

City  and  County  of  San  Francisco.  \ 

I  do  solemnly  swear  that  I  will  support  the  constitution  of  the 
United  States  and  the  constitution  of  the  state  of  California;  and 
that  I  will  faithfully  perform,  according  to  law,  the  duties  of  guardian 
of  the  person  and  estate  of  Richard  Roe,  a  minor. ^ 

John  Doe. 

Subscribed  and  sworn  to  before  me  this  sixth  day  of  February, 
i899. 

Samuel  Small,  Clerk. 

Form  No.  9976.' 

State  of  Connecticut,      ) 
District  of  Winchester.  \ 

I,  George  M.  Carrington,  judge  of  the  Probate  Court,  within  and  for 
the  district  of  Winchester  in  the  state  of  Connecticut,  do  hereby  certify 
that  Nathan  Hale  was  on  the  sixth  day  of  March,  a.  d.  i?>99,  duly 
appointed,  by  said  court,  guardian  of  Richard  Roe,  aged  twelve  years 
three  months,  and  the  said  Nathan  Hale  having  qualified  and  given 
bond  as  such  guardian  in  the  sum  of  ten  thousand  dollars,  is  duly 
authorized  and  empowered  to  take  upon  himself  the  performance  of 
the  duties  of  the  trust  of  such  guardianship,  according  to  law,  as 
appears  by  the  records  of  said  court  in  my  said  office  remaining,  and 
I  further  certify  that  said  appointment  is  still  in  force. 

In  witness  whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 
said  court,  this  sixth  day  of  March,  i899. 

(seal)  George  M.  Carrington,  Judge. 

Form  No.  9977.^ 

In  the  County  Court,  St.  Johns  county,  Florida. 
By  the  Judge  of  said  Court. 
To  All  to  Whom  These  Presents  Shall  Come,  Greeting: 

Whereas,  John  Doe  hath  applied  to  the  judge  of  the  County  Court 
of  said  county  of  St.  Johns  to  be  appointed  guardian  of  Richard  Roe, 
minor  child  of  James  Roe  and  Bertha  Roe,  deceased,  and  it  appearing 
to  the  judge  of  said  court  that  it  is  necessary  and  proper  that  a 
guardian  should  be  appointed  for  Richard  Roe,  and  it  also  appearing 

1.  Oath  of  Guardian.  —  The  oath  of  the  Nevada.  — Gen.  Stat.  (1885),  §  555. 

guardian  must  be  indorsed  on  the  let-  South  Dakota.  —  Dak.   Comp.    Laws 

ters  of  guardianship.  (1887),  §  5990. 

Arizona.  —  Rev.  Stat.  (1887),  §  1314.  2.  Connecticut.  —  Gen.   Stat.  (1888),  § 

California.  —  Code  Civ.  Proc.  (1897),  454,?/^,?^.     See  also  statutes  cited  j-«/ra, 

§  1754.  note  I,  p.  5. 

Montana.  — Code  Civ.  Proc.  (1895),  §  3.  Florida.  —  Rev.  Stat.  (1892),  §  2087. 

2957.  See  also  statutes  cited  supra,  note  i,  p.  .T 
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to  the  judge  of  said  court  that  said  John  Doe  is  a  fit  and  proper  person 
■  to    receive  said  appointment,  and  the  said  John  Doe  having  in  due 
form  of  law  taken  the  oath  and  performed  all  other  acts  necessary  to 
his  just  qualification  as  such  guardian; 

Now,  therefore,  know  ye,  that  1,  John  Marshall,  county  ]\x<lgt  in  and 
for  the  county  aforesaid,  by  virtue  of  the  power  and  authority  by  law 
in  me  vested,  do  hereby  declare  the  said  John  Doe  duly  qualified, 
under  and  by  the  laws  of  said  state,  to  act  as  guardian  of  said  Richard 
Roe^  and  hath  full  power,  by  virtue  of  these  presents,  to  have  the 
care,  custody  and  control  of  said  minor,  and  duly  entitled  to  take 
possession  of,  and  to  have  and  hold  for  the  benefit  of  said  minor,  all 
and  singular  the  goods,  chattels,  credits  and  estate  of  said  minor  as 
shall  be  in  accordance  with  law,  during  the  legal  continuance  of  said 
guardianship,  until  the  said  minor  shall  arrive  at  the  age  of  twenty- 
one  years,  or  until  the  said  guardianship  shall  be  duly  revoked  accord- 
ing to  law. 

In  testimony  whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of 
said  court,  at  St.  Augustine,  this  third  day  of  February,  one  thousand 
eight  hundred  and  ninety -nine, 

John  Marshall,  County  Judge. 

Form  No.  9978.' 

State  of  Illinois, ) 
Greene  County.    \ 

The  People  of  the  State  of  Illinois  to  Nathan  Hale,  of  said  County, 
Greeting: 

Whereas,  you  were  by  the  County  Court  of  said  county,  on  the  third 
day  of  February,  a.  d.  \2>99,  appointed  guardian  of  the  person  and 
tstatt  oi  Richard  Roe,  aged  «^^/ years  on  tht  first  flay  oi  December, 
A.  D.  i?>98,  minor  of  said  Greene  county,  and  whereas,  you  have  com- 
plied with  the  conditions  of  said  appointment  by  giving  bond  with 
two  sufficient  sureties  in  the  penal  sum  of  ten  thousand  dollars,  which 
bond  has  been  approved  by  said  court. 

Now,  therefore,  know  ye  to  whom  these  presents  shall  come,  that 
the  said  Nathan  Hale  is  the  duly,  constituted  guardian  of  the  person 
and  estate  of  said  minor,  and  is  authorized  and  required  ^  to  have 
the  care  of  his  person  and  estate;  to  present  to  said  court,  within 
sixty  days  from  the  date  hereof,  a  just  and  true  inventory  under  oath 
of  all  the  real  and  personal  estate  belonging  to  said  minor;  to  lease 
the  real  estate  of  said  minor,  upon  such  terms  and  for  such  time  as 
said  court  shall  by  its  orders  direct;  to  put  to  interest  the  money  of 
said  minor  upon  security  to  be  approved  by  the  court;  to  render  an 
account  of  his  guardianship  to  said  court  for  adjustment  at  the 
expiration  of  one  year  from  the  date  hereof,  and  at  least  once  in  every 
three  years  thereafter,  and  as  much  oftener  as  the  court  may  require, 
until  discharged  by  order  of  said  court;  and  also  to  do  whatever  else 
the  law  requires  of  a  guardian  of  the  person  and  estate  of  a  minor. 

1.  ///t«<?tj.— Starr  &  C.  Anno.  Stat.  2.  Authority  and  Duty  of  Guardian. — 
(1896),  c.  64,  par.  2.  See  also  statutes  See  Starr  &  C.  Anno.  Stat.  III.  (1896),  c. 
cited  supra,  note  i,  p.  5.  64. 
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Witness,  Samuel  Small,  clerk  of  said  County  Court,  and  the  seal 
thereof,  at  Carrollton  in  said  county,  this  third  day  of  February,  a.  d. 
\Z99. 

(seal)  Samuel  Small,  Clerk. 

Form  No.  9979.' 

The  State  of  Kansas,  \  j     r,    1.  ^   r- 

r^     ,     n       *.  '  V  ss.     In  Probate  Court, 

Cowley  County.  J 

To  All  to  Whom  These  Presents  Shall  Come,  Greeting: 

Know  ye,  that  whereas,  Richard  Roe,  minor,  has  property,  rights 
and  credits,  in  said  county  and  elsewhere,  that  may  be  lost,  destroyed 
or  diminished  in  value,  if  speedy  and  proper  care  be  not  taken  of  the 
same:  To  the  end,  therefore,  that  the  estate,  rights  and  property  and 
the  person  of  the  said  minor  be  properly  cared  for  and  protected,  I, 
John  Marshall,  probate  judge  in  and  for  the  aforesaid  county,  do 
hereby  constitute  and  appoint  Nathan  Hale,  of  said  county,  guardian 
of  the  person,  estate  and  property  of  whatsoever  kind  that  may  apper- 
tain or  belong  to  said  minor,  with  full  power  and  authority  to  collect 
and  dispose  of  any  or  all  his  estate,  property,  rights  and  credits, 
according  to  law;  and,  in  general,  to  do  and  to  perform  all  other  acts 
and  things  which  are  or  hereafter  may  be  required  of  him  by  law  or 
the  decree  of  any  court  having  jurisdiction. 

In  testimony  whereof,  I,  John  Marshall,  judge  of  the  Probate  Court 
in  and  for  said  county,  do  hereto  set  my  hand  and  affix  the  seal  of 
said  court,  this  sixth  day  of  April,  iS99. 

(seal)  John  Marshall,  Probate  Judge. 


''iss 


Form  No.  9980. 

(Minn.  Stat.  (1894),  §  4706.) 
State  of  Minnesota, 
County  of  Ramsey. 

Nathan  Hale  is  hereby  appointed  guardian  of  the  person  and  estate 
of  Richard  Roe,  minor. 

Witness,  John  Marshall,  Judge  of  the  probate  court  of  the  county  of 
Ramsey,  and  the  seal  of  the  court  affixed  the  sixth  day  of  March,  a,  d, 
12,99. 

(seal)  By  the  court,  John  Marshall, 

Judge  of  Probate,  Ramsey  County,  Minnesota. 

Form  No.  9981 .' 

State  of  North  Dakota,  )  In  County  Court. 

County  of  Burleigh.       )      '    Before  Hon.  John  Marshall,  Judge. 

In  the  matter  of  the 
Guardianship  of  Richard  Roe, 

a  minor. 

The  State  of  North  Dakota  to  all  to  whom  these  presents  shall  come 
or  may  concern,  and  especially  to  Nathan  Hale,  of  the  City  of 
Bismarck,  in  the  County  of  Burleigh,  in  the  State  of  North 
Dakota,  Greeting: 

1.  Kansas.  —  Gen.  Stat.  (1897),  c.  108.  2.  North  Dakota. —  Rev.  Codes  (1895), 
See  also  statutes  cited  supra,  note  i,  §  6357.  See  also  statutes  cited  supra, 
p.  5-  note  I,  p.  5. 
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Know  ye,  that  reposing  especial  trust  and  confidence  in  the  integ- 
rity and  ability  of  Nathan  Hale,  who  has  complied  with  the  decretal 
order  of  this  court,  of  date  the  sixth  day  of  February,  a.  d.  i8P5,  we 
do  hereby  grant  letters  of  guardianship  of  the  person  and  estate  of 
Richard  Roe,  minor  child  of  Robert  Roe,  late  of  the  city  of  Bismarck, 
in  the  county  of  Burleigh,  in  the  state  of  North  Dakota,  in  accord- 
ance with  the  order  of  this  court  in  the  matter  of  said  guardianship, 
of  date  the  sixth  day  of  February,  a.  d.  i%99. 

In  testimony  whereof,  we  have  hereunto  affixed  the  seal  of  the 
County  Court  of  the  county  of  Burleigh,  and  state  of  North  Dakota. 

Witness,  Hon.  John  Marshall,  judge  of  the  County  Court,  of  the 
said  county  of  Burleigh,  at  his  office  in  the  city  of  Bismarck,  in  said 
county,  on  this  the  sixth  day  of  February,  a.  d.  i2>99. 

(seal)  John  Marshall,  Judge  of  the  County  Court. 

2.  By  Deed. 

Form  No.  9982. 

(Precedent  in  Thomas  v.  Williams,  9  Fla.  290.)' 
State  of  Florida,  ) 
Calhoun  County.  J 

Know  all  men  by  these  presents,  that  I,  John  F.  O.  Thomas,  of  the 
county  and  State  aforesaid,  do  nominate,  constitute  and  appoint 
James  Williams  and  Matilda  Williams  as  my  true  friends  in  trust,  and 
at  my  death  to  take  my  four  children,  Mary  Margaret,  John  F.  O., 
Nathaniel  and  Margaret  Elizabeth,  and  to  take  care  of  them,  and  also 
to  take  their  property  in  trust,  and  to  support  my  children  and  edu- 
cate them  until  they  become  of  age,  so  as  to  act  for  themselves,  and 
also  to  be  appointed  their  guardian  in  any  and  all  capacities,  to  sup- 
port and  to  obtain  any  property  that  may  belong  to  them  or  in  any 
wise  belonging  to  them,  and  also  to  be  intrusted  with  all  and  singular 
the  property,  and  children  to  raise  and  take  care  of,  in  the  best  man- 
ner that  they  can  to  raise  them  up,  as  though  they  were  their  own, 
and  to  protect  them  in  the  same  manner  that  they  would  their  own 
children. 

Witness  my  hand  and  seal,  this  the  10th  day  of  December,  a.  d.  i855. 

John  F.  O.  Thomas. 

Signed,  sealed  and  delivered  in  the  presence  of  L.  B.  McKinny, 
John  C.  Taylor. 

3.  By  Will. 

a.  Application  for  Testamentary  Commission. 

Form  No.  9983.'' 

1.  Fathers  may  appoint  guardians  for  guardians.     Fla.   Rev.    Stat.  (1892),   § 

their  children  during  any  part  of  in-  2086.    Consult  also  list  of  statutes  cited 

fancy,  by  deed,  in  writing,  attested   by  supra,  note  i,  p.  5. 

two  witnesses,  and  such  appointment  The  form    of  the  deed  given  in  the 

shall  give  the  guardian  the  same  power  text    was    held    sufficient    under     the 

over  the  child  and  over  the  property  of  Florida  statute. 

the  child,  and  shall  subject  him  to  the  2.  The  father,  being  of  sound  mind 

same  liability  as  in  the  case  of  other  and  memory,   of  a  child  likely  to  be 
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To  the  Honorable  John  Marshall^  Judge  of  said  Court. 

Your  petitioner  respectfully  shows  that  on  or  about  the  tenth  day 
of  January^  a.  d.  i8^5,  Richard  Roe,  late  of  the  county  of  Greene,  and 
state  of  Illinois,  deceased,  leaving  a  surviving  minor  heir  whose  name 
and  age  is  as  follows,  to  wit:  Richard  Roe,  aged  eight  years  on  the 
first  day  of  December,  a.  d.  iS98. 

Your  petitioner  further  shows  that  said  minor  has  real  and  personal 
property  in  this  county,  to  wit: 

That  the  personal  estate  of  said  minor  consists  of  {Here  describe), 
and  the  value  of  such  personal  estate  does  not  exceed  the  sum  of 
five  thousand  dollars. 

That  the  real  estate  of  said  minor  consists  of  {Here  describe),  of 
the  value  of  ten  thousand  dollars. 

That  the  gross  annual  income  of  said  minor  does  not  exceed  the 
sum  of  one  thousand  dollars. 

Your  petitioner  further  shows  that  the  said  Richard  Roe,  deceased, 
by  his  last  will  and  testament,  did  nominate  and  appoint  Nathan 
Hale,  of  Carrollton,  in  the  county  of  Greene,  and  state  of  Illinois,  to 
be  the  guardian-  of  the  person  and  estate  of  said  minor. 

Wherefore  your  petitioner  prays  that  the  said  Nathan  Hale  may  be 
commissioned  by  this  honorable  court  as  testamentary  guardian  of 
the  person  and  estate  of  said  minor  in  accordance  with  the  provisions 
of  the  will  of  the  said  deceased  after  his  bond  as  such  guardian  shall 
have  been  approved  by  the  court,  and  that  such  other  or  further 
order  may  be  made  as  the  nature  and  justice  of  the  case  shall  require. 

Nathan  Hale. 

b.  Testamentary  Letters  of  Guardianship. 

Form  No.  9984.* 

The  people  of  the  state  of  New  York,  by  the  grace  of  God  free  and 
independent. 

To  Nathan  Hale,  of  the  City  of  Buffalo  in  the  County  of  Erie,  send 
Greeting: 

born,  or  of  any  living  child,  being  a  will.    Starr  &  C.  Anno.  Stat.  111.(1896), 

minor  and  unmarried,  may,  by  his  last  c.  64,  par.  9.     See  also  statutes  cited 

will,  dispose  of  the  custody  and  tuition  supra,  note  i,  p.  5. 

of  such  child  to  continue  during  its  In  Wilkinson  v.  Deming,  80  111.  342, 
minority,  or  for  a  shorter  time,  provided  it  was  held  that  where  the  custody  of 
that  no  such  will  shall  deprive  the  the  child  is  given  to  the  mother  by  de- 
mother  during  her  life  of  the  custody  cree,  on  divorce  for  the  father's  fault, 
and  tuition  of  such  child  without  her  she  may,  by  will,  appoint  a  guardian 
consent,  if  she  be  a  fit  and  competent  for  such  child;  and  where  such  guardian 
person  to  have  such  custody  and  tuition,  is  not  shown  to  be  an  unfit  person,  and 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  64,  the  child  expresses  a  desire  to  remain 
par.  5;  but  the  testamentary  guardian,  with  such  guardian,  who  is  a  relative, 
except  for  the  custody  and  tuition  of  the  court,  on  application  of  the  father, 
the  minor,  must,  before  he  can  act,  be  will  not  give  him  its  custody, 
commissioned  by  the  proper  court  of  1.  New  York.  —  Laws  (1896),  §  51 
the  proper  county,  and  give  bond  as  (Birds.  Rev.  Stat.  (1896),  p.  936,  §  51. 
required  by  other  guardians,  unless  See  also  statutes  cited  supra,  note  I, 
such  bond  is  waived  by  the  parent's  p.  5. 
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Whereas,  Robert  Roe,  late  of  the  city  of  Buffalo  in  said  county, 
deceased,  died  leaving  a  last  will  and  testament,  which  was  duly 
admitted  to  probate  by  the  Surrogate's  Court,  of  the  county  of  Erie, 
on  the  sixth  day  of  March,  i899,  by  which  said  last  will  and  testament 
the  said  Robert  Roe,  deceased,  nominated  and  appointed  Nathan  Hale 
testamentary  guardian  of  Richard  Roe,  minor  child  of  said  Robert  Roe, 
deceased. 

And  whereas,  the  said  Nathan  Hale  has  lately  made  application 
unto  Hon  Louis  W.  Marcus,  our  surrogate  of  our  county  of  Erie,  at  a 
Surrogate's  Court  before  him  held,  at  the  city  of  Buffalo,  in  the  county 
of  Erie,  and  state  of  Ne7v  York,  praying  that  letters  of  guardianship 
of  the  person  and  property  of  said  minor  be  granted  to  him  pursuant 
to  the  terms  and  provisions  of  said  will. 

And  whereas,  said  Nathan  Hale  has  taken  the  oath  required  by 
law,  and  which  said  oath  is  now  filed  in  the  office  of  our  said  surrogate, 
and  it  has  been  satisfactorily  made  to  appear  that  the  said  Richard 
Roe,  minor,  resides  in  the  said  county  of  Erie. 

Now,  therefore,  we  do  hereby  admit,  constitute  and  appoint  you, 
the  said  Nathan  Hale,  testamentary  guardian  of  the  person  and 
property  of  the  said  minor  until  the  said  minor  shall  arrive  at  the  age 
of  twenty-one  years. 

In  testimony  whereof,  we  have  caused  the  seal  of  our  Surrogate's 
Court  in  and  for  the  county  of  Erie,  to  be  hereunto  affixed. 

Witness,  Hon.  Louis  W.  Marcus,  surrogate  of  the  county  of  Erie, 
at  the  city  of  Buffalo,  the  sixth  day  of  April  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine  and  of  our  independence 
the  one  hundred  and  twenty-third  year. 

(seal)  Louis  B.  Hart,  Clerk  Surrogate  Court. 

e.  Requiring  Testamentary  Guardian  to  Give  Bond. 

(1)  Petition. 

Form  No.  9985.' 

{Commencing  as  in  Form  No.  9915,  and  continuing  down  to  *. ) 

The  petition  of  Richard  Roe,  by  Rachel  Roe,  his  next  friend,  re- 
spectfully represents  that  your  petitioner  is  an  infant  of  the  age  of 
fifteen  years  and  that  he  is  the  only  child  of  Robert  Roe,  who  died  on  the 
tenth  day  oi  January,  i899,  leaving  a  last  will  and  testament,  wherein 
he  appointed  Nathan  Hale  guardian  of  the  estate  of  your  petitioner 
and  relieved  the  said  Nathan  Hale  from  giving  bond  and  sureties 
for  the  faithful  performance  of  his  duties  as  guardian.  Your  peti- 
tioner further  shows  that  he  has  an  estate  in  his  own  right  of  the 
estimated  value  of  ten  thousand  dollars,  consisting  of  {Here  describe 
the  estate).  And  your  petitioner  further  shows  that  {Here  state  facts 
showing  why  security  should  be  required). 

Wherefore  your  petitioner  prays  that  the  said  Nathan  Hale  may 
be  required  to  give  bond  with  sufficient  sureties  for  the  faithful  per- 
formance of  his  duties  as  guardian. 

{Signature  and  verification  as  in  Form  No.  GQIS.) 

1.  Alabama. — Civ.  Code  (1896),  §  2275.     See  also  statutes  cited  supra,  note  I,  p.  5. 

46  Volume  9. 


9986.  GUARDIAN  AND  WARD.  9987. 

(2)  Order. 

Form  No.  9986.' 

Richard  Roe,  a  minor.  \  p  ,  ^^    „qq 

Order  requiring  testamentary  guardian  to  give  bond.  \  y      ■>  • 

This  day  comes  the  said  Richard  Roe.,  by  Rachel  Roe,  his  next 
friend,  and  files  his  petition  in  writing  setting  forth  that  he  is  an 
infant  of  the  age  of  fifteen  years ;  that  he  is  the  only  child  of  Robert 
Roe,  who  died  on  the  tenth  day  of  December,  i898,  leaving  a  last  will 
and  testament,  wherein  he  appointed  Nathan  Hale  guardian  of  the 
estate  of  said  infant  and  relieved  the  said  Nathan  Hale  from  giving 
bond  and  sureties  for  the  faithful  performance  of  his  duties  as 
guardian ;  that  said  infant  has  in  his  own  right  an  estate  estimated 
to  be  worth  about  ten  thousand  dollars,  consisting  of  (JSere  describe 
the  estate^ ;  and  that  {^Here  state  the  facts  showing  why  security  should 
be  required');  and  the  facts  alleged  in  said  petition  being  proved  to 
the  satisfaction  of  the  court, 

It  is  ordered  and  decreed  that  the  said  Nathan  Hale  be  and  he 
hereby  is  required  to  enter  into  bond  with  two  sufficient  sureties  in 
the  sum  of  two  thousand  dollars,  conditioned  for  the  faithful  perform- 
ance of  all  the  duties  which  are  or  may  be  required  of  him  by  law 

II.  MANAGEMENT  OF  INFANT'S  PERSON  AND  ESTATE. 
1.  Inventory.2 

I.Alabama.  — Civ.     Code    (1896),    §  Minnesota. — Stat.  (1894),  §  4558. 

2275.     See   also   statutes   cited   supra,  Mississippi. — Anno.    Code   (1892),  § 

note  I,  p.  5.  2195. 

2.  For  statutes  relating  to  the  inven-  Missouri.  —  Rev.  Stat.  (1889),  §  5300. 

tory  of  infant's   estate   see  as  follows,  Montana.  —  Code  Civ.  Proc.  (1895),  § 

to  wit:  2985. 

Alabama. — Civ.    Code  (1896),  §  2285.  Nebraska.  —  Comp.    Stat.    (1897),    § 

Arizona.  —  Rev.   Stat.  (1887),  §  1346.  3237. 

Arkansas.  — Sand.  &  H,  Dig.  (1894),  Nevada.  —  Gen.  Stat.  (1885),  §  567. 

§  3596.  New  Hampshire.  —  Pub.  Stat.  (i8gi), 

California.  —  Code  Civ.  Proc.  (1897),  c.  177,  §  4. 

§  1773.  New  Mexico.  —  Comp.  Laws  (1897),  § 

Connecticut.  —  Gen.  Stat.  (1888),  §  465.  1455. 

Florida. —  Rev.  Stat.  (1892),  §  2093.  New  York.  —  Birds.  Rev.  Stat.  (1896), 

Georgia.  —  2  Code  (1895),  |  2540.  p.  1381,  §  22. 

IdaAo.  —  Rev.  Stat.  (1887),  §  5793.  A''ortk    Carolina.  —  Code    (1883),    §§ 

Illinois.  —  Starr   &  C.   Anno.     Stat.  1577-1579. 

(1896),  c.  64,  par.  13.  North  Dakota,  —  Rev.  Codes  (1895),  § 

Indiana.  —  Horner's   Stat.    (1896),   §  6557. 

2521.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 

Iowa. — Code  (1897),  §  3199.  6269. 

Kansas.  —  Gen.   Stat.    (1897),  c.   108,  Oklahoma. — Stat.  (1893),  §  1526. 

§9.  Oregon. — Hill's  Anno.   Laws  (1892), 

Kentucky.  —  Stat.    (1894),     i?§    2027-  §  2898. 

2029.  Pennsylvania.  —  Bright.     Pur.     Dig. 

Maine.  — Rev.  Stat.  (1883),  c.  67,  §  11.  (1894),  p.  581,  §  59. 

Massachusetts.  —  Pub.   Stat.  (1882),  c.  Rhode  Island.  —  Gen.   Laws  (1896),  c. 

139,  §  37-  196.  §  20. 

Michigan.  —  How.  Anno.  Stat.  (1882),  South  Dakota.  —  Dak.  Comp.  Laws 
§  6309.  (1887),  §  6005. 
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Form  No.  9987.^ 

The  State  of  Alabama.  )  ^       *.    ^  d    i  ^ 
r  JT  r^       ^  \  Court  of  Probate. 

Jefferson  County.  )  -^ 

Inventory  of  the  estate,  real  and  personal,  oi  Richard  Roe,  a  minor 
{Here  insert  an  inventory  of  all  the  estate,  real  and  personal). 
The  State  of  Alabama,  \ 
Jefferson  County.  \ 

Before  me,  the  undersigned  justice  of  the  peace  in  and  for  said 
Jefferson  county,  personally  appeared  Nathan  Hale,  guardian  of  the 
estate  of  Richard  Roe,  a  minor,  who,  being  duly  sworn,  deposes  and 
says  that  the  foregoing  is  a  full  and  complete  inventory  of  all  the 
estate,  real  and  personal,  of  said  ward  which  has  come  to  his  knowl- 
edge or  possession. 

Nathan  Hale. 

Sworn  and  subscribed  to  before  me,  this  tenth  day  oi March,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

Form  No.  9  9  8  8  .< 
State  oi  Illinois,  \  ^^     j^  ^^^  ^^         ^^^^^  ^^  Greene  county. 
Greene  County.  )  -^  ^ 

In  the  matter  of  the  ) 

Estate  of  Richard  Roe,  a  minor.  >•  Guardian's  Inventory 

Nathan  Hale,  guardian.        ) 
To  the  Hon.  John  Marshall,  Judge  of  said  Court: 

The  undersigned,  Nathan  Hale,  guardian  of  said  minor,  respectfully 

submits  the  following  as  a  true  and  perfect  inventory  of  all  the  estate, 

real  and  personal,  belonging  to  said  minor,  that  has  come  to  his 

knowledge  or  possession  as  such  guardian.     {Here  insert  inventory. "^ 

Dated  this  twentieth  day  of  March,  iS99. 

Nathan  Hale,  Guardian. 
State  of  Illinois,  ) 
Greene  County,    j 

Nathan  Hale,  guardian  of  Richard  Roe,  minor,  being  duly  sworn,  on 
oath  says  that  the  above  and  foregoing  is  a  true  and  perfect  inven- 
tory of  all  the  estate,  both  real  and  personal,  of  the  said  minor,  that 
has  come  to  the  knowledge  or  possession  of  Nathan  Hale  as  such 
guardian. 

Nathan  Hale,  Guardian. 
Subscribed  and  sworn  to  before  me,  this  twentieth  day  of  March, 

A.  D.    1^99. 

Samuel  Small,  Clerk. 

Texas. — Rev.  Stat.  (1895),  arts.  2612-  2.  Illinois.  —  Starr  &  C.  Anno.  Stat. 

2616,  2618-2620.  (1896),  c.  64,  par.  12.     See  also  statutes 

Utah. — Rev.  Stat.  (1898),  §  4010.  cited  supra,  note  2,  p.  47. 

Vermont. — Stat.  (1894),  §  2768.  3.  Form    of  Inventory.  —  The  inven- 

Washington.  —  Ballinger's    Anno,  tory  shall  describe  the  real   estate,  its 

Codes  &  Stat.  (1897),  §  6405.  proper   value    and    rental,    and    state 

Wisconsin.  — Stat.  C1898),  §  3985.  whether  the  same  is  incumbered,  and 

Wyoming.  —  Rev.  Stat.  (1897),  §  2256.  if  incumbered,  how,  and  for  how  much; 

X.Alabama.  —  Civ.    Code    (1896),    §  what  amount  of  money  is  on  hand;  and 

2285.     See   also   list   of  statutes   cited  contain  a  list  of  the  personal  property, 

supra,  note  2,  p.  47.  including  annuities  and  credits  of  the 
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2.  Appraise ment.i 
a.  Appointment  of  Appraisers. 
Form  No.  9989.^ 

You,  Samuel  Short  and  William  West,  are  hereby  appointed  to 
view  and  estimate  the  annual  value  of  the  real  estate  of  Richard  Roe, 
a  minor,  in  the  hands  of  Nathan  Hale,  his  guardian,  having  first 
taken  an  oath  (jav  affirmation)  that  you  will  appraise  the  same  without 
favor  or  prejudice,  and  to  the  best  of  your  skill  and  judgment;  and 
in  your  estimate  and  examination  of  said  estate  you  shall  include  any 
working  beasts  and  stock,  and  utensils  proper  to  be  leased  with  the 
land,  and  to  set  down  in  writing  what  dwelling-houses,  outhouses, 
orchards,  gardens,  meadows,  inclosures  and  other  improvements  are 
on  the  said  lands,  and  the  condition  thereof,  and  to  state  also  what 
proportion  of  the  land,  in  your  estimation,  is  in  the  woods;  and  do 
you  make  out  a  certificate,  under  your  hands  and  seals,  of  the  work 
you  have  done,  to  which  shall  be  annexed  this  certificate  of  your 
appointment  and  a  certificate  that  you  have  taken  the  oath  aforesaid 
in  the  form  given  below,  and  the  same  shall  be  returned  by  you 
through  the  hands  of  the  said  Nathan  Hale,  guardian,  within  three 
months  from  the  date  hereof,  to  the  court. 

Witness  John  Marshall,  Esquire,  judge  of  the  said  court,  issued 
this  sixth  day  of  April,  iS99. 

Teste:     yohn  Hancock,  Register  of  Wills. 

ward,    designating   them   as    "good,"  Missouri. — Rev.  Stat.  (1889),  §§  5301, 

"doubtful"   or    "desperate,"    as    the  5302. 

case  may  be.     Starr  &  C.  Anno.  Stat.  Montana.  —  Code  Civ.   Proc.   (1895), 

111.  (1896),  c.  64,  par.  13.  §  2985. 

1.  For  statutes    relating    to    the    ap-  Nebraska.  —  Comp.    Stat.   ( 1897),    § 

praisement  of  an  infant's  estate  see  as  3237. 

follows,  to  wit:  Nevada.  —  Gen.  Stat.  (1885),  §  567. 

Arizona.  —  Rev.  Stat.  (1887),  §  1346.  North  Dakota.  —  Rev.  Codes  (1895),  § 

Arkansas. — Sand.    &  H.  Dig.  (1894),  6557. 

§§  3597.  3598.  Oregon.  —  Hill's  Anno.  Laws  (1892), 

California. — Code  Civ.  Proc.  (1897),  §2898. 

§1773.  Rhode  Island. — Gen.  Laws  (1896),  c. 

Delaware.  — Rev.  Stat.  (1893),  p.  715,  196,  §  20. 

c.  96,  ^  14.  South  Dakota.  —  Dak.    Comp.   Laws 

District  of  Columbia.  —  Comp.    Stat.  (1887),  §  6005. 

(1894),  c.  27,  ^9.  TVxaj.  — Rev.  Stat.  (1895),  art.  2617. 

Idaho.  —  Rev.  Stat.  (1887),  §  5793.  Utah.  —  Rev.  Stat.  (1898),  §  4010. 

Iowa.  —  Code  (1897),  §  3199.  Vermont. — Stat.  (1894),  §  2769. 

Kansas.  —G&n.    Stat.   (1897),   Ci    108,  Wisconsin. — Stat.  (1898),  §  3985. 

§  9-  In  some   jurisdictions,  the   proceed- 

Maine.  —  Rev.   Stat.   (1883),   c.  67,  §  ings  relating  to  the  appraisement  of  an 

II.  infant's  property  are  the  same  as  those 

Maryland.  —  Pub.  Gen.   Laws  (1888),  prescribed  for  executors  and  adminis- 

art.  93,  §  159.  trators  under  the  same  circumstances. 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  In  such  case,  the  pleader  should  consult 

139-  §  37-  the  title  Probate  and  Administration. 

Michigan.  —  How.  Anno.  Stat.  (1882),  2.    District   of  Columbia.  —  Comp. 

§  6326.  Stat.  (1894),  c.  27,  §9.     See  also  statutes 

Minnesota.  —  Stat.  (1894),  §  4558.  cited  supra,  note  i. 
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b.  Return  of  Appraisers. 
Form  No.  9990.' 

We,  the  subscribers  appointed  by  the  Supreme  Court  of  the  District 
of  Columbia^  holding  a  special  term,  for  orphans  court  business,  to 
view  the  estate  of  Richard  Roe,  a  minor,  in  the  hands  of  Nathan 
Hale,  his  guardian,  and  to  estimate  the  annual  value  thereof,  and 
further  to  do  what  we  were  appointed  for  by  virtue  of  the  annexed 
appointment,  do  hereby  certify  that  having  first  taken  the  oath  to 
said  commission  annexed,  we  have  valued  the  real  estate  of  Richard 
Roe,  and  estimate  the  annual  value  thereof  at  one  thousand  dollars, 
current  money,  including  working  beasts  and  utensils  proper  to 
be  leased  with  said  land  for  farming.  We  further  report  that 
there  is  on  the  said  lands  a  comfortable  dwelling-house,  twenty 
by  thirty  feet,  in  fair  state  of  repair,  a  large-sized  barn  forty  by  sixty 
feet,  with  stabling  attached  to  it  for  ten  horses,  in  good  order,  a  good 
stone  smoke-house,  a  good  stone  spring-house;  there  is  also  an 
orchard  of  apples  and  peaches  containing  some  three  hundred  trees, 
all  bearing,  a  fine  garden-spot  about  fifty  yards  by  one  hundred  and 
fifty  yards,  under  a  strong  paling,  a  meadow  of  a.hont  fifteen  acres  in 
good  cultivation,  and  finely  set  in  grass,  fencing  indifferent;  there 
are  sAiont  forty  acres  of  clear  tillable  land,  exclusive  of  the  meadow, 
orchard  or  garden,  and  Sihowt  fifty  acres  in  woods,  well  timbered,  the 
whole  tract  containing  about  one  hundred  and  ten  acres,  being  part 
of  a  tract  of  land  called  '■^Woodstock." 

In  witness  whereof  we  have  hereunto  annexed  our  said  appoint- 
ment and  the  oath  by  us  taken  this  tenth  day  oiMay,  a.  d.  iW9,  and 
do  return  the  same  under  our  hands  and  seals. 

Samuel  Short,     (seal) 

William  West,    (seal) 

Appraisers. 

3.  Lease  of  Lands.^ 
a.  Application  for  Leave  to  Lease. 

1.  District  of  Columbia.  —  C  o  m  p  .  §§  6297-6300,  6301 — i  to  6301 — 12. 
Stat.  (1894),  c.  27,  §  9.  See  also  statutes  Pennsylvania.  —  Bright.  Pur.  Dig. 
cited  supra,  note  i,  p.  49.  (1894),  p.  583,  §66. 

2.  For  statutes  relating  to  the  lease  of  Rhode  Island.  —  Gen.  Laws  (1894),  c. 
infant's  land  see  as  follo.ws,  to  wit:  196,  §  32. 

Alabama.  —  Civ.  Code  (1896),  §  2289-  Tennessee.  —  Code  (1896),  ^  4283. 

2295.  Texas. —  Rev.  Stat.  (1895),  art.  2633 

Arkansas. — Sand.  &  H.  Dig.  (1894),  et  seq. 

§§  3601-3603,  3606-3615.  Virginia.  —  Code  (1887),  §  2615. 

Georgia.  —  2  Code  (1895),  §  2548.  West  Virginia.  — Code  (1891),   c.  83, 

Illinois.  —  Starr    &    C.    Anno.    Stat.  §  i. 

(1896),  c.  64,  par.  23.  In  some  jurisdictions,  the  proceed- 

lowa.  —  Code  (1897),  §  3200.  ings  relating  to  the  lease  of  an  infant's 

Kansas.  —  Gen.    Stat.   (1897),  c.  108,  real  estate  are  the  same  as  those  pre- 

§  10  et  seq.  scribed  for  executors  and  administra- 

New  Mexico.  —  Comp.  Laws  (1897),  §§  tors    under   the   same    circumstances. 

1445,  1446.  In  such  case,  the   pleader  should  con- 

North  Carolina. — Code  (1883),  §  1591.  suit  the  title   Probate  and   Adminis- 

Ohio.  —  Bates'    Anno.    Stat.    (1897),  tration. 
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Form  No.  999  i .' 

{Commencing  as  in  Form  No.  9915,  and  continuing  down  to  *.) 

Your  petitioner,  Nathan  Hale,  respectfully  shows  that  on  the 
twenty-eighth  day  of  February,  j899,  he  was  duly  appointed  and  quali- 
fied in  this  court  as  guardian  of  Richard  Roe,  a  minor,  under  the  age 
oi  fourteen  years,  who  resides  with  your  petitioner  in  the  city  of 
Birmingham  in  this  county.  Your  petitioner  further  shows  that* 
his  said  ward,  is  the  owner  off  certain  real  estate  in  said  county, 
described  as  follows:  {Here  describe),'^  and  that  your  petitioner  has 
an  opportunity  to  lease  said  lands  to  one  Leonard  A.  Ford  lor  a  term 
of  eight  years  at  an  annual  rent  of  one  thousand  dollars,  and  that  it 
would  be  to  the  interest  of  said  ward  to  lease  said  land.  {Here  set 
out  facts  shoiving  that  such  lease  would  be  to  the  ward's  interest?) 

Wherefore,  your  petitioner  prays  that  some  suitable  person  may 
be  appointed  to  act  as  guardian  ad  litem  for  his  said  ward,  and  to 
represent  and  to  attend  to  his  interests  in  this  proceeding;  that  a 
day  may  be  set  for  hearing  this  petition  and  the  proofs  to  be  sub- 
mitted thereunder,  and  that  such  other  proceedings,  orders  and 
decrees  may  be  had  and  made  as  may  be  necessary  to  effect  such 
lease. 

{Signature  and  verification  as  in  Form  No.  9916.) 

b.  Appointment  of  Guardian  ad  Litem. 
(1)  Order  Appointing. 

Form  No.  9992.' 

Richard  Roe,  a  minor.  ) 

As  to  Lease  of  his  Lands.  V  March  10,  \W9. 

Appointment  of  Guardian  ad  Litem.  ) 

This  day  comes  Nathan  Hale,  the  guardian  of  the  above-named 
minor,  and  files  his  petition  in  writing,  showing  that  he  has  an  oppor- 
tunity to  lease  certain  real  estate  in  this  county  belonging  to  said 
minor,  and  that,  in  his  opinion,  it  would  be  to  the  interest  of  the  said 
ward  to  lease  said  lands,  and  praying  that  some  suitable  person  may 
be  appointed  to  act  as  guardian  ad  litem  for  his  said  ward,  and  to 
represent  and  attend  to  his  interests  in  this  proceeding;  that  a  day 
be  set  for  hearing  said  petition,  and  the  proofs  to  be  submitted  there- 
under, and  for  such  other  orders  and  decrees  as  may  be  necessary. 

It  is  therefore  ordered  that  Herbert  N.  Dawes,  who  is  deemed  by 
the  court  a  fit  and  proper  person,  and  who  is  not  of  kin  to  the  appli- 
cant, nor  in  any  way  interested  in  the  result  of  the  application,  be, 
and  he  hereby  is,  appointed  guardian  ad  litem  to  represent  and  pro- 
tect the  interests  of  said  minor  in  the  matter  of  said  proceeding,  and 
that  he  have  notice  of  said  appointment. 

It  is  further  ordered  by  the  court  that  the  matter  of  said  applica- 
tion be  set  for  a  hearing  on  the  twenty-fifth  day  of  March,  iS99. 

1.  Alabama. — Civ.  Code  (1896),  §  2.  Lease  of  Mineral  Lands.  —  On  a 
22QO.  See  also  list  of  statutes  cited  similar  application  showing  that  it 
supra,  note  2,  p.  50.  would   be  to  the  interest  of  the  ward 
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The  State  of  Alabama,  \ 


(2)  Notice  to  Guardian  ad  Litem. 
Form  No.  9993.' 

Court  of  Probate. 


Jefferson  County.  j 

Richard  Roe,  a  minor,  ) 
As  to  the  Lease  of  his  Lands.  \ 
To  Herbert  N.  Dawes,  Esq. : 

You  are  hereby  notified  that  you  have  been  appointed  guardian  ad 
litem  oi  Richard  Roe,  who  is  a  minor,  interested  in  a  certain  matter 
and  proceeding  entitled  as  above,  and  which  will  come  on  for  hearing 
on  the  twenty-fifth  day  of  March,  iS99. 

Witness  my  hand  at  office  this  tenth  day  of  March,  i899. 

John  Marshall, 
Probate  Judge,  Jefferson  County. 

c.  Order  Authorizing  Lease. 

Form  No.  9994.' 

Richard  Roe,  a  minor.  )   ,,      ,   ^^      q^^ 

A    i    41.    T  ^  1.-    T>    J.    4     \  March  10,  i899. 

As  to  the  Lease  of  his  Property.  \ 

This  being  the  day  set  to  hear  the  application  of  Nathan  Hale, 
which  was  heretofore  filed  by  him  in  writing,  and  under  oath,  praying 
for  leave  to  lease  certain  property  of  said  minor,  and  for  the  appoint- 
ment of  a  guardian  ad  litem  to  represent  and  attend  to  the  interests 
of  said  minor  in  this  proceeding;  and  the  court  having  heretofore 
appointed  John  Fenn  guardian  ad  litem  to  represent  said  ward  herein, 
and  it  being  shown  to  the  court  by  due  proof  that  said  minor  is  the 
owner  of  the  following  described  lands  in  this  county,  to  wit:  (^Here 
describe),  and  that  it  would  be  to  the  interest  of  said  ward  to  lease 
said  lands  in  accordance  with  the  prayer  of  said  petition. 

It  is  ordered  and  decreed  that  leave  be  and  the  same  hereby  is 
granted  to  the  said  Nathan  Hale  to  lease  the  said  property  of  his 
said  ward  to  Leonard  A.  Ford  for  the  term  of  eight  years  at  the 
annual  rental  of  one  thousand  dollars,  the  payment  of  said  annual 
rental  to  be  properly  secured. 

It  is  further  ordered  that  all  writings  and  papers  pertaining  to 
said  application  and  this  decree  be  recorded. 

d.  Guardian's  Report  of  Lease. 
Form  No.  9995.' 

(jCommencing  as  in  Form  No.  9915,  and  continuing  down  to  *.) 

The  report  of  Nathan  Hale  respectfully  shows  that  he  is  the  guardian 

that  mines  or  quarries  should  be  opened  1.  Alabama.  —  Civ.    Code    (1896),    § 

on   lands  of  the   ward,   possessing   or  2290.     See   also   statutes     cited   supra, 

supposed    to    possess   minerals,    ores,  note  2,  p.  50. 

etc.,  or  that  mines  or  quarries  which  2.  Alabama. —  Civ.    Code    (1896),   §§ 

have  been  opened  should  be  worked,  2290,   2292.     See   also   list    of   statutes 

the  court  of  probate  may  authorize  the  cited  supra,  note  2,  p.  50. 

lease  of  such  lands  for  a  term  not  ex-  3,  Alabama. — Civ.    Code   (1896),    §§ 

ceeding    ten    years.     Ala.   Civ.    Code  2291,   2294.     See   also  list  of  statutes 

(1896),  §  2292.  cited  supra,  note  2,  p.  50. 
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of  Richard  Roe ^  a  minor;  that  on  \ht  fifteenth  day  of  March,  iS99,  in 
pursuance  of  an  order  of  this  court,  made  the  twelfth  day  of  March, 
i899*  he  leased  to  Leonard  A.  Ford  for  the  term  of  eight  years,  at  an 
annual  rental  of  one  thousand  dollars,  the  following  described  lands 
of  said  ward,  situate  in  this  county,  to  wit:  (^Here  describe'),  and  that 
the  payment  of  said  annual  rental  is  secured  by  {Here  state  the  security 
taken).     A  copy  of  said  lease  is  filed  herewith. 

Nathan  Hale. 
Sworn  to  and  subscribed  before  me  this  twentieth  day  of  March,, 
iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

e.  Final  Order. 

(1)  Confirming  Report. 
Form  No.  9996.' 

Richard  Roe,  a  minor  I  March  20,  iS99. 

As  to  the  Lease  of  hts  Froperty.  \  ' 

This  day  comes  Nathan  Hale,  the  guardian  of  the  above  named 
minor,  and  files  his  report,  under  oath,  of  the  lease  to  Leonard  A. 
Ford,  for  the  term  of  eight  years,  at  annual  rental  of  one  thousand  dol- 
lars, of  the  following  described  lands  of  said  ward,  situate  in  this 
county,  to  wit:  {Here  describe),  together  with  a  duplicate  of  the  lease. 
And  it  appearing  to  the  court  that  the  said  lease*  is  in  compliance 
with  the  terms  of  the  order  of  the  court,  made  and  entered  the  tenth 
day  of  March,  iS99,  authorizing  said  lease,  and  that  the  payment  of 
the  annual  rent  is  properly  secured. 

It  is  ordered  and  decreed  that  the  said  lease  be  and  hereby  is 
confirmed. 

It  is  further  ordered  that  all  writings  and  papers  pertaining  to  this 
decree  be  recorded. 

(2)  Rejecting  Report. 

Form  No.  9997.' 

{Commencing  as  in  Form  No.  9996,  and  continuing  down  to  *)  is  not 
in  compliance  with  the  terms  of  the  order  of  this  court  made  and 
entered  the  tenth  day  of  March,  i899,  authorizing  said  lease  (or  that 
the  payment  of  the  annual  rent  is  not  properly  securea). 

It  is  ordered  and  decreed  that  the  said  report  be  and  the  same 
hereby  is  rejected. 

4.  Improvements  or  Repairs  on  Real  Estate.^ 

1.  Alabama.  —  Civ.  Code  (1896),  §§  Alabama. — Civ.  Code  (1896),  §2296. 
2291,  2294.  See  also  list  of  statutes  Minnesota. — Stat. (1894),  §§4565,4566. 
cited  j«/ra,  note  2,  p.  50.  Mississippi.  —  Anno.    Code   (1892),  § 

2.  For  statutes  relating  to  improve-  2203. 

ments  or  repairs  on  infant's  real  estate        New  fersey.  —  Gen.    Stat.   (1895),    p. 
see  as  follows,  to  wit:  1618,  §  11  ei seq.\  p.  1620,  §  21. 
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a.  Application  for  Leave  to  Make. 

Form  No.  9998.' 

{Commencing  as  in  Form  No.  9991,  and  continuing  down  to  f )  a  brick 
house  situated  on  M  street  in  the  city  of  Birmingham  in  this  county, 
and  numbered  SO  on  said  street,  that  said  house  is  not  now  in  tenant- 
able  repair  and  condition,  in  that  the  roof  of  the  ell  of  said  house, 
which  ell  is  used  as  a  kitchen,  is  caved  in  in  such  manner  as  to  suffer 
all  rain-.water  to  run  into  the  said  kitchen.  Your  petitioner  further 
shows  that  the  improvements  and  repairs  necessary  to  be  made  on 
said  house  will  cost  at  least  one  hundred  and  seventy-five  dollars,  but 
such  improvements  and  repairs  cannot  be  made  without  an  expendi- 
ture from  the  principal  of  the  funds  of  said  ward. 

Wherefore  your  petitioner  prays  that  an  order  be  made  by  this 
court  authorizing  such  expenditure. 

Nathan  Hale. 

b.  Order  Authorizing. 

Form  No.  9999.* 

Richard  Roe,  a  minor.         i   ,^      ,  ^^      oon 
y,    u    r>  J.   ■  L-    D    ^    ^     y  March  10,  i899. 

As  to  Repairs  on  his  Property.  J  * 

This  day  comes  Nathan  Hale,  the  guardian  of  the  above  named 
minor,  and  files  his  petition  in  writing,  praying  for  an  order  authorizing 
him  to  make  an  expenditure  from  the  principal  of  the  funds  of  his 
ward  for  the  purpose  of  making  improvements  and  repairs  upon  a 
house  owned  by  said  ward  and  situated  on  M  street,  in  the  city  of 
Birmingham,  in  this  county,  and  numbered  thirty  on  said  street;  and 
it  being  shown  to  the  court  by  due  proof  that  said  improvements 
and  repairs  are  necessary  in  order  to  keep  said  house  in  tenantable 
repair  and  condition. 

It  is  ordered  and  decreed  that  leave  be  and  the  same  hereby  is 
granted  to  the  said  Nathan  Hale  to  make  the  repairs  mentioned 
in  his  said  petition  at  an  expenditure  of  one  hundred  and  seventy-five 
dollars  from  the  principal  of  the  funds  of  said  ward. 

5.  Keeping  Estate  Together  and  Cultivating  Farm.^ 
a.  Application  for  Leave. 

Form  No.  loooo.^ 

{Commencing  as  in  Form  No.  9991,  and  continuing  down  to  *)  the 
estate  of  his  said  ward  consists  of  a  plantation  situated  in  this 
county,  and  of  stock,  farming  implements  and  provisions.  Your 
petitioner  further  shows  that  it  would  be  to  the  interest  of  his  said 

1.  Alabama.  —  Civ.  Code  (1896),  §  Alabama.  —  Civ.  Code  (1896),  §§ 
2296.      See   also   statutes   cited   supra,     2297-2300. 

note  2,  p.  53.  District  of  Columbia.  —  Comp.    Stat. 

2.  For  statntes    relating  to    keeping     (1894),  c.  27,  §  11. 

together  the   estate  of  an  infant    and         Texas.  —  Rev.     Stat.      (1895),     art. 
cultivating  farm  property  see  as  fol-    2633. 

lows,  to  wit:  3.  Alabama.  —  Civ.    Code   (1896),   § 
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ward  to  have  said  estate  kept  together  and  the  said  plantation  culti- 
vated for  a  period  of  five  years,  that  (^Here  set  out  the  facts  showing  that 
it  would  be  to  the  interest  of  said  ward). 

Wherefore,  your  petitioner  prays  that  an  order  may  be  made  by 
this  court,  authorizing  him  to  keep  said  estate  together  and  to  culti- 
vate said  plantation  for  a  period  oifive  years. 

(^Signature  and  verification  as  in  Form  No.  9915.) 

b.  Order  Granting  Leave. 
Form  No.  i  o  o  o  i  .* 

Richard  Roe,  a  minor.  ^   at      h  10     RQQ 

As  to  Cultivating  his  Plantation.  \  ' 

This  day  comes  Nathan  Hale,  the  guardian  of  the  above  named 
minor,  and  files  his  verified  petition  in  writing,  showing  that  the 
estate  of  his  said  ward  consists  of  a  plantation  situated  in  this 
county,  and  of  stock,  farming  implements  and  provisions,  and  that 
it  would  be  to  the  interest  of  the  said  ward  to  have  said  estate  kept 
together  and  the  said  plantation  cultivated  for  a  period  oi  five  years; 
and  the  foregoing  facts  being  shown  to  the  satisfaction  of  the  court; 

It  is  ordered  and  decreed  that  said  Nathan  Hale  be  and  he  hereby 
is  authorized  to  keep  the  said  estate  of  the  said  ward  together  and 
to  cultivate  the  said  plantation  for  the  period  oifive  years. 

6.  Compromise  or  Sale  of  Debts  Due  Ward.^ 

a.  Application  for  Leave  to  Compromise  or  Sell. 

Form  No.  10002.^ 

{Commencing  as  in  Form  No.  9991,  and  continuing  down  to  *)  on  the 
tenth  day  of  February,  iS98,  he  had  in  his  hands  five  hundred  dollars 
surplus  money  of  his  said  ward;  that  on  said  day  he  loaned  said  sum 
to  one  Charles  Mainjoy  on  good  personal  security,  to  wit,  Herbert  N. 

2297.     See   also   §   2300    and    statutes  Rhode  Island.  —  Gen.  Laws  (i8g6),  c. 

cited  supra,  note  2,  p.  54.  196,  §  30. 

X.Alabama. — Civ.    Code    (1896),     §  Utah. — Rev.  Stat.  (iSgS),  §  4009. 

2297.     See    also   §   2300    and   statutes  Vermont.  —  Stat.  (1894),  §  2776. 

cited  supra,  note  2,  p.  54.  Washington.  —  Ballinger's     Anno. 

2.  For  statutes  relating   to  the  com-  Codes  &  Stat.  (1897),  §  6405. 

promise  or  sale  of  debts  due  a  ward  see  Wisconsin.  —  Stat.  (1898),  §  3982. 

as  follows,  to  wit:  3.  Alabama.  —  Civ.     Code   (1896),    § 

Alabama. —  Civ.  Code  (1896),  §§  2301-  2302.     See   also   statutes    cited    supra, 

2312.  note  2. 

Indiana. —  Horner's    Stat.    (1896),  §  Sale  of  Debts  or  Glioses  in  Action.  —  The 

2521.  court  of  probate  may  also  authorize  the 

Kentucky.  —  Stat.  (1894),  §  2030.  guardian  to  make  sale  of  debts  or  other 

Maine.  —  Rev.  Stat.  (1883),  c.  67,  §  14.  choses  in  action  of  the  ward,  which  are 

Mississippi.  —  Anno.    Code   (1892),   §  of  doubtful  claim  or  recovery,  and  have 

2204.  not  become  so  by  reason  of  the  negli- 

North  Dakota.  —  Rev.  Codes  (1895),  §  gence  of  the   sheriff.     Ala.   Civ.   Code 

6554.  (1896),    §§    2308-2312.      The    forms    in 

Ohio,  — •  Bates*    Anno.    Stat.    (1897),  such  proceeding  may  be  readily  adapted 

§  6269.  from  Forms  Nos.  10002  to  10007. 
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Dawes;  that  afterward,  to  wit,  on  the  tenth  day  of  March,  iS99,  the 
said  Herbert  N.  Dawes  was,  by  the  District  Court  of  the  United  States 
for  the  southern  district  of  Alabama,  at  a  session  thereof  held  at  Mobile 
in  said  district  on  the  day  and  date  last  aforesaid,  regularly  declared 
and  decreed  a  bankrupt  according  to  the  true  intent  and  meaning  of 
the  act  of  congress  entitled  "  An  act  to  establish  a  uniform  system  of 
bankruptcy  throughout  the  United  States,"  approved  July  i,  1898; 
that  {Here  state  the  facts  relied  on  as  showing  that  compromise  would  be 
to  advantage  of  ward^ ;  and  that  said  Charles  Mainjoy  has  offered  to 
compromise  said  claim  iox  four  hundred  dollars . 

Wherefore  your  petitioner  prays  that  some  suitable  person  be 
appointed  to  act  as  guardian  ad  litem  for  his  said  ward,  and  to  represent 
and  to  attend  to  his  interests  in  this  proceeding;  that  a  day  may  be 
set  for  hearing  this  petition  and  the  proofs  to  be  submitted  there- 
under; and  that  such  other  proceedings,  orders  and  decrees  may  be 
added  and  made  as  may  be  necessary  to  effect  such  compromise. 

{Signature  and  verification  as  in  Form  No.  9915. ) 

b.  Appointment  of  Guardian  ad  Litem 
Form  No.  10003.' 

Richard  Roe,  a  minor.  )    .^      1.  m     onn 

J,    .    r-     J.        •       X  r,  J.4   J      i-      \  March  10,  \W9. 
As  to  Compromise  of  Debts  due  htm.  \  * 

This  day  comes  Nathan  Hale,  the  guardian  of  the  above  named 
minor,  and  files  his  petition  in  writing,  praying  leave  to  compromise 
a  debt  due  his  said  ward  from  one  Charles  Mainjoy,  that  some  suit- 
able person  may  be  appointed  to  act  as  guardian  ad  litem  for  his  said 
ward  {concluding  as  in  Form  No.  9992). 

c.  Order  Granting  Leave. 

Form  No.  i  0004.' 

{Caption  as  in  Form  No.  10003.) 

This  being  the  day  appointed  by  an  order  of  the  judge  of  this 
court,  made  and  entered  on  the  tenth  day  oi  March,  iS99,  for  hearing 
the  application  oi  Nathan  Hale,  the  guardian  of  the  above  named 
minor,  asking  for  leave  to  compromise  a  debt  due  from  one  Charles 
Mainjoy  to  said  minor,  now  comes  the  saxd  Nathan  Hale,  by  Jeremiah 
Mason,  his  attorney,  and  moves  the  court  to  proceed  with  such  hear- 
ing; and  Herbert  N.  Dawes,  who  was  heretofore  appointed  to  act  as 
guardian  ad  litem  for  and  to  represent  and  protect  the  interests  of 
the  sdUd  Richard  Roe,  now  appearing  in  open  court,  consenting  in 
writing  to  act,  and  contesting  said  application,  the  court  proceeds  to 
examine  proofs  relating  thereto.  Whereupon,  it  is  shown  and  appears 
that  on  the  tenth  day  of  February,  iB98,  the  said  Nathan  Hale  had  in 
his  hands  five  hundred  dollars  surplus  money  of  his  said  ward,  and  on 

1.  y4/a*awa.— Civ.  Code(i896),§  2302.  2.  Alabama.  —  QAv.  Code  (1896),  § 
See  also  statutes  cited  supra,  note  2,  p.  55.     2303.    See  also  statutes  cited  supra,  note 

Notice   to  guardian  should  be  as  in     2,  p.  55. 
Form  No.  9993,  supra. 
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said  date  loaned  said  sum  to  one  Charles  Mainjoy  on  good  personal 
security,  to  wit,  Oscar L.  Stevens;  and  that  afterward,  to  wit,  on  the 
tenth  day  of  March^  iS99,  the  said  Oscar  L.  Stevens  was,  by  the  District 
Court  of  the  United  States  for  the  southern  district  of  Alabama,  at  a 
session  thereof  held  at  Mobile  in  said  district,  on  the  day  and  date 
last  aforesaid,  regularly  declared  and  decreed  a  bankrupt  according 
to  the  true  intent  and  meaning  of  an  act  of  congress  entitled  "  An 
act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,"  approved  July  i,  1898.  That  said  claim  is  now  of 
doubtful  collection,  and  has  not  become  so  by  reason  of  the  negli- 
gence of  the  guardian ;  that  said  Charles  Mainjoy  has  offered  to  com- 
promise said  claim  for  four  hundred  dollars,  and  that  a  compromise 
on  these  terms  would  be  of  advantage  to  the  said  ward. 

It  is  therefore  ordered  and  decreed  that  the  said  Nathan  Hale  be 
and  he  hereby  is  authorized  to  compromise  said  claim  on  the  terms 
proposed. 

It  is  further  ordered  and  decreed  that  upon  making  such  compro- 
mise he  make  report  thereof  to  this  court. 

d.  Guardian's  Report. 
Form  No,  10005.' 

{Commencing  as  in  Form  No.  9995,  and  continuing  down  /<?*)  he 
received  from  one  Charles  Mainjoy  the  sum  oi  four  hundred  ^oWars  in 
full  satisfaction  and  discharge  of  the  amount  due  from  said  Charles 
Mainjoy  to  his  said  ward,  by  virtue  of  a  loan  made  to  said  Mainjoy  on 
the  tenth  day  of  February,  iS98. 

{Signature  and  jurat  as  in  Form  No.  9995. ) 

e.  Final  Order. 

(1)  Confirming  Report. 

Form  No.  10006.' 

Richard  Roe,  a  minor.  )    ,^       ,  /»/i      onn 

A    ^   n     J.  \e  T^  J.*  J      L-      \  March  20,  i899. 

As  to  Lompromise  of  Debt  due  htm.  \  ' 

This  day  comes  Nathan  Hale,  the  guardian  of  the  above  named 
minor,  and  files  his  report,  under  oath,  of  the  receipt  from  one 
Charles  Mainjoy  of  the  sum  oi  four  hundred  doWaxs  in  full  satisfaction 
and  discharge  ot  the  debt  due  from  said  Mainjoy  to  his  said  ward,  by 
virtue  of  the  loan  made  to  said  Mainjoy  on  the  tenth  day  of  February, 
1W8;  and  it  appearing  to  the  court  that  the  said  compromise*  is  in 
compliance  with  the  terms  of  the  order  of  the  court,  made  and 
entered  the  tenth  day  of  March,  iS99,  authorizing  said  compromise; 

It  is  ordered  and  decreed  that  the  said  report  be  and  the  same 
hereby  is  confirmed. 

(2)  Rejecting  Report. 
Form  No.  10007.' 

{Commencing  as  in  Form  No.  10006,  and  continuing  down  to  *)  is  not  in 

1.  Alabama. — Civ.  Code  (1896),  §  2303.     See  also  statutes  cited  supra,  note  2,  p.  55. 
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compliance   with  the  terms  of  the  order  of  this  court,   made  and 
entered  the  tenth  day  of  March,  i899,  authorizing  said  compromise. 
It  is  ordered  and  decreed  that  the  said  report  be  and  the  same 
hereby  is  rejected  and  set  aside. 

7.  Mortg^age  of  Real  Estate.^ 
a.  Application  for  Leave  to  Mortgage. 
Form  No.  10008.* 
^  P  '  >-  ss.    In  the  County  Court  of  Greene  County. 

Jn  the  matter  of  the  application  of ) 

Nathan  Hale,  V  Petition  to  Mortgage  Real  Estate. 

guardian  of  Richard  Roe,  a  minor.  ) 
To  the  Hon.  fohn  Marshall,  Judge  of  said  Court: 

Your  petitioner,  Nathan  Hale,  of  the  city  of  Carrollton,  in  the 
county  of  Greene  and  state  of  Illinois,  respectfully  shows  that  he  is 
the  legal  guardian  of  the  person  and  estate  of  Richard  Roe,  minor, 
who  is  a  resident  of  said  city,  county  and  state,  and  that  the  said 
minor  will  arrive  at  majority  on  the_/?rj/  day  of  March,  a.  d.  \909. 

Your  petitioner  further  shows  that  said  minor  is  possessed  in  fee 
of  the  following  described  real  estate,  situate  in  the  county  of  Greene, 
state  of  Illinois,  to  wit:  (^Here  describe'),^  and  that  the  condition  of 
said  real  estate  is  as  follows,  to  wit:  (^Here  describe  condition  of  estate^.^ 

Your  petitioner  further  shows  that  the  said  minor  has  no  personal 
estate  that  has  come  to  the  knowledge  or  possession  of  your  peti- 
tioner as  guardian,  nor  any  income,  rents  or  profits  which  may  be 
used  for  his  education  and  support,  or  to  pay  debts,  and  that 
(Here  state  fully  the  reasons  and  grounds  of  the  application^.^ 

Your  petitioner  further  shows  that  said  real  estate  is  of  the  value 
of  about  three  thousand  dollars,  and  that  if  leave  should  be  granted 

1.  For  stattLtes   relating  to  the  mort-  those   prescribed     for     executors    and 

gaging   of    an    infant's    estate   see   as  administrators  under  the  same  circum- 

follows,  to  wit:  stances.     In    such    case,    the   pleader 

Illinois.  —  Starr    &   C.   Anno.    Stat,  should  consult  the  title  Probate  and 

(1896),  c.  64,  pars.  24-27.  Administration. 

Aawjflj. —Gen.  Stat.  (1897),  c.  108,  §§  2.  ///inois.  —  Starr  &  C.  Anno.  Stat. 

14  et  seq.,  26  et  seq.  (1896),  c.  64,  par.  25.     See  also  statutes 

Massachusetts.  —  Pub.  Stat.  (1882),  c.  cited  supra,  note  i. 

140.  3.  Description  of  Estate,  —  The  petition 

Minnesota. — Stat.  (1894),  §§4563,  4617  must  describe  the   premises  sought  to 

et  seq.  be  mortgaged.     Starr  &  C.  Anno.  Stat. 

New  Jersey.  —  Gen.    Stat.    (1895),    p.  111.  (1896),  c.  64,  par.  25. 

1619,  §  18.  4.  Condition  of  Estate.  —  The  petition 

Ohio.  — Bates'  Anno.  Stat.  (1897),  §§  must  set  out  the  condition  of  the  estate. 

630ia-630i^.  Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  64, 

Wisconsin.  —  Stat.  (1898),  §  3503  etseq.  par.  25. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2259  *.  Grounds  of  Application.  —  The  peti- 

et  seq.  tion  must  set  out  the  facts  and  circum- 

In  some   jurisdictions,  the    proceed-  stances    upon    which    it    is   founded, 

ings  relating  to  the  mortgaging  of  an  Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  64, 

infant's     property    are    the    same    as  par.  25. 
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him  he  believes  he  will  be  able  to  borrow  the  sum  of  two  thousand  five 
hundred  dollars,  at  the  rate  of  six  per  cent,  per  annum,  for  five  years, 
upon  the  security  offered  by  the  said  real  estate,  and  that  it  would  be 
for  the  best  interest  of  said  minor  that  such  loan  and  mortgage 
should  be  made,  that  with  the  funds  thus  derived  he  will  be  able  to 
{Here  state  what  can  be  done  with  proceeds'). 

In  consideration  whereof,  your  petitioner  prays  this  honorable 
court  to  grant  him,  as  such  guardian,  leave  to  mortgage  the  said 
real  estate  for  the  sum  of  tivo  thousand  five  hundred  dollars,  or  such 
other  sum  as  to  the  court  shall  seem  meet,  at  a  rate  of  interest  not 
to  exceed  six  per  cent,  per  annum,  the  said  mortgage  to  be  for  a  term 
of  years  not  exceeding  the  minority  of  said  minor,^  according  to  the 
statute  in  such  case  made  and  provided;  and  to  that  end  empower  him, 
as  such  guardian,  to  make,  execute  and  deliver  all  proper  and  suitable 
deeds  of  mortgage  notes  or  other  evidences  of  debt  and  security. 

And  your  petitioner  will  ever  pray,  etc. 

Nathan  Hale,  Guardian. 

{Verification.') 

Form  No.  10009.. 

(Precedent  in  Hogeboom  v.  Robertson,  41  Neb.  803.)' 

\{Title  of  court  and  cause  as  in  Form  No.  10035.)^"^ 
Now  covcies  Richard  Hogeboom,  guardian  of  the  above  named  per- 
sons, and  represents  unto  said  court  that  said  Richard  H  Robertson  is 
a  minor  under  the  age  of  twenty-one  years;  that  said  Elizabeth  Robert- 
son is  also  a  minor  under  the  age  of  eighteen  and  unmarried;  thdit  John 
Robertson  is  a  minor  under  the  age  of  twenty-one  years,  and  that  said 
Bertha  Robertson  is  also  a  minor  under  the  age  of  eighteen  and  unmar- 
ried; that  the  father  and  mother  of  said  minor  persons  are  dead; 
that  on  or  about  the  16th  day  of  September,  a.  d.  i87P,  your  petitioner 
was  duly  appointed  guardian  of  the  persons  and  property  of  said 
minors,  and  is  still  such  guardian;  that  the  only  estate,  real  or  per- 
sonal, belonging  to  said  minors  consists  of  forty  acres  of  land,  or 
thereabouts,  situated  in  Douglas  county,  and  state  of  Nebraska, 
described  as  follows,  to  wit:  The  northeast  quarter  of  the  northeast 
quarter  of  section  5,  in  township  iJ  north,  of  range  13  east  of  the 
6th  principal  meridian;  that  there  are  no  improvements  or  buildings 
on  said  land,  but  nearly  the  entire  land  is  under  cultivation  and 
yields  an  annual  income  of  about  %100;  that  said  minors  have  no 
other  means  of  support,  except  as  furnished  by  your  petitioner,  who 
is  the  grandfather  of  said  minors;  that  there  is  a  large  sum  against 
said  land  for  taxes  assessed  thereon  for  several  years,  for  which  said 
land  has  been  sold  by  the  county  treasurer  of  said  Douglas  county 
and  which  is  subject  to  redemption;  that  the  annual  taxes  of  levy 
against  said  land  is  about  the  sum  of  %50;  that  the  value  of  said  land 
is  about  the  sum  of  %1600',  that  said  minors  have  no  other  means 

1.   Hatority  of    Indebtedness.  —  The  2.  Nebraska.  —  Comp.  Stat.  (1897),  §§ 

time  of  the  maturity  of  the  indebtedness  2557,    2562.     See    also    statutes    cited 

secured  by  such  mortgage  shall  not  be  supra,  note  i,  p.  58. 

extended  beyond  the  time  of  the   mi-  3.  The  matter  to  be  supplied  within 

nority  of  the  ward.     Starr  &  C.  Anno.  [  ]  will  not  be  found  in  the  reported 

Stat.  111.  (1896),  c.  64,  par.  24.  case. 
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with  which  to  redeem  said  land  from  sale  for  said  delinquent  taxes, 
nor  pay  such  annual  taxes;  that  the  whole  amount  required  to  satisfy 
said  delinquent  and  other  taxes  is  about  the  sum  of  %B50. 

Your  petitioner  therefore  asks  the  court  to  grant  your  petitioner  a 
license  to  sell  such  land,  or  such  portion  thereof  as  may  be  sold 
separately  without  injury,  to  pay  said  delinquent  and  other  taxes, 
and  for  the  support  and  education  of  said  children,  or  that  said  court 
make  an  order  authorizing  your  petitioner  to  raise  said  money  by  a 
mortgage  on  said  land,  as  shall  to  said  court  appear  for  the  best 
interest  of  all  persons  interested  in  said  land. 

Richard  Hogeboom. 

I,  Richard  Hogeboom^  depose  and  say  I  am  the  guardian  named  in 
the  foregoing  petition  and  know  all  the  facts  set  forth  therein  per- 
sonally, and  that  the  same  are  true. 

Richard  Hogeboom. 

Signed  in  my  presence  and  sworn  to  before  me  this  30th  day  of 
June,  A.  D.  \^83. 

Wm.  H.  IJams,  Clerk. 

b.  Order  Granting  Leave. 

Form  No.  i  ooio.* 

State  of  Illinois,  )  In  the  County  Court  of  Greene  county. 

Greene  County,    j      '     Of  the  March  Term,  a.  d.  i2>99. 
In  the  matter  of  the  application  of  ) 

Nathan  Hale,  V  To  Mortgage  Real  Estate. — Order. 

guardian  of  Richard  Roe,  a  minor.  ) 

And  now,  on  this  sixth  day  of  March,  a.  d.  \W9,  comes  the  peti- 
tioner by  Jeremiah  Mason,  his  solicitor,  and  moves  the  court  for  an 
order  granting  him,  as  such  guardian,  leave  to  borrow  the  sum  of 
twenty-five  hundred  dollars,  for  the  purpose  of  {Ilere  state  purpose  for 
which  money  is  borrowed')  and  mortgage  the  real  estate  of  said  minor 
to  secure  the  payment  of  said  loan;  and  the  court  having  considered 
the  petition  of  said  guardian  heretofore  filed  in  that  behalf,  and 
having  heard  the  proofs  in  support  of  said  petition,  finds  that  the 
allegations  of  said  petition  are  true;  that  (Jlere  state  findings)  and 
that  it  would  be  for  the  best  interest  of  said  minor  to  grant  the 
prayer  of  said  petition: 

It  is  therefore  ordered  that  the  said  Nathan  Hale,  as  guardian  of 
Richard  Roe,  minor,  have  leave  to  borrow  the  sum  of  twenty-five  hun- 
dred dollars,  for  a  term  not  to  exceed  five  years  from  the  date  of 
this  order,  at  a  rate  of  interest  not  to  exceed  six  per  cent,  per  annum, 
and  that  he  as  such  guardian  have  leave  to  mortgage  the  following 
described  real  estate  of  said  minor  (Jlere  describe)  as  security  for 
said  loan.  Said  mortgage  not  to  extend  beyond  the  term  of  five 
years  from  this  date,  and  subject  to  the  approval  of  this  court;  and 
it  is  further  ordered  that  the  said  guardian  make  due  return  to  this 
court  of  his  acts  and  doings  in  the  premises. 

John  Marshall,  Judge. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat.  (1896),  c.  64,  par.  25.  See  also  statutes 
cited  supra,  note  i,  p.  58. 
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8.  Sale  of  Infant's  Property.^ 

a.  Application  for  Leave  to  Sell.' 

(1)  By  Resident  Guardian. 


1.  For  statutes  relating  to  the  sale  of 
infant's  property  see  as  follows,  to 
wit: 

Alabama.  —  Civ.  Code  (1896),  §§ 
2319-2337. 

Arizona.  —  Rev.  Stat.  (1887),  §§  1341, 

1343,  1350-1365- 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§  3606-3615,  3622. 

California.  —  Code  Civ.  Proc.  (1897), 
§§  1768,  1770,  1777-1792. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  2083,  2084,  2102,  2103. 

Connecticut.  — Q&n.  Stat.  (1888),  §§ 
463,  464;  Laws  (1893),  c.  139. 

Delaware.  —  Rev.  Stat.  (1893),  p.  607, 
c.  78,  §  2. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  27,  §§  15,  40-51. 

Florida.  —  Rev.  Stat.  (1892),  §§  2091, 
2100. 

Georgia.— 2  Code  (1895),  §§  2545-2547. 

Idaho.  — Rev.  Stat.  (1887),  §§  5788, 
5790.  5797-5812. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  64,  pars.  28-34,  47-49. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
2528-2539. 

Iowa. —  Code  (^1897),  §§  3206-321 1. 

Kansas.  —  Gen.  Stat.  (1897),  c.  108, 
§§  ID  et  seq.,  26  et  seq. 

Maine.  —  Rev.  Stat.  (1883),  c.  67,  §§ 
12,  14,  19. 

Maryland.— "^Mh.  Gen.  Laws  (1888), 
art.  93,  §  167  et  seq. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
139.  §§  29,  30,  32,  38;  c.  140. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  6062  et  seq. ;  6322,  6324. 

Minnesota.  —  Stat.  (1894),  §§  4554, 
4556,  4563,  4567  etseq.,  4575  etseq. 

Mississippi. — Anno.  Stat.  {1892),  §§ 
2197,  2201,  2202,  2205. 

Missouri. —  Rev.  Stat.  (1889),  §§  5306- 
5315- 

Montana.  — Code  Civ.  Proc.  (1895),  §§ 
2980,  2982,  3000-3015. 

Nebraska. — Comp.  Stat.  (1897),  §§ 
2557-2581,  3233,  3235,  3238. 

Nevada.  —  Gen.  Stat.  (1885),  §§  565, 
568-582,  584,  598. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c-  177.  §§  7-20;  c.  178,  §§  8,  II. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
1616,  §§  3-5;  p.  1619,  §§  19,  20;  p. 
1620,  S  22. 


New  Mexico.  —  Comp.   Laws  (1897), 

§  1449- 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  1574,  §  156  et  seq. 

North  Carolina.— CoAe.  (1883),  §§  1589, 
1590,  1596,  1602-1605. 

North  Dakota.  —  Rev.  Codes  (1895), 
§i  6553.  6555.  6561-6574. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
6280-6290. 

Oklahoma.  —  Stat.  (1893),  §§  1521, 
1523,  1530-1545. 

Oregon. — Hill's  Anno.  Laws  (1892), 
§§  2896,  2897,  2899,  3113-3134. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  597,  §  140  et  seq. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
196,  §§  23,  24,  35. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §  51. 

South  Dakota. — Dak.  Comp.  Laws 
(1887),  g§  6000,  6002,  6009-6024. 

Tennessee. — Code  (1896),  §§  4277, 
4284-4288. 

Texas. — Rev.  Stat.  (1895),  art.  2651 
et  seq. 

Utah.  — Rev.  Stat.  (1898),  §§  4007, 
401 5-401 7. 

Vermont.  —  Stat.  (1894),  §^  2735,  2775, 
2780,  2782,  2784  et  seq.,  2793  et  seq. 

Virginia.  —  Code  (1897),  §§  2605, 
2609,  2616-2626. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  6411-6416. 

West  Virginia. — Code  (1891),  c.  83. 

Wisconsin. — Stat.  (1898),  §§  3498  et 
seq.,  3983,  3996-4012. 

Wyoming.  —  Rev.  Stat.  (1887),  §§ 
2259-2266. 

In  some  jurisdictions,  the  proceed- 
ings relating  to  sales  of  infant's  prop- 
erty are  the  same  as  those  prescribed 
for  executors  and  administrators  under 
the  same  circumstances.  In  such  case, 
the  pleader  should  consult  the  title 
Probate  and  Administration. 

2.  Precedents. —  For  other  forms  of 
petitions  for  leave  to  sell  infant's  real 
estate  see  the  following  cases,  to  wit: 
Bennet  v.  East,  7  Ind.  174;  Worthing- 
ton  V.  Durkin,  41  Ind.  515;  Maxwell  v, 
Campbell,  45  Ind.  360;  Bryan  v.  Man- 
ning, 6  Jones  L.  (51  N.  Car.)  334; 
Webb  V.  Graniteville  Mfg.  Co.,  11  S. 
Car.  396;  Brown's  Case,  8  Humph. 
(Tenn.)  200. 
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(a)  In  General. 

aa.  For  Maintenance  and  Education  of  Infant. 

Form  No.  looi  i.> 

(^Commencing  as  in  Form  No.  9991,  and  continuing  down  to  *)  the 
income  of  his  said  ward's  estate  is  insufficient  for  his  maintenance 
and  education,  and  your  petitioner  prays  reference  to  the  inventory 
of  said  estate,  which  has  heretofore  been  filed  in  this  court.  Your 
petitioner  further  shows  that  he  has  made  a  careful  estimate  of  the 
cost  of  maintaining  his  said  ward,  and  that  in  his  opinion  it  will 
amount  to  about  the  sum  oi  five  Aundred  do\\a.rs  a  year;  and  that  his 
education  in  a  manner  suitable  to  his  prospects  and  condition  in  life 
will  amount  to  five  hundred  dollars  per  year  additional.  Your  peti- 
tioner further  shows  that  the  entire  income  derivable  from  his  said 
ward's  estate  will  not  exceed  six  hundred  dollars ;  and  that  for  the 
interest  of  said  ward  *  it  would  be  best  to  sell  the  following  property, 
to  wit,  (Here  describe  the  property  to  be  sold'),^  and  that  in  the  opinion 
of  your  petitioner  the  said  property,  if  sold,  would  yield  a  sufficient 
amount  to  make  up  the  deficit  in  the  income  of  his  said  ward. 

Wherefore,  your  petitioner  prays  that  some  suitable  person  may  be 
appointed  to  act  as  guardian  ad  litem  for  his  said  ward,  and  to  repre- 
sent and  attend  to  his  interests  in  this  proceeding;  that  a  day  be  set 
for  hearing  this  petition  and  the  proofs  to  be  submitted  thereunder; 
that  an  order  be  made,  granting  your  petitioner  leave  to  sell  said 
property,  and  that  such  other  proceedings,  orders  and  decrees  may 
be  had  and  made  as  may  be  necessary  to  effect  such  sale. 

(Signature  and  verification  as  in  Form  No.  9916.^ 

Form  No.  i  o  o  i  2  .* 

In  the  Probate  Court  of  Shoshone  county,  state  of  Idaho. 

In  the  matter  of  the  )  Petition    of    Guardian    for 

Estate  and  Guardianship  of  Richard  Roe,  \      Order   of    Sale   of    Real 

a  minor.  )      Estate. 

To  the  '^oxi.\ht.  Probate  Court  oi  Shoshone  County,  State  of  Idaho-. 

The  petition  oi  Nathan  Hale,  the  guardian  of  the  person  and  estate 
oi  Richard  Roe,  di  minor,  respectfully  shows: 

That  on  the  sixth  day  of  February,  iS99,  letters  of  guardianship 
were  issued  to  your  petitioner  by  this  court;  that  your  petitioner 
thereupon  duly  entered  upon  the  discharge  of  his  duties  as  such 

1.  Alabama.  —  Civ.  Code  (1896),  §§  See  also  similar  statutory  provisions 
2319,'    2320.      See   also   statutes    cited     in  the  following  states,  to  wit: 

supra,  note  I,  p.  6i.  Arizona.  —  Rev.  Stat.  (1887),  §§  1350, 

2.  Description  of  Lands.  —  If  the  peti-     1354- 

tion    for  the   sale  of   lands   avers   the  California.  —  Code  Civ.   Proc.  (1897), 

ownership  of   the   lands  to  be   in    the  §§  1777,  1781. 

infant,  and  says   that  they  are  located  Montana. — Code    Civ.    Proc.   (1895), 

in   the  county,  this  is  sufficient  to  sus-  §§  3000,  3004. 

tain  the  jurisdiction  of  the  court  with-  Nevada. — Gen.  Stat.  (1885),   ^g  568, 

out  a  designation  of  the  township  and  572. 

range   or   other  description.      Doe   v.  North  Dakota.  —  Rev.   Codes  (1895), 

Jackson,  51  Ala.  514.  §§  6561,  6565. 

3.  Idaho.  — Rev.  Stat.  (1887),  §§5797.  Oregon.  — WiWs  Anno.  Laws  (1892), 
5801.  §§  3"3.  3"8. 

62  Volume  9. 


10012.  GUARDIAN  AND  WARD.  10013. 

guardian  and  that  such  letters  have  not  been  revoked;  that  within 
three  months  after  his  appointment,  to  wit,  on  the  sixth  day  of  March, 
iS99,  your  petitioner  duly  returned  to  this  court  a  true  inventory, 
and  an  appraisement  of  all  the  estate,  real  and  personal,  of  his  said 
ward  that  has  come  to  his  possession  or  knowledge;  that  the  schedule 
marked  '^A  "  hereto  annexed  and  made  a  part  of  this  petition,  con- 
tains a  description  of  the  real  estate  and  sets  forth  the  condition  of 
the  estate^  of  said  ward;  that  the  facts  and  circumstances  upon 
which  this  petition  is  founded  and  which  render  a  sale  of  the  whole 
(or  apart)  of  the  said  real  estate  necessary  and  beneficial  (^or  either') 
are  fully  set  forth  in  the  schedule  marked  "  B  "  hereunto  annexed  and 
made  a  part  of  this  petition. 

Wherefore,  your  petitioner  prays  that  this  honorable  court  make 
an  order  directing  the  next  of  kin  of  said  ward,  and  all  persons  inter- 
ested in  the  said  estate,  to  appear  before  this  court  to  show  cause 
why  an  order  should  not  be  granted  for  the  sale  of  such  estate,  and 
that  upon  such  hearing  this  honorable  court  may  order  said  real  estate 
to  be  sold  *  for  the  maintenance  and  education  of  the  said  ward  or  that 
such  other  or  further  order  may  be  made  as  is  meet  in  the  premises. 

And  your  petitioner  will  ever  pray,  etc. 

Nathan  Hale, 
Guardian  of  Richard  Roe,  a  minor. 

Dated  the/r^/ day  of  J/ajj',  i8PP. 
State  of  Idaho,  ) 

r  SS 

County  of  Shoshone.  \ 

Nathan  Hale,  the  petitioner  above  named,  being  duly  sworn,  says 
that  he  has  read  the  foregoing  petition  and  knows  the  contents 
thereof,  and  the  same  is  true  of  his  own  knowledge,  except  as  to  the 
matters  which  are  therein  stated  on  his  information  or  belief,  and  as 
to  those  matters  that  he  believes  it  to  be  true. 

Nathan  Hale. 
Subscribed  and  sworn  to  before  me  iki\^  first  day  oi  May,  iS99. 
Norton  Porter,  Notary  Public,  Shoshone  Co. 

Form  No.  i  o  o  1 3 .' 

State  of  Illinois,     )  County  Court  of  Greene  county. 

Greene  County.      J      '     To  the  February  Term,  a.  d.  \W9. 

South  Dakota.  —  Dak.   Comp.    Laws.        Sufficient  Grounds  for  Sale.  —  In  Scarf 

(1887),  §§  6009,  6013.  V.  Aldrich,  97  Cal.  360,  the  grounds  on 

Utah.  —  Rev.  Stat.  (1898),  §  4015.  which   the   sale   was   authorized   were 

Washington.  —  Ballinger's     Anno,  that   the   premises  were  unproductive 

Codes  &  Stat.  (1897),  §§  641 1,  6412.  by  reason  of  being  in  bad  repair,  that 

1.  Condition  of  Estate.  —  In  Smith  v.  it  was  the  only  property  of  any  char- 

Biscailuz,  83  Cal.  344,  it  was  held  that  acter  owned  by  the   minor;  that  there 

when  the  sale  is  asked  upon  the  ground  was  no  fund  out  of  which  the  property 

of  necessity  the  petition  must  state  the  could  be  put  in  repair  or  the  taxes  paid; 

condition  of  the  ward's  whole   estate,  that  the  minor  was  but  seven  years  old 

real  and  personal,  but  if  a  sale  is  asked  and  the  sale  was  necessary  to  provide 

on  the  ground  of  expediency  for  better  him  with  the  common  necessaries   of 

investment  of  the  proceeds  the  petition  life. 

need  only  state  the  condition    of    the        2.  Illinois.  —  Starr  &  C.   Anno.   Stat, 

estate  to  be   sold.     See  also   Fitch   v.  (1896),    c.    64,   pars.    28,  29.      See  also 

Miller,  20  Cal.  352.  statutes  cited  supra,  note  i,  p.  61. 
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In  the  matter  of  the  application  of  \ 

Nathan  Hale,  [•  Petition  to  Sell  Real  Estate. 

guardian  of  Richard  Roe,  a  minor}-  ) 
To  the  Hon.  John  Marshall,  Judge  of  said  Court. 

Your  petitioner,  Nathan  Hale,  of  the  city  of  Carrollton  in  the  county 
of  Greene  and  state  of  Illinois,  guardian  of  Richard  Roe,  minor, 
respectf'"''y  shows  that  the  above  named  Richard  Roe  is  a  minor  and 
a  resiaer/c  of  said  county. ^ 

Your  petitioner  further  shows  that  he  was  on  the  sixth  day  of 
December,  a.  d.  \Z99,  by  the  County  Court  of  said  Greene  county,  duly 
appointed  guardian^  of  the  person  and  estate  of  said  minor,  that  he  is 
now  acting  as  such  guardian  and  his  said  appointment  is  in  full  force 
and  in  nowise  vacated,  annulled  or  set  aside,  all  of  which  will  fully 
appear  by  his  letters  of  guardianship  ready  to  be  produced  as  this 
honorable  court  shall  direct. 

Your  petitioner  further  shows  that  an  inventory  of  all  the  estate, 
real  and  personal,  of  said  minor,  was  duly  filed  in  the  office  of  the 
clerk  of  said  County  Court,  and  approved  by  said  court,  on  the  sixth 
day  oi  January,  i899. 

Your  petitioner  further  shows  that  the  said  minor  is  the  owner  of 
the  real  estate  situated  in  said  county,  described  as  follows,  to  wit: 
(JHere  describe  fully'). 

Your  petitioner  further  shows  that  said  real  estate  is  of  the  value 
of  ten  thousand  dollars,  that  the  interest  of  said  minor  therein  is  {state 
interest^  and  that  its  condition  is  as  follows :  {Here  state  condition  of 
property,  whether  improved,  value  of  rental's,  etc.^.^ 

Your  petitioner  further  shows  that  there  is  no  personal  estate 
belonging  to  said  minor,  that  has  come  to  his  knowledge  or  posses- 
sion, and  not  already  used  for  the  support  and  education  of  said 
minor.  That  {Here  state  whether  ward  has  any  other  means  or 
resources^,^  a.nd  that  it  is  necessary  for  the  education  and  support  of 
said  minor  that  said  real  estate  should  be  sold. 

1.  Parties. —  Proceeding  by  a  guard-  ship  were  to  apply  for  the  sale  of  land 
ian  to  sell  real  estate  for  the  main-  of  a  minor  claiming  to  be  his  guardian, 
tenance  of  the  ward  is  a  proceeding  the  proceeding  could  be  defeated  for 
purely  in  rem.  No  parties  are  neces-  the  want  of  a  proper  party  as  petitioner, 
sary.  It  is  ex  parte  in  the  name  of  the  It  is  only  by  the  power  conferred  by 
guardian,  on  behalf  of  the  ward,  after  the  appointment  of  a  guardian  that  he 
notice  to  all  concerned.  In  this  par-  becomes  invested  with  authority  to  ask 
ticular  it  differs  from  proceedings  to  for  the  sale  of  the  minor's  real  estate, 
sell  real  estate  to  pay  debts,  where  the  or  the  court  with  jurisdiction  to  pass 
heirs  are  necessary  parties.  Mulford  such  a  decree.  Spellman  v.  Dowse, 
V.  Beveridge,  78  111.  455.  79  111.  66. 

2.  Besidence  of  Ward.  —  If  the  wards  4.  Condition  of  Estate.  —  The  petition 
reside  in  this  state,  the  petition  should  should  give  an  accurate  statement  of 
show  that  they  are  residents  of  the  the  condition  of  the  property:  whether 
county  in  which  the  application  is  improved;  value  of  rentals,  if  any;  in- 
made.  If  they  reside  out  of  the  state,  cumbrances,  if  any;  unpaid  taxes  and 
it  should  show  that  they  have  real  other  charges,  if  any.  Starr  &  C.  Anno, 
estate  in  the  county  in  which  the  appli-  Stat.  111.  (1896),  c.  64,  par.  29. 

cation  is  made.     Starr  &  C.  Anno.  Stat.  6.  Necessity  for  Sale.  —  The   petition 

(1896),  c.  64,  par.  28.  should  state  the  facts  and  circumstances 

3.  Only  Chiardian  may  Petition. —  If  a  on  which  it  is  founded.  Starr  &  C. 
person  having  no  letters  of  guardian-  Anno.  Stat.  111.  (1896),  c.  64,  par.  29. 
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Your  petitioner  further  shows  that  the  proceeds  of  such  sale  not 
needed  for  the  immediate  support  and  education  of  said  minor  can 
be  invested  in  productive  real  estate,  or  otherwise  invested  under  the 
order  of  this  court,  to  the  great  advantage  of  said  minor. 

In  consideration  whereof,  your  petitioner  prays  that  this  honorable 
court  will  order  and  direct  him,  as  such  guardian  as  aforesaid,  to  sell 
all  the  real  estate  of  said  minor  and  above  described,  or  so  much  or 
such  portion  thereof  as  to  the  court  shall  seem  to  be  for  the  best 
interest  of  said  minor,  according  to  the  statute  in  such  case  made 
and  provided,  for  the  maintenance  and  education  of  said  minor,  and 
for  the  purpose  of  investment  as  above  set  forth,  and  for  such 
further  or  other  order,  direction  and  decree  in  the  premises  as  to 
your  honor  shall  seem  meet. 

And  your  petitioner  will  ever  pray,  etc. 

Nathan  Hale, 
Guardian  of  Richard  Roe,  minor.  ^ 

(  Verification^ 

Form  No,  i  o  o  i  4  . 

(Precedent  in  Gilmore  v.  Rodgers,  41  Pa.  St.  121.)' 

To  the  Honorable  Judges  of  the  Orphans  Court,  in  and  for  the 
county  of  Allegheny,  State  of  Pennsylvania. 

The  petition  of  Moses  Chess,  guardian  of  John  Thompson,  Henry 
Thompson,  Rebecca  Thompson,  Nancy  Jane  Thompson,  and  Sarah  E. 
Thompson,  minor  children  of  Dorcas  Thompson,  daughter  of  John 
McNutt,  deceased ;  respectfully  represents  that  John  McNuti,  late  of 
Jefferson  township,  Allegheny  county,  deceased,  died  intestate,  on  or 

about  the day  of ,  a.  d.  i85-,  seised  in  his  demesne  as 

of  fee  of  the  following  described  messuage  and  tract  of  land,  viz. 

All  that  certain  messuage  and  tract  of  land,  situate  in  Jefferson 
township  and  county  aforesaid  {describing  it\  That  the  S2i\6.  John 
McNutt  died  intestate,  leaving  no  children  but  grandchildren, 
William  W.  Rodgers,  and  Mary  Ann  Rodgers  (now  McGilvray'),  chil- 
dren of  his  daughter,  Mrs.  Rodgers,  who  died  before  her  father,  and 
John  Thompson,  Henry  Thompson,  Rebecca  Thompson,  Nancy  Thompson, 
and  Sarah  E.  Thompson,  minor  children  of  Dorcas  Thompson,  daughter 
oi  John  McNutt,  deceased,  who  also  died  before  their  father;  and 
further,  your  petitioner  sets  forth  that  he  was  duly  appointed  guard- 
ian of  the  real  estate  of  the  said  minors  hereinbefore  named  by  your 
honorable  court,  and  gave  security  for  the  proper  discharge  of  his 
duties,  as  such  according  to  law,  and  has  acted  and  still  does  act  as 
guardian,  and  is  at  present  guardian  of  the  estate  of  said  children. 

Thus  the  petition  should  state  whether  petition  subscribed   ^^  Mary  M.  Olcott, 

the  ward  has  any  other  means  or  re-  guardian     for    Lizzie    Olcott    and    Stie 

sources;  whether  he  is  earning  wages;  Olcott,    by   Levi  Davis,   her   solicitor," 

whether  there  are  debts  contracted  for  was  heldto  be  sufficiently  signed  by  the 

the  benefit  of  the  ward;  and  such  other  guardian. 

facts  as  tend  to  show  a  necessity  for        2.  Verification.  —  The    petition    must 

such  sale.  be  verified  by  the  aflSdavit  of  the  guard- 

1.  Signatore.  —  The  petition  must  be  ian.     Starr  &  C.  Anno.  Stat.  111.  (1896), 

signed   by  the  guardian.     Starr  &   C.  c.  64,  par.  29. 
Anno.  Stat.  111.  (1896),  c.  64,  par.  29.  3.  See,  generally,  statutes  cited  j«/ra, 

In  Reid  v.  Morton,   ng  111.  118,  the  note  i,  p.  61. 
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That  said  messuage  and  tract  of  land  produces  an  annual  rent,  clear 
of  taxes  and  deductions,  of  about  ^00,  and  are  free  from  all  incum- 
brances, trusts,  and  charities,  and  are  the  property  of  all  the  said 
grandchildren  as  heirs  at  law  and  next  of  kin  of  said  John  McNutt, 
deceased,  according  to  their  respective  interests  therein  under  the 
intestate  laws  of  the  state.  And  your  petitioner  further  represents, 
that  the  whole  of  said  tract  of  land  is  about  of  the  value  of  $6C  per 
acre,  according  to  the  best  estimate  he  is  able  to  put  upon  the  same, 
and  that  the  sale  of  the  estate  of  the  said  minors,  viz.  John  Thomp- 
son, Henry  Thompson,  Rebecca  Thompson,  Nancy  Thompson,  and  Sarah 
E.  Thompson,  children  of  said  Dorcas  Thompson,  would  be  to  their 
interest  and  advantage.  As  the  rents,  issues,  and  profits  thereof,  do 
not  amount  to  as  much  as  the  interest  of  the  proceeds  of  the  sale  of 
their  estates  in  said  land  at  a  fair  valuation  would  amount  to.  He 
further  represents  that  the  said  William  W.  Rodgers  is  willing  to 
purchase  all  the  estate,  right,  title,  interest,  property,  claim,  and 
demand,  of  them  the  said  minor  children  of  Dorcas  Thompson,  viz. 
John  Thompson,  Henry  Thompson,  Rebecca  Thompson,  and  Sarah  E. 
Thompson,  of,  in,  to,  or  out  of  the  said  messuage  or  tract  of  land,  at 
the  sum  of  six  thousand  dollars,  payable  as  follows:  %JfiOO  in  cash, 
and  the  balance  in  four  equal  annual  payments  of  ^00  each,  with 
interest,  the  deed  to  be  made  at  the  time  of  the  first  payment,  and 
the  other  payments  to  be  secured  by  bond  and  mortgage  on  the 
premises;  which  sale  the  said  minors  and  their  father  are  desirous 
should  be  made,  as  per  their  letter  to  your  petitioner  hereto  attached. 
And  which  price,  in  the  opinion  of  your  petitioner,  is  more  than  can 
be  obtained  under  public  sale.  Your  petitioner,  therefore,  prays 
your  honorable  court  to  approve  and  decree  a  private  sale  of  the 
estate,  right,  title,  interest,  and  claim  of  said  minors,  children  of 
Dorcas  Thompson,  viz.  John  Thompson,  Henry  Thompson,  Rebecca 
Thompson,  Nancy  Jane  Thompson,  and  Sarah  E.  Thompson,  of,  in,  to, 
or  out  of  the  said  messuage  and  tract  of  land,  upon  such  terms  and 
rates  as  shall  be  approved  of  by  your  honorable  court,  upon  your 
petitioner  giving  such  security  as  your  honorable  court  shall  approve, 
according  to  the  Acts  of  Assembly  in  such  case  made  and  provided. 
And  your  petitioner  will  ever  pray. 

Moses  Chess. 

bb.  For  Purpose  of  Reinvesting  Proceeds. 

Form  No.  10015.' 

{Commencing  as  in  Form  No.  9991,  and  continuing  down  to  f )  certain 
real  estate  in  said  county,  described  as  follows:  {Here  describe'),  and 
it  would  be  to  the  interest  of  said  ward  to  sell  said  real  estate,  and 
invest  the  proceeds  thereof  in  personal  property;  that  {Here  state  the 
facts  showing  that  such  sale  would  be  to  the  ward's  interest). 

Wherefore,  your  petitioner  prays  that  some  suitable  person  may  be 
appointed  to  act  as  guardian  ad  litem  for  his  said  ward,  and  to  rep- 
resent and  attend  to   his  interests  in  this  proceeding;  that  a  day 

1.  Alabama. —  Civ.  Code  (1896),  §§  2321,  2322.  See  also  statutes  cited  supra, 
note  I,  p.  61. 
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may  be  set  for  hearing  this  petition,  and  the  person  to  be  submitted 
thereunder;  and  that  such  other  proceedings,  orders  and  decrees 
may  be  had  and  made  as  may  be  necessary  to  effect  such  sale  and 
reinvestment. 

{Signature  and  verification  as  in  Form  No.  9915.^ 

Form  No.  i  o  o  i  6 .' 

State  of  Connecticut. 
To  the  Honorable  Court  of  Probate  for  the  District  of  Winchester^ 

The  petition  of  Nathan  Hale,  of  the  town  of  Winchester  in  the 
county  of  Litchfield,  humbly  showeth,  that  he  is  guardian  of  Richard 
Roe,  of  the  town  of  Winchester,  within  said  district,  minor.  That 
said  minor  is  the  owner  of  real  estate  situated  in  said  Winchester, 
described  as  follows,  viz. :  (Jffere  describe),  valued  at  about  three 
thousand  dollars.  That  it  would  be  to  the  interest  of  said  minor  that 
said  property  should  be  sold  and  the  avails  invested  and  disposed  of 
according  to  law. 

Said  guardian  therefore  prays  for  liberty  to  sell  said  estate  for  the 
purpose  aforesaid. 

Dated  at  Winchester,  the  sixth  day  of  March,  a.  d.  i%99. 

Nathan  Hale,  Guardian.' 

Form  No.  i  o  o  1 7  .* 

(Commencing  as  in  Form  No.  10012,  and  continuing  down  to  *)  in  order 
that  the  proceeds  may  be  put  out  at  interest  or  invested  in  some 
productive  stock  or  that  such  other  or  further  order  (concluding  as  in 
Form  No.  10012). 

(Jf)  By  Bill  in  Equity. 

Form  No.  10018.' 
In  the  Circuit  Court  of  the  county  of  Albemarle. 

1.  Connecticut.  —  Gen.  Stat.  (1888),  §  4.  Idaho.  —  Rev.  Stat.  (1887),  §§ 
463;  Laws  (1893),  c.  139.     See  also  stat-     5798,  5801. 

utes  cited  supra,  note  i,  p.  61.  See  also  similar  statutory  provisions 

2.  To  What  District  Application  Made,     in  the  following  states,  to  wit: 

—  If    the    minor  have   a  guardian  ap-  Arizona.  —  Rev.  Stat.  (1887),  §§  1351, 

pointed  in  'Connecticut,  the  application  1354. 

shall  be  made  in  the  district  in  which  California.  —  Code  Civ.  Proc.  (1897), 

such  guardian  was   appointed;  but  ap-  §§  1778,  1781. 

plication  in  behalf  of  a  minor  having  Montana.  —  Code  Civ.    Proc.    (1895), 

no  such  guardian,  or  of  minors  having  §§  3001,  3004. 

guardians  appointed    in  diflferent   dis-  Nevada.  —  Gen.   Stat.  (1885),  §§  569, 

tricts,  shall   be  made  in  the  district  in  572. 

which    such    estate,    or   some    portion  North  Dakota. —  Rev.   Codes  (1895), 

thereof,  is  situated.     Conn.  Gen.  Stat.  §§  6562,  6565. 

(1888),  §  464.  Oregon.  —  Hill's  Anno.  Laws  (1892), 

3.  Who  may  Apply  for  Sale.  —  The  sale  §§  31 14,  31 18. 

may  be  authorized  on   the  application         South  Dakota.  —  Dak.    Comp.    Laws 

of    the    infant's    parent    or    guardian     (1887),  §§  6010,  6013 

legally  appointed  in  the  state  in  which  Utah.  —  Rev.    Stat.   (1898),  §^   4015, 

said  minor  resides.     Conn.  Gen.  Stat.     4017,  4018. 

(1888),  §  463.  6.    Virginia.  —  Code  (1887).  §  2616. 

West  Virginia.— Code  (1891),  c.  83,  §  2. 
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To  the  Hon.  John  Marshall^  Judge  of  the  Circuit  Court  of  the  County 
of  Albemarle: 

Humbly  complaining,  showeth  unto  your  honor  your  complainant 
Nathan  Hale,  guardian  of  Richard  Roe,  infant  qhild  of  Robert  Roe^ 
deceased;  that  he  was  appointed  and  qualified  as  the  guardian  of  the 
said  infant  in  your  honor's  court  on  the  sixth  day  of  March,  a.  d. 
\W8,  as  will  appear  from  a  certificate  of  the  clerk  of  the  court  show- 
ing the  same,  herewith  filed,  marked  A  and  prayed  to  be  taken  as  a 
part  of  this  bill.  That  the  said  infant  is  aged  thirteen  years ;  that  the 
said  infant  is  the  owner  in  fee-simple  of  the  following  real  estate 
situated  in  the  county  of  ^//^^z«ar/^,  viz. :  {Here  describe').  The  said 
real  estate  was  derived  by  said  infant  by  {stating  how  derived). 

That  this  is  all  the  property,  real  or  personal,  which  the  said  infant 
owns  except  {describe  any  other  property). 

Your  complainant  thinks  that  the  interest  of  his  ward  will  be 
greatly  promoted  by  a  sale  of  the  real  estate  first  above  mentioned, 
and  investment  of  the  proceeds  in  other  property,  as  provided  by 
the  statute  of  Virginia;  and  he  thinks  the  following  facts  are  calcu- 
lated to  show  the  propriety  of  such  sale  and  investment:  {Here  state 
facts).  And  your  complainant  believes  that  the  rights  of  no  person 
will  be  violated  by  such  sale  and  investment. 

If  the  said  infant  were  dead,  the  following  persons  would  be  his 
heirs  or  distributees,  viz. :  {naming  them). 

In  tender  consideration  of  the  premises,  and  forasmuch  as  your 
complainant  is  remediless  therein,  save  in  a  court  of  equity,  wherein 
such  matters  are  cbgnizable  and  relievable,  your  complainant  there- 
fore prays  that  the  said  Richard  Roe,  infant  under  the  age  of  twenty- 
one  and  {heirs  or  distributees,  naming  them)  may  be  made  parties 
defendant  to  this  bill,  and  required  to  answer  the  same;  the  infants 
by  their  guardian  ad  litem  to  be  assigned  them,  except  that  the 
infants  over  fourteen  may  be  required  also  to  answer  in  person  and 
under  oath,  and  the  adults  in  proper  person,  though  not  under  oath, 
which  is  hereby  waived;  that  a  guardian  ad  litem  may  be  assigned 
the  said  infants  to  defend  their  interests  in  this  suit,  and  who  may 
also  be  required  to  answer  the  said  bill  under  oath;  that  the  said 
land  may  be  decreed  to  be  sold  and  the  proceeds  invested  as  the 
court  shall  direct;  that  all  proper  allowances  and  counsel's  fees  may 
be  made  in  this  suit;  that  all  proper  accounts  maybe  taken,  inquiries 
directed,  and  such  other  and  further  and  general  relief  may  be 
granted  as  to  equity  and  good  conscience  may  seem  meet  and  proper. 
Let  subpoena  go.     And  your  complainant  will  ever  pray,  etc. 

Nathan  Hale. 
State  of  Virginia,       \ 
County  of  Albemarle,  f 

I,  Norton  Porter,  a  notary  public  in  and  for  the  county  aforesaid, 
do  certify  that  Nathan  Hale,  the  complainant  in  the  above  suit,  this 
day  personally  came  before  me  in  my  county  aforesaid  and  made 
oath  that  he  believes  the  several  statements  made  in  the  foregoing 
bill  to  be  true. 

Given  under  my  hand  this  sixth  day  of  April,  a.  d.  i89P. 

Norton  Porter,  N.  P. 
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(2)  By  Foreign  Guardian. 

Form  No.  i  o  o  i  9  . 

(Precedent  in  Larimer  v.  Wallace,  36  Neb.  448.)' 

In  the  District  Court  of  the  first  judicial  district  of  Nebraska^  held 
in  and  for  Gage  county. 
To  the  Honorable  the  said  District  Court: 

The  petition  of  Ellen  E.  Larimer,  of  the  county  of  Scott,  in  the 
state  of  Iowa,  shows: 

I  That  she  is  the  mother  and  duly  appointed  guardian  of  Henry 
Larimer,  a  minor  child,  born  Septeniber  19,  iS65,  as  shown  by  the 
papers  hereto  attached,  marked  Exhibit  A,  and  that  said  child  lives 
with  your  petitioner  in  the  said  county  of  Scott. 

2.  That  said  Henry  Larimer  has  no  estate  whatever,  real  or 
personal,  except  the  following,  to  wit:  The  S.  E.  1-4  of  sec.  SJf  in  T. 
5,  R.  6,  in  Gage  county,  Nebraska,  which   said  lands  he  owns  in  fee. 

3.  That  said  lands  are  uncultivated  and  wholly  unproductive  and 
are  now  liable  for  a  large  amount  of  unpaid  taxes  for  a  long  time  due 
thereon. 

4.  That  the  value  of  said  lands  does  not  exceed  %1000. 

5.  That  the  said  Henry  Larimer  is  wholly  dependent  upon  your 
petitioner  for  his  support  and  education. 

6.  That  your  petitioner  is  unable  by  reason  of  her  poverty  to  sup- 
port and  educate  said  Henry  Larimer  in  a  proper  manner,  and  that  it 
would  be  to  the  great  benefit  of  said  Henry  Larimer  if  said  lands 
should  be  sold  and  the  proceeds  of  the  sale  thereof  be  applied 
towards  his  education  and  support. 

And  your  petitioner  asks  that  a  license  to  sell  said  lands  may  be 
granted  to  her  in  the  manner  provided  by  law. 

Ellen  E.  Larimer. 
State  of  Iowa,     ) 
County  of  Scott.  \ 

Ellen  E.  Larimer,  having  been  first  duly  sworn,  says,  that  she  is 
the  named  petitioner;  that  she  has  read  the  said  petition  above 
written  and  knows  that  the  contents  thereof  are  true. 

Ellen  E.  Larimer. 

[i/urat  as  in  Form  No.  828.)]^ 

b.  Appointment  of  Guardian  ad  Litem  or  Special  Guardian. 

Form  No.  10020.* 

Richard  Roe,  a  minor.  )  ,^  ,  -,/,  onn 
A  *  o  I  jr  L-  D  J.  A  r  March  10,  i W9. 
As  to  Sale  of  his  Property.  \  ' 

This  day  comes  Nathan  Hale,  the  guardian  of  the  above  named 

minor,  and  files  his  petition,  in  writing,  under  oath,  praying  for  leave 

1.  Nebraska. — Comp.  Stat.  (1897),  §§  3.  Alabama.  —  Civ.  Code  (1896),  § 
2574,  2575,  2558,  2562.  See,  generally,  2323.  See  also  statutes  cited  supra, 
statutes  cited  supra,  note  i,  p.  61.  note  i,  p.  61. 

2.  The  matter  to  be  supplied  within  [  ]  Notice  to  the  guardian  ad  litem  may 
will  not  be  found   in  the  reported  case,  be  as  in  Form  No.  9993,  supra. 
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to  sell  certain  property  of  said  minor,  for  the  purpose  of  maintaining 
and  educating  said  vcimox  {or  for  the  purpose  of  investing  the  proceeds 
in  personal  property);  and  further  praying  that  some  suitable  person 
may  be  appointed  to  act  as  guardian  ad  litem  {concluding  as  in  Form 
No  9992). 

Form  No.  i  0021 ,' 

Circuit  Court,  Dane  county. 

In  the  matter  of  the  application  of 

Nathan  Hale.,  guardian  of  Richard  Roe.,  an  infant., 

for  Leave  to  Sell  Real  Estate. 

Upon  reading  and  filing  the  petition  of  Nathan  Hale^  dated  the 
sixth  day  of  March,  a.  d.  18PP,  praying  for  the  sale  of  certain  interests 
in  real  estate  therein  described,  belonging  to  said  Richard  Roe,  an 
infant,  under  the  direction  of  this  court,  and  that  Leonard  A.  Ford  be 
appointed  the  special  guardian  of  said  infant  in  relation  to  the  pro- 
ceeding on  such  application;  and  it  appearing  satisfactorily  to  the 
court  that  there  is  probable  cause  and  reasonable  ground  for  making 
this  application;  on  motion  oi  Jeremiah  Mason,  attorney  for  said 
applicants, 

It  is  hereby  ordered,  that  Leonard  A.  Ford,  Esq.,  be  and  he  is 
hereby  appointed  the  special  guardian  of  the  said  infant  in  pursuance 
of  section  3505  of  the  Revised  Statutes  of  Wisconsin; 

And  it  is  further  ordered,  that  said  Leonard  A.  Ford  execute  and 
give  his  bond  to  Richard  Roe,  the  infant  aforesaid,  to  be  filed  with 
the  clerk  of  this  court,  in  the  penal  sum  oi  five  thousand  dollars,  with 
two  good  and  sufficient  sureties,  who  shall  each  justify  in  the  sum  of 
three  thousand  dollars,  conditioned  for  the  faithful  performance  of  the 
trust  reposed,  for  paying  over  and  investing  and  accounting  for  all 
moneys  that  shall  be  received  by  him  as  such  guardian,  according  to 
the  order  of  any  court  having  authority  to  give  directions  in  the 
premises,  and  for  the  observance  of  the  directions  of  the  court  in 
relation  to  the  said  trust;  and  that  said  bond  and  the  sureties  thereto 
be  approved  by  the  judge  of  this  court  before  the  same  is  filed. 

Dated  the  sixth  day  of  March  a.  d.  \W9. 

John  Marshall,  Circuit  Judge. 

c.  Order  Directing  Notice  of  Proceedings. 

Form  No.  10022. 

(Precedent  in  Larimer  v.  Wallace,  36  Neb.  449.)* 

In  the  District  Court  of  the  first  judicial  district,  held  in  and  for 

Gage  county,  Nebraska. 

In  the  matter  of  the  application  of  Ellen  E.  Larimer,  guardian  of 
Henry  Larimer,  a  minor  child,  to  sell  the  S.  E.  1-^.  of  section  SJf.,  in  T.  5 
north,  of  R.  6  east  of  the  6th  principal  meridian,  in  said  Gage  county, 
Nebraska,  for  the  maintenance  and  education  of  said  minor. 

1.  Wisconsin.— S>X.sX.  (1898),  §  3505.  2.  Nebraska.  — Qom^.  Stat.  (1897),  § 
See  also  statutes  cited  supra,  note  i,  2563.  See  also  statutes  cited  supra, 
p.  61.  note  I,  p.  61. 
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It  is  now  ordered  that  all  persons  next  of  kin  of  said  ward,  and  all 
persons  interested  in  the  estate  above  described,  appear  before  me  at 
the  court-house  in  the  city  of  Nebraska  City,  in  the  county  of  Otoe, 
Nebraska,  on  Friday,  the  18th  day  of  December,  i87^,  at  the  hour  of 
10  o'clock  A.  M.  of  that  day,  to  show  cause  why  a  license  should  not 
be  granted  to  said  guardian  to  sell  said  real  estate  for  the  purposes 
aforesaid.  Ordered,  that  a  copy  of  this  order  be  published /(7«r  con- 
secutive weeks  in  the  "  Beatrice  Express,''  prior  to  the  time  fixed  for 
said  hearing. 

Dated  November  5,  a.  d.  i875. 

D.  Gantt,  Judge. 

d.  Notice  of  Applieation  and  Hearing. 
(1)  Generally. 

Form  No.  10023.* 

The  State  of  Alabama,  )  Court  of  Probate. 
Jefferson  County.  \  March  10,  i899. 

Richard  Roe,  a  minor.      \ 
As  to  Sale  of  Real  Estate.  \ 

This  day  comes  Nathan  Hale,  the  guardian  of  the  above  named 
minor,  and  filed  his  application  for  an  order  authorizing  him  to  sell 
certain  real  estate,  of  said  ward,  for  the  purpose  of  maintaining  and 
educating  said  ward  (or  for  the  purpose  of  reiiwesting  the  proceeds  of 
said  sale  in  personal  property') ; 

It  is  ordered,  that  the  second  day  of  April,  iS99,  be  appointed  for 
hearing  the  matter  of  said  application,  at  which  time  the  parties  in 
interest  can  appear  and  contest  the  same,  if  they  think  proper. 

John  Marshall, 
Probate  Judge,  Jefferson  County. 

Form  No.  10024.* 

State  of  Connecticut. 

At  a  Court  of  Probate  holden  at  Winchester,  within  and  for  the  dis- 
trict of  Winchester,  on  the  sixth  day  of  March,  a.  d.  \Z99. 

Present,  Giorge  M.  Carrington,  Esq.,  judge. 

Upon  the  petition  of  Nathan  Hale,  of  Winchester,  in  the  county  of 
Litchfield,  showing  to  this  court  that  he  is  guardian  of  Richard  Roe, 
of  Winchester,  within  said  district,  minor;  that  said  minor  is  the 
owner  of  real  estate  situated  in  said  Winchester,  viz. :  {Here  describe), 
said  minor's  interest  being  valued  at  about  three  thousand  dollars; 
that  it  will  be  for  the  interest  of  said  minor  that  said  property  should 

1.  Notice.  —  Where  application  is  for  notice  at  the  court-house  door  and  at 

sale  of  real  estate,  the  judge  of  the  pro-  three  other  public  places  in  the  county, 

bate  court  must  give  notice  of  the  filing  Ala.    Civ.   Code   (1896),   §    2323.      See 

and  nature  thereof,  and  of  the  day  ap-  also   statutes   cited  supra,    note   i,    p. 

pointed  for  hearing,  by  advertisement,  6r. 

for   three    successive    weeks,  in   some  2.   Connecticut. —^ Gen.  Stat.  (1888),  § 

newspaper  published  in  the  county;  or,  463.     See    also    statutes    cited    supra, 

if  there  be  no  such  paper,  by  pasting  note  i,  p.  61. 
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be  sold  and  the  avails  invested  according  to  law;  praying  for  liberty 
to  sell  said  property  for  the  purpose  aforesaid,  as  per  petition 
on  file. 

It  is  ordered  by  this  court,  that  said  guardian  give  notice^  of  said 
application  by  causing  the  same  to  be  published  in  one  of  the  news- 
papers printed  in  Winchester,  in  the  county  oi  Litchfield,  ten  days  suc- 
cessively before  the  hearing,  and  that  said  petition  will  be  heard  at 
the  probate  office  in  said  district  on  the  eighteenth  day  of  March,  a.  d. 
\%99,  at  ten  o'clock  a.  m. 

Certified  from  record. 

George  M.  Carrington,  Judge. 

Form  No.  10025.'^ 

To  All  Persons  Whom  It  May  Concern. 
Notice  is  hereby  given,  that  the  undersigned,  Nathan  Hale,  guard- 
ian of  Richard  Roe,  minor,  will  make  application  to  the  County  Court 
of  Greene  county,  at  a  regular  term  ^  thereof,  to  be  held  at  the  court- 
house in  the  city  of  Carrollton,  in  said  county,  on  the  third  Monday  of 
March,  a.  d.  18PP,  being  the  twentieth  day  thereof,  for  an  order  of 
said  court  directing  me,  as  said  guardian,  to  sell  the  following 
real  estate  belonging  to  said  minor,  or  so  much  thereof  as  to  said 
court  shall  seem  to  be  for  the  interest  of  said  minor,  situated  in  the 
county  of  Greene  and  state  of  Illinois,  to  wit:  (^Here  describe^,  for  the 
support  and  education  of  said  minor,  and  for  the  purpose  of  invest- 
ing such  of  the  proceeds  of  said  sale,  as  shall  not  be  immediately 
needed  for  said  support  and  education,  in  other  real  estate,  or  of 
otherwise  investing  the  same.'* 

Nathan  Hale,  Guardian  of  said  minor. 

1.  Cliaracter  of  Notice.  —  See  Conn,  void  for  want  of  jurisdiction.  Knick- 
Gen.  Stat.  (1888),  §  446.  erbocker  v.  Knickeijbocker,  58  111.  399. 

2.  Notice  of  the  application  shall  be  4.  Reasons  for  Sale.  —  It  is  not  neces- 
given  to  all  persons  concerned,  by  pub-  sary  to  state  in  the  notice  of  the  appli- 
lication,  in  some  newspaper  published  cation  the  special  reasons  why  the  or- 
in  the  county  in  which  application  is  der  of  sale  should  be  asked.  Spellman 
made,  at  least  once  in  each  week  for  v,  Mathewson,  65  111.  306.  In  this 
three  successive  weeks,  or  by  setting  case  the  notice  of  application,  which 
up  written  or  printed  notices  in  three  was  held  suflScient,  was  in  these  words 
of  the  most  public  places  in  the  county  and  figures,  to  wit: 

at  least  three  weeks  before  the  session  "  Notice  is  hereby  given  that  a  peti- 
of  the  court  at  which  such  application  tion  to  sell  the  real  estate  belonging  to 
shall  be  made.  The  ward  shall  be  the  minor  heirs  of  i^ar/m  5^i?//wa«,  de- 
served with  a  copy  of  such  notice  at  ceased,  will  be  presented  to  the  circuit 
least  ten  days  before  the  hearing  of  court  of  Will  county,  Illinois^  at  the 
such  application.  Starr  &  C.  Anno,  next  term  thereof,  to  be  holden  at  the 
Stat.  111.  (1896),  c.  64,  par.  30.  court- house '\nJoliet,  in  szXA  W^zV/ county, 

3.  Term  at  which  Application  shotild  be  on  the  third  Monday  in  December  next. 
Made.  —  Where  a  guardian  gives  notice  when  and  where  all  persons  interested 
by  publication  under  the  statute  that  may  appear  and  show  cause,  if  any 
he  will  apply  to  the  court  at  a  certain  they  have,  why  such  petition  should 
time  for  an  order  to  sell  the  land  of  his  not  be  granted. 

ward,  and  the  application  is  made  at  a  A.J.  Mathewson,  Guardian, 

different  term,  the  proceedings  will  be        Lockport,  Oct.  2j,  iSj-j." 
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(2)  Order  to  Show  Cause. 


In  the  matter  of  the 
Estate  and  Guardianship  of  Richard  Roe, 


Form  No.  10026.' 

In  the  Superior  Court  of  the  county  of  San  Bernardino,  state  of 
California. 

Probate. 

}  Order  to  Show  Cause  on 
Application  of  Guardian 
for  Order  of  Sale  of  Real 
Estate. 
It  appearing  to  this  court  from  the  petition  this  day  presented  and 
filed  by  Nathan  Hale,  the  guardian  of  the  person  and  estate  of  Richard 
Roe,  a  minor,  praying  for  an  order  of  sale  of  certain  real  estate  belong- 
ing to  his  said  ward,  that  it  is  necessary  that  such  real  estate  should 
be  sold. 

It  is  hereby  ordered,  that  the  next  of  kin  of  the  said  ward,  and  all 
persons  interested  in  the  said  estate,  appear  before  this  court  on 
Thursday,  the  second  day  of  March,  i899,  at  ten  o'clock  A.  m.,  at  the 
court-room  of  this  court,  at  the  town  of  San  Bernardino  in  the  county 
of  San  Bernardino,  then  and  there  to  show  cause  why  an  order  should 
not  be  granted  for  the  sale  of  such  estate; 

And  it  is  further  ordered,  that  a  copy  of  this  order  be  published  at 
least  once  a  week  for  three  successive  weeks  before  the  said  day  of 
hearing,  in  the  "  Times-Herald"  a  newspaper  printed  and  published 
in  said  county  of  San  Bernardino?' 

John  Marshall, 
Judge  of  the  Superior  Court. 
Dated  the  twenty-fourth  day  oi  January,  iS99. 


1.  Where  it  appears  to  the  court 
necessary  or  beneficial  to  the  ward  that 
real  estate,  or  some  part  thereof,  should 
be  sold,  the  court  must  make  an  order 
directing  the  next  of  kin  of  the  ward, 
and  all  persons  interested  in  the  estate, 
to  appear  before  the  court  at  a  time 
and  place  therein  specified,  not  less 
than  four  nor  more  than  eight  weeks 
from  the  time  of  making  such  order,  to 
show  cause  why  the  order  should  not 
be  granted  for  the  sale  of  such  estate. 
Cal.  Code  Civ.  Proc.  (1897),  §  1782. 

See  also  identical  statutory  provision 
in  the  following  states,  to  wit: 

Arizona.  —  Rev.  Stat.  (1887),  §  1355. 

Idaho.  — K&v.  Stat.  (1887),  §  5802. 

Montana.  —  Code  Civ.  Proc.  (1895),  § 
3005. 

Nevada.  — Gtn.  Stat.  (1885),  §  573. 

Oregon.  —  Hill's   Anno.    Laws  (1892), 

§3ii9- 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6014. 

2.  Order,  How  Served.  —  A  copy  of  the 


order  must  be  personally  served  upon 
the  next  of  kin  of  the  ward,  and  on  all 
persons  interested  in  the  estate,  at  least 
fourteen  days  before  the  hearing  of  the 
petition;  or  must  be  published  at  least 
once  a  week  for  three  successive  weeks 
in  a  newspaper  printed  in  the  county; 
or,  if  there  be  none  printed  in  the  coun- 
ty, then  in  such  newspaper  as  may  be 
specified  by  the  court  in  the  order.  If 
written  consent  to  making  the  order  of 
sale  is  subscribed  by  all  persons  inter- 
ested therein,  and  the  next  of  kin,  no- 
tice need  not  be  served  or  published. 

Arizona.  —  Rev.  Stat.  (18S7),  §  1356. 

California.  —  Code  Civ.  Proc.  (1897), 

§  1783- 

Idaho.  —  Rev.  Stat.  (1887),  §  5803. 

Montana. — Code  Civ.  Proc.  (1895),  § 
3006. 

Nevada. — Gen.  Stat.  (1885),  §  574. 
•  Oregon.  —  Hill's  Anno.   Laws  (1892), 
§  3120. 

South  Dakota.  —  Dak.    Comp.   Laws 
(1887),  §  6015. 
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e.  Citation  to  Infant  or  His  Parent. 

Form  No.  10027.' 

The  State  of  Alabama.  /  ^       ^    t  d    u  4 
r  jr  r^       ^  t  Court  of  Probate. 

Jefferson  County.  ) 

To  the  Sheriff  of  said  County:* 

Whereas,  Nathan  Hale.,  the  guardian  of  the  person  and  estate  of 
Richard  Roe,  a  minor,  has  filed  his  application  in  said  court,  for  the 
sale  of  the  lands  described  in  said  application,  belonging  to  said 
ward,  for  the  purpose  of  maintaining  and  educating  said  ward  (or 
for  the  purpose  of  reinvesting  the  proceeds  thereof  in  personal  property)', 
and  the  second  ddiv  oi  April,  iS99,  has  been  appointed  for  the  hearing 
of  said  application. 

You  are,  therefore,  commanded  to  cite  Richard  Roe ^  to  appear 
before  said  court  on  said  second  day  of  April,  iS99,  and  contest  said 
application,  if  he  think  proper. 

Witness  my  hand,  this  {concluding  as  in  Form  No.  10100). 

Form  No.  10028.' 

To  Richard  Roe,  minor  heir  oi  Robert  Roe,  deceased: 

You  will  take  notice,  that  on  Monday,  the  seventeenth  day  of  Aprils 
iS99,  I  will  present  to  the  Probate  Court  of  Cowley  county,  Kansas,  at 
the  probate  court-room  in  the  city  of  Winfield  in  said  county,  a  peti- 
tion, a  copy  of  which  is  hereto  attached,  asking  for  authority  to  sell 
your  interest  in  the  real  estate  therein  described,  to  wit:  {Here 
describe). 

At  which  time  and  place  you  can  appear  and  make  any  objections 
you  may  have  to  the  granting  of  such  authority. 
Dated  th&  fifth  day  oi  April,  i899. 

Nathan  Hale, 
Guardian  of  your  estate. 

f.  Order  Referring  Merits. 
Form  No.  10029.^ 

(  Title  of  court  and  cause  as  in  Form  No.  10021. ) 

Upon  reading  and  filing  the  petition  of  Nathan  Hale,  which  said 

1.  Alabama.  —  Civ.  Code  (1896),  §  the  custody  of  the  child,  such  notice 
2323.  See  also  statutes  cited  JM/ra,  note  must  be  given  the  mother  if  alive  and 
I,  p.  61.  residing  in  the  state.     Ala.  Civ.  Code 

2.  Who  Cited.  —  If  the  ward  be  a  (1896),  §  2323.  See  also  statutes  cited 
minor,  and  reside  in  the  state,  and  the  supra,  note  i,  p.  61. 

application  be  for  the  sale  of  real  estate,         3.  A  copy  of  the   petition  for  leave 

in  addition  to  the  notice  by  publication  to  sell,    with   a  notice  of  the   time  at 

{supra.   Form   No.  10023),   notice  must  which  the   application   will   be  made, 

be  given  by  citation  to  be  personally  must  be  personally  served  on  the  minor, 

served  on  the  minor  if  he  be  above  the  if  a  resident  of  the  state,  at  least  ten 

age  of  fourteen  years;  or,  if  he  be  un-  days  prior  to  the  time  fixed  for  such 

der  that  age,  and  the  father  or  mother  application.     Kan.  Gen.  Stat.  (1897),  c. 

be  not  the  guardian,  such  notice  must  108,  §11. 

be  given  to  the  father  if  alive  and  re-        4.    Wisconsin.  —  Stat.   (1898),  §  3606. 

siding  in  the  state;  or  if  he  be  dead,  or  See  also  statutes  cited  supra,  note  i, 

insane,  or  a  nonresident,  or  imprisoned  p.  61. 
under  a  sentence  for  crime,  or  has  not 

74  Volume  9. 


10029.  GUARDIAN  AND  WARD.  10030. 

petition  prays  for  the  sale  of  certain  interests  of  said  infant  in  real 
estate  in  said  petition  particularly  set  forth,  and  also  praying  for  the 
appointment  oi  Leonard  A.  Ford,  Esq.,  as  the  special  guardian  of 
said  infant  in  relation  to  the  proceeding  on  such  application,  and  the 
judge  of  this  court  having,  by  an  order  herein,  hitherto  duly  appointed 
said  Leonard  A.  7^cr</ special  guardian,  as  prayed  in  said  petition,  and 
required  ssiid  Leonard  A .  Ford  to  give  bond,  conditioned  as  required 
in  said  order,  to  said  infant,  and  the  said  Leonard  A .  Ford  having  in 
all  respects  complied  with  said  previous  order  of  this  court,  and  with 
all  the  provisions  of  the  law  in  that  behalf,  and  having  filed  his  bond, 
duly  approved  by  the  judge  of  this  court  as  to  form,  manner  of  exe- 
cution, and  sureties,  it  is,  upon  motion  of  Jeremiah  Mason,  attorney 
for  the  said  applicant,  considered  and  hereby 

Ordered,  that  it  be  referred  to  Franklin  O.  Barnes,  Esq.,  of  Madi- 
son in  the  county  of  Dane  and  state  of  Wisconsin,  who  is  hereby 
appointed  a  referee  for  that  purpose,  to  inquire  into  a  report  upon 
the  matters  contained  in  such  petition;  to  ascertain  the  truth  of  the 
allegations  stated  in  said  petition,  and  whether  the  sale  of  the 
premises  therein  set  forth  would  be  beneficial  to  the  infant  and  the 
particular  reasons  therefor,  and  to  ascertain  the  value  of  the  prop- 
erty proposed  to  be  sold  and  the  terms  and  conditions  upon  which  it 
should  be  sold,  and  whether  the  infant  is  in  absolute  need  of  any  and 
what  part  of  the  proceeds  of  the  sale  aforesaid  for  his  support  and 
maintenance  over  and  above  the  income  thereof,  and  that  from  his 
other  property,  if  any,  together  with  what  he  might  earn  by  his  own 
exertions,  and  if  there  is  any  person  entitled  to  dower  in  the  premises 
who  is  willing  to  join  in  the  sale;  also  to  ascertain  the  value  of  her 
life  estate  in  the  premises,  on  the  principle  of  life  annuities,  and  that 
said  referee,  after  proof  had  before  him,  made  his  report  therein  with 
all  convenient  speed. 

Dated  Xht.  fifteenth  day  oi  March,  a.  d.  i89P. 

John  Marshall,  Circuit  Judge. 

g.  Report  of  Referee. 

Form  No.  10030.! 

(  Title  of  court  and  cause  as  in  Form  No.  10021.^ 
To   the   Honorable  the  Circuit  Court   (pv  Judge")  for   the   County 
aforesaid : 

I,  Franklin  O.  Barnes,  the  undersigned,  having  on  the  fifteenth  day 
of  March,  a.  d.  i2>99,  by  an  order  made  in  the  above  entitled  matter, 
been  appointed  a  referee  in  said  matter,  to  inquire  into  and  report 
upon  the  matters  contained  in  the  petition  herein,  to  examine  into 
the  truth  of  the  representations  made,  to  hear  the  parties  interested 
in  the  property,  or  otherwise  interested  in  the  application,  and  report 
thereupon  with  all  convenient  speed,  hereby  respectfully  present  my 
report  as  such  referee,  as  follows: 

That  I  have  been  attended  by  Jeremiah  Mason,  the  attorney  for  the 
applicant  aforesaid  in  said  matter,  and  that  I  summoned  and  caused 

1.    Wisconsin.  —  Stat.  (1895),  §  3507.     See  also  statutes  cited  supra,  note  i,  p.  61. 
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to  appear  before  me  such  of  the  relatives  and  friends  of  said  infant 
and  other  persons  as  appeared  likely  to  possess  any  information  in 
relation  to  the  matters  embraced  in  said  reference,  and  examined 
them  on  oath  in  relation  thereto,  their  depositions,  reduced  to  writing 
by  me,  being  hereto  attached; 

That  I  am  fully  satisfied  that  all  the  material  facts  stated  in  the 
said  petition  are  true,  and  that  a  sale  of  the  real  estate  belonging  to 
said  infant  would  be  for  his  benefit; 

That  my  reasons  for  this  opinion  are  the  same  as  those  stated  in 
the  petition  herein,  the  same  having  been  verified  by  the  evidence 
taken  before  me,  together  with  the  further  reason  that  {Here  state 
additional  reasons). 

I  do  hereby  further  report  that  the  premises  mentioned  in  the 
petition  herein  are  worth,  in  the  aggregate,  the  sum  of  five  thousand 
dollars. 

I  do  further  report  that,  in  my  opinion,  it  will  be  for  the  interest 
of  the  said  infant  to  have  the  said  real  estate  sold  upon  the  terms  and 
conditions  substantially  as  follows :  {Here  state  same). 

I  do  further  report  that  said  infant  is  in  absolute  need  of  one  third 
part  of  the  proceeds  of  said  sale  for  his  support  and  maintenance,  over 
and  above  the  interest  or  income  thereof,  together  with  what  he  may 
earn  by  his  own  exertions. 

And  I  do  further  report  that  Mary  Roe,  the  mother  of  said  infant, 
is  entitled  to  dower  in  the  premises,  and  is  willing  to  join  in  said  sale; 
that  I  have  ascertained  the  value  of  her  life  estate  in  the  premises, 
according  to  the  principle  of  life  annuities,  and  the  value  of  the  same 
at  present  is  {state  same). 

Dated  t)i&  fifth  day  of  April,  a.  d.  i2,99. 

Franklin  O.  Barnes,  Referee. 

h.  Opdep  for  Sale.' 

(1)  At  Public  Sale. 

Form  No.  i  003  i .' 

{Caption  as  in  Form  No.  10023.) 

This  being  the  day  appointed  for  hearing  the  application  oi  Nathan 
Hale,  guardian  of  the  above  named  minor,  for  an  order  to  sell  cer- 
tain property  of  said  minor,  hereinafter  described,  for  the  purpose 
of  maintaining  and  educating  said  minor  {or  for  the  purpose  of  invest- 
ing the  proceeds  thereof  in  personal  property),  now  comes  the  said 
guardian  and  moves  the  court  that  said  application  be  granted;  and 
also  comes  Oscar  L.  Stevens,  who  is  not  of  kin  to  said  guardian,  or 
said  minor,  nor  in  any  way  interested  in  this  proceeding;  and  who 
was  heretofore  duly  appointed  and  has  consented  in  writing  to  act 
as  guardian  ad  litem  to  represent  and  to  protect  the  interests  of  said 
Richard  Roe,  and  contests  said  application.  And  the  said  Richard 
Roe  {ox  Robert  Roe,  the  father  of  said  Richard  Roe,)  having  had  due 

1,  Precedents.  —  For  other  orders  au-  Car.  396;  Pope  v,  Alwell,  16  Lea 
thorizing  sale  of  infant's  real  estate  see     (Tenn.)  99. 

Webb  V.  Graniteville  Mfg.  Co.,  n   S.        2.  Alabama.  — Civ,  Code    (1896),    § 
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notice  of  said  application  and  the  day  appointed  for  hearing  the 
same  by  citation  served  upon  him  as  required  by  law  and  in  accord- 
ance with  the  order  of  this  court,  made  and  entered  in  the  premises 
on  the  tenth  day  of  March,  iS99,  the  court  proceeds  to  examine 
proofs  relating  thereto.  Whereupon,  it  is  shown  and  appears,  by 
the  oaths  of  (name  the  witnesses)  disinterested  witnesses,  that  the 
entire  income  derivable  from  the  said  minor's  estate  will  not  exceed 
six  hundred  dollars  per  year,  and  that  the  cost  of  maintaining  and 
educating  said  minor,  in  a  manner  suitable  to  his  prospects  and  con- 
dition in  life,  will  amount  to  one  thousand do\\a.rs  per  year;  and  that 
it  is  necessary,  and  will  be  to  the  interest  of  said  ward,  that  the 
lands  described  as  follows,  to  wit :  (^Here  describe),  should  be  sold  for 
the  purpose  of  making  up  the  deficit  of  the  income  for  the  purpose 
of  his  maintenance  and  education  (or  that  it  will  be  to  the  interest  of 
said  ward  that  the  lands  described  as  follows :  (Here  describe)  should  be 
sold  for  the  purpose  of  reinvesting  the  proceeds  thereof  in  personal  property). 
It  is  therefore  ordered  and  decreed,  that  the  said  application  be 
granted,  and  the  said  guardian  is  hereby  authorized  and  ordered  to 
sell  the  above  described  land  at  public  outcry,  at  the  premises  in  the 
city  of  Birmingham  in  the  said  county,  in  manner  and  form  as  the 
law  directs  in  such  cases,  after  having  first  given  notice  for  at  least 
three  successive  weeks  of  the  day,  place  and  terms  of  sale  in  the 
'■'■  Birmingham  News"  a  newspaper  published  in  Jefferson  county, 
said  sale  to  be  made  for  cash  (or  on  such  other  terms  as  the  court  may 
direct). 

Form  No.  10032.' 

In  the  Probate  Court  of  the  county  of  Shoshone,  state  of  Idaho. 

In  the  matter  of  the  )  r\  a       a    ^.v,     •   •       r^       a 

T?  ^  u         J  ^       J-      T.-^    jr  D-  L     J  T>      i  Order  Authorizing  Guard- 
£state  and  Guardianship  of  Richard  Roe,  \      j^^  ^^   g^^^  ^^^f  ^^^^^^^ 

a  minor.  ) 

The  petition  of  Nathan  Hale,  the  guardian  of  the  persons  and  estate 
of  the  above  named  minor,  coming  on  regularly  to  be  heard  the  sixth 
day  of  May,  iS99,  and  the  court  having  fully  heard  and  examined  the 
proofs  and  allegations  of  said  petitioner,  and  all  and  singular  the  law 
and  the  premises  been  by  the  court  here  understood  and  duly  con- 
sidered; 

Wherefore  it  is  ordered,  adjudged  and  decreed,  that  said  Nathan 
Hale,  the  guardian  of  the  person  and  estate  of  Richard  Roe,  minor  as 
aforesaid,  do  and  he  is  hereby  authorized  to  sell  all  the  right,  title 
and  interest  of  his  said  ward  in  and  to  the  real  estate  hereinafter 
described,  at  public  (or  private)  sale  upon  the  following  terms,  to 

2325.     See   also   statutes    cited   supra,  petition,  order  such  sale  to  be  made  at 

note  I,  p.  61.  either  public   or  private  sale.      Idaho 

1.  If,  after  a  full  examination,  it  ap-  Rev.  Stat.  (1887),  §  5807. 

pears  necessary  or  for  the  benefit  of  the  Similar  statutory  provisions  exist  in 

ward  that  his  real  estate,  or  some  part  the  following  states,  to  wit: 

thereof,  should  be  sold,  the  court  may  Arizona. — Rev.  Stat.  (1887),  §  1360. 

grant   an     order    therefor,    specifying  California.  —  Code  Civ.  Proc.  (1897), 

therein  the  causes  or  reasons  why  the  §  1787. 

sale  is  necessary  or  beneficial,  and  may  Montana.  —  Code  Civ.   Proc.   (1895), 

if  the  same  has  been  prayed  for  in  the  §  3010. 
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wit:  (^Here state termsy-  and  for  the  following  causes  or  reasons:  {^Here 
state  reasons'). 

And  it  is  further  ordered,  that  the  said  guardian  shall,  before  the 
said  sale,  give  bond  to  the  said  ward  in  the;  penal  sum  of  six  thousand 
dollars,  with  sufficient  security,  to  be  approved  by  said  court  or 
judge,  with  condition  to  sell  the  said  real  estate,  and  make  return 
thereof  in  the  manner  prescribed  by  law  for  the  sales  of  real  estate 
by  executors  and  administrators. 

The  following  is  the  real  estate  hereby  authorized  to  be  sold,  being 
situated  in  the  county  of  Shoshone.,  state  of  Idaho,  and  bounded  and 
described  as  follows,  to  wit:  (^Here  describe).'^ 

Done  in  open  court  the  sixth  day  of  May,  iS99. 

John  Marshall,  Judge  of  Probate. 

Form  No.  10033.' 

State  of  Illinois,  \  In  the  County  Court  of  Greene  county. 
Greene  County,  j  Of  the  February  Term,  \Zd9. 

In  the  matter  of  the  application  of  1 

Nathan  Hale,  guardian  of  Richard  Roe,  a  minor,  \  Decree. 
to  Sell  Real  Estate.  ) 

And  now  comes  the  petitioner  in  the  above  entitled  cause,  by 
Jeremiah  Mason,  his  solicitor,  and  moves  the  court  to  order  the  sale 
of  the  real  estate  of  the  above  named  minor.  And  it  appearing  to 
the  court  that  said  petitioner  filed  his  petition  in  writing  in  this  court, 
stating  the  facts  and  circumstances  on  which  said  petition  is  founded, 
on  the  third  day  of  January,  a.  d.  \2>99,  and  gave  notice  to  all 
persons  concerned  of  his  intended  application,  by  [publishing  a 
printed  notice  in  due  form,  as  required  by  statute,  describing  the 
real  estate  of  said  ward,  sought  to  be  sold,  and  stating  the  time  and 
place  when  and  where  such  application  would  be  made,  in  the  *'  Car- 
rollton  Gazette,"  a  weekly  newspaper  published  in  the  said  county  of 
Greene,  once  in  each  week  for  three  successive  weeks,  the  first  publi- 
cation being  on  the  fifth  day  oi  January,  a  d.  x?>99,  and  the  last  on 
the  nineteenth  day  oi  January,  a.  d.  i899;]*  and  also  that  a  copy 
of  said  notice  was  duly  served  upon  said  minor  on  the  fifteenth  day  of 

Nevada.  —  Gen.  Stat.  (1885),  578.  2.  Description   of  Land  to   be  Sold. — 

North  Dakota. —  Rev.  Codes  (1895),  The   order    must   contain     in   itself   a 

§  6569.  definite  and  certain  description  of  the 

South  Dakota.  —  Dak.     Comp.   Laws  land  to  be  sold,  and   the  description  in 

(1887),  §  6019.  the   order  can   not  be  helped  out   by 

1.  Terms  of  Sale.  —  For  the  terms  on  reference  to  documents  not  contained 

which  a  sale  may  be  made  by  a  guard-  therein.     Hill  v.  Wall,  66  Cal.  130. 

ian  see  the  following  statutes,  to  wit:  3.  Illinois.  —  Starr  &   C.  Anno.  Stat. 

Arizona.  —  Rev.  Stat.  (1887),  §   1364.  (1896),  c.  64,  par.  32.     See  also  statutes 

California.  —  Code  Civ.  Proc  (1897),  cited  supra,  note  1,  p.  61. 

§  1791.  4.  Notice  by  Posting. — Where  notice 

Idaho.  —  Rev.  Stat.  (1887),  §  5811.  of  the  application  is  given  by  posting 

Montana. — Code  Civ.  Proc.  (1895),  §  copies    of    the     notice,    the   following 

3012.  clause   should   be   substituted   for  the 

North  Dakota.  —  Rev.    Codes  (1895),  matter  enclosed  by   [  ],  to   wit,  "  post- 

§  6573.  ing  printed  notices  in  due  form,  as  re- 

South  Dakota.  —  Dak.    Comp.    Laws  quired  by  statute,  describing  the  real 

(1887),  §  6023.  estate  of  said  ward  sought  to  be  sold, 
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January^  A.  D.  i8P9,  being  more  than  ten  days  before  the  making  of 
this  apphcation.  And  this  cause  having  been  this  day  brought  on 
to  a  final  hearing  upon  the  petition  filed  herein,  the  exhibits  and  the 
testimony  of  witnesses  sworn  and  examined  in  open  court,  and  the 
court  having  heard  the  arguments  of  counsel,  and  duly  considering 
the  pleadings  and  proofs,  finds  that  the  above  named  Richard  Roe  is 
a  minor  and  a  resident  of  said  Greene  county;  that  all  the  allegations 
in  said  petition  are  true;  that  said  petitioner  was  on  the  sixth  day  of 
October^  a.  d.  i89<?,  appointed  guardian  of  the  person  and  estate  of 
the  said  minor  by  the  County  Court  of  said  Greene  county,  and  gave 
bond  as  required  by  law  to  the  approval  of  said  court,  and  has  ever 
since  said  appointment  acted  as,  and  is  now,  such  guardian;  that  an 
inventory  of  all  the  real  and  personal  estate  of  said  ward  has  been 
made  and  filed  in  the  office  of  the  clerk  of  this  court  and  approved 
by  this  court;  that  such  minor  has  an  interest  in  the  real  estate  in 
said  petition  and  hereinafter  described,  to  wit:  {Here  describe^} 
that  said  petitioner  has  faithfully  applied  to  all  the  personal  estate 
of  said  minor  and  that  the  said  real  estate  is  wholly  unproductive 
and  cannot  be  leased  so  as  to  yield  sufficient  income  for  the  support 
and  education  of  said  minor,  or  to  pay  the  taxes  upon  such  real 
estate,  and  that  it  is  necessary  for  the  purposes  aforesaid  to  sell  such 
real  estate. 

That  it  would  be  for  the  interest  of  said  minor  to  invest  the  pro- 
ceeds of  such  sale,  not  required  for  his  immediate  support  and  educa- 
tion, in  other  productive  real  estate,  or  in  bonds  and  mortgages. 

[It  is  thereupon  ordered  that  the  prayer  of  said  petitioner  be 
granted,  provided  that  the  said  Nathan  Hale,  guardian,  first  execute 
and  file  in  this  court  a  bond  in  the  penal  sum  of  ten  thousand  ^oWzxs, 
conditioned  for  the  due  and  faithful  accounting  for  and  disposition 
of  the  proceeds  of  all  real  estate  that  may  be  sold  by  him  under  this 
order,  in  the  manner  provided  by  law,  and  payable  to  the  people  of 
the  state  of  Illinois,  according  to  the  statute  in  such  case  made  and 
provided,  with  at  least  two  sufficient  sureties,  to  be  approved  by  the 
court. 

And  now  again  comes  the  said  Nathan  Hale,  by  Jeremiah  Mason, 
his  solicitor,  and  presents  to  the  court  for  approval  his  bond,  with 
Samuel  Short  and  William  West  sureties  thereon;  and  the  court  being 
now  sufficiently  advised  concerning  said  bond  and  the  sureties 
thereon,  it  is  ordered  and  adjudged  by  the  court  that  the  said  bond 
be  taken,  approved  and  recorded.  ]2 

and  stating  the  time  and  place,  when  dition;  for  what  it  rents;    the  amount 

and  where  such  application  would  be  of  advances  the  guardian  has  made  for 

made  in  three  of  the  most  public  places  his  ward,  if  any;  the  amount  he  owes 

in   said  Greene  county,  to  wit,  (naming  on  his  account;  what  amount  of  money 

them),  on  \.\v^  fifth  day  of  January,  a.  d.  will  be  necessary  for  the  education  and 

1899,  the    same    being    at    least    three  support    of   the    ward;    whether   he   is 

weeks  before  the  first  day  of  the  term  of  earning  wages,  and  that  he  has  no  per- 

court  named   in   said   notices  for   the  sonal   estate,  if   such   is   the  fact;  and 

making  of  this  application."  any  other  matter  to  show  the  necessity 

1.  Description  of  Estate.  —  The  order  of  the  sale, 
should   describe    the   real   estate;    the        2.  Where  bond  has  already  been  given, 

interest  of  the  minor  therein;    its  con-  the  following  clause  should  be  substi- 
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Now,  therefore,  it  is  hereby  ordered,  adjudged  and  decreed  and 
this  court,  by  virtue  of  the  power  and  authority  therein  vested,  and 
in  pursuance  of  the  statute  in  such  case  made  and  provided,  doth 
order,  adjudge  and  decree  that  said  petitioner,  as  such  guardian,  do 
proceed  to  sell  all  the  right,  title  and  interest  of  the  above  named 
minor  in  and  to  all  the  real  estate  above  described,  the  said  guardian 
first  advertising  the  said  real  estate  for  sale  in  the  '■'■  Carrollton 
Gazette,''  a  newspaper  published  in  the  city  of  Carrollton  in  said 
Greene  county,  once  a  week  for  three  successive  weeks  before  the  day 
of  such  sale,  and  also  by  posting  up  notices  of  such  sale  three  weeks 
before  the  day  fixed  for  such  sale,  at  three  public  places  in  said 
Greene  county,  and  at  the  time  fixed  for  such  sale,  which  shall  be  on 
Monday,  the  second  day  of  March,  a.  d.  \Zd9,  at  nine  o'clock  A.  m., 
said  guardian  shall  expose  all  of  said  real  estate  for  sale  at  public 
vendue,  at  the  county  court-house  ^  in  the  said  Greene  county,  to  the 
highest  and  best  bidder,  upon  the  following  terms^  and  conditions: 
The  purchaser  or  purchasers  to  pay  one-half  part  of  the  purchase 
price  at  the  time  of  such  sale,  and  the  remainder  in  two  equal  annual 
installments  with  interest  at  the  rate  of  six  per  cent,  per  annum, 
payable  annually,  the  said  guardian  to  report  said  sale  to  this  court 
for  confirmation  as  soon  as  may  be,  and  upon  approval  and  record 
thereof  to  execute  and  deliver  a  deed  or  deeds  to  such  purchaser  or 
purchasers,  and  receive  for  the  deferred  payments  promissory  notes, 
secured  by  a  mortgage  or  mortgages  upon  the  premises  sold,  provid- 
ing in  case  of  any  default  in  the  payment  of  such  notes,  or  any  part 
thereof,  or  the  interest  thereon,  or  any  part  thereof,  that  the  whole 
of  said  notes  shall  immediately  become  due  and  payable,  at  the  elec- 
tion of  the  legal  holder  thereof. 

It  is  further  ordered,  that  the  said  guardian  shall  invest  the  pro- 
ceeds of  such  sale,  first  deducting  the  costs,  charges  and  expenses  of 
this  application,  under  the  order  and  direction  of  the  County  Court  of 
Greene  county,  and  that  the  purchaser  or  purchasers  shall  not  be 
required  to  look  to  the  application  of  the  purchase  money. 

Said  guardian  may,  at  any  time  hereafter,  apply  to  this  court  for 
further  order  or  direction  in  this  case,  and  is  hereby  required  to 
make  report  in  writing  to  this  court,  with  all  convenient  speed, 
of  his  doings  under  this  order  after  making  sale  of  said  real 
estate. 

John  Marshall, 
Judge  of  the  County  Court  of  Greene  County. 


tuted  for  the  matter  enclosed  by  [  ],  to  provide  that  such  sale  be  made  at  the 

wit,  "  that  said  guardian  has  executed  rooms  of  the  Chicago  Real  Estate  Board 

and  filed  a  bond  in  double  the  value  of  in  the  city  of  Chicago,  unless  the  court 

the  real  estate  of  said  petition  sought  for  cause  shown  shall  otherwise  order, 

to  be  sold,  with  conditions  and  sureties  111.  Probate  Ct.  Rules,  No.  32. 
as  required   by  law,  and  which  bond        2.  Terms   of  Sale.  —  The   court   may 

has  been  approved  by  this  court."  direct  the  sale   to  be  made  on  reason- 

1.  Place  of  Sale.  —  In   Cook   county,  able  credit,  and  require  such  security 

all  decrees  and  orders  of  the   probate  of  the  guardian  or  purchaser  as  the  in- 

court  directing  public  sale  of  any  real  terest  of  the  ward  may  require.    Starr  & 

estate,  or    an    interest    therein,   shall  C.  Anno.  Stat.  111.  (1896),  c.  64,  par.  32. 
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Form  No.  10034. 

(Precedent  in  Palmer  v.  Oakley,  2  Dougl.  (Mich.)  442.) 

In  the  matter  of  the 

Estate  of  the  Minor  Heirs  of  John  Palmer, 

deceased. 

Upon  the  filing  of  the  notice,  as  pubhshed  in  a  newspaper,  pursu- 
ant to  the  order  of  the  court  on  Monday.,  the  28th  day  of  February 
last.,  upon  the  oath  of  Archange  Simmons,  guardian  of  Thomas,  (naming 
all  others)  children  and  heirs  of  said  deceased,  the  account  of 
guardianship  of  said  heirs  was  examined,  sworn  to,  allowed,  and 
ordered  to  be  recorded.  And  it  appearing  by  the  representation  of 
Archange  Simmons,  late  Palmer,  guardian  to  Thomas,  {naming  all 
others),  minor  heirs  of  the  estate  of  John  Palmer,  deceased,  that  their 
interest  in  the  real  estate  of  the  deceased  (describing  if)  should  be 
sold  for  the  support  and  education  of  said  minor  heirs,  of  which  notice 
has  been  given  to  all  persons  interested: 

Ordered,  that  the  said  Archange  Simmons,  late  Palmer,  and  guard- 
ian of  said  minors,  be  and  she  is  hereby  empowered  and  licensed  to 
sell  and  convey  all  the  interest  of  said  minors  in  the  aforesaid  estate, 
for  the  purposes  aforesaid;  the  said  guardian,  previous  to  said  sale, 
to  take  the  oath  by  law  prescribed,  and  to  give  notice  of  such  sale, 
by  causing  an  advertisement  thereof  to  be  published  in  a  newspaper, 
printed  in  said  city  of  Detroit,  three  weeks  successively,  at  least  thirty 
days  before  the  day  appointed  for  said  sale,  and  give  bond  with  two 
sureties,  according  to  the  statute,  in  the  sum  of  three  thousand  dollars. 

Form  No.  10035. 

(Precedent  in  Larimer  v.  Wallace,  36  Neb.  450.)' 

In  the  District  Court  of  t\i&  first  judicial  district  in  and  for  Gage 
county. 

In  the  matter  of  the  application  of  Ellen  E.  Larimer,  guardian  of 
Henry  Larimer,  to  sell  real  estate  of  said  minor. 

And  now  this  18th  day  of  December,  iS75,  this  cause  came  on  to  be 
heard,  at  chambers,  at  the  court-house  in  Nebraska  City,  Otoe  county, 
in  pursuance  of  the  order  heretofore  made  in  this  cause  on  all  persons 
interested  in  the  said  estate,  to  show  cause,  if  any  they  had,  why  a 
license  should  not  be  granted  to  said  guardian  to  sell  said  real  estate 
for  the  maintenance  and  education  of  said  minor;  and  it  appearing 
to  the  Hon.  Z).  Gantt,  judge,  presiding  in  said  y?rx/ judicial  district, 
that  publication  of  said  order  and  notice  to  the  next  of  kin  of  said 
minor,  and  all  persons  interested  in  said  estate,  was  duly  made  in  the 
manner  and  for  the  time  prescribed  by  law,  in  the  Beatrice  Express,  a 
newspaper  printed  and  having  a  general  circulation  in  the  said  county 
of  Gage,  and  the  said  judge  having  heard  and  examined  the  proofs  of 
the  said  guardian  (no  one  appearing  to  resist  said  application),  and 
being  fully  advised  in  the  premises,  doth  find  that  the  income  of  said 
minor  is  not  sufficient  to  maintain  and  educate  the  said  minor.  It 
is   therefore  ordered  that  the  said  Ellen  E.  Larimer,  as  guardian 

1.  Nebraska.  —  Comp.  Stat.  (1897),  §  2568.  See  also  statutes  cited  supra,  note 
I,  p.  61. 

9  E.  of  F.  P.  —  6.  81  Volume  9. 


10035.  GUARDIAN  AND   WARD.  10037. 

aforesaid,  be  and  is  hereby  licensed  to  sell  the  real  estate  of  the  said 
minor,  in  her  said  petition  described,  to  wit,  the  S.  E.  l-Jf.  of  sec.  ^4> 
in  T.  J  N.  R.  ^  east,  in  said  county  of  Gage.,  for  the  maintenance  and 
education  of  said  minor. 

And  it  is  further  ordered  that  said  guardian  shall,  before  making 
such  sale,  take  and  file  the  oath  required  by  law,  and  shall  make  pub- 
lication and  give  notice  of  said  sale  in  the  manner  and  for  the  time 
prescribed  by  law.  The  terms  of  said  sale  shall  be  cash;  and  the 
said  guardian  is  required  to  make  full  return  of  all  her  proceedings 
herein  to  the  next  term  of  the  District  Court  of  said  county  of  Gage. 

D.  Gantt,  Judge. 
Form  No.  10036. 
(Precedent  in  Crislip  v.  Cain,  19  W.  Va.  445.)' 

This  day  the  defendants,  Orlando  Crislip,  Daniel  W.  Crislip  and 
Josiah  Crislip.,  tendered  their  joint  and  several  answer  (the  said 
defendants  appearing  to  be  over  the  age  oi  fourteen  years)  which  is 
ordered  to  be  filed,  to  which  answer  the  complainant  replies  gener- 
ally, and  the  said  defendants  together  with  Victoria  Crislip  their 
co-defendant  by  their  guardian  ad  litem  Isaiah  Baker.,  who  was 
appointed  such  at  the  rules,  also  tendered  their  answer,  which  is  also 
ordered  to  be  filed,  to  which  answer  the  complainant  replies  gener- 
ally; and  this  cause  coming  on  the  12th  day  oi  November,  i872,  to  be 
heard  on  the  bill  and  exhibits  filed  therewith,  the  process  issued  and 
proceedings  had  at  rules,  said  answers  and  replications  thereto,  and 
upon  the  depositions  of  witnesses  taken  and  filed  in  the  cause,  and 
was  argued  by  counsel,  the  said  guardian  ad  litem  being  present  at 
the  hearing.  On  mature  consideration  whereof  the  court  is  of 
opinion,  that  it  is  clearly  shown  by  the  bill  and  exhibits  and  evidence 
adduced,  that  the  interest  of  said  minors  will  be  promoted  by  a  sale 
of  the  tract  of  one  hundred  and  forty  acres  of  land  in  the  bill  and 
exhibits  in  this  cause  mentioned  and  described,  and  that  the  rights  of 
no  person  will  be  violated  thereby.  It  is  therefore  adjudged,  ordered 
and  decreed,  that  the  %?i\6.  Sarah  A.  Crislip.,  guardian,  etc.,  do  sell  the 
tract  of  one  hundred  and  forty  acres  of  land  described  in  the  bill  and 
exhibit  filed  therewith  either  at  public  or  private  sale  and  on  such 
terms  and  conditions,  as  by  her  may  be  deemed  most  beneficial  to 
said  minors,  taking  from  the  purchaser  bond  with  ample  security, 
should  the  sale  be  made  on  a  credit,  and  that  she  report  her  proceed- 
ings under  this  decree  to  this  Court. 

Form  No.  10037.' 

(  Title  of  court  and  cause  as  in  Form  No.  10021.') 

It  satisfactorily  appearing  to  this  court  (or  the  Judge  of  this  court) 
upon  the  report  of  Franklin  O.  Barnes,  the  referee  appointed  to 
inquire  into  and  report  upon  the  matters  contained  in  the  petition 
herein,  and  upon  examination  of  the  matter,  that  a  disposition  of 
the  real  estate  hereinafter  mentioned  of  said  infant  is  necessary  and 

1.  West  Virginia. —Codie  (1891),  c.  2.  Wisconsin.  —  Stat.  (1898),  §  3507. 
83,  §  5.  See  also  statutes  cited  supra,   note  I, 

Virginia.  — Code  (1887),  §  2620.  p.  61. 
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proper,  for  the  cause  that  the  personal  property  and  income  of  the 
real  estate  of  said  infant  are  together,  insufi&cient  for  the  payment  of 
his  debts  {ox  for  his  maintenance  and  education  ox  for  the  cause  that  the 
interests  of  such  infant  require  or  will  be  substantially  promoted  by  such 
disposition  on  account  of,  stating  reasons). 

Now,  on  motion  of  Jeremiah  Mason,  attorney  for  said  applicant, 
it  is 

Ordered,  that  the  said  report  of  the  said  referee  be  and  the  same  is 
hereby  confirmed,  and  it  is 

Further  ordered,  that  Leonard  A.  Ford,  Esq.,  the  special  guardian 
of  said  infant,  be  and  he  is  hereby  authorized  and  empowered  to  con- 
tract for  the  sale  of  all  the  right,  title  and  interest  of  the  said  infant 
in  and  to  the  following  described  real  estate,  to  wit:  {Here  describe^, 
at  a  price  not  less  than  the  sum  specified  by  said  referee  in  his  report 
as  the  value  thereof,  to  wit,  the  sum  oi  five  thousand  doWaxs,  and  upon 
the  following  terms  and  conditions,  to  wit:  {Here  state  terms),  and 
that  before  executing  any  conveyance  of  the  said  premises  to  the 
purchaser  thereof  the  said  guardian  report  to  this  court  (or  the  judge 
of  this  court)  the  terms  and  conditions  of  the  agreement  made  by  him 
for  the  sale  of  said  premises,  and  procure  from  this  court  (or  the  judge 
of  this  court)  a  confirmation  thereof. 

Dated  t\\\s,  fifth  day  of  April,  a.  d.  i2>99. 

John  Marshall,  Circuit  Judge. 

(2)  At  Private  Sale. 

Form  No.  10038. 

(Precedent  in  Gilmore  v.  Rodgers,  41  Pa.  St.  123.)' 

And  now,  to  wit,  August  11th,  a.  d.  xZQO,  the  foregoing  petition 
being  presented  in  open  court,  and  the  said  court  having  duly  given 
the  said  petition  and  matters  therein  contained  a  full  and  careful 
investigation,  and  the  court  being  of  the  opinion  that  it  is  for  the 
interest  and  advantage  of  the  parties  interested,  that  their  right,  title, 
and  interest  in  said  lands  should  be  sold,  and  that  said  sale  may  be 
made  without  injury  or  prejudice  to  any  trust  or  charity,  or  any  pur- 
pose for  which  the  said  lands  are  held;  and  that  said  sale  may  be 
made  without  violating  any  law  which  may  confer  any  immunity  or 
exemption  from  sale  or  alienation;  and  the  court  being  further  of  the 
opinion,  that,  under  the  circumstances  in  the  case,  a  better  price  can 
be  obtained  at  private  sale  than  at  public  sale,  and  said  Moses  Chess 
having  given  security  for  the  faithful  performance  of  his  duties  as 
guardian  in  the  matter  of  said  sale  and  the  proceeds  arising  there- 
from, which  said  security  has  been  approved  by  the  court,  said  court 
do  now  approve  and  decree  a  private  sale  of  the  estate,  right,  title, 
interest,  property,  claim,  and  demand  of  the  said  minor  children  of 
Dorcas  Thompson,  deceased,  viz. :  John  Thompson,  Henry  C.  Thompson, 
Rebecca  Thompson,  Nancy  J.  Thompson,  and  Sarah  E.  Thompson  afore- 
said, of,  in,  to,  and  out  of  the  said  messuage  and  tract  of  land,  upon 

1.  See,  generally,  statutes  cited  supra,  note  i,  p.  61. 
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the  following  terms  and  rates,  that  is  to  say,  for  the  sum  of  %6^000, 
payable  %1^^000  in  cash,  and  the  balance  in  four  equal  annual  pay- 
ments of  %500  each,  with  interest;  the  deed  to  be  made,  executed, 
and  delivered  by  the  said  Moses  Chess,  at  the  time  of  the  payment  of 
the  said  cash,  and  the  balance  of  the  payments  to  be  secured  by  bond 
and  mortgage  on  the  premises. 

i.  Guardian's  Bond.' 
(1)  Generally. 

Form  No.  10039.' 

{^Commencing  as  in  Form  No.  9951,  and  continuing  down  to  *)  and  is 
about  to  apply  to  the  Probate  Court  of  said  Jefferson  county  for  an 
order  for  the  sale  of  certain  lands  of  his  said  ward  Richard  Roe,  to 
wit :  {Here  describe  the  lands^.  Now,  if  the  said  John  Doe  shall  obtain 
said  order  for  the  sale  of  said  lands  and  shall  faithfully  account  for 
the  proceeds  of  such  sale,  then  the  above  obligation  to  be  void 
(concluding  as  in  Form  No.  9951). 

Form  No.  10040.' 

{Commencing  as  in  Form  No.  9954^,  and  continuing  down  to  *.) 
The  condition  of  this  obligation  is  such,  that  whereas  the  above 
bounden  7VizMa«  ZTa/^,  guardian  to  Richard  Roe,  a  minor  under  the 
age  of  twenty-one  years,  belonging  to  said  district,  is  this  day 
empowered  by  the  Court  of  Probate  for  the  district  of  Winchester,  to 
sell  certain  real  estate  of  said  minor  situate  in  {Here  describe). 

Now  therefore,  if  the  said  Nathan  Hale  shall  {concluding  as  in  Form 
No.  9954). 

Form  No.  i  o  o  4  i  .* 

{Commencing  as  in  Form  No.  9957,  and  continuing  down  to  *.) 
The  condition  of  the  above  obligation  is  such,  that  whereas,  on 
the  ninth  day  oi  January,  a.  d.  \?>99,  a  petition  was  filed  in  the  County 
Court  of  said  Greene  county,  by  the  above  named  Nathan  Hale,  as 
guardian  of  the  person  and  estate  of  said  minor,  to  sell  certain  real 
estate  of  said  minor,  and  bond  in  the  sum  of  two  thousand  dollars 
was  ordered  to  be  given  before  an  order  of  sale  was  made;  now  if 
the  above  bounden  Nathan  Hale,  who  is  the  guardian  of  the  person 
and  estate  of  Richard  Roe,  minor,  shall  duly  and  faithfully  account 
for  and  dispose  of  the  proceeds  of  all  the  real  estate  of  said  minor 
that  may  be  sold  under  an  order  of  the  County  Court  of  Greene  county, 

1.  Precedents.  —  For  other  forms  of  463,  See  also  statutes  cited  supra,  note 
guardian's  bonds  given  in  proceedings     i,  p.  6r. 

for  the  sale  of  lands   see  as  follows,  to  Precedent.  —  See  also  a  form  in   Hol- 

wit:   Hurlburt   v.    State,    71    Ind.    154;  brook  v.  Brooks,  33  Conn.  347. 

Fee  V.  State,  74  Ind.  66;  Gray  v.  State,  4.  Before  an  order  of  sale  is  made, 

78  Ind.  68.  the    county    court    shall    require    the 

2.  Alabama.  —  Civ.  Code  (1896),  ^  guardian  to  execute  and  file  a  bond 
2273.  See  also  statutes  cited  supra,  payable  to  the  people  of  the  state  of 
note  I,  p.  61.  Illinois,    with    at   least    two    sufficient 

8.  Connecticut. —  Gen.  Stat.  (1888),  §     sureties  to  be  approved  by  the  court, 
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state  of  Illinois,  in  the  manner  provided  by  law,  and  shall  in  all 
things  promptly  and  faithfully  execute  such  order  of  sale,  then 
this  obligation  shall  be  void;  otherwise,  to  remain  in  full  force  and 
virtue. 

(^Signed  and  sealed  as  in  Form  No.  9957.) 

Form  No.  10042. 

(Precedent  in  Schlee  v.  Darrow,  65  Mich.  369.)' 

State  Of  Mic/iigan,  )  ^^     ^^^^^^^  ^^^^^  ^^^  ^^-^  bounty. 
County  of  Ingham.  J  •' 

In  the  matter  of  the  Estate  of  Mary  Schlee  and  George  Schlee,  Minors. 

Know  all  men  by  these  presents,  that  we,  Jacob  Berner,  principal, 

and  ,  sureties,  of  the   county  of  Ingham,  within   the  State  of 

Michigan,  are  holden  and  stand  firmly  bound  and  obliged  unto 
Horatio  Pratt,  Esq.,  judge  oi  probate  in  and  for  said  county  of  Ingham, 
in  the  full  sum  of  one  thousand  dollars,  to  be  paid  unto  the  said 
Horatio  Pratt,  Esq.,  judge  of  probate  aforesaid,  or  to  his  successors 
in  said  office  or  assigns;  to  the  true  payment  whereof  we  do  bind 
ourselves,  and  each  of  us,  our  and  each  of  our  heirs,  executors,  and 
administrators,  jointly  and  severally,  for  the  whole  and  in  the  whole, 
firmly  by  these  presents. 

Dated  the  twelfth  day  oi  November,  iS70,  and  sealed  with  our  seals. 

The  condition  of  the  above  obligation  is  such  that  whereas,  the 
above-bounden  Jacob  Berner,  in  the  capacity  of  guardian  of  said 
Mary  Schlee  and  George  Schlee,  at  a  session  of  said  probate  court 
holden  on  the  twelfth  ddiy  of  November,  iS70,  obtained  license  to  make 
sale  of  certain  real  estate  of  said  minors  for  the  purpose  in  said  license 
mentioned;  now,  therefore,  if  the  said  Jacob  Berner,  guardian  as 
aforesaid,  shall  and  will  well  and  truly  sell  said  real  estate,  in  the 
manner  provided  by  law  for  the  sale  of  real  estate  by  executors  and 
administrators,  and  shall  account  for  and  dispose  of  the  proceeds  of 
said  sale  in  the  manner  provided  by  law,  and  shall,  in  all  things  rela- 
tive to  said  sale,  govern  himself  by  the  law  of  said  State,  so  that  the 
interest  of  said  minors  shall  be  secured,  then  the  above  obligation  to 
be  void;  otherwise  to  remain  in  full  force  and  virtue. 
Signed,  sealed,  and  delivered  )  Jacob  Berner.      (seal) 

in  presence  of  \  C.  H.  Darrow.     (seal) 

Ingham  County,  ss. :  At  a  session  of  the  probate  court  for  said 
county,  holden  at  the  probate  office  in  the  village  of  Mason,  this  twelfth 
day  oi  November,  in  the  year  of  our  Lord  \%70. 

I  have  examined  the  foregoing  bond,  and  approve  the  same,  and 
order  it  to  be  recorded. 

Horatio  Pratt,  Judge  of  Probate. 

in  double  the  value  of  the  real  estate  by    law.       Starr    &    C.    Anno.    Stat, 

sought  to  be  sold,  conditioned  for  the  111.   (1896),    c.    64,    par.    28,      See   also 

due   and  faithful  accounting  for   and  statutes  cited  supra,  note  i,  p.  61. 
disposition  of  the  proceeds  of  all  real         1.  See     How.      Anno.      Stat.     Mich, 

estate  that  may  be  sold  by  him  under  (1882),  §  6064;  also  statutes  cited  supra^ 

such   order,   in   the   manner   provided  note  i,  p.  61. 
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Form  No.  10043. 
(Precedent  in  Larimer  v.  Wallace,  36  Neb.  453.)' 

Know  all  men  by  these  presents,  that  we,  Ellen  E.  Larimer,  of  the 
county  of  Scott,  in  the  state  of  Iowa,  James  Gamble,  of  the  same 
place,  and  Joseph  Suiter,  of  the  county  of  Gage,  in  the  state  of  Ne- 
braska, are  held  and  firmly  bound  unto  the  Hon,  Daniel  Gantt,  judge 
of  the  district  court  of  the  first  judicial  district  of  Nebraska,  and  to 
his  successors  in  office  in  the  penal  sum  of  %1,000,  current  money  of 
the  United  States;  the  payment  of  which  sum  to  be  well  and  truly 
made  we  and  each  of  us  bind  ourselves,  our  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents. 

The  condition  of  the  above  obligation  is  such,  that  if  the  said  Ellen 
E.  Larimer,  guardian  of  Henry  Larimer,  shall  as  such  guardian  sell 
under  a  license  from  the  said  district  court  the  following  lands,  to 
wit,  the  S.  E.  1-Jf.  of  sec.  3U,  T.  5  N.,  of  R.  6  east,  in  said  Gage 
county,  in  the  manner  prescribed  by  law  for  the  sale  of  real  estate 
by  executors  and  administrators,  and  if  the  said  Ellen  E.  Larimer 
shall  account  for  and  dispose  of  the  proceeds  of  said  sale  in  the 
manner  provided  by  law,  then  this  obligation  to  be  void,  otherwise 
to  be  and  remain  in  full  force. 

Witness  our  hands  and  seals  this  10th  day  of  December,  i87-4. 

Ellen  E.  Larimer,     (seal) 
James  Gamble.  (seal) 

Joseph  Suiter.  (seal) 

Subscribed  and  sworn  to  by  Ellen  E.  Larimer  and  James  Gamble 
before  me,  a  notary  public  in  and  for  Scott  county,  Iowa,  this  10th 
day  of  December,  a.  d.  i87.4- 

John  W.  Buckman, 
Notary  Public,  Scott  County,  Iowa. 
The  above  bond  and  sureties  therein  approved. 

D.  Gantt,  Judge. 
Form  No.  10044.* 

Know  all  men  by  these  presents,  that  we,  Nathan  Hale,  as  princi- 
pal, and  Samuel  Short  and  William  West,  as  sureties,  are  held  and 

1.  Nebraska. — Comp.  Stat.  (1897),  §  the  advantage  of  the  said  Henry  LarU 

2569      See   also   statutes    cited    supra,  mer  and  all  other    persons    interested 

note  I,  p.  61.  therein.  Ellen  E.  Larimer.'' 

The   oath   required   by    Neb.    Comp.         2.  Oregon. — Hill's  Anno.  Laws  (1892), 

Stat.  (1897),  §  2570,  was  as  follows,  to  |  3122. 
wit:  See  also  similar  statutes  in  the  fol- 

"  I,  Ellen  E.  Larimer,  being  first  duly  lowing  states,  to  wit: 
sworn,  make  oath  and  say  that  I  am        Arizona.  —  Rev.  Stat.  (1887).  §  1361. 
the  guardian  above  mentioned  of  the         California.  —  Code  Civ.  Proc.  (1897), 

said  minor,  Henry  Larimer;  that  in  dis-  §  1788. 

posing   of   the   following   real    estate,         Idaho.  —  Rev.  Stat.  (1887),  §  5808. 
to-wit,  the  S.  E.  1-4  of  sec.  34,  T.  j"  N.,         Montana.  —  Code  Civ,  Proc.  (1895),  § 

of  R.  6  east  of  the  principal  meridian,  301 1. 

in   Gage  county,  Nebraska,  which  said         Nevada.  —  Gen.  Stat.  (1885),  §  579. 
lands  I  am  licensed  to  sell  by  the  said         North  Dakota.  —  Rev.  Codes  (1895),  § 

district  court,  I   will  use  my  best  en-  6570. 

deavors  to  dispose  of  the  same  in  such        South  Dakota.  —  Dak.    Comp.    Laws 

manner  as  will  be  most  convenient  for  (1887),  §  6020. 
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firmly  bound  nnto  John  Marshall,  as  county  judge  ^  of  the  county  of 
Multnomah,  in  the  state  of  Oregon,  and  to  his  successor  or  successors 
in  office,  in  the  sum  oi  five  thousand  dollars,  lawful  money  of  the 
United  States,  to  be  paid  to  the  said  John  Marshall,  as  county  judge 
as  aforesaid,  or  his  successor  or  successors  in  office,  for  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  sixth  day  of  May,  a.  d.  i899. 

The  condition  of  the  above  obligation  is  such  that  whereas,  the 
above  named  Nathan  Hale  wa.s,  on  the  sixth  da.y  of  March,  a.  d.  i899, 
as  guardian  of  the  person  and  estate  of  Richard  Roe,  a  minor,  duly 
licensed  by  the  County  Court  of  the  county  aforesaid,  to  sell  certain 
real  estate  of  said  minors,  which  is  particularly  described  in  the  order 
of  said  court  granting  said  license,  and  to  which  reference  is  hereby 
made ; 

Now,  if  the  said  Nathan  Hale,  as  such  guardian,  shall  sell  said  real 
estate  in  the  manner  prescribed  for  sales  of  real  estate  by  executors 
and  administrators,  and  shall  account  for  and  dispose  of  the  proceeds 
of  such  sale  in  the  manner  provided  by  law,  then  this  obligation  to 
be  void,  otherwise  to  be  and  remain  in  full  force  and  effect. 

Nathan  Hale.  (seal) 
Samuel  Short.  (seal) 
William  West,     (seal) 

(justification  of  sureties.)^ 

(2)  Special  Guardian. 

Form  No.  i  0045.' 

(Title  of  court  and  cause  as  in  Form  No.  10021.') 

Know  all  men  by  these  presents,  that  we,  Leonard  A.  Ford,  of 
Madison  in  the  county  of  Dane  and  state  of  Wisconsin,  as  principal, 
and  Samuel  Short,  of  Madison  in  the  county  of  Dane  and  state  of 
Wisconsin,  and  William  West,  of  Madison  in  the  county  of  Dane  and 
state  of  Wisconsin,  as  sureties,  are  held  and  firmly  bound  unto  the 
above  na.vcie6.  Richard  Roe,  an  infant,  in  the  penal  sum  oi  five  thousand 
dollars,  to  be  paid  unto  the  aforesaid  obligee,  his  heirs,  executors, 
administrators  and  assigns,  for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors,  administrators  and 
assigns,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the  eighth  day  of  March,,  a.  d. 
xW9. 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 
Leonard  A.  Ford,  who  has  been  appointed  the  special  guardian  of  the 
infant  aforesaid  in  the  above    entitled  matter,  shall  faithfully  per- 

1,  To  Whom  Payable.  —  The  bond  is  See  statutes  cited  supra,  note  i,  p.  61. 
made  payable  to  the  county  judge  in        2.   See    the    title    Justification    of 

Oregon  and  South  Dakota;  to  the  pro-  Sureties. 

bate  judge  xn  Arizona  and  Nevada;  to         3.    Wisconsin. — Stat.   (1898),   §  3505. 

the  state  in  North  Dakota;  and  to  the  See  also  statutes  cited  supra,  note  I, 

ward  in  California,  Idaho  a.tid  Montana,  p.  6i, 
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form  the  trust  reposed  in  him  as  the  special  guardian  of  the  afore- 
said infant  for  the  purpose  of  selUng  certain  real  estate  of  said 
infant,  and  shall  pay  over,  invest  and  account  for  all  moneys  that 
shall  be  received  by  him  as  such  special  guardian  according  to  the 
order  of  any  court  having  authority  to  give  directions  in  the  premises, 
and  shall  obey  all  orders  and  directions  of  the  court  in  relation  to 
the  said  trust,  then  this  obligation  to  be  void  and  of  no  effect,  but 
otherwise  to  be  in  full  force  and  virtue. 

Signed,  sealed  and  delivered  in  \  Leonard  A.  Ford,     (seal) 

presence  of  Charles  Mainjoy.  >  Samuel  Short.  (seal) 

Franklin  O.  Barnes.     )  William  West.  (seal) 

{justification  of  sureties. ) 

j.  Notice  of  Sale. 

Form  No.  10046. 

Under  and  by  virtue  of  an  order  and  decree  of  the  Honorable 
John  Marshall,  judge  of  the  Probate  Court,  Jefferson  county,  I,  Nathan 
Hale.,  guardian  of  the  estate  of  Richard  Roe,  a  minor,  will  sell  at 
public  outcry,  to  the  highest  bidder,  at  the  premises  number  thirty  M 
street,  in  the  city  of  Birmingham,  Jefferson  county,  Alabama,  on  Tues- 
day, the  tenth  day  of  May,  i899,  at  one  o'clock  in  the  a/ternoon,^  for 
cash  (or  as  the  case  may  be),  the  following  described  property  to  wit: 
(Jlere  describe). 

Nathan  Hale, 
Guardian  of  the  Estate  of  Richard  Roe. 

Form  No.  10047. 

(Precedent  in  Matter  of  Guernsey,  21  111.  447.)' 

Guardian's  Sale. 

Notice  is  hereby  given,  that  as  the  guardian  of  Frank  Guernsey  and 
John  M.  Guernsey,  and  by  virtue  of  an  order  of  the  County  Court  of 
t  he  county  of  Grundy,  and  State  of  Illinois,  I  shall,  on  the  6th  day  of 
October,  a,  d.  \Z56,  between  the  hours  of  ten  o'clock  a.  m.,  dsv^four 
o'clock  P.  M.,  proceed  to  sell,  in  subdivisions,  at  the  door  of  the  court- 
house in  said  county,  at  public  vendue,  lot  No.  2,  in  block  No.  2,  in 
ChapirCs  Addition  to  the  town  of  Morris,  in  said  county.  The  terms 
of  sale  will  be,  one-fourth  in  hand,  and  one-fourth  in  six  months,  and 
one-fourth  in  twelve  months,  and  one-fourth  in  eighteen  months,  with 
interest  on  the  back  payments,  and  the  back  payments  to  be  secured 
on  the  lot,  or  parcel  of  lot  purchased. 

E.  P.  Seely,  Guardian. 

Morris,  September  12,  iS56. 

I.Alabama. — Civ.  Code  (1896),  §2326.  if  not  completed  within   these  hours  it 

See  also  statutes  cited  J«/ra,  note  I,  p.  61.  maybe  continued   from    day   to   day. 

2.  Hoars  of  Sale.  —  A  sale  by  guardian  Ala.  Civ.  Code  (1896),  §  2327. 
must  not  commence  before  the  hour  of        3.  See   Starr   &   C.   Anno.    Stat.   111. 

eleven   in   the  morning,  nor  continue  (1896),  c.  74,  par.  32.     See  also  statutes 

longer  than  four  in  the  afternoon,  and  cited  supra,  note  1,  p.  61. 
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Form  No.  10048. 

(Precedent  in  Richardson  v.  Farwell,  49  Minn.  212.)' 
Guardian  Sale. 

In  the  matter  of  the  guardianship  of  Lewis  P.  and  Anna  M.  Richardson^ 
minors. 

Notice  is  hereby  given  that  by  virtue  and  in  pursuance  of  an  order 
of  license  made  in  said  matter  on  the  Jiih  day  of  December,  a.  d.  i87^, 
by  the  Judge  of  Probate  of  the  county  of  Rice,  the  undersigned 
guardian  to  said  Lewis  P.  and  Anna  M.  Richardson,  minors,  will  on 
the  Jlf.th  day  of  April,  a.  d.  i875,  at  one  o'clock  in  the  afterwoon,  at  the 
office  of  the  Register  of  Deeds  of  Hennepin  County,  in  the  city  of  Min- 
neapolis, offer  for  sale  at  public  vendue,  the  following  described  lands, 
to-wit:  The  undivided  one-fourth  (1-4)  of  the  north  half  (1-2)  of  the 
north-east  quarter  (N.  E.  1-4)  of  section  twenty  (20),  township 
twenty-nine  (29),  range  twenty-four  (24). 

The  terms  of  the  sale  will  be  made  known  at  the  time  and  place  of 
sale. 

Dated  at  Faribault,  -this  3rd  day  of  March,  a.  d.  i875. 

Geo.   IV.  Richardson,  Guardian. 

By  Geo.  Gilman,  attorney  in  fact  for  guardian. 

Form  No.  i  c  o  4  9  . 

(Precedent  in  Larimer  v.  Wallace,  36  Neb.  454.)' 
SALE  OF  minors'  LAND  BY  GUARDIAN. 

By  virtue  of  a  license  of  the  district  court  of  the  first  judicial 
district  of  Nebraska,  held  in  and  for  Gage  county,  to  me  granted,  I, 
Ellen  E.  Larimer,  guardian  of  Henry  Larimer,  a  minor,  will  sell  for 
cash  at  public  auction  on  Saturday,  the  25th  day  of  September,  a.  d. 
1875,  at  2  o'clock  P.  M.,  at  the  south  front  door  of  the  court  house,  in 
Beatrice,  Gage  county,  Nebraska,  the  following  real  estate,  situated 
in  said  Gage  county,  the  land  of  said  minor,  to  wit,  the  southeast 
quarter  of  section  SJf.,  in  T.  J  N.,  of  R.  6  east. 

Ellen  E.  Larimer, 
Guardian  of  Henry  Larimer. 

k.  AgTPeement  for  Sale  by  Special  Guardian. 
Form  No.  i  0050.^ 

It  is  hereby  contracted  and  agreed,  by  and  htVN  ten  Leonard  A. 
Ford,  as  special  guardian  of  Richard  Roe,  an  infant,  who  has  applied 
to  the  Circuit  Court  (pv  Judge  of  the  Circuit  Court)  oi  Dane  county, 
Wisconsin,  for  leave  to  sell  the  real  estate  hereinafter  described, 
party  of  the  first  part,  and  Edward  Melius,  of  said  county,  party  of 
the  second  part,  that: 

Whereas,  the  said  party  of  the  first  part  was,  by  an  order  duly  made 
on  the.  fifth  day  oi  April,  a.  d.  iW9,  in  the  above  named  matter,  duly 
authorized  and  empowered  as  such  guardian  to  contract  for  the  sale 

1.  See,  generally,  list  of  statutes  cited  2571.  See  also  statutes  cited  supra, 
supra,  note  1,  p.  61.  note  i,  p.  61. 

2.  Nebraska. — Comp.  Laws  (1897),  §        3.  ^w^wjm.— Stat.  (1898),  §3508.  See 

also  statutes  cited  supra,  note  i,  p.  61. 
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and  conveyance  of  all  the  right,  title  and  interest  of  the  said  infant 
in  and  to  the  said  real  estate  upon  the  terms  and  conditions  in  said 
order  mentioned,  subject  to  the  approval  and  confirmation  of  the 
said  court  (or  judge  of  said  court).  Now,  therefore,  this  indenture 
witnesseth,  that  said  party  of  the  first  part,  as  such  special  guardian, 
and  by  virtue  of  the  powers  and  authority  in  him  vested  by  said 
order,  hereby  contracts  and  agrees  to  sell  and  convey,  by  a  good  and 
lawful  deed  of  conveyance,  to  said  party  of  the  second  part,  his  heirs 
and  assigns  forever,  all  the  right,  title  and  interest  of  said  infant  in 
and  to  the  following  described  real  estate,  to  wit:  {Here  describe). 
And  said  party  of  the  second  part  hereby  agrees  to  and  with  said 
party  of  the  first  part  that  he  will  pay,  or  cause  to  be  paid,  to  the 
said  party  of  the  first  part,  for  the  interest  of  the  said  infant  in  and  to 
said  real  estate,  the  sum  of  five  thousand  dollars,  at  the  time  and  in 
the  manner  following,  viz :  {Here  state  terms  of  payment). 

Provided,  that  this  agreement  shall  be  of  no  force  or  validity  until 
it  is  approved  and  confirmed  by  the  Circuit  Court  (or  judge  of  the 
Circuit  Court)  of  Dane  county,  Wisconsin. 

In  witness  whereof  the  said  parties  have  hereunto  set  their  hands 
and  seals  th\s  fifteenth  day  oi  April,  a.  d.  \2,99. 

Signed,  sealed  and  delivered  )  Leonard  A.  Ford,     (seal) 

vx'^XQ.^Q.xiZt,  oi  Frank  Hatch.       \  Edward  Melius.       (seal) 

W.  M.  Ellis.         ) 

1.  Report  of  Agreement  for  Sale  by  Special  Guardian. 
Form  No.  i  005  i .' 

(  Title  of  court  and  cause  as  in  Form  No.  10021.) 
To  the  Circuit  Court  (or  Judge  of  the  Circuit  Court)  for  Dane  County: 

In  pursuance  of  an  order  of  this  court  (or  the  judge  of  this  court\ 
made  in  the  above  entitled  matter,  on  the  fifth  dsiy  oi  April,  i899, 
authorizing  and  empowering  me,  as  the  special  guardian  of  the  above 
named  infant,  to  contract  for  the  sale  of  all  the  right,  title  and 
interest  of  the  said  infant  in  and  to  the  real  estate  hereinafter  men- 
tioned and  described,  and  to  report  to  this  court  (or  the  judge  of  this 
court)  the  terms  and  conditions  of  the  agreement  made  by  me  with 
the  purchaser  thereof  before  executing  any  conveyance  of  said 
premises;  I,  Z^^«ar^^. -/^^r</,  the  special  guardian  of  said  infant,  do 
report  that  I  have  entered  into  a  written  agreement,  subject  to  the 
approval  of  this  court  (or  the  judge  of  this  court)  with  Edward  Melius, 
of  said  Dane  county,  for  the  sale  of  all  the  right,  title  and  interest  of 
said  infant  in  and  to  the  following  described  real  estate,  to  wit:  {Here 
describe),  upon  the  terms  and  conditions  following,  viz:  {Here  state 
terms);  which  said  written  agreement  is  hereto  annexed  and  made  a 
part  of  this  report. 

And  I  further  report  that  the  above  are  the  best  terms  upon  which 
I  could  sell  the  said  real  estate. 

All  of  which  is  respectfully  submitted. 

Dated  this  sixteenth  day  of  April,  a.  d.  i%99. 

Leonard  A.  Ford,  Special  Guardian. 

1.  Wisconsin,  —  Stat.  (1898),  §  3508.     See  also  statutes  cited  supra,  note  i,  p.  61. 
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m.  Oiiardian's  Report  of  Sale. 

(1)  For  Cash, 

Form  No.  10052.' 

{Commencing  as  in  Form  No.  9995,  and  continuing  down  to  *)  author- 
izing the  undersigned  to  sell  certain  realty  belonging  to  the  estate  of 
his  said  ward,  after  having  given  due  and  legal  notice  by  advertising 
same  in  the  ^^Birmingham  News"  a  newspaper  published  in  the  city  of 
Birmingham,  Jefferson  county,  Alabama,  for  three  weeks  previous  to 
the  day  of  sale,  setting  forth  the  time,  place  and  terms  of  sale,  and 
at  the  place  appointed  for  said  sale,  and  between  the  legal  hours  of 
sale,  he  did  offer  said  realty  for  sale  at  public  outcry,  and  at  said  sale 
James  Gould,  being  the  highest  bidder,  became  the  purchaser  of 
\Here  describe  property  purchased),  at  the  price  of  five  thousand  dol- 
lars. The  said  Nathan  Hale  further  reports  that  said  James  Gould 
has  complied  with  the  terms  of  said  sale,  *  and  has  paid  the  entire 
amount  of  said  purchase  money  in  cash;  that  said  sale  was  fairly 
conducted,  and  that  the  said  property  was  sold  for  a  sum  equal  to 
its  fair  value.  Wherefore,  he  respectfully  prays  that  said  sale  be 
confirmed. 

{Signature  and  jurat  as  in  Form  No.  9995.) 

Form  No.  10053.' 

To  the  Hon.  Court  of  Probate  for  the  District  of  Winchester. 

Pursuant  to  an  order  of  said  court  made  on  the  eighteenth  day  of 
March,  a.  d.  i89P,  upon  the  application  oi  Nathan  Hale,  oi  Winchester 
in  the  state  of  Connecticut,  guardian  of  Richard  Roe,  minor,  for  leave 
to  sell  said  minor's  lands  described  in  the  petition  of  %^\^  Nathan 
Hale,  on  file  in  said  court,  dated  the  sixth  day  oi  March,  i899,  said 
Nathan  Hale  sold  and  conveyed  to  James  Tent  all  the  right,  title  and 
interest  of  said  minor  in  the  land  in  said  petition  described,  to  wit: 
{Here  describe),  for  the  sum  of  three  Mi^wjaw^ dollars,  and  the  expenses 
of  said  sale  amounted  to  fifty  dollars. 

Dated  at  Winchester,  this  twentieth  day  of  March,  i899. 

Nathan  Hale,  Guardian. 

Form  No.  10054. 

(Precedent  in  Larimer  v.  Wallace,  36  Neb.  452.)' 

Received  the  license  hereto  annexed,  marked  Exhibit  '■'■A"  and, 
according  to  the  command  thereof,  I  did,  on  the  ^Jfth  day  of  August, 
iS75,  cause  a  notice  (a  copy  of  which  is  hereto  annexed,  marked 
Exhibit  "^  ")  to  be  published  in  the  Beatrice  Courier,  a  newspaper 
published  in  the  county  of  Gage,  Nebraska,  and  of  general  circulation 
therein,  and  continued  the  publication  of  the  same  for  thirty-two  dsiys, 
and  did  post  up  copies  of  the  said  notice  in  five  of  the  most  public 

1.  ^/a^awfl.— Civ.  Code  (1896),  §2330,  463.  See  also  statutes  cited  supra. 
See  also  statutes  cited  supra,   note  i,     note  i,  p.  61. 

p.  61.  3.  See  Neb.  Comp.  Stat.  (1897),  §  2601, 

2.  Connecticut.  —  Gen.  Stat.  (1888),  §     and  statutes  cited  supra,  note  i,   p.  61. 
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places  in  said  Gage  county,  giving  notice  that  I  would,  on  the 
25th  day  of  September^  i875,  at  the  south  front  door  of  the  court- 
house in  said  county,  at  2  o'clock  P.  m.,  of  said  day,  sell  the  said  lands 
in  said  license  mentioned,  at  public  auction;  and  I  did  at  said  time 
and  place  sell  said  lands  at  public  auction  to  Orren  Stevens  for  the 
sum  of  %liSO^  he  being  the  highest  and  best  bidder  therefor. 

That  before  the  sale  of  said  lands  I  did  cause  the  same  to  be 
appraised  in  the  manner  required  by  law,  which  said  appraisement  is 
hereto  annexed,  marked  Exhibit  "C,"  and  that  the  said  sum  of  %JiSO 
is  more  than  two-thirds  of  the  appraised  value  of  said  lands,  to  wit, 
the  S.  E.  1-Jf.  of  sec.  5^  in  T.  5  N.,  of  R.  6  east,  Gage  county. 

That  I  did  also  before  making  said  sale  make  and  file  with  the 
clerk  of  the  district' cowct  of  said  county  the  oath  required  by  law. 
All  done  in  Gage  county,  Nebraska. 

Witness  my  hand  this  27th  day  oi  September,  a.  d.  i875. 

Ellen  E.  Larimer. 

(2)  On  Credit. 

Form  No.  10055.' 

{Commencing  as  in  Form  No.  10052,  and  continuing  down  to  *)  and  has 
paid  one  half  of  said  purchase  money,  in  cash,  and  has  given  the 
joint  note  of  himself,  as  principal,  and  George  A.  Davis  and  Edward 
Melius,  as  his  sureties,  for  the  remainder  of  said  purchase  price, 
dated  the  day  of  said  sale,  and  payable  twelve  months  after  date ;  that 
said  sale  was  fairly  conducted  (concluding  as  in  Form  No,  10052'). 

Form  No.  10056.' 

In  the  County  Court  of  Greene  county. 

In  the  matter  of  the  application  of  i  Guardian's     Report 

Nathan  Hale,  guardian  of  Richard  Roe,  a  minor,  >•       of   Sale    of    Real 

to  Sell  Real  Estate.  )       Estate. 

To  the  Hon.  John  Marshall,  Judge  of  said  Court. 

The  undersigned,  Nathan  Hale,  guardian  of  Richard  Roe,  minor, 
would  hereby  report,  that  by  virtue  of  a  decree,  entered  on  the 
second  ^a.y  of  March,  jS99,  in  said  court  in  the  above  entitled  cause, 
he  did  on  the  nineteenth  day  of  March,  a.  d.  i85P,  between  the  hours 
of  ten  o'clock  in  the  forenoon  and  jfive  o'clock  in  the  afternoon  of 
said  day,  to  wit:  at  eleven  o'clock  A.  m.  of  said  day,  at  the  county  court- 
house in  Greene  county,  in  the  state  of  Illinois,  offer  for  sale,  at 
public  vendue,  the  real  estate  described  in  said  decree,  and  that 
Leonard  A.  Ford  bid  the  sum  of  three  thousand  dollars  for  the  said 
real  estate  described  in  said  decree,  to  wit:  (Here  describe).  And 
the  said  Leonard  A.  Ford,  being  the  highest  and  best  bidder  for  said 
described  real  estate,  the  same  was  struck  off  to  him  at  the  sum 
aforesaid. 

And  I  further  report  that  previous  to  making  said  sale  I  caused  a 
notice,  of  which  the  annexed  is  a  true  copy,  to  be  published  for  three 

\.  Alabama.  —  Civ.  Code  (1896;,  §  %,  Illinois. — Starr  &  C.  Anno.  Stat. 
2330.  See  al&o  statutes  cited  supra,  (i896),c.  64,  par.  33.  See  also  statutes 
note  I,  p.  61.  cited  supra,  note  i,  p.  61. 
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successive  weeks  in  the  "  Carrollton  Gazette"  a  weekly  secular  news- 
paper, published  at  Carrollton  in  said  county,  where  said  real  estate 
was  sold,  and  I  also  posted  up  similar  notices  in  four  of  the  most 
public  places  in  said  county,  three  weeks  previous  to  said  day  of  sale. 

I  further  report  that  said  Leonard  A.  Ford  paid  to  me,  on  the  day 
of  said  sale,  the  sum  oi fifteen  hundred  dollars,  and  that  he  secured 
the  balance  as  follows:  (^Here  state  how  secured^. 

And  I  do  further  report,  that  the  said  sale  took  place  at  the  time 
and  place  mentioned  in  the  notice  of  sale  aforesaid,  and  was  in  all 
respects,  according  to  the  best  knowledge,  information  and  belief  of 
the  undersigned,  fairly,  honestly  and  impartially  conducted;  he  there- 
fore respectfully  requests  that  the  said  sale  so  made  as  aforesaid  may 
be  confirmed,  and  that  he  may  be  authorized  and  empowered  to  execute 
proper  conveyances  in  the  law  to  said  purchaser  of  said  real  estate. 

All  of  which  is  respectfully  submitted. 

Dated  \.\\%  first  day  of  April,  a.  d.  \Z99. 

Nathan  Hale^  Guardian  of  said  minor. 
State  of  Illinois.  ) 

r   SS 

Greene  County,    j 

Nathan  Hale,  being  duly  sworn,  says  that  he  has  read  the  fore- 
going report,  by  him  signed,  and  knows  the  contents  thereof,  and 
that  the  same  is  true,  according  to  his  best  knowledge,  information 
and  belief. 

Nathan  Hale. 
Subscribed  and  sworn  to  before  me  this  first  day  of  April,  a.  d.  i859. 
John  Hancock,  Clerk  of  the  Probate  Court. 

Form  No.  10057. 

(Precedent  in  Gilmore  v.  Rodgers,  41  Pa.  St.  124.)* 
To  the  Honorable  Judges  of  the  Orphans  Court  of  Allegheny  county: 

Moses  Chess,  Esquire,  guardian  ol  John  Thompson,  Henry  C.  Thomp- 
son, Rebecca  Thompson,  Nancy  J.  Thompson,  and  Sarah  E.  Thompson, 
minor  children  of  Dorcas  Thompson,  wife  oi  John  P.  Thompson,  and 
daughter  of  yi7^«  J/V-jVa//,  deceased,  respectfully  showeth:  That  in 
pursuance  of  the  order  of  your  honorable  court,  made  August  11th, 
A,  D.  \Z60,  at  No.  74  oi  June  Term  1Z6O,  he  did,  on  the  date  of  the 
said  order,  sell  the  estate  and  interest  of  the  said  minors  in  the  tract 
of  land  and  messuage,  situate  in  Jefferson  township,  Allegheny  county, 
and  state  of  Pennsylvania,  containing  186  acres  and  139  1-2  perches, 
of  which  the  said  John  McNutt,  deceased,  seised,  as  the  same  is  fully 
described  in  said  orders,  unto  William  W.  Rodgers,  for  the  sum  of 
$6,000,  payable  as  follows,  viz.:  $4,000  in  cash,  and  the  balance  in 
four  equal  annual  payments,  with  interest.  He,  therefore,  prays  your 
honorable  court  to  ratify,  approve,  and  confirm  said  sale,  and  to  per- 
mit him  to  acknowledge  a  deed  to  said  William  W.  Rodgers  for  the 
same  in  open  court,  and  decree  that  he  deliver  said  deed  on  receipt 
of  the  purchase-money  and  securities. 

And  he  will  ever  pray,  etc. 

[Moses  Chess,  Guardian.]^ 

1.  See,  generally,  statutes  cited  j«/ra,  2.  The  matter  enclosed  by  [  ]  will  not 
note  I,  p.  61.  be  found  in  the  reported  case. 
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n.  Order  Confirming  Sale. 
(1)  For  Cash. 

Form  No.  10058.' 

Richard  Roe,  a  minor,  Estate  of.  \    ...  ^^     „qq 
Confirmation  of  Sale.  \  ^^'^'^  •'^'  ^^^^• 

This  day  comes  Nathan  Hale,  guardian  of  the  above  named  minor, 
and  the  said  Nathan  Hale,  having  heretofore,  to  wit,  on  the  thirty- 
first  day  of  March,  i899,^  filed  his  report  in  writing,  and  under  oath, 
setting  forth,  among  other  things,  that  on  the  fourth  Monday  of 
March,  iSP9,  being  the  twenty-seventh  day  of  the  month,  within  the 
hours  provided  by  law,  and  in  strict  accordance  with  all  and  singular 
the  terms  and  requirements  of  the  former  order  and  decree  of  this 
court,  granted  and  entered  in  the  premises,  on  \.\\t,  first  d^di^  oi  March, 
i899,  he  proceeded  and  sold  at  public  outcry,  at  the  premises  number 
thirty  M  street,  in  the  city  of  Birmingham,  Jefferson  county,  Alabama, 
the  lands  set  forth  and  particularly  described  in  said  former  order 
and  decree,  and  that  said  land  was  purchased  at  said  sale  by  James 
Gould,  for  the  sum  oi  five  thousand  dollars.  And  it  appearing  to  the 
satisfaction  of  the  court  from  the  said  report,  and  from  the  evidence 
now  therewith  submitted,  that  said  amount  so  bid  for  said  land,  by 
said  James  Gould,  was  the  highest  and  best  bid  for  the  same;  that 
said  sum  is  equal  to  the  fair  value  of  the  lands;  that  said  sale  was 
legally  and  fairly  conducted  and  made,*  and  that  the  purchase  money 
was  paid  in  cash,  as  required  by  said  former  order  and  decree. 

It  is  ordered  and  decreed,  that  sale  be  and  the  same  hereby  is 
approved  and  in  all  things  ratified  and  confirmed  by  the  order  and 
authority  of  this  court. 

It  is  further  ordered  and  decreed,  that  the  said  Nathan  Hale,  as 
such  guardian  as  aforesaid,  be  authorized  and  he  is  hereby  ordered 
to  convey,  by  proper  deed,  to  the  said  James  Gould,  all  right,  title 
and  interest  which  Richard  Roe,  his  said  ward,  has  in  said  lands. 

It  is  further  ordered  that  said  report,  and  all  other  papers  on  file 
relating  to  this  proceeding,  be  recorded. 

Form  No.  10059. 

(Precedent  in  Dawson  v.  Helmes,  30  Minn,  no.)' 

Territory  of  Minnesota,  \  t>    j.  ^   r^       ,. 

County  oi  Dakota.  \^^''-     Probate  Coxxrt: 

At  a  special  session  of  the  probate  court,  holden  in  and  for  said 
county,  at  Hastings,  on  Tuesday,  February  23,  a.  d.  \858. 

Present — John  J.  McVay,  Judge. 

In  the  matter  of  the  application  of  Benjamin  A.  D.  Young,  guardian, 
for  license  to  sell  real  estate  of  Benjamin  J.  Young,  Anthony  T.  Young 
and  Alexander  H.  Young,  minors. 

1.  Alabama.  —  Civ.  Code  (1896),  §  made  until  after  the  expiration  of  ten 
2334.  See  also  statutes  cited  supra,  days  from  the  time  the  report  of  sale  is 
note  — ,  p.  — .  filed.     Ala.  Civ.  Code  (1899),  §  2333. 

2.  When  Confirmed.  —  An  order  con-  3.  See,  generally,  statutes  cited 
firming  a  sale  of  lands  must  not   be  supra,  note  — ,  p.  — . 
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On  this  ZSrd  day  of  February,  a.  d.  \Z58,  appeared  J.  J.  Noah^ 
attorney  for  the  above  guardian,  B.  A.  D.  Young,  and  filed  proof  of 
publication  of  notice  to  sell  the  real  estate  of  said  minors,  in  pursu- 
ance of  license  heretofore  granted  by  this  court;  and  the  court  having 
examined  the  proceedings  upon  the  aforesaid  sale,  and  the  said 
Benjamin  A.  D.  Young,  by  his  attorney,  having  presented  an  acknowl- 
edged instrument  as  evidence  that  the  said  sale  was  legally  made  and 
fairly  conducted,  and  J.  J.  Noah  having  testified  that  the  sums  bid 
for  said  lands  were  not  disproportionate  to  their  value;  Therefore, 
the  court  doth  order  and  decree  that  the  said  sale  of  the  said  real 
estate  be  and  the  same  is  hereby  confirmed, 

John  J.  McVay,  Judge  of  Probate. 

Form  No.  10060. 

(Precedent  in  Larimer  v.  Wallace,  36  Neb.  454.)' 
In  the  district  court  of  the  first  judicial  district  of  Nebraska.,  held 
in  and  for  Gage  county. 

In  the  matter  of  the  application  of  Ellen  E.  Larimer,  guardian  of 
Henry  Larimer,  to  sell  the  lands  of  said  minor. 

Confirmation  of  Sale  of  Lands. 
And  now,  on  this  third  da.y  oi  November,  iS75,  comes  the  sa.id  Ellen 
E.  Larimer,  by  S.  C.  B.  Dean,  her  attorney,  and  the  court  having 
fully  examined  the  papers  in  this  cause,  and  being  fully  advised  in  the 
premises,  order  that  the  sale  of  the  lands  made  by  said  Ellen  E. 
Larimer,  under  the  license  for  that  purpose  heretofore  granted  by 
said  court,  be  confirmed,  and  is  hereby  ordered  that  a  deed  of  said 
lands  be  made  by  said  Ellen  E.  Larimer  to  Orren  Stevens,  the  pur- 
chaser of  said  lands. 

D.  Gantt,  Judge. 

(2)  On  Credit. 
Form  No.  i  o  o  6 1  .* 

{Commencing  as  in  Form  No.  10058,  and  continuing  down  to  *)  and  that 
one  half  of  the  purchase-money,  which  was  required  by  said  former 
order  and  decree  to  be  paid  in  cash,  has  been  duly  paid,  and  that  the 
balance  of  said  purchase-money  has  been  sufficiently  secured,  accord- 
ing to  law,  and  to  said  decree  of  sale; 

It  is  ordered  and  decreed,  that  said  sale  be  and  the  same  hereby  is 
approved  and  in  all  things  ratified  and  confirmed  by  the  order  and 
authority  of  this  court. 

It  is  further  ordered,  that  said  report,  and  all  other  papers  on  file 
relating  to  this  proceeding,  be  recorded. 

Form  No.  10062.' 

(  Title  of  court  and  cause  as  in  Form  No.  10056.') 
And  now  comes  the  above  named  Nathan  Hale  and  makes  his 
report  of  the  sale  of  the  real  estate  described,  in  pursuance  of  an 

1.  See  Neb.  Comp.  Stat.  (1897),  §  See  also  statutes  cited  j«/ra,  note  i,  p.  61. 
2602;  also  statutes  cited  supra,  note  i,  3.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
p.  6i.  (1896),  c.  64,  par.  33.     See  also  statutes 

2.  Alabama. — Civ.  Code  (1896),  §  2334.  cited  supra,  note  i,  p.  61. 
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order  of  this  court  made  at  the  March  term,  a.  d.  i89P,  which  said 
report  is  in  the  words  and  figures  following,  to  wit:  {Here  copy)\ 
which  said  report  is  received  and  approved  and  ordered  to  be  spread 
upon  the  records  of  this  court;  and  all  the  acts  and  doings  of  the 
said  Nathan  Hale  in  and  about  the  said  sale  are  confirmed,  and  the 
said  Nathan  Hale  is  hereby  ordered,  as  such  guardian,  to  execute, 
acknowledge  and  deliver  a  deed  of  said  real  estate  to  the  said  Leonard 
A.  Ford  on  his  complying  with  the  terms  of  said  sale. 

Form  No.  10063. 

(Precedent  in  Gilmore  v.  Rodgers,  41  Pa.  St.  124.)' 
And  now,  to  wit,  April  3d,  a.  d.  i85i,  the  court  ratify  and  confirm 
the  sale  made  by  Moses  Chess,  guardian,  to  William  W.  Rodgers,  as 
within  reported,  and  direct  him  to  acknowledge  in  open  court,  a  deed 
for  the  same,  and  deliver  said  deed  upon  his  receiving  the  purchase- 
money  and  said  securities. 

Form  No.  10064.' 

(  Title  of  court  and  cause  as  in  Form  No.  10021. ) 

On  reading  and  filing  the  report  of  Leonard  A.  Ford,  the  special 
guardian  of  the  infant  above  named,  made  in  pursuance  of  the  order 
of  this  court  (or  the  judge  of  this  court^,  dated  the  fifth  day  of  April^ 
A.  D.  \Z99,  stating  that  in  pursuance  of  said  order  he,  the  said  special 
guardian,  had  entered  into  an  agreement,  subject  to  the  approbation 
of  this  court,  with  Edward  Melius  for  the  sale  of  the  real  estate  of 
said  infant  upon  the  terms  and  conditions  specified  in  the  said  report; 
on  motion  oi  Jeremiah  Mason,  attorney  for  said  applicant. 

It  is  hereby  ordered,  that  said  report  of  said  special  guardian,  and 
the  agreement  therein  mentioned,  be  and  the  same  are  hereby  ratified 
and  confirmed. 

And  it  is  further  ordered,  that  the  said  special  guardian  do  exe- 
cute, acknowledge  and  deliver  to  the  said  Edward  Melius  a  good, 
valid  and  sufficient  deed  of  the  said  real  estate  of  the  said  infant  upon 
his  complying  with  all  the  terms  and  conditions  upon  which  said  deed 
was,  by  the  terms  of  said  agreement  and  order,  to  be  delivered. 

And  it  is  further  ordered,  that  the  said  special  guardian  do,  out  of 
the  money  received  for  said  sale,  pay  the  sum  oi  five  hundred  doWars 
to  Mary  Roe  for  her  right  of  dower  in  said  premises,  and  take  her 
receipt  in  full  discharge  thereof;  that  he  pay  to  the  attorney  for  the 
petitioner,  Jeremiah  Mason,  the  costs  of  these  proceedings,  allowed 
and  fixed  hereby  at  the  sum  of  sixty  dollars. 

And  it  is  further  ordered,  that  the  remainder  of  said  moneys  {Here 
state  terms  for  payment  of  balance"). 

And  it  is  further  ordered,  that  upon  the  compliance  by  said  special 
guardian  with  this  order  his  liability  as  such  ceases,  and  his  sureties 
be  released  from  further  liability. 

Dated  tht  twentieth  day  oi  April,  a.  d.  iW9. 
By  the  Court, 

John  Marshall,  Circuit  Judge. 

1.  See,  generally,  statutes  cited  j«/ra,  2.  Wisconnn. — Stat.  (1898),  §3508.  Sec 
note  I,  p.  61.  also  statutes  cited  supra,  note  i,  p.  61, 
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o.  Order  Setting  Aside  Sale. 

Form  No.  10065.' 

Richard  Roe,  a  minor,  Estate  of.)      aj.   -j  in     qqq 
Setting  Aside  Sale.  )  ' 

This  day  comes  Nat/tan  Ifa/e,  guardian  of  the  above  named  minor, 
and  files  his  report  in  writing  and  under  oath,  setting  forth  among  other 
things  that  on  the  fourth  Monday  oi  March,  iS99,  being  the  twenty- 
seventh  day  of  the  month,  in  pursuance  of  the  former  order  and  decree 
of  this  court,  granted  and  entered  in  the  premises  on  \he  first  day  of 
March,  iS99,  he  proceeded  and  sold  at  public  outcry,  at  the  premises 
number  thirty  M  street,  in  the  city  of  Birmingham,  Jejferson  county, 
Alabama,  the  lands  set  forth  and  particularly  described  in  said  former 
order  and  decree;  and  that  said  land  was  purchased  at  said  sale  by 
James  Gould,  for  the  sum  of  one  thousand  dollars.  And  it  appearing 
to  the  satisfaction  of  the  court  from  said  report  that  the  amount  for 
which  the  said  land  was  sold  is  not  equal  to  its  fair  value  (or  that  the 
terms  of  sale,  as  prescribed  by  the  said  former  decree  of  this  court,  not  having 
been  complied  with,  or  that  the  said  sale  was  not  fairly  conducted^ 

It  is  ordered  and  decreed  that  the  said  sale  be  and  the  same  is 
hereby  vacated. 

p.  Report  of  Payment  of  Purchase-money. 
Form  No.  10066.' 

{Commencing  as  in  Form  No.  9915,  and  continuing  down  to  *.) 

Nathan  Hale,  guardian  of  the  estate  of  Richard  Roe,  a  minor, 
respectfully  represents  thsit  fames  Gould  has  this  day  completed  his 
payments  for  the  lot  of  land  bought  by  him  on  the  twenty -seventh  day 
of  March,  iS99,  at  a  sale  of  certain  of  the  lands  then  belonging  to 
said  minor,  made  by  said  guardian  under  order  of  this  court,  which 
said  sale  was  duly  confirmed  to  the  said  Nathan  Hale  by  a  decree  of 
this  court,  rendered  on  the  tenth  day  of  April,  iS99,  and  that  the  said 
Nathan  Hale  has  now  paid  for  said  land  in  full,  and  has  complied  with 
all  the  conditions  of  said  decree  of  sale. 

Wherefore,  he  prays  that  an  order  may  be  made  directing  him  to 
convey  the  land  to  said  James  Gould;  or  that  such  other  order  and 
decree  may  be  made  in  the  premises  as  may  be  according  to  law. 

{Signature  and  jurat  as  in  Form  No.  9995.) 

q.  Order  Directing  Conveyance. 

Form  No.  10067.' 

Richard  Roe,  a  minor.  Estate  of  )  ^     .^ 

Order  to  Convey.  )     ^  ^ 

This  day  comes  Nathan  Hale,  guardian  of  the  above  named  minor, 

1.  Alabama.  —  Civ.  Code  (1896),  §  2335.  See'  also  statutes  cited  supra, 
2331.     See   also    statutes   cited   supra,     note  i,  p.  61. 

note  I,  p.  61.  3.  Alabama. — Civ.  Code  (1896),  §  2336. 

2.  Alabama.  —  Civ.    Code    (1896),    §     See  also  statutes  cited  j»/ra,  note  i.  p.  61. 
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and  files  his  report  in  writing,  showing  among  other  things  that  James 
Gould,  who  became  the  purchaser  of  certain  land  belonging  to  said 
minor,  which  land  is  particularly  described  in  the  decree  of  this 
court,  recorded  on  the  first  day  of  March,  i899,  has  fully  complied 
with  the  conditions  contained  in  the  decree  of  this  court  under 
which  the  said  sale  was  made,  and  with  the  requirements  of  law 
in  such  cases,  and  that  he  has  paid  to  said  guardian  the  entire 
amount  of  the  purchase-money  for  which  said  land  was  sold,  and 
the  court  being  satisfied  from  an  inspection  of  the  records  that  the 
sale  of  said  lands  was  in  all  things  regular  and  fair,  and  that  said 
sale  was  heretofore  duly  approved  and  confirmed  by  the  decree  of 
this  court; 

It  is  further  ordered  and  decreed,  that  said  Nathan  Hale,  as  such 
guardian  as  aforesaid,  be  authorized  and  he  is  hereby  ordered  to  con- 
vey, by  proper  deed,  to  the  said  James  Gould,  all  right,  title  and 
interest  which  the  said  Richard  Roe  had  in  such  lands  at  the  time  of 
such  sale. 

r.  Deed.' 

Form  No.  10068.* 

This  indenture,  made  the  seventeenth  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-nine,  at  San  Ber- 
nardino, state  of  California,  by  and  between  Nathan  Hale,  the  duly 
appointed,  qualified  and  acting  guardian  of  Richard  Roe,  a  minor,  the 
party  of  the  first  part,  and  James  Webster  of  said  San  Bernardino,  the 
party  of  the  second  part,  witnesseth :  That  whereas,  on  the  twenty-third 
day  of  February,  a.  d.  \W9,  the  Superior  Court  of  the  county  of  San 
Bernardino,  state  of  Calijornia,  made  an  order  of  sale  authorizing  the 
said  party  of  the  first  part  to  sell  certain  real  estate  of  said  minor, 
situated  in  the  town  of  San  Bernardino,  state  of  California,  and 
specified  and  particularly  described  in  said  order  of  sale.  And 
whereas,  under  and  by  virtue  of  said  order  of  sale,  and  pursuant  to 
legal  notices  given  thereof,  the  said  party  of  the  first  part,  on  the 
twenty-fifth  day  of  March,  a.  d.  \W9,  at  the  town  of  San  Bernardino 
in  said  county  of  San  Bernardino  between  the  hours  of  nine  o'clock 
in  the  morning  and  the  setting  of  the  sun  on  the  same  day,  to  wit: 
at  ten  o'clock  A.  m.,  offered  for  sale  the  real  estate  described  in  said 
order  of  sale  at  public  auction  and  subject  to  confirmation  by  said 
Superior  Court,  the  said  real  estate,  situated  in  the  said  town  of  San 
Bernardino  and  specified  and  described  in  said  order  of  sale  as  afore- 
said, and  at  such  sale  the  said  party  of  the  second  part  became  the 
purchaser  of  the  said  real  estate  hereinafter  particularly  described, 
for  the  sum  of  three  thousand  dollars,  he  being  the  highest  and  best 
bidder,  and  that  being  the  highest  and  best  sum  bid; 

And  whereas,  the  said  Superior  Court,  upon  the  due  and  legal  return 
of  his  proceedings  under  the  order  of  sale,  made  by  the  said  party  of 
the  first  part  on  the  twenty-fifth  A^y  ol  March,  a.  d.  i%99,  after  making 

1.  Freoadent. —  For  another  form  of  2.  California.  —  Code  Civ.  Proc. 
guardian's  deed  see  Crislip  v.  Cain,  19  (1897),  §§  1091.  1555,  1971.  See  also 
W.  Va.  438.  statutes  cited  supra,  note  i,  p.  61. 
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the  said  sale,  did  on  Xht.  fourteenth  day  of  April,  a.  d.  i  8.9.9,  make 
an  order  confirming  said  sale,  and  directing  conveyances  to  be  exe- 
cuted to  the  said  party  of  the  second  part;  a  certified  copy  of  which 
order  of  confirmation  was  recorded  in  the  office  of  the  county 
recorder  of  said  San  Bernardino  county  within  which  the  said  land 
sold  is  situated,  on  the  sixteenth  day  of  April,  a.  d.  i859,  and  which 
said  order  of  confirmation  now  on  file  of  record  in  the  said  Superior 
Court,  and  which  said  record  thereof  in  said  recorder's  office  are 
hereby  referred  to  and  made  a  part  of  this  indenture; 

Now,  therefore,  the  said  Nathan  Hale,  the  guardian  of  the  said 
Richard  Roe,  a  minor,  as  aforesaid,  the  party  of  the  first  part,  pur- 
suant to  the  order  last  aforesaid,  of  the  said  Superior  Court,  for  and 
in  consideration  of  the  sum  of  three  thousand  dollars,  to  him  in  hand 
paid  by  the  said  party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  has  granted,  bargained,  sold  and  conveyed, 
and  by  these  presents  does  grant,  bargain,  sell  and  convey  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns  forever,  all  the 
right,  title,  interest  and  estate  of  the  said  Richard  Roe,  minor,  in 
and  to  all  the  certain  lot,  piece  or  parcel  of  land,  situated,  lying  and 
being  in  said  county  of  San  Bernardino,  state  of  California,  and 
bounded  and  particularly  described  as  follows,  to  wit:  {Here  describe^ 
together  with  the  tenements;  hereditaments  and  appurtenances  what- 
soever to  the  same  belonging,  or  in  any  wise  appertaining,  to  have 
and  to  hold  all  and  singular  the  above  mentioned  and  described 
premises,  together  with  the  appurtenances,  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  to  him  and  their  sole  use,  benefit 
and  behoof  forever. 

In  witness  whereof,  the  said  party  of  the  first  part,  guardian  as 
aforesaid,  has  hereunto  set  his  hand  and  seal,  the  day  and  year  first 
above  written. 

Signed,  sealed  and  delivered  in  ^  Nathan  Hale.         (seal) 

the  presence  of  Samuel  Short.         >  Guardian  of  Richard  Roe^ 
William  Long.        )  minor. 

Form  No.  10069. 

This  indenture  made  this  thirteenth  dacy  oi  April,  a.  d.  iZ99,  between 
Nathan  Hale,  of  Carrollton,  in  the  county  of  Greene  and  state  of 
Illinois,  the  duly  appointed  and  qualified  guardian  of  Richard  Roe, 
minor,  under  letters  issued  from  the  County  Court  of  Greene  county, 
in  the  state  of  Illinois,  as  such  guardian,  party  of  the  first  part,  and 
Leonard  A.  Ford,  of  the  city  of  Carrollton  in  the  county  of  Greene 
and  state  of  Illinois,  party  of  the  second  part: 

Witnesseth,  that,  whereas,  the  said  party  of  the  first  part,  as  such 
guardian,  on  the  sixth  day  of  February,  a.  d.  \W9,  more  than  ten  days 
before  the  commencement  of  the  term  of  court  at  which  said  appli- 
cation was  made,  filed  his  petition  in  said  court,  praying,  upon  legal 
cause  therein  set  forth,  for  an  order  to  sell  the  real  estate  belonging 
to  said  ward,  hereinafter  described,  and  gave  notice  of  such  appli- 
cation, to  all  persons  concerned,  by  publication  in  the  "  Carrollton 
Gazette^'  a  newspaper  published  in  said  county  of  Greene,  once  a  week, 
for  three  successive  weeks,  before  the  session  of  the  court  at  which 
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said  application  was  made,  and  also  served  said  ward  with  a  copy  of 
such  notice,  ten  days  before  the  hearing  of  such  application: 

And  whereas,  the  said  County  Court,  after  hearing  said  application, 
on  the  twentieth  day  of  February^  a.  d.  i895,  did,  by  order  duly 
entered,  empower  and  direct  the  said  Nathan  Hale,  as  such  guardian, 
to  sell  at  public  vendue,  the  real  estate  of  said  ward  hereinafter 
described,  as  prayed  in  said  petition: 

And  whereas,  in  pursuance  of  the  said  decretal  order  of  the  County 
Court  aforesaid,  the  said  party  of  the  first  part,  as  such  guardian  as 
aforesaid,  having  given  due  public  notice  of  the  intended  sale,  by 
causing  a  notice  of  the  terms,  time  and  place  of  such  sale,  together 
with  a  description  of  the  real  estate  to  be  sold,  to  be  previously 
posted,  for  three  weeks,  at  three  of  the  most  public  places  in  the 
county  where  such  real  estate  was  sold,  and  also  to  be  published,  for 
three  successive  weeks,  prior  to  said  sale,  in  the  "  Carrollton  Gazette" 
a  newspaper  published  in  said  Greene  county,  agreeably  to  the  order 
and  direction  of  the  said  County  Court,  did,  on  the  eighteenth  day  of 
March,  a.  d.  i895,  pursuant  to  the  order  and  notice  aforesaid,  sell  at 
public  vendue  the  real  estate  of  the  said  ward  hereinafter  described, 
to  Leonard  A.  Ford,  the  said  party  of  the  second  part,  for  the  sum 
of  three  thousand  dollars,  he  being  the  highest  bidder  therefor. 

And  whereas,  the  said  party  of  the  first  part  made  return  of  his 
proceedings  and  sale,  under  said  order,  to  said  County  Court,  and  the 
said  County  Court  having  carefully  examined  the  same  on  the  twenty- 
fifth  day  of  March,  a.  d.  \%99,  finding  the  same  correct,  did  approve^ 
and  confirm  the  same,  and  ordered  the  said  Nathan  Hale,  as  such 
guardian,  to  execute,  acknowledge  and  deliver  a  deed  of  said  real 
estate  to  said  party  of  the  second  part,  on  his  complying  with  the 
terms  of  said  sale: 

And  whereas,  the  said  party  of  the  second  part  has  in  all  things 
complied  with  the  terms  of  said  sale  on  his  part  to  be  performed; 
Now,  therefore,  this  indenture  witnesseth,  that  the  said  party  of  the 
first  part,  in  consideration  of  the  premises  and  the  sum  of  three  thou- 
sand dollars  to  him  in  hand  paid  by  the  said  party  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged,  has  granted,  bargained 
and  sold,  and  by  these  presents  does  grant,  bargain  and  sell,  unto 
the  said  party  of  the  second  part,  his  heirs  and  assigns  forever,  all 
the  following  described  lot,  piece  or  parcel  of  land  situate  in  the 
county  of  Greene  and  state  of  Illinois,  and  known  and  described  as  , 
follows,  to  wit:  (^Here  describe),  together  with  all  and  singular  the 
hereditaments  and  appurtenances  thereunto  belonging  or  in  any  wise 
appertaining,  and  all  the  estate,  right,  title,  interest,  claim  and 
demand  whatsoever,  at  law  or  in  equity,  of  the  said  ward,  Richard 
Roe,  in  and  to  the  said  premises:  To  have  and  to  hold  the  same 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns  forever, 
as  fully  and  effectually  to  all  intents  and  purposes  in  law  as  he,  the 
said  party  of  the  first  part,  might,  could  or  ought  to  sell  and  convey 

1.  Approval  of  Sale.  —  A  guardian's  Keogh,  ii  III.  642;  Rawlings  z'.  Bailey, 
deed  is  inoperative  unless  the  sale  has  15  111.  178;  Ayers  v.  Baumgarten,  15 
been  reported  to  and  approved  by  the  111.  444;  young  v,  Dowling,  15  III. 
court  authorizing  the  same.     Young  v.    481. 
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the  same,  by  virtue  of  the  said  decretal  order  of  the  said  County  Court 
above  referred  to. 

In  witness  whereof,  the  said  party  of  the  first  part,  as  guardian  as 
aforesaid,  has  hereunto  set  his  hand  and  seal,  the  day  and  year  first 
above  written. 

Nathan  Hale,     (seal) 
State  of  Illinois,      \ 
County  of  Greene.  \ 

I,  Norton  Porter,  notary  public  in  and  for  the  said  county,  in  the 
state  aforesaid,  do  hereby  certify  that  Nathan  Hale,  guardian  of 
RicJiard  Roe,  a  minor,  personally  known  to  me  to  be  the  person 
whose  name  is  subscribed  to  the  foregoing  instrument,  appeared 
before  me  this  day  in  person,  and  as  such  guardian  acknowledged 
that  he  signed,  sealed  and  delivered  the  said  instrument  as  his  free 
and  voluntary  act  for  the  uses  and  purposes  therein  set  forth. 

Given  under  my  hand  and  seal  this  thirteenth  day  of  April,  a.  d. 
\Wd. 

(seal)  Norton  Porter^ 

Notary  Public  for  Greene  County,  Illinois. 

Form  No.  10070. 

(Precedent  in  Dawson  v.  Helmes,  30  Minn.  lo8.)* 

To  all  persons  to  whom  these  presents  shall  come: 

Benjamin  A.  D.  Young,  of  the  county  of  Dakota,  in  the  state  of 
Minnesota,  guardian  of  Benjamin  Joseph  Young,  Anthony  Tyler  Young, 
and  Alexander  Hypolite  Young,  minors,  and  children  of  the  aforesaid 
Benjamin  A.  D.  Young,  send  greeting: 

Whereas,  by  an  order  of  the  probate  court,  holden  at  Mendota, 
within  and  for  the  county  of  Dakota,  on  the  ^Srd  day  of  September, 
in  the  year  i857,  the  said  Benjamin  A.D.  Young,  in  his  capacity  of 
guardian,  as  aforesaid,  was  empowered  and  licensed  to  make  sale  of 
820  acres  of  land  for  each  of  the  aforesaid  minors  hereinafter 
described.  And  whereas  the  said  Benjamin  A.  D.  Young,  having 
given  the  bond  and  taken  the  oath  by  law  required,  before  fixing  on 
the  time  and  place  of  sale,  and  also  giving  public  notice  of  the  said 
sale  by  causing  a  notification  thereof  to  be  inserted  and  printed  three 
weeks  successively  in  the  newspaper  called  the  Hastings  Independent, 
a  weekly  journal  printed  in  the  aforesaid  county  of  Dakota,  did,,  the 
second  day  oi  January,  a.  d.  18S8,  cause  the  said  minors'  land  to  be 
exposed  for  sale,  pursuant  to  said  notice,  at  public  vendue,  at  the 
door  of  the  old  court-house  in  Mendota,  in  the  aforesaid  county  of 
Dakota,  and  the  same  was  then  and  there  struck  off  to  Franklin  Steele, 
of  the  county  of  Hennepin,  in  the  aforesaid  territory  of  Minnesota,  for 
the  sum  of  two  thousand  three  20-100  dollars,  he  being  the  highest 
bidder  therefor:  Now,  know  ye,  that  I,  Benjamin  A.  D.  Young,  in  my 
capacity  as  guardian  as  aforesaid,  by  virtue  of  the  license  aforesaid, 
and  in  consideration  of  the  sum  of  two  thousand  three  20-100  dollars 
to  me  paid  by  Franklin  Steele,  aforesaid,  the  receipt  whereof  I  hereby 
acknowledge,  do  hereby  grant,  bargain,  sell  and  convey  unto  the  said 

1.  See,  generally,  list  of  statutes  cited  supra,  note  I,  p.  61. 
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Franklin  Steele,  his  heirs  and  assigns,  all  those  tracts  and  parcels  of 
land,  \{describing  land  in  suit  and  other  lana),]^  being  the  lands  of  said 
minors,  with  all  the  privileges  and  appurtenances  thereunto  belonging, 
to  have  and  to  hold  the  above  granted  premises,  to  him,  the  said 
Franklin  Steele,  his  heirs  and  assigns,  forever ;  and  I,  the  said  Ben- 
jamin A.  D.  Young,  for  myself,  my  executors  and  administrators,  do 
covenant  with  the  said  Franklin  Steele,  his  heirs  and  assigns,  that  in 
making  the  said  sale  I  have  in  all  things  observed  the  rules  and 
directions  of  the  law,  and  I  will,  and  my  heirs  shall,  warrant  and 
defend  the  above-granted  premises  to  the  said  Franklin  Steele,  his 
heirs  and  assigns,  against  the  lawful  claims  and  demands  of  the  said 
minors  and  their  heirs,  and  all  persons  claiming  to  the  same  by, 
through,  or  under  them,  or  either  of  them. 

In  testimony  whereof,  I,  the  said  Benjamin  A.  D.  Young,  have 
hereunto  set  my  hand  and  seal  the  16th  dia.y  oi  January,  a,  d,  iS58, 

[{Signed,  sealed  and  acknowledged^j^ 

9.  Maintenance  and  Education  of  Infant.^ 
a.  Application  for  Leave  to  Appropriate  Principal  For. 

Form  No.  i  o  o  7  i  .* 

{Commencing  as  in  Form  No.  10011,  and  continuing  down  to  *)  it 
would  be  best  to  appropriate  one  third  part  of  the  principal  of  the 
estate  of  said  ward  for  his  maintenance  and  education,  and  in  the 
opinion  of  your  petitioner,  the  said  portion  of  the  principal  would 
be  sufficient  to  make  up  the  deficit  in  the  income  of  said  ward. 

Wherefore,  your  petitioner  prays  that  some  suitable  person  may 
be  appointed  to  act  as  guardian  ad  litem  for  his  said  ward,  to  repre- 
sent and  attend  to  his  interests  in  this  proceeding;  that  a  day  be  set 
for  hearing  this  petition,  and  the  proofs  to  be  submitted  thereunder; 

1.  The  matter  to  be  supplied  within  Mississippi.  —  Anno.  Code  (1892),  § 
[  ]  will  not  be  found  in  the  reported     2197. 

case.  Missouri.  —  Rev.  Stat.  (1889),  §  5305. 

2.  For  statutes  in  relation  to  the  main-  Montana.  —  Code  Civ.  Proc.  (1895), 
tenance   and    education   of    an    infant     §  2983. 

ward  see  as  follows,  to  wit:  New  York.  —  Birds.  Rev.  Stat.  (1896), 

Alabama. — Civ.  Code  (1896),  §§  2314-  p.  1382,  §  26. 

2316.  North  Carolina.  —  Code  (1883),  §  1568. 

Arizona.  —  Rev.  Stat.  (1887),  §  1344.  North  Dakota.  —  Rev.   Codes  (1895), 

California.  —  Code  Civ.  Proc.  (1897),  §  6556. 

§  1771.  Oklahoma. — Stat.  (1893),  §  1524. 

Connecticut.  —  Gen.    Stat.    (1888),    §  Pennsylvania.  —  Bright.    Pur.     Dig. 

2102  et  seq.  (1894),  p.  582,  §  64. 

Delaware.  —  Rev.  Stat.  (1893),  p.  716,  South  Dakota.  —  Dak.    Comp.    Laws 

c.  96,  §  17.  (1887),  §  6003. 

Idaho.  —  Rev.  Stat.  (1887),  §  5791.  Texas.  —  Rev.  Stat.  (1895),  art.  2630. 

Kentucky.  — ^\.2X.  (1894),  §  2034.  Utah.  — Rev.  Stat.  (1898),  §  3999. 

Maine.  —  Rev.  Stat.  (1883),  c.  67,  g  14.  Virginia.  — Code  (1887),  §  2604. 

Massachusetts.  —  Pub.   Stat.  (1882),  c.  IVest  Virginia. — Code  (1891),  c.  82, 

139,  §  32.  §  8. 

Michigan.  —  How.  Anno.  Stat.  (1882),  Z.Alabama.  —  Civ.    Code   (1896),   §§ 

§  6310.  2314,   2315.      See    also    statutes    cited 

Minnesota.  — Stat.  (1894),  §  4547.  supra,  note  2. 
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that  an  order  be  made,  granting  your  petitioner  leave  to  appropriate 
such  part  of  the  principal  of  the  estate  of  said  ward. 
(^Signature  and  verification  as  in  Form  No.  9915.) 

Form  No.  10072.' 

To  the  Honorable  the  Orphans  Court  of  the  State  of  Delaware  in 
and  for  Kent  County: 

The  petition  oi  Nathan  Hale,  guardian  oi  Richard  Roe,  respectfully 
represents: 

That  your  petitioner,  as  guardian  of  the  s>2^\6.  Richard  Roe,  minor, 
has  in  hand  belonging  to  his  said  ward  the  sum  of  ofie  thousand  dol- 
lars, and  that  his  said  ward  is  also  entitled  to  about  the  sum  of  two 
hundred  dollars,  being  his  share  of  the  estate  of  James  Roe,  deceased. 
That  the  said  minor  is  between  the  age  of  sixteen  and  seventeen  years, 
and  is  very  desirous  of  having  an  education;  that  the  said  sums 
mentioned  above  are  the  only  property  belonging  to  the  said  minor, 
and  that  the  income  derived  therefrom  is  wholly  insufficient  for  the 
maintenance  and  education  of  said  minor. 

Your  petitioner  therefore  prays  this  honorable  court  to  grant  an 
order  allowing  your  petitioner  to  exceed  the  income  of  his  said  ward, 
and  to  expend  in  the  maintenance  and  education  of  his  said  ward  the 
sum  oi  four  hundred  dollars,  agreeably  to  the  provisions  of  an  act  of 
the  general  assembly  of  the  state  of  Delaware  in  such  case  made  and 
provided.     And  your  petitioner  will  ever  pray,  etc. 

Nathan  Hale. 

b.  Appointment  of  Guardian  ad  litem. 

Form  No.  10073.* 

Richard  Roe,  a  minor.         \   tlt      i,  in     qqq 
Maintenance  and  Education.  \  ' 

This  day  comes  Nathan  Hale,  guardian  of  the  above  named  minor, 
and  files  his  petition  in  writing,  under  oath,  praying  for  leave  to 
appropriate  one  third  part  of  the  principal  of  the  estate  of  his  said 
ward  for  the  purpose  of  maintaining  and  educating  said  minor,  and 
further  praying  that  some  suitable  person  may  be  appointed  to  act  as 
guardian  ad  litem  {concluding  as  in  Form  No.  9992). 

c.  Order  Granting  Leave. 

Form  No.  10074  .' 

(Caption  as  in  Form  No.  10073.) 

This  being  the  day  appointed  for  hearing  the  application  of  Nathan 
Hale,  guardian  of  the  above  named  minor,  for  an  order  authorizing 
him  to  appropriate  such  part  of  the  principal  of  the  estate  of  his  said 
ward  as  may  be  necessary  for  his  maintenance  and  education.  Now 
comes  the  said  guardian,  and  moves  the  court  that  said  application 

I.  Delaware.— Rqv.  Stat.  (1893),  p.  2.  Alabama.  —  Civ.  Code  (1896),  §§ 
716,  c.  96,  §  17.  See  also  statutes  2314,  2316.  See  also  statutes  cited 
cited  supra,  note  2,  p.  102.  supra,  note  2,  p.  102. 
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be  granted;  and  also  comes  Oscar L.  Stevens,  who  is  not  of  kin  to 
said  guardian  or  said  minor,  nor  in  any  way  interested  in  this  pro- 
ceeding, and  who  was  heretofore  duly  appointed,  and  has  consented 
in  writing  to  act  as  guardian  ad  litem,  to  represent  and  to  protect  the 
interests  of  ?,a.\6.  Richard  Roe,  and  contests  said  application;  and  the 
court  proceeds  to  examine  proofs  relating  thereto.  Whereupon,  it  is 
shown  and  appears  to  the  satisfaction  of  the  court  that  the  entire 
income  derivable  from  the  said  minor's  estate  will  not  exceed  six 
hundred  dollars  per  year,  that  the  cost  of  maintaining  and  educating 
said  ward  in  a  manner  suitable  to  his  prospects  and  condition  in  life 
will  be  one  thousand  dollars  per  year,  and  that  it  is  necessary,  and  will 
be  to  the  interest  of  said  ward,  to  appropriate  one  third  part  of  the 
principal  of  his  estate  for  his  maintenance  and  education. 

It  is  therefore  ordered  and  decreed,  that  the  said  application  be 
granted,  and  the  said  guardian  is  hereby  authorized  to  appropriate 
one  third  part  of  the  principal  of  the  estate  of  said  minor  for  his 
maintenance  and  education. 


10.  Removal  of  Person  or  Property  of  Infant.    . 
a.  From  One  County  to  Another.' 
(1)  On  Application  of  Guardian. 
{a)  Application  for  Leave  to  Remove. 

Form  No.  10075.' 

(^Commencing  as  in  Form  No.  9991,  and  continuing  down  to  *)  he  is 
desirous  of  removing  to  Auburn,  in  the  county  of  Lee,  in  this  state, 
and  of  removing  to  said  county  the  person  and  property  of  his  said 
ward;  that  his  purpose  in  so  removing  from  the  county  oi  Jefferson 
to  the  county  of  Lee  is  to  enable  his  said  ward  to  attend  the  Alabama 
Agricultural  and  Mechanical  College,  located  at  said  Auburn,  in  said 
county  of  Lee,  and  that  in  your  petitioner's  opinion  such  removal  will 
advance  the  interests  of  his  ward ;  that  {Here  state  any  other  facts 
supporting  this  opinion). 

Wherefore,  your  petitioner  prays  that  some  suitable  person  may  be 
appointed  to  act  as  guardian  ad  litem  for  his  said  ward,  to  represent 
and  to  attend  to  his  interests  in  this  proceeding;  that  a  day  may  be 
set  for  hearing  this  petition  and  the  proofs  to  be  submitted  there- 
under, and  that  such  other  proceedings,  orders  and  decrees  may  be 
added  and  made  as  may  be  necessary  to  effect  such  removal. 

(^Signature  and  verification  as  in  Form  No.  9915.) 

1.  For  statutes  relating  to  the  removal  Mississippi. — Anno.    Code  (1892),  § 

of  the  person  or  property  of  an  infant  2207. 

from  one  county  to  another  see  as  fol-  Utah. — Rev.  Stat.  (1898), §§4023-4025. 

lows,  to  wit:  2.  Alabama.  —  Civ.     Code   (1896),    § 

Alabama. — Civ.  Code  (l896),§§  2368-  2369.     See  also  statutes   cited    supra, 

2373.  note  I. 
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(J))  Appointment  of  Guardian  ad  Litem. 
Form  No.  10076.' 

Richard  Roe,  a  minor.  ) 

As  to  his  Removal  from  County.       \  March  10,  i899. 
Appointment  of  Guardian  ad  Litem.  ) 

This  day  comes  Nathan  Hale,  the  guardian  of  the  above  named 
minor,  and  files  his  petition  in  writing,  praying  for  authority  to 
remove  the  person  and  property  of  his  ward  from  this  county  to  the 
county  oi  Lee\  that  some  suitable  person  may  be  appointed  to  act  as 
guardian  ad  litem  for  his  said  ward,  to  represent  and  to  attend  to  his 
interests  in  this  proceeding;  that  a  day  be  set  for  hearing  said 
petition  and  the  proofs  to  be  submitted  thereunder;  and  for 
such  other  orders  and  decrees  as  may  be  necessary  to  effect  such 
removal. 

It  is  therefore  ordered  that  Herbert  N.  Dawes,  who  is  deemed  by 
the  .court  a  fit  and  proper  person,  and  who  is  not  of  kin  to  the  appli- 
cant, nor  in  any  way  interested  in  the  result  of  the  application,  be 
and  he  hereby  is  appointed  guardian  ad  litem,  to  represent  and  to 
protect  the  interests  of  said  minor  in  the  matter  of  this  proceeding, 
and  that  he  have  notice  of  said  appointment. 

It  is  further  ordered  by  the  court,  that  the  matter  of  said  applica- 
tion be  set  for  a  hearing  on  the  twenty-fifth  day  oi  March,  i899. 

(c^  Order  Granting  Leave. 

Form  No.  10077.' 

Richard  Roe,  a  minor.  \  M      h^^     8QQ 

Order  Authorizing  Removal  from  County.  \  ' 

This  being  the  day  set  for  hearing  the  application  of  Nathan  Hale, 
which  was  heretofore  filed  by  him,  in  writing,  praying  for  leave  to 
remove  the  person  and  property  of  his  said  ward  from  this  county 
to  the  county  of  Lee,  and  for  the  appointment  of  a  guardian  ad  litem 
to  represent  and  to  attend  to  the  interests  of  said  ward  in  this  pro- 
ceeding; and  the  court  having  heretofore  appointed  Herbert  N. 
Dawes  guardian  ad  litem  to  represent  said  ward  herein,  who  has  con- 
sented in  writing  to  act  as  such  guardian  ad  litem,  and  contests  this 
application,  the  court  proceeds  to  hear  proofs.  Whereupon,  it  is 
shown  and  appears  to  the  satisfaction  of  the  court  that  it  will 
advance  the  interests  of  the  said  ward  to  remove  his  person  and 
property  to  the  county  of  Lee,  in  accordance  with  the  prayer  of  said 
petitioner. 

It  is  therefore  ordered  and  decreed  that  the  said  Nathan  Hale  be 
and  he  hereby  is  authorized  to  remove  the  person  and  property  of 
his  said  ward  from  the  county  of  Jefferson  to  the  county  of  Lee. 

1.  Alabama.  —  Civ.  Code  (1896),  §  be  as  in  Form  No.  9993,  supra. 
2369.  See  also  statutes  cited  supra,  2.  Alabama.  —  Civ.  Code  (1896),  § 
note  I,  p.  104.  _  2370.      See   also   statutes   cited   supra. 

Notice   to    guardian    ad    litem    may     note  i,  p.  104. 
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(2)  On  Application  of  Infant  by  Next  Friend. 
{a)  Application  for  Leave  to  Remove. 

Form  No.  10078.^ 

(Commencing  as  in  Form  No.  9915,  and  continuing  down  to  *.) 

The  petition  of  Richard  Roe,  a  minor,  by  Robert  Roe,  his  next  friend, 
respectfully  represents  that  he  is  an  infant  and  on  the  tenth  day  of 
January,  iS99,  was  eighteen  years  of  age;  that  his  father  and  mother 
are  both  dead,  and  that  he  resides  with  his  uncle  Robert  Roe  in  the 
city  oi  Birmingham,  Jefferson  co\xnX.y,  Alabama-,  and  that  by  a  decree 
of  this  court,  made  and  entered  on  the  tenth  day  oi  September,  iS98, 
Nathan  Hale  was  duly  appointed  and  qualified  as  his  guardian. 
Your  petitioner  further  shows  that  he  is  desirous  of  attending  the 
Alabama  Agricultural  and  Mechanical  College  zX  Auburn,  in  the  county 
of  Lee,  in  this  state,  and  that  for  this  purpose  his  said  uncle  Robert 
Roe  is  desirous  of  removing  to  said  Auburn  for  the  purpose  of  taking 
up  his  residence  there,  and  that  the  removal  of  your  petitioner  and 
his  property  to  said  county  of  Lee  will  advance  the  interests  of  your 
petitioner. 

Wherefore,  your  petitioner  prays  that  a  day  may  be  appointed  for 
the  hearing  of  this  petition  and  that  an  order  may  be  made  author- 
izing the  removal  of  your  petitioner  and  his  property  to  the  said 
county  of  Lee. 

(Signature  and  verification  as  in  Form  No.  9915.') 

(^)  Order  Appointing  Day  of  Hearing. 

Form  No.  10079.' 

Richard  Roe,  a  minor.  ) 

Removal  from  County.  >•  March  10,  i  Z99. 

Order  Appointing  Date  of  Hearing.  ) 

This  day  comes  Richard  Roe,  a  minor,  by  Robert  Roe,  his  next 
friend,  and  files  his  application  for  an  order  authorizing  the  removal 
of  said  minor  and  his  property  from  the  county  of  Jefferson  to  the 
county  of  Lee;  and  it  is  ordered  by  the  court  that  Saturday,  the 
twenty-fifth  day  of  March,  be  and  the  same  is  hereby  appointed  for 
the  hearing  of  said  application. 

It  is  further  ordered  that  Nathan  Hale,  the  guardian  of  said  Richard 
Roe,  have  notice  of  this  proceeding,  and  of  the  day  set  for  hearing 
the  same,  by  citation;  to  be  personally  served  upon  him  ten  days 
before  the  day  for  hearing  the  same. 

(c)  Citation  to  Guardian. 

Form  No.  10080.' 

(Commencing  as  in  Form  No.  10027,  and  continuing  down  to  *.) 
Whereas,  Richard  Roe,  a  minor,  by  Robert  Roe,  his  next  friend,  has 

1.  Alabama. — Civ.  Code  (1896),  §  2369.    See  also  statutes  cited  supra,  note  i,  p.  104. 
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filed  his  application  in  said  court  for  an  order  authorizing  the  removal 
of  said  minor  and  his  property  from  the  county  of  Jefferson  to  the 
county  of  Z^^;  and  the  twenty-fifth  day  oi  March,  iS99,  has  been 
appointed  for  the  hearing  of  said  application;  you  are  therefore  com- 
manded to  cite  Nathan  Hale,  the  guardian  of  said  minor,  to  appear 
before  said  court  on  said  twenty-fifth  day  oi March,  i899,  and  contest 
said  application  if  he  think  proper. 

Witness  {concluding  as  in  Form  No.  10027). 

(</)  Order  Granting  Leave. 
Form  No.  looSi.' 

Richard  Roe,  a  minor.  \  m      a  p^     mq 

Order  Granting  Leave  to  Remove  from  the  County.  \  ' 

This  being  the  day  appointed  for  hearing  the  application  of  Richard 
Roe,  a  minor,  by  Robert  Roe,  his  next  friend,  for  an  order  authorizing 
the  removal  of  the  person  and  property  of  said  minor  from  the  county 
oi  Jefferson  to  the  county  of  Z^^;  now  comes  the  saxd  Richard  Roe 
by  Robert  Roe,  his  next  friend,  and  moves  the  court  that  said  appli- 
cation be  granted;  and  Nathan  Hale,  the  guardian  of  said  minor, 
having  had  due  notice  of  said  application,  and  the  day  appointed  for 
hearing  the  same,  by  citation,  served  upon  him,  as  required  by  law, 
and  in  accordance  with  the  order  of  this  court,  made  and  entered  in 
the  premises  on  the  tenth  day  of  March,  iW9;  and  it  appearing  to 
the  satisfaction  of  the  court,  that  the  removal  of  his  person  and 
property  from  the  county  of  Jefferson  to  the  county  of  Lee  would 
advance  the  interests  of  said  ward. 

It  is  therefore  ordered  and  decreed  that  said  application  be 
granted;  and  that  Nathan  Hale,  the  guardian  of  said  minor,  be  and 
he  herelay  is  ordered  to  remove  the  person  and  property  of  said 
ward  from  the  county  of  Jefferson  to  the  county  of  Lee. 

b.  To  Another  State.^ 

1.  Alabama.  —  Civ.  Code  (1896),  §  Idaho.  —  Rev.  Stat.  (1887),  §§  5817- 
2369.      See   also   statutes   cited   supra,     5819. 

note  I,  p.  104.  Illinois.  —  Starr   &    C.    Anno.    Stat. 

2.  For  Btatates  relating  to  the  removal    (1896),  c.  64,  par.  45. 

of  the  person  or  property  of  an  infant  Iowa.  —  Code  (1897),  §55  3216-3218. 

to  another  state  see  as  follows,  to  wit:  Kentucky. — Stat.  (1894),  §§  2041-2043. 

Alabama.  —  Civ.  Code  (1896),  §§ 2374-  Maine.—  Rev.  Stat.  (1883),  c.  67,  §  26. 

2386.  Maryland.  —  Pub.  Gen.  Laws  (1888), 

Arizona.  —  Rev.  Stat.  (1887),  §§  1370-  art.  93,  §  195  et  seq. 

1372.  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

Arkansas.  — Sand.  &  H.  Dig.  (1894),  139,  §§  39,  40. 

§§  3626-3629.  Michigan.  —  How.  Anno.  Stat.  (1882), 

California.  — Code  Civ.  Proc.  (1897),  §§  6349,  6350. 

§§  1797-1799-  Minnesota. — Stat.  (1894),  §4562. 

Colorado.  —  Mills' Anno.  Stat.  (1891),  Mississippi.  —  Anno.  Code  (1892),  §§ 

^§  2099-2101.  2208-2211. 

Connecticut.  —  G^n.   Stat.     (1888),  §§  Missouri.  —  Kcv.    Stat.     (1889),    §§ 

467-469.  5316.  5317,  5328. 

Georgia.  — 2   Code  (1895),  §   2588  et  Montana. — Code  Civ.  Proc.  (1895),  §§ 

seq.  3034-3040. 
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(1)  On  Application  of  Nonresident  Parent. 

{a)  Application  for  Leave  to  Remove. 

Form  No.  10082.' 

(jCommencing  as  in  Form  No.  9915,  and  continuing  down  to  *.) 

The  petition  of  Randolph  Roe  respectfully  shows  that  he  is  the 
father  oi  Richard  Roe,  a  minor,  and  that  both  the  said  minor  and 
himself  reside  in  the  city  of  Chelsea,  in  the  county  of  Suffolk,  and 
state  of  Massachusetts. 

Your  petitioner  further  shows  that  the  said  minor  is  entitled  to 
certain  property  in  said  county  oi  Jefferson  in  the  state  oi  Alabama, 
described  as  follows,  to  wit:  (describe property'),  which  may  be  removed 
to  another  state  without  impairing  the  right  of  said  minor  thereto, 
and  without  in  any  way  conflicting  with  any  restriction  or  limitation 
thereon. 

Your  petitioner  further  shows  that  Nathan  Hale,  of  the  city  of 
Chelsea,  county  of  Suffolk,  and  state  of  Massachusetts,  has  been  duly 
appointed  by  the  Probate  Court,  in  the  state  of  Massachusetts,  guard- 
ian of  said  Richard  Roe,  and  has  duly  qualified  as  such  guardian 
according  to  the  laws  of  the  said  state  of  Massachusetts,  and  has  given 
bond  with  surety  for  the  performance  of  his  trust;  and  your  petitioner 
produces  and  files  herewith  a  transcript  from  the  records  of  the  Pro- 
bate Court,  a  court  of  competent  jurisdiction  in  the  premises,  held  in 
and  for  the  county  of  Suffolk,  and  state  of  Massachusetts,  certified  in 
accordance  with  the  requirements  of  the  act  of  congress  showing 
such  appointment,  and  of  the  bond  of  such  guardian,  with  sureties 
approved  by  the  court. 

Wherefore  your  petitioner  prays  that  an  order  may  be  made  author- 
izing the  said  Nathan  Hale,  as  such  guardian,  to  remove  the  said 
property  of  the  said  Richard  Roe  to  said  state  of  Massachusetts. 

{Signature  and  verification  as  in  Form  No.  9916.') 

(3)  Order  Granting  Leave. 

Form  No.  i  o  o  8  3  .^ 

Richard  Roe,  a  nonresident  minor.        )    March  25    iS99 
Authority  to  Remove  Property  from  State,  j  ' 

New  Jersey.  —  Gen.    Stat.   (1895),    p.  Tennessee.  —  Code   (1896),    §   4313  et 

1616,  §§  6-10.  seq. 

North    Carolina.  —  Code    (1883),    §§  Vermont.— ?,\A\..  (1894),  §§  2806,  2807. 

1598,  1599.  Virginia.  —  Code    (1887),    §§    2629- 

North  Dakota.  —  Rev.  Codes  (1895),  2631,  2634,  2635. 

§§6578-6580.  Washington.  —  Ballinger's    Anno. 

Ohio.  —  Bates*  Anno.  Stat.  (1897),  §  Codes  &  Stat.  (1897),  §  6419. 

6279.  West  Virginia.  —  Code  (1891),  c.  84, 

Oklahoma.  — ^X.2^..    (1893),    §§    1550-  §§3-5,8,9. 

1552.  Wisconsin.— ?>\.2lX..  (1898),  §  3875. 

Pennsylvania.  —  Bright.    Pur.     Dig.  1.  Alabama.  —  Civ.     Code    (1896),    § 

(1894),  p.  580,  §§  55-57.  2375.     See    also   statutes    cited   supra, 

Rhode  Island.  — G&t\.  Laws  (1896),  c.  note  2,  p.  107. 

196,  §  42.  2.  Alabama.  —  Civ.    Code    (1896),    § 

South  Dakota.  —  Dak.  Comp.    Laws  2376.     See   also  statutes"  cited    supra, 

(1887),  i5§  6029-6031.  note  2,  p.  107. 
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This  day  comes  on  to  be  heard  the  application  of  Randolph  Roe^  the 
father  of  said  minor,  asking  for  an  order  authorizing  Nathan  Hale,  as 
guardian  of  said  minor,  to  remove  to  the  state  of  Massachusetts  the 
property  of  said  minor  in  said  application  particularly  described. 
And  the  said  Randolph  Roe  also  produced  and  filed  in  this  court  a 
transcript,  certified  in  accordance  with  the  provisions  of  the  act  of 
congress,  of  the  proceedings  of  the  Probate  Court  of  the  county  of 
Suffolk,  in  the  state  of  Massachusetts,  the  same  being  a  court  of  com- 
petent jurisdiction  in  the  premises  in  said  state  of  Massachusetts, 
showing  the  appointment  of  Nathan  Hale  as  guardian  of  said  Richard 
Roe  by  said  court,  and  the  execution  of  a  bond  with  surety  for  the 
performance  of  said  trust  in  twice  the  value  of  the  estate  of  said 
Richard  Roe,  and  it  being  shown  to  the  satisfaction  of  the  court  that 
the  sureties  to  said  bond  are  sufficient. 

It  is  ordered  and  decreed  that  said  Nathan  Hale  be  and  he  hereby 
is  authorized  and  empowered  to  remove  the  estate  of  his  said  ward 
Richard  Roe  to  the  state  oi  Massachusetts. 

It  is  further  ordered  that  said  application,  and  all  writings  on  file 
relating  thereto,  be  recorded. 

(c)  Order  for  Final  Settlement  by  Resident  Guardian. 

Form  No.  10084.' 

Richard  Roe,  a  nonresident  minor.  (.  if      h  ^^     8QQ 

Order  for  Final  Settlement  of  Resident  Guardian.  X  ' 

This  day,  the  application  of  Randolph  Roe,  father  of  the  above 
named  minor,  asking  for  an  order  authorizing  Nathan  Hale,  as  guard- 
ian of  said  minor,  to  remove  to  the  state  of  Massachusetts  the  prop- 
erty of  said  minor  in  said  application  particularly  described,  having 
been  granted: 

It  is  ordered  and  decreed  that  John  Fenn,  who  was  heretofore,  to 
wit,  on  the  tenth  day  of  March,  iS98,  by  an  order  of  this  court,  duly 
appointed  a  guardian  of  the  property  of  said  minor  within  this  state, 
be  and  he  hereby  is  required  forthwith  to  make  a  final  settlement  of 
his  guardianship  in  this  court. 

(2)  On  Application  of  Nonresident  Guardian. 
(a)  Application  for  Leave  to  Remove. 

Form  No.  i  o  o  8  5  .'^ 

{Commencing  as  in  Form  No.  9915,  and  continuing  down  to  *.) 
Your  petitioner,  Nathan  Hale,  respectfully  represents  that  he  is 
the  guardian  of  Richard  Roe,  a  minor,  and  produces  and  files  here- 
with a  transcript  from  the  records  of  the  Probate  Court  of  the  county 
of  Suffolk,  in  the  state  of  Massachusetts,  a  court  of  competent  juris- 
diction in  the  premises,  duly  certified  in  accordance  with  the  require- 

1.  Alabama.  —  Civ.  Code  (1896),  §  2.  Alabama.  —  Civ.  Code  (1896),  § 
2377.  See  also  statutes  cited  supra,  2378  et  seq.  See  also  statutes  cited 
note  2,  p.  107.  supra,  note  2,  p.  107. 
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ments  of  the  act  of  congress,  showing  that  he  has  been  du.y  appointed 
by  such  court,  in  the  state  of  Massachusetts^  the  guardian  of  said 
Richard  Roe,  and  that  he  has  duly  qualified  as  such  guardian,  accord- 
ing to  the  laws  of  the  state  oi  Massachusetts,  and  has  given  bond  with 
surety  for  the  performance  of  his  trust.  Your  petitioner  further 
shows  that  he  and  his  said  ward  both  reside  in  the  city  of  Chelsea,  in 
the  county  of  Suffolk  and  state  of  Massachusetts,  and  that  his  said 
ward  is  entitled  to  the  following  described  property  in  the  county  of 
Jefferson,  state  of  Alabafna,  to  wit :  (^Here  describe) ;  which  said  prop- 
erty may  be  removed  to  another  state  without  conflicting  with  any 
restriction  or  limitation  thereupon,  and  without  impairing  the  right 
of  his  said  ward  thereto.  Your  petitioner  further  shows  that  on  the 
tenth  day  oi March,  i898,  John  Fenn,  of  the  city  of  Birmingham,  in  the 
county  of  Jefferson  and  state  of  Alabama,  was,  by  an  order  of  this 
court,  duly  appointed  guardian  of  the  estate  of  said  ^/V^ar^^^^  in 
this  county,  and  duly  qualified  as  such. 

Wherefore,  your  petitioner  prays  that  an  order  may  be  made, 
authorizing  him,  as  such  guardian,  to  remove  the  said  property  of 
his  said  ward  to  the  state  of  Massachusetts. 

(^Signature  and  verification  as  in  Form  No.  9915.) 

Form  No.  10086.' 

r'       ^       f  r^^  f-  ss.    Probate  Court  for  said  County. 

County  of  Wayne.   \  •' 

To  Hon.  John  Marshall,  Judge  oi  Probate  for  said  County. 

In  the  matter  of  the  \ 

Estate  of  Richard  Roe,  a  minor,  j 

Your  petitioner  would  respectfully  represent  to  the  court,  that  he 
resides  in  the  city  of  Cleveland,  in  the  county  of  Cuyahoga,  in  the  state 
of  Ohio.  That  on  the  twenty -fourth  day  oi  January,  iS99,  he  was  duly 
appointed  guardian  of  the  person  and  estate  of  Richard  Roe,  a  minor, 
residing  in  said  state  last  mentioned,  by  the  Probate  Court  of  said  last 
mentioned  county,  which  has  jurisdiction  of  said  matters  in  that  state. 
And  before  receiving  such  appointment  he  executed  and  filed  in  said 
court  a  bond  in  the  penal  sum  of  ten  thousand  dollars,  with  sufficient 
sureties,  which  was  duly  approved,  to  secure  the  proper  execution  of 
said  trust,  which  penal  sum  is  double  the  value  of  the  property  of  said 
ward.  Your  petitioner  further  shows  that  said  ward  is  the  owner  of 
certain  property,  the  principal  part  of  which  is  situated  in  said  first 
mentioned  county,  and  is  now  in  the  possession  or  under  the  control 
of  one  James  Smith,  the  description  and  value  of  which  is  as  follows, 
viz :  {Ifere  describe). 

Your  petitioner  further  shows  that  he  still  remains  such  guardian, 
and  that  the  consent  of  any  testamentary  guardian  of  said  ward 
residing  in  this  state  has  been  obtained  to  the  removal  of  said  prop- 
erty as  herein  prayed  for.  And  that  all  the  debts  in  favor  of 
residents  or  citizens  of  this  state  known  to  exist  against  said  estate 
have  been  paid  or  their  payments  tendered.     That  there  is  now  exist- 

1.  Michigan.  —  How.    Anno.    Stat,     resident  of  any  state  in  which  a  similar 
(1882),  §  6349,     This  statute  provides     law  does  not  exist, 
that  its  benefits  shall  not  extend  to  any 
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ing  and  in  force  in  said  state  of  Ohio  a  law  permitting  the  removal  of 
the  property  of  minors  to  other  states  or  territories  where  they  reside, 
similar  to  the  statute  upon  that  subject  in  this  state;  that  the 
removal  of  said  property  from  this  state  to  said  state  of  Ohiov^'xW  not 
conflict  with  the  terms  and  limitations  attending  the  right  by  which 
said  ward  owns  the  same,  or  be  or  become  prejudicial  to  his  interest 
therein.  Your  petitioner  further  shows  that  he  has  filed  in  this  court 
a  full  and  complete  transcript  from  the  records  of  the  said  court 
from  which  he  received  his  appointment,  duly  exemplified  and  authen- 
ticated, showing  all  the  facts  herein  alleged  as  required  by  law. 

Your  petitioner  therefore  prays  that  a  day  be  fixed  for  hearing  this 
petition,  and  due  notice  thereof  given  to  all  persons  interested,  as 
the  court  shall  direct,  and  that  the  said  transcript  of  the  records  of 
said  court  be  duly  entered  of  record  in  this  court,  and  that  this  court 
issue  to  your  petitioner  letters  of  guardianship  of  the  estate  of  said 
ward,  authorizing  him  to  demand,  sue  for  and  recover  any  such  prop- 
erty and  remove  the  same  to  the  place  of  residence  of  himself  and 
his  said  ward,  and  directing  any  guardian,  executor  or  administrator 
residing  in  this  state,  having  the  possession  of  any  of  said  property, 
to  deliver  the  same  to  your  petitioner. 

Nathan  Hale. 

(  Verification^ 

Form  No.  z  o  o  8  7 . 

(Precedent  in  Clendenning  v.  Conrad,  91  Va.  412.)* 

To  the  Hon.  James  Keith.,  Judge  of  the  Circuit  Court  of  Fauquier 
county,  Virginia. 

Your  petitioner,  John  D.  Conrad,  a  citizen  of  Jefferson  county, 
West  Virginia,  shows  to  your  Honor  that  he  was  appointed  by  the 
County  Court  of  the  said  county  guardian  of  Mary  E.,  Laura  E., 
Ada  L.  and  Daniel  P.  Conrad,  infant  children  of  B.  F.  Conrad,  who 
was  your  petitioner's  brother.  The  said  B.  F.  Conrad  died  in  Fau- 
quier county  very  poor,  and  your  petitioner  has  been  compelled  to 
take  charge  and  care  of  the  children,  as  they  were  motherless  also. 

Your  petitioner  further  shows  that  the  said  children  are  entitled, 
under  your  Honor's  decree,  pronounced  in  the  cause  of  Clendenning 
V.  Hall,  to  the  sum  of  ^,000  —  the  homestead  allotted  to  their 
father  (subject  to  costs,  etc.). 

Your  petitioner  also  shows  that  he  has  qualified  as  guardian,  and 
executed  bond,  with  good  security,  more  than  sufficient  to  cover  the 
entire  estate  of  the  said  infants.  All  of  which  facts  will  appear  by 
duly  authenticated  records  herewith  filed. 

Notice  has  been  given  of  the  intention  to  apply  to  your  Honor  to 
transfer  the  said  fund  to  your  petitioner  as  guardian,  at  the  April 
term,  \Z8S,  of  your  Honor's  court,  a  copy  of  which,  from  the  War- 
renton  Index,  is  herewith  filed. 

1.  On  this  petition,  an  order  trans-  of   which    the    application    was    made 

ferring  the  property  was  issued;  but  during   their   minority,   the   court  ap- 

later,  on  the   petition  of  a  creditor  of  pointed  a  receiver  to  take  charge  of  the 

the  deceased  parent  of  the  wards,  al-  fund. 

leging  that  the  wards  were  only  enti-         See  Va.  Code  (1887),  §  2630  et  seq.\ 

tied  to  the  use  of  the  fund  for  a  transfer  W.  Va.  Code  (1S91),  c.  84,  §  4  ^^  seq. 
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The  rights  of  no  parties  will  be  affected  by  the  proposed  transfer, 
as  the  children  are  without  any  kindred  in  Virginia  able  to  assist 
them,  and  the  fund  will  be  necessary  for  their  clothing,  etc. 

All  the  requirements  of  the  law  having  been  conformed  to,  your 
petitioner  asks  leave  to  file  his  petition  in  the  said  cause,  and  prays 
your  Honor  to  order  the  transfer  of  the  fund  to  your  petitioner 
forthwith,  as  he  is  here  at  expense. 

Respectfully  submitted. 

John  D.  Conrad. 

(F)  Notice  to  Resident  Guardian. 

Form  No.  1008 8.' 

The  State  of  Alabama, )  ^^^^^  ^^  ^^^^^^^ 
Jefferson  County.  ) 

To  John  Fenn,  Esquire : 

You  will  please  take  notice  that  the  undersigned  will,  on  the 
twentieth  day  of  March,  iS99,  apply  to  the  judge  of  the  Probate  Court 
of  Jefferson  county  for  an  order  authorizing  him,  as  guardian  of 
Richard  Roe,  a  minor,  to  remove  certain  property  of  said  Richard 
Roe,  situate  in  this  county,  of  which  you  were  heretofore  appointed 
guardian  by  an  order  of  the  said  Probate  Court,  of  the  county  of 
Jefferson. 

March  10,  i899.  Nathan  Hale. 

Form  No.  i  0089.'' 

To  Nathan  Hale,  Guardian  of  Richard  Roe,  a  minor. 

You  are  hereby  notified  that  on  the  twentieth  day  of  April,  a.  d. 
\899,  at  the  hour  of  ten  o'clock  A.  m.,  or  as  soon  thereafter  as  counsel 
can  be  heard,  before  the  Hon.  John  Marshall,  judge  of  the  County 
Court  of  Greene  county,  and  state  of  Illinois,  in  the  room  usually 
occupied  by  him  as  a  court-room,  I  will  present  to  said  court  a 
petition  requiring  you  as  the  resident  guardian  of  Richard  Roe,  minor, 
to  pay  over  and  transfer  to  me  as  the  nonresident  guardian  of  said 
minor,  all  the  property  and  estate  of  said  minor  now  in  your  hands 
or  possession,  for  the  purpose  of  removing  the  same,  at  which  time 
and  place  you  may  appear  and  object,  if  you  see  fit. 

Dated  this  eleventh  day  of  April,  a.  d.  \Z99. 

Charles  Mainjoy,  Nonresident  Guardian. 

(r)  Order  Granting  Leave. 

Form  No.  10090.' 

{Caption  as  in  Form  No.  10081.) 

This  being  the  day  set  for  hearing  the  application  of  Nathan  Hale, 
heretofore  filed  by  him  in  writing,  and  under  oath,  praying  for  leave 
to  remove  certain  property  of  said  minor  to  the  state  of  Massachu- 
setts, which  said  property  is  fully  described  in  said  application;  and 

1.  Alabama.  —  Civ.  Code  (1896),  §  2.  Illinois. — Starr  &  C.  Anno.  Stat. 
2378  et  seq.  See  also  statutes  cited  (1896),  c.  64,  par.  46.  See  also  statutes 
supra,  note  2,  p.  107.  cited  supra,  note  2,  p.  107. 
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it  appearing  to  the  satisfaction  of  the  court  that  the  said  minor  is 
entitled  to  the  following  described  property,  located  in  this  county, 
to  wit,  {Here  describe^,  and  that  said  property  may  be  removed  to 
another  state  without  conflicting  with  any  restriction  or  Umitation 
thereupon,  and  without  impairing  the  right  of  said  minor  thereto; 
and  that  said  Nathan  Hale  and  said  minor  are  both  residents  of  the 
state  of  Massachusetts;  and  the  said  Nathan  Hale  having  produced 
and  filed  with  said  application  a  transcript  from  the  records  of  the 
Probate  Court  of  the  county  of  Suffolk,  in  the  state  of  Massachusetts, 
a  court  of  competent  jurisdiction  in  the  premises,  duly  certified  in 
accordance  with  the  requirements  of  the  act  of  congress,  showing 
that  he  has  been  duly  appointed  by  such  court,  in  the  state  of  Massa- 
chusetts, the  guardian  of  said  Richard  Roe,  and  that  he  has  duly  quali- 
fied as  such  guardian,  according  to  the  laws  of  said  state  of  Massa- 
chusetts, and  has  given  bond  with  surety  for  the  performance  of  his 
trust.  It  also  being  shown  to  the  court  that  John  Fenn,  the  guardian 
in  this  state  of  the  said  property  of  said  minor,  has  had  ten  days 
notice  of  such  application  and  no  good  cause  to  the  contrary  having 
been  shown,  and  it  appearing  to  the  court  that  such  removal  will  be 
for  the  interest  of  said  minor. 

It  is  ordered  and  decreed  that  the  said  Nathan  Hale  be  and  he 
hereby  is  authorized  to  remove  the  said  property  of  his  said  ward  to 
the  state  of  Massachusetts. 

It  is  further  ordered  that  all  writings  and  papers  pertaining  to  this 
application  and  decree  be  recorded. 

Form  No.  10091.' 

State  of  Illinois, )  In  the  County  Court  of  Greene  County. 

Greene  County,   j"  ^^*     Of  the  March  Term,  a.  d.  \W9. 

E-  ,  ,     ^r  J-^^  j^D  •        i  Order  to  Transfer  Estate  to  Non- 

Estate  of  Richard  Roe,  a  minor.  >  •  j     ^  <-.       j- 

\T  ii.       TT  1  J-  \.  resident  Guardian. 

Nathan  Hale,  guardian.         ) 

And  now,  on  this  day  comes  the  petitioner  Charles  Mainjoy,  by  his 
attorney,  Jeremiah  Mason,  and  moves  the  court  for  a  transfer  of  the 
estate  of  said  minor,  remaining  in  this  county,  to  him,  the  said 
guardian,  and  it  appearing  to  the  court  that  due  notice  of  this  applr- 
cation  was  served  upon  Nathan  Hale,  the  resident  guardian  of  said 
minor,  ten  days  before  the  hearing  of  said  application,  and  the  said 
Nathan  Hale  having  appeared  in  answer  to  said  petition,  and  this 
cause  coming  on  to  be  heard  upon  the  petition,  exhibits  and  proofs 
herein,  and  the  court  being  now  fully  advised  in  the  premises,  doth 
find: 

That  the  petitioner,  Charles  Mainjoy,  is  the  legally  appointed 
guardian  of  the  person  and  estate  of  said  minor,  Richard  Roe,  and 
that  he  and  the  said  minor  are  now  residents  of  the  city  of  Chelsea, 
in  the  county  of  Suffolk  and  state  of  Massachusetts. 

That  the  said  minor  is  the  owner  of  the  following  property  and 
estate  in  this  county,  to  wit:    (^Here  describey,  which  said  property  is 

1.  Illinois  —  Starr  &  C.  Anno.  Stat.  (1896),  c.  64,  par.  46.  See  also  statutes 
cited  supra,  note  2,  p.  107. 
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now  in  the  possession  of  Nathan  Hale^  the  resident  guardian  of  said 
minor. 

That  a  removal  of  said  property  and  estate  will  not  conflict  with 
the  interests  of  said  minor,  or  the  terms  of  limitation  attending  the 
right  by  which  they  own  the  same,  or  the  rights  of  creditors. 

And  the  said  Charles  Mainjoy,  nonresident  guardian  of  said  minor, 
having  filed  a  bond  with  surety  to  the  satisfaction  of  the  court,  as 
required  by  law. 

It  is  therefore  ordered  that  the  said  Nathan  Hale,  resident 
guardian  of  said  minor,  do  pay  over  and  transfer  to  said  Charles 
Matnjoy,  nonresident  guardian  of  said  minor,  all  the  aforesaid  prop- 
erty and  estate  now  in  his  hands,  belonging  to  said  minor,  upon 
receiving  proper  vouchers  and  receipts  therefor,  and  that  the  said 
Charles  Mainjqy,  nonresident  guardian,  have  leave  to  remove  said 
property  and  estate  beyond  the  jurisdiction  of  this  court. 

John  Marshall^  Judge. 

III.  Settlements  by  Guardian. 
1.  Voluntary.! 


1.  For  statutes  relating  to  voluntary 
settlement  by  a  guardian  see  as  fol- 
lows, to  wit: 

Alabama.  —  Civ.  Code  (1896),  §§  2338- 
2351. 

Arizona.  — 'Rev.  Stat.  (1887),  §§  1347- 

1349- 
Arkansas.  —  Sand.  &  H.  Dig.  (1894), 

§§  3619,  3632. 

California.  —  Code  Civ.  Proc.  (1897), 
§§  1774-1776. 

Colorado. — Mills'  Anno.  Stat.  (1891), 
§  2079.  ^    ^ 

Connecticut.  — Gen.  Stat.  (1888),  §498 
et  seq. 

Delaware.  —  Rev.  Stat.  (1893),  p.  607, 
c.  78,  §  3;  P-  716,  c.  96,  §  18. 

District  of  Columbia.  —  Com  p.  Stat. 
(1894),  c.  27,  §§  13,  14,  16,  18. 

Florida.  —  Rev.  Stat.  (1892),  §  2094. 

Idaho.  — Rev.   Stat.  (1887),   §§   5794- 

5796- 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  64,  pars.  14-16. 

Indiana.  —  Horner's  Stat.  (1896),  § 
2521. 

Iowa.  —  Code  (1897),  §§  3203-3204. 

Kentucky. — Stat.  (1894),  §  2037. 

Maine.  —  Rev.  Stat.  (1883),  c.  67,  §§ 
22-24. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  93,  §§  165,  176,  177  et  seq.,  192. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  6309. 

Minnesota.  —  Stat.  (1894),  §§  4572- 
4574- 


Mississippi.  —  Anno.  Code  (1892),  §§ 
2222,  2225. 

Missouri.  —  Rev.  Stat.  (1889),  §|  5319, 
5320,  5329. 

Montana. — Code   Civ.   Proc.    (1895), 
§§  2986-2988. 

Nevada. —  Gew.  Stat.  (1885),  §  583. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  177,  §§  4,  6;  c.  178,  §  10. 

New  Mexico. — Comp.  Laws  (1897),  §§ 
1456,  1457,  1471. 

New  York.  — Bit  As.  Rev.  Stat.  (1896), 
p.  1381.  §§  22-24;  P-  1383.  §29. 

North   Carolina.  —  Code    (1883),     §§ 
1580,  1617. 

North  Dakota.  —  Rev.   Codes   (1895), 
§§  6368,  6369,  6558-6560. 

Ohio.  — Bates'  Anno.  Stat.  (1897),  §§ 
6269,  6291. 

Oklahoma.  —  Stat.    (1893),    §§     1526- 
1528. 

Pennsylvania.  —  Bright.     Pur.     Dig. 
(1894),  p.  581,  ^  60. 

Rhode  Island.  —  Gen.  Laws  {1896),  c. 
196,  §  25. 

South  Carolina.  —  Rev.   Stat.   (1893), 
§§  2171,  2183,  2193. 

South   Dakota.  —  Dak.    Comp.   Laws 
(1887),  §§  6006-6008. 

Tennessee.  —  Code    (1896),    ^     4294 
et  seq, 

Texas.  —  Rev.  Stat.  (1895),  arts.  2683 
et  seq. ,  2764  et  seq. 

Utah.  —Rev.  Stat.  (1898),  §  4010. 
Vermont.  —  Stat.  (1894),  §§  2735,  2804, 
2805,  2808. 
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a.  Guardian's  Account. 

Form  No.  10092.' 

The  State  of  Alabama,  \  ^^^^^  ^^  Probate. 
Jefferson  County.  ) 

To  the  Hon.  John  Marshall.,  Judge  Probate  Court,  Jefferson  County: 
The  undersigned  Nathan  Hale,  guardian  of  Richard  Roe,  a  minor, 
would  respectfully  submit  to  the  court  the  following  report  of  his 
acts  and  doings  as  such  guardian  from  the  tenth  day  of  March,  i897, 
to  the  tenth  day  of  March,  i899. 

Nathan  Hale  charges  himself  as  follows,  to  wit: 
Date.  Items  of  receipts.  Amount. 

April  l,\Wl.     Cash  for  one  year's  interest  on  John  Doe's 

note  %500  00 

Nov.  1,  iS97.     Cash  for  one  year's  interest  on  John  Denn's 

note 500  00 

Total  amount  of  moneys  received  and  collected $1000  00 

Contra. 
Nathan  Hale  asks  to  be  credited  with  the  following  payments  on 
account  of  said  ward,  as  per  vouchers  herewith  submitted : 

Date.                     For  what  paid  out.                    ^o.  of  Amount 

^                             voucher,  paid  out. 
May  10,  1 897.     Paid  Mrs.  Jane  Smith  six  months' 

board  for  ward i  $100  00 

Total  amount  paid  out $100  00 

Recapitulation. 

Total  amount  received $1000  00 

«*  "         paid  out 100  00 

Balance  on  hand $900  00 

Remarks. 
Amount   of  claims   against  said   ward   still  unpaid,  $100  for  six 
months'   board  to  date. 
All  of  which  is  respectfully  submitted. 

Nathan  Hale. 

Washington.  —  Ballinger's   Anno,  at  full  age,  or  on  the  marriage  of  the 
Codes  &  Stat.  (1897),  §  6405.  ward;  if  a  woman,  and  her  husband  is 
Wisconsin.  — Stat.  (1898),  §  3971.  of  age,  a  final  settlement  of  the  gtiard- 
Wyoming.  —  Rev.  Stat.  (1887),  §  2268.  ianship  must  be  made;  and  for  this  pur- 
In   some   jurisdictions,   the  proceed-  pose    the    guardian    or    his    personal 
ings  relating  to  guardians'  settlements  representative  must  file  in  the  court  of 
are   the   same  as  those  prescribed  for  probate   a  full  account  of  the  guard- 
executors  and  administrators  under  the  ianship,  accompanied  by  the  vouchers 
same  circumstances.     In  such  case,  the  and  verified   by   affidavit.      Ala.    Civ. 
pleader  should   consult  the  title  Pro-  Code  (1896),  §§  2344,  2345. 
BATE  AND  ADMINISTRATION.  Partial  Settlement.  —  If  not  otherwise 
1.  Final   Settlement.  —  On  the  death,  directed,  the  guardian  must,  at  least 
resignation  or  removal  of  the  guardian,  once  in  three  years,  file  a  similar  re- 
or  on   the  expiration  of   his  authority,  port  in  the  court  of  probate.     Ala.  Civ, 
otherwise,  or  on  the  arrival  of  the  ward  Code  (1896),  §  2339. 
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The  State  of  Alabama^  { 
Jefferson  County.  \ 

Before  me,  John  Marshall,  judge  of  the  Probate  Court  of  said 
county,  personally  appeared  iV^a/Aa« -^a/f,  guardian  oi  Richard  Roe, 
a  minor,  who,  being  duly  sworn,  makes  oath  that  the  foregoing 
final  account  (or  account  current)  is  a  full  and  correct  statement  of 
all  his  dealings  and  transactions  and  of  all  moneys  and  effects 
received  and  paid  out  by  him  on  account  of  said  estate. 

Nathan  Hale. 
Subscribed  and  sworn  to  before  me  this  seventeenth  day  of  March^ 
iS99. 

John  Marshall, 
Judge  Probate  Court,  Jefferson  County. 

b.  Appointment  of  Guardian  ad  Litem. 

Form  No.  10093.' 

Richard  Roe,  a  minor.  )  m      h  17 

Pinal  {or  Partial)  Settlement  of  Nathan  Hale,  his  guardian.  >       ^gg       ' 
Appointment  of  Guardian  ad  Litem.  ) 

This  day  comes  Nathan  Hale,  guardian  of  said  minor,  and  files  his 
statement,  accounts,  vouchers  and  evidences  for  a  final  {ox partial) 
settlement  of  his  guardianship,  and  Herbert  N.  Dawes  being  con- 
sidered by  the  court  as  in  every  respect  a  fit  and  proper  person  to 
attend  to  and  represent  said  minor  in  the  matter  of  said  settlement; 

It  is  therefore  ordered  by  the  court  that  Herbert  N.  Dawes  be  and 
he  hereby  is  appointed  guardian  ad  litem  for  said  Richard  Roe,  to 
represent  said  Richard  Roe  in  this  proceeding. 

It  is  further  ordered  that  said  Herbert  N.  Dawes  be  notified  of  his 
said  appointment  and  of  the  day  set  for  making  such  settlement. 

e.  Notice  of  Settlement. 
Form  No.^  10094.* 

The  State  of  Alabama, )  Probate  Court. 
Jefferson  County.  \  March  17,  iS99. 

Final  (or  Partial)  Settlement  of       ) 
Nathan  Hale,  guardian  of  Richard  Roe,  \ 
a  minor.  ) 

This  day  cam^  Nathan  Hale,  the  guardian  of  the  above  named 
minor,  and  filed  his  statement,  accounts,  vouchers  and  evidences  for 
a  final  (ox  partial)  settlement  of  his  guardianship. 

It  is  ordered,  that  the  twenty-eighth  day  of  March,  iS99,  be  appointed 
the  day  on  which  to  make  such  settlement;  at  which  time  all  persons 
interested  can  appear  and  contest  the  said  settlement,  if  they  think 
proper. 

John  Marshall, 
Probate  Judge,  Jefferson  County. 

1.  Alabama.  — QVi.  Code  (1896),  §^  2.  Alabama.  —  Civ.  Code  (1896).  §§ 
2339,  2345.  See  also  statutes  cited  2340,  2346.  See  also  statutes  cited 
supra,  note  i,  p.  114.  supra,  note  i,  p.  114. 
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d.  Decree. 

(1)  On  Partial  Settlement, 

Form  No.  10095.' 

Nathan  Hale^  guardian  of  Richard  Roe,  ) 

a  minor.  \  March  10,  1 89P. 

Partial  Settlement.  ) 

This  being  the  day  set  for  hearing  and  passing  upon  the  account 
heretofore  filed  by  Nathan  Hale,  as  guardian  of  the  above  named 
minor,  for  a  partial  settlement  of  his  guardianship,  now  comes  the 
said  Nathan  Hale  and  moves  the  court  to  proceed  with  such  settle- 
ment, and  that  said  account  be  passed  and  allowed;  and  it  appearing 
to  the  court  from  proper  evidence,  that  due  notice  of  the  time  and 
nature  of  this  settlement  has  been  given  by  publication  for  three  con- 
secutive weeks  in  the  '■'•Birmingham  News,"  a  newspaper  published  in 
this  county ;  and  Herbert  N.  Dawes,  who  was  heretofore  appointed 
to  act  as  guardian  ad  litem  for  and  to  protect  the  interests  of  said 
minor  in  the  pending  settlement,  now  appearing  in  open  court,  and 
consenting  in  writing  to  act,  and  contesting  such  settlement,  the 
court  proceeds  to  examine  said  account  and  to  hear  proofs  in  relation 
thereto.  Whereupon,  it  is  shown  to  the  satisfaction  of  the  court  that 
the  said  guardian  has  received  in  cash  the  sum  of  one  thousand  doWars; 
that  he  has  justly  expended  in  behalf  of  said  ward  the  sum  of  two 
hundred  dollars,  leaving  in  his  hands  the  sum  of  eight  hundred  dollars. 

It  is  therefore  ordered  and  decrped,  that  said  account  be  and  the. 
same  is  hereby  in  all  things  paid  and  allowed,  as  above  stated. 

It  is  further  ordered,  that  said  accounts,  vouchers,  together  with 
all  other  papers  on  file  pertaining  to  this  settlement  and  the  pro- 
ceedings, be  recorded. 

Form  No.  10096. 

(Precedent  in  Bennett  z/.  Hanifin,  87  111.  32.)' 

In  the  matter  of  Mary  Hanifin,  ) 

anheir  at  law  of  John  Hanifin,  [-Guardian's  Report. 

deceased.  ) 

Now,  at  this  day,  comes  Charles  R.  Bennett,  guardian  of  said  Mary 
Hanifin,  and  makes  report  of  his  actions  and  doings  in  the  premises; 
and  it  appears  that  said  guardian  was  indebted  to  said  ward,  at  the 
time  of  making  his  last  report  (^December  18,  1S66),  in  the  sum  of 
%723.88;  and  said  guardian  has  paid  since  his  last  report,  in  taxes  and 
cash,  for  said  ward,  up  to  April  1,  iS76,  the  sum  of  $510;  also,  has 
paid  out  for  said  ward,  in  cash,  from  April  1,  iS67,  up  to  date,  the 
sum  of  $<95,  making  total  paid  out  since  last  report  the  sum  of  $595, 
leaving  a  balance  in  the  hands  of  said  guardian,  and  due  said  ward, 
the  sum  of  $128.88;  and  said  Mary  Hanifin,  the  aforesaid  ward,  being 
present  in  court,  examines  said  report,  and  said  guardian  having  been 
duly  sworn  that  said  report  is  true  and  correct,  it  is  ordered  by  the 
court  that  said  report  be  approved. 

1.  Alabama.  —  Civ.  Code  (1896),  §  2.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
2342.  See  also  statutes  cited  j«/ra,  note  (1896),  c.  64,  par.  16.  See  also  statutes 
I,  p.  114.  cited  supra,  note  I,  p.  114. 
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(2)  On  Final  Settlement.^ 

Form  No.  10097. 

(Precedent  in  Whitten  v.  Graves,  40  Ala.  579.)' 

Peyton  T.  Graves,  guardian, 

vs. 

Anna  Whitten,  formerly  Turner,  and 

Charles  H.  Whitten,  her  husband. 

This  22d  day  oi  January,  1S66,  came  the  s&id  Peyton  T.  Graves, 
guardian  as  aforesaid,  and  also  came  Philip  H.  Cook,  esq.,  the  guardian 
ad  litem  of  the  said  Anna,  appointed  by  this  court;  and  it  appearing 
to  the  satisfaction  of  the  court  that  the  said  Peyton  T.  Graves  here- 
tofore, to-wit,  on  the  23rd  didi^  oi  December,  i865,  filed  his  account, 
vouchers,  and  evidences,  for  a  final  settlement  of  his  said  guardian- 
ship; and  the  said  account,  vouchers,  and  evidences,  having  been 
examined  by  the  said  guardian  ad  litem,  and  he  making  no  objection 
to  the  same;  and  it  appearing  that  due  notice  of  the  time  and  place 
of  this  settlement  was  given,  by  putting  up  notice  of  the  same  more 
than  three  weeks  before  the  2Snd  day  oi  January,  1S66,  the  time  set 
for  said  settlement  by  former  order  of  this  court,  on  the  court-house 
door,  and  at  three  other  public  places  in  this  county,  there  being  no 
newspaper  published  in  this  county;  the  court  proceeds  to  hear  the 
matters  pertaining  to  this  account,  and  to  consider  the  evidences 
submitted  relating  thereto.  Whereupon  it  is  shown  by  sufficient 
proof,  that  the  said  guardian  has  received  as  assets  of  said  ward's 
estate  sixteen  bales  of  cotton,  valued  at  thirty-two  hundred  dollars. 


1.  Acceptance  of  Chiardian  ad  Litem, — 

The  final  settlement  of  guardianship 
accounts  made  without  the  acceptance 
by  the  guardian  ad  litem  of  a  minor 
ward,  of  his  appointment  as  such,  ap- 
parent on  the  record,  is  void,  and  may 
be  annulled  by  the  court  on  proper  ap- 
plication, at  a  subsequent  term.  Laird 
V.  Reese,  43  Ala.  148.  But  a  decree 
rendered  on  final  settlement  of  a  re- 
signed guardian  is  not  erroneous  or 
invalid  because  it  shows  that  the  minor 
was  represented  on  the  settlement  by 
the  succeeding  guardian  instead  of  a 
guardian  ad  litem.  Jones  v.  Fellows, 
58  Ala.  343. 

Names  of  Wards.  —  A  decree  of  the 
probate  court  rendered  against  a 
guardian,  on  final  settlement  of  his  ac- 
counts, will  not  be  reversed  on  error  or 
appeal  at  his  instance  because  the 
names  of  all  the  wards  are  not  set  out 
in  the  decree,  when  their  names  are 
fully  shown  by  the  record,  and  no  ob- 
jection was  taken  in  the  court  below  on 
account  of  the  parties.  Newman  v. 
Reed,  50  Ala.  297. 

Decree  Against  Guardian  Alone.  —  On 
final   settlement   of   a    guardian's    ac- 


counts in  the  probate  court,  the  decree 
should  be  against  the  guardian  alone 
and  not  against  him  and  the  sureties 
on  his  official  bond.  Smith  v.  Jackson, 
56  Ala.  25. 

Precedents.  —  For  forms  of  orders  con- 
firming final  voluntary  settlement  see 
Kattelman  v.  Guthrie,  142  111.  357;  Ela 
V.  Ela,  84  Me.  423. 

2.  In  this  case  the  court  said:  The 
decree,  upon  its  face,  is  regular,  and  is 
a  final  decree;  and  it  clearly  appears 
that  the  guardian  had  delivered  to  the 
husband  all  the  property  of  his  wife 
which  had  been  in  the  possession  of 
the  guardian.  The  order  in  the  decree, 
that  the  guardian  "  retain  the  balance 
due  him  out  of  any  assets  in  his  hands 
belonging"  to  his  ward,  has  no  force 
or  validity  further  than  a  certificate  of 
a  balance  due  the  guardian;  it  appear- 
ing from  the  decree  that  the  guardian 
had  no  assets  of  his  ward  in  his  hands. 

See  Ala.  Civ.  Code  (1896),  §  2348; 
also  statutes  cited  supra,  note  i,  p. 
114. 

Precedents.  —  For  other  forms  see 
Stabler  v.  Cook,  57  Ala.  22;  Hutton  v. 
Williams,  60  Ala.  109. 
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and  other  personal  property  to  the  value  of  twenty-five  hundred  and 
eighty  dollars;  which  cotton  and  other  personal  property,  it  is  shown 
by  proof,  has  iDeen  turned  over  by  said  guardian  to  Charles  H.  Whitten^ 
the  husband  of  said  Anna.  It  further  appears  by  sufficient  proof, 
that  the  said  guardian  has  received  no  money  assets  belonging  to 
said  ward.  It  further  appears  from  an  inspection  of  said  account, 
and  from  the  proof  relating  thereto,  that  the  said  guardian  has 
expended  for  the  necessary  support  and  maintenance  of  his  said 
ward,  the  sum  of  four  thousand  seven  hundred  and  ninety-five  9S-100 
dollars  in  Confederate  money;  for  which  amount  the  court  now 
allows  him,  from  proof  submitted,  a  credit  of  four  hundred  and 
seventy-nine  59-100  dollars.  It  also  appears,  that  the  said  guardian 
expended  the  following  amounts  in  the  proper  execution  of  his 
guardianship,  to-^'xt,  to  fames  If arrison,  eighteen  dollars;  to  Clements 
<5r*  Williamson,  fifty  dollars ;  court  cost,  twenty-four  90-100  dollars, 
and  also  six  hundred  dollars,  which  it  is  shown  the  said  guardian  has 
paid  to  his  said  ward,  through  the  said  Charles  H.  Whitten,  her  hus- 
band; all  of  which  amounts  are  allowed  by  the  court.  The  court 
allows  the  said  guardian  the  amount  of  one  hundred  and  thirty-five 
Slf-lOO  dollars,  as  commissions  for  expenditures  as  above  stated, 
and  the  further  sum  oi  one  hundred  and  fifty-two  AoWzx^  as  commis- 
sions on  the  value  of  the  personal  property  turned  over  to  the  hus- 
band of  his  ward.  It  appears  from  the  aboye  that  the  whole  amount 
expended  by  the  guardian  for  his  ward,  including  commissions 
allowed,  \%  fourteen  hundred  and  sixty  33-100  dollars;  which  amount  it 
is  ordered  and  decreed,  that  the  said  guardian  retain  out  of  any  assets 
in  his  hands,  belonging  to  his  said  ward.  And  said  account  appearing 
to  be  full  and  correct,  it  is  considered  and  decreed  by  the  court,  that 
said  amounts  be,  and  the  same  are  hereby  in  all  things,  passed  and 
allowed  as  above  stated.  It  is  further  ordered,  that  said  account  be 
recorded,  and  that  all  vouchers,  evidences,  and  settlements  relating 
thereto,  be  filed  in  this  court.  It  is  further  ordered,  that  said  F.  T. 
Graves  be  discharged  from  any  further  duty  as  guardian  as  aforesaid,  it 
appearing  that  his  said  ward  intermarried  in  the  spring  of  i855  with 
Charles  H.  Whitten,  who  is  over  the  age  of  twenty-one  years. 

2.  Compulsory.i 

1.  For  statutes  relating  to  compulsory  Maine.  —  Rev.  Stat.  (1883),  §§  22-24. 

settlement  of  guardians  see  as  follows,  Missouri. —  Rev.  Stat.  (1889),  §§  5321- 

to  wit:                               '  5323,  5331. 

Alabama. — Civ.  Code  (1896),  §§2352-  New  York.  —  Birds.  Rev.  Stat.  (1896), 

2361.  p.  1379,  §  17;  p.    1382,  §§  25,  27  et  seq.\ 

Colorado.  — Mills'  Anno.  Stat.  (1891),  p.  1385,  ^  35  et  seq. 

§  2079.  North  Carolina. — Code(i883),  §§  1618, 

Delaware. — Rev.  Stat.  (1893),  p.  607,  1619. 

c.  78,  §  3;  p.  714,  c.  96,  §  II.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 

District  of  Columbia.  —  Comp.  Stat.  6275,  6276,  6291. 

(1894),  c.  27,  §§  13,  14,  16.  Pennsylvania.  —  Bright.    Pur.    Dig. 

Florida.  —  Rev.  Stat.  (1892),  §  2094.  (1894),  p.  581,  §  60. 

Georgia.  — 2    Code   (1895),    §§    2544,  Rhode  Island.  —  Gen.  Laws  (1896),  c. 

2557<f/j(r^.  196,  §  25. 

Kansas.  —Gcrx.    Stat.  (1897),  c.   108,  .Si7«M  Car<7/j«a.  — Rev.  Stat.  (1893),  §§ 

§  19.  2173,  2174, 

119  Volume  9. 


10098.  GUARDIAN  AND   WARD.  10100. 

a.  Partial  Settlement. 
(1)  Application  for  Citation. 

Form  No.  10098.' 

{Commencing  as  in  Form  No.  9915,  and  continuing  down  to*.) 
Your  petitioner  Richard  Roe,  a  minor,  by  Herbert  N.  Dawes,  his 
next  friend,  respectfully  shows  that  on  the  first  ddiy  oi  May,  iS95, 
Nathan  Hale  was  by  an  order  of  this  court  duly  appointed  and  quali- 
fied as  the  guardian  of  your  petitioner,  and  afterward,  on  the  fifteenth 
day  oiMay,  iS95,  filed  an  inventory  of  your  petitioner's  estate  in  this 
court.  Your  petitioner  further  shows  that  (Here  state  facts  showing 
cause  for  requiring  partial  settlement). 

Wherefore  your  petitioner  prays  that  an  order  be  granted  for  the 
issuance  of  a  citation  requiring  the  said  Nathan  Hale  to  appear  and 
show  cause  why  he  should  not  make  a  partial  settlement  of  his 
guardianship. 

March  10,  i899.  Richard  Roe, 

(Verification.)  By  Herbert N.  Dawes,  next  friend. 

(2)  Order  that  Citation  Issue. 

Form  No.  10099.' 

Nathan  Hale,  guardian  of  Richard  Roe, 


a  minor.  \  March  10,  iS99. 

Order  for  Citation. 
It  is  ordered  by  the  court  that  citation  issue  to  Nathan  Hale,  as 
guardian  of  said  minor,  requiring  him  to  appear  in  this  court  on  the 
twenty-second  day  oi  March,  i899,  to  show  cause  why  he  should  not 
make  a  partial  settlement  of  his  guardianship. 

(3)  Citation  to  Guardian. 
(a)   To  Show  Cause. 

Form  No.  i  o  i  o  o .' 

The  State  of  Alabama, )  ^^^^^^^  ^^^^^ 

Jefferson  County.  \ 

To  any  Sheriff  of  said  State,  Greeting: 

You  are  hereby  commanded,  without  delay;  to  summon  Nathan 
Hale,  guardian  oi  Richard  Roe,  a  minor,  personally  to  appear  before 
the  judge  of  the  Probate  Court  of  Jefferson  county,  at  his  office,  on 
the  twenty-second  dsLy  oi  March,  iS99,  then  and  there  to*  show  cause 

Tennessee.  —  Code    (1896),    ^    4298   et  are    the   same  as  those  prescribed  for 

seg.  executors    and    administrators    under 

C/taA.  —  Rev.  Stat.  (1898),  §  4011.  the  same  circumstances.      In  such  case, 

Vermont.  —  Stat.  (1894),  §  2804.  the   pleader    should    consult  the   title 

Washington.  —  Ballinger's     Anno.  Probate  and  Administration. 

Codes  &  Stat.  (1897),  §  6404.  \.  Alabama.  — C\\.    Code    (1896),    § 

In  some  jurisdictions,   the  proceed-  2353.      See   also   statutes   cited   supra, 

ings  relating  to  guardians'  settlements  note  i,  p.  119. 
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why  he  should  not  make  a  partial  settlement  of  his  guardianship. 
And  have  you  then  and  there  this  writ  with  your  indorsement 
thereon. 

Witness  my  hand  this  tenth  day  oi March,  iS99. 

John  Marshall, 
Judge  oi  Probate  Coxxvt,  Jefferson  County. 

{b)   To  Make  Settlement. 
Form  No.  lo  i  oi .' 

(Commencing  as  in  Form  No.  10100,  and  continuing  down  to  *)  file  his 
accounts  and  vouchers  as  such  guardian,  and  to  make  a  partial  set- 
tlement of  his  guardianship.  And  have  {concluding  as  in  Form  No. 
10100). 

Form  No.  10102.^ 

At  a  Probate  Court  holden  at  Winchester,  within  and  for  the  district 
of  Winchester,  on  the  sixth  day  of  March,  a.  d.  i?>99. 

Present,  George  M.  Carrington,  Esq.,  judge. 

It  appearing  by  the  records  of  said  court,  that  Nathan  Hale,  of  the 
town  of  Winchester,  in  said  district,  is  guardian  to  Richard  Roe,  of 
Winchester,  in  said  district,  a  minor,  and  that  he  has  neglected  for 
more  than  one  year  last  past  to  render  his  account  with  said  ward  for 
adjustment,  together  with  the  particulars  of  the  estate  of  said  ward, 
to  said  court,  therefore, — 

Ordered,  that  said  Nathan  Hale  render  his  account  as  guardian, 
together  with  the  particulars  of  the  estate  of  said  ward,  at  the  probate 
office  in  Winchester,  in  said  district,  on  the  twentieth  day  of  March, 
A.  D.  \W9,  at  nine  oc\oc\i,  forenoon,  that  the  same  may  be  adjusted. 

Ordered,  that  notice  of  the  foregoing  order  be  given  to  said  Nathan 
Hale  by  leaving  a  true  and  attested  copy  thereof  at  his  usual  place  of 
abode,  or  by  reading  the  same  in  his  hearing,  at  least  six  days  before 
said  time  assigned. 

To  the  sheriff  of  the  county,  or  his  deputy  or  any  indifferent  per- 
son to  serve  and  return. 

A  true  copy  of  record. 

Attest;   George  M.  Carrington,  Judge. 

(4)  Order  Dismissing  Application. 
Form  No.  10103.^ 

Nathan  Hale,  guardian  of  Richard  Roe,  ) 

r 

Application  to  Compel  Partial  Settlement.  ) 

This  being  the  day  set  for  hearing  the  application  of  Richard  Roe^ 

1.  Where  a  guardian  fails  to  make  a  statutes  cited  supra,  note  i,  p.  iig. 
partial  settlement  as  often  as  such  set-         2.  Connecticut.  —  Gen.  Stat.  (1888),  § 

tlement  is   required   of   him  (see  Ala.  498.     See  also  statutes  cited  j«//-a,  note 

Civ.    Code   (1896),    §   2339),    the   court  i,  p.  119. 

must  issue  to  him  a  citation   requiring         3.  Alabama. —  Civ.     Code    (1896),    § 

him    to    make    such    settlement.     Ala.  2353.     See    also   statutes    cited   supra. 

Civ.    Code   (1896),    §   2354.      See    also  note  i,  p.  119. 
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a  minor,  by  Herbert  N.  Dawes,  his  next  friend,  for  an  order  compel- 
ling the  above  named  guardian,  Nathan  Hale,  to  make  a  partial  set- 
tlement of  his  guardianship,  comes  said  Richard  Roe,  by  Herbert  N. 
Dawes,  his  next  friend,  and  moves  that  said  application  be  granted; 
and  the  court  proceeding  to  hear  proof  under  such  application,  it 
appears  to  the  satisfaction  of  the  court  that  there  is  no  satisfactory 
cause  for  ordering  such  settlement. 

It  is  further  ordered  and  decreed  that  the  costs  of  this  application 
be  paid  to  Herbert  N.  Dawes,  the  next  friend  of  said  minor. 

b.  Final  Settlement. 
(1)  Application  for  Citation. 

Form  No.   i  o  i  o  4. 

(Precedent  in  Weldon  v.  Patrick,  69  Ga.  724.)' 

To  the  Court  of  Ordinary  of  Spaulding  County: 

The  petition  of  Relda  Weldon  respectfully  showeth  that  she  is 
twenty-one  years  old;  that  Wiley  Patrick  is  her  guardian,  and  asks 
that  the  said  Wiley  Patrick  be  cited  to  appear  before  your  honor  to 
make  an  account  and  settlement  with  your  petitioner. 

M.  V.  McKibben,  Plaintiff's  Attorney. 

(2)  Citation. 

(a)   To  Guardian. 
Form  No.  10105.' 

{Commencing  as  in  Form  No.  10100,  and  continuing  down  to  *)  file 
his  account  and  vouchers  as  such  guardian  for  a  final  settlement  of 
his  guardianship  {concluding  as  in  Form  No.  10100). 

Form  No.  I  o  i  o  6 . 

(Precedent  in  Weldon  v.  Patrick,  69  Ga.  725.)* 

Ordinary's  Office,  Spauldifig  County,  Ga.,  April  19,  iS7S. 
To  Wiley  Patrick,  Guardian  oi  E.  R.  Weldon: 

Your  ward,  E.  R.  Weldon,  having  applied  to  this  court  for  a  cita- 
tion requiring  you  to  appear  and  make  an  account  and  settlement, 
you  are  hereby  cited  to  be  and  appear  before  this  court,  by  ten  o'clock 
in  theyi?r^noon  of  tht  first  Monday  in  May,  iS75,  to  make  an  account 
and  settlement  with  your  ward.. 

Witness  my  hand  and  official  signature  this  April  19th,  i875. 

F.  D.  Dismuke,  Ordinary. 

1.  The  court  held  that  this  petition  authority  otherwise,  the  court  of  pro- 
complied  substantially  with  the  statute,  bate  may  issue  a  citation  requiring  the 
2  Ga.  Code  (1895),  §  2557.  guardian  to  appear  at  any  time  within 

2.  On  the  termination  of  a  guardian-  ten  days  after  service  thereof.  Ala.  Civ. 
ship  by  the  arrival  of  the  ward  at  full  Code  (1896),  §  2355.  See  also  statutes 
age,  or  by  the  death  of  the  ward,  or  cited  supra,  note  i,  p.  119. 

by  the  resignation  or  removal  of  the         3.  See  2  Ga.  Code  (1895),  §  2557;  also 
guardian,  or  on  the  expiration  of  his     statutes  cited  supra,  note  i,  p.  119. 
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(J})  To  Representative  of  Deceased  Guardian. 

Form  No.  i  o  i  o  7 .' 

The  ^tzX^oi  Alabama,  )  ^^^^^^^  ^^^^^ 

Jefferson  County.  \ 

To  any  Sheriff  of  said  State,  Greeting: 

You  are  hereby  commanded,  without  delay,  to  summon  Leonard 
A.  Ford,  executor  of  the  last  will  and  testament  of  Nathan  Hale, 
deceased,  guardian  of  Richard  Roe,  a  minor,  personally  to  appear 
before  the  judge  of  the  Probate  Court  of  Jefferson  county,  at  his  office, 
on  the  twenty-second  day  of  March,  i899,  then  and  there  to  make  final 
settlement  of  the  guardianship  of  his  testator;  and  have  you  then  and 
there  this  writ  {concluding  as  in  Form  No.  10100). 

(3).  Attachment  to  Compel  Settlement. 
Form  No.  10108." 


^'  j-  Probate  Court. 


The  State  of  Alabama, 

Jefferson  County. 

To  any  Sheriff  of  said  State,  Greeting: 

Nathan  Hale,  the  guardian  of  Richard  Roe,  a  minor,  having  been 
heretofore  cited  by  process  of  citation  issued  in  pursuance  of  an 
order  of  said  court,  which  was  duly  served  on  him,  and  by  which 
said  Nathan  Hale  was  required  to  be  and  appear  in  said  court  on  the 
twenty- second  da-y  of  March,  i899,  and  to  file  his  accounts,  vouchers, 
evidences  and  statement,  as  such  guardian,  for  the  purpose  of  making 
a  final  settlement  of  his  said  guardianship;  and  it  appearing  to  the 
court  that  said  Nathan  Hale  has  totally  disregarded  said  order,  and 
the  requirements  of  said  citation: 

You  are,  therefore,  commanded  to  attach  the  body  of  the  said 
Nathan  Hale,  so  that  you  have  him  before  said  court  on  or  before 
the  ttventy-eighth  day  of  March,  iS99,  to  show  cause,  if  any  he  have, 
why  he  should  not  file  said  account  or  be  proceeded  against  for  said 
contempt  and  be  otherwise  dealt  with  according  to  law.  And  have 
you  then  and  there  this  writ  (concluding  as  in  Form  No.  10100"). 

(4)  Order  Directing  Final  Settlement. 

Form  No.  i  o  i  o  9 . 
(Precedent  in  Weldon  v.  Patrick,  69  Ga.  725.)' 

Spaulding  Court  of  Ordinary,  May  Term,  i875. 
On  hearing  the  evidence  in  the  foregoing  case  of  Relda  Weldon  vs. 
Wiley  Patrick,  her  guardian,  it  is  ordered  and  adjudged  by  the  court, 

1.  On  the  death  of  a  guardian  at  any  (1896),  §  2356.     See  also  statutes  cited 

time  after  the  expiration  of  six  months  supra,  note  i,  p.  119. 
from  the  qualification  of  his  personal        2.  Alabama.  —  Civ,    Code    (1896),    § 

representative,  such  representative  may  2357.      See   also   statutes   cited   supra, 

be  required  on   ten    days'    notice,  by  note  i,  p.  119. 

service  of  citation,  to  appear  and  make        3,  Georgia. — 2  Code  (1895),  §  2559. 

settlement  of  the  guardianship  of  his  See  also  statutes  cited  supra,  note  i, 

testator  or  intestate,     Ala.   Civ.   Code  p.  119. 
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that  the  said  Wiley  Patrick,  guardian  of  said  Relda  Weldon,  has  over- 
paid his  said  ward  seventeen  dollars  more  than  was  due  her.  It  is 
therefore  ordered  that  the  said  Relda  Weldon  pay  the  costs  of  this 
proceedings.  By  the  court. 

F.  D.  Dismuk'e,  Ordinary. 

e.  Stating  Account  Against  Guardian. 

(1)  Notice  of  Statement  of  Account. 

Form  No.  i  o  1 1  c' 

The  State  of  Alabama,  \  Probate  Court, 
Jefferson  County.  f  March  23,  iS99. 

Nathan  Hale,  guardian  of  Richard  Roe, 
a  minor. 
Statement  of  Account. 
Nathan  Hale,  the  guardian  of  the  above  named  minor,  having  been 
heretofore  cited  by  process  of  citation,  which  was  duly  served  on 
him,  and  by  which  said  Nathan  Hale  was  required  to  be  and  appear 
in  said  court  on  the  twenty-second  day  of  March,   iS99,  to   file  his 
accounts,  vouchers,  evidences  and  statement  as  such  guardian,  for 
the   purpose  of  making  a  final   (or  partial)  settlement  of  his  said 
guardianship;  and  it  appearing  to  the  court  that  the  said  Nathan 
Hale  has  totally  disregarded  said  order,  and  the  requirements  of  said 
citation,  the  court  proceeds  to  state  an  account  against  said  Nathan 
Hale,  from  the  materials  on  file  and  of  record  in  said  court,  and 

It  is  ordered  that  the  twentieth  day  of  April,  i899,  be  appointed  a 
day  upon  which  to  pass  said  statement. 

John  Marshall, 
Probate  Judge,  Jefferson  County. 

(2)  Decree  on  Account  Stated. 

Form  No.  i  o  i  1 1 .' 

Nathan  Hale,  guardian  of  Richard  Roe,  ) 

a  minor.  \  April  20,  \Z99. 

Statement  of  Account.  ) 

This  being  the  day  set  for  passing  the  account  heretofore  stated 
against  Nathan  Hcile,  guardian  of  the  above  named  minor,  to  wit, 
(Here  set  out  account  as  stated);  and  it  appearing  to  the  court  that  due 
notice  of  the  statement  of  account,  and  of  the  day  appointed  for  the 
passing  of  same,  has  been  given  by  publication  for  three  successive 

\ 

1.  Where  the  guardian  fails  to  file  his  three  successive  weeks  in  some  news- 
accounts,  after  notice,  the  court  is  au-  paper  published  in  the  county,  or  by 
thorized  to  state  an  account  against  posting  notice,  if  there  be  no  such 
him  from  the  materials  on  file,  or  of  paper,  at  the  court-house  door  and  three 
record  in  the  court.  Ala.  Civ.  Code  other  public  places  in  the  county.  Ala. 
(1896),  §  2358,  and  after  a  statement  of  Civ.  Code  ^1896),  §  2359. 
such  account  the  court  must  set  a  day  2.  Alabama.  —  Civ.  Code  (1896),  § 
for  passing  the  same,  of  which  notice  2361.  See  also  statutes  cited  supra, 
must  be  given    by   advertisement   for     note  i,  p.  119. 
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weeks  in   the  ^'■Birmingham  News"  a   newspaper  published  in  this 
county,  and  no  one  appearing  to  contest  the  same; 

It  is  hereby  ordered  and  decreed,  that  said  account  be  and  the 
same  hereby  is  in  all  things  passed  as  above  stated. 


IV.  RESIGNATION,  DISCHARGE  OR  REMOVAL  OF  GUARDIAN.^ 

1.  Resig-nation. 

a.  Guardian's  Resignation. 

Form  No.  loi  I2.* 


Georgia^  Jasper  County. 

To  the  Ordinary  of  said  County: 

1.  For  statutes  relating  to  the  resigna- 
tion, discharge  or  removal  of  a  guard- 
ian see  as  follows,  to  wit: 

Alabama.  — Civ.  Code  (1896),  §§  2362- 
2367. 

Arizona.  — 'KfiV.  Stat.  (1887),  §§  1332- 

1334,  1374. 
Arkansas. — Sand.  &  H.  Dig.  (1894), 

§§  3637,  3641. 

California. — Code  Civ.  Proc.  (1897), 
§§  1801,  1802. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  2080,  2087,  2093. 

Connecticut.  —  Gen.  Stat.  (1888),  §§ 
611,  612. 

Delaware.  —  Rev.  Stat.  (1893),  p.  714, 
c.  96,  §  II. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  27,  §§  31,  33. 

Georgia.  —  2  Code  (1895),  §§  2532, 
2566  et  seq. 

Idaho.— Yi^v.  Stat.  (1887),  §§  5821, 
5822. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  64,  pars.  37-41. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
2524,  2526. 

Iowa.  —  Code  (1897),  §§  3198,  3201. 

Kansas.  — Gen.  Stat.  (1897),  c.  108,  §§ 
18,  29  et  seq. 

Kentucky. — Stat.  (1894),  §§  2024-2026. 

Maine.— '^^v.  Stat.  (1883),  c.  67,  §§ 
20,  21. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  93,  §§186-189. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
139.  §21. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  6328,  6329. 

Mississippi. — Anno.  Code  {1892),  §§ 
2190,  2191,  2223. 

Missouri.  —  Rev.   Stat.  (1889),  §  5324. 

Montana.  — Code  Civ.  Proc.  (1895), 
§§  3051,  3052. 

Nebraska. — Comp.  Stat.  (1897),  §  3239. 


Nevada.  —  Gen.  Stat.  (1885),  §§  585, 
586. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  177,  §§  23-27. 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
P-  1378,  §§12-17;  p.  i383,§29^^J<f?.;  p. 
1385,  >^  38  et  seq. 

North  Carolina. — Code  (1883),  §§  1583, 
1607,  1608. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
6272,  6274,  6276,  6277. 

Oklahoma. — Stat.  (1893),  §§  1554-1556. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  2900,  2901. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  582,  §§  62,  63. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
196,  §§14,  15. 

South  Carolina.  —  Code  Civ.  Proc. 
(1893),  §41;  Rev.  Stat.  (1893),  §§  2175. 
2185. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  6033,  6034. 

Tennessee.  —  Code  (1896),  §  4320. 

Texas.  —  Rev.  Stat.  (1895),  art.  2691 
et  seq. 

Utah.  —  Rev.  Stat.  (1898),  §§  3991, 
3992,  3996-3998. 

Vermont.  —  Stat.  (1894).  §§  2815  et 
seq. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  6398,  6401, 
6407. 

Wisconsin.  —  Stat.  (1898),  §§  3969, 
3970,  3973- 

In  some  jurisdictions,  the  proceed- 
ings relating  to  the  resignation,  dis- 
charge or  removal  of  guardians  are  the 
same  as  those  prescribed  for  executors 
and  administrators  under  the  same  cir- 
cumstances.  In  such  case,  the  pleader 
should  consult  the  title  Probate  and 
Administration. 

2.  Georgia.  —  2  Code  (1895),  §  2566. 
See  also  statutes  cited  supra,  note  I. 
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Your  petitioner,  Nathan  Hale,  guardian  of  Richard  Roe,  respectfully 
shows  that  he  desires  to  resign  his  trust  as  such  guardian,  for  the 
following  reasons,  to  wit:  (^H ere  state  reasons).  Leonard  A.Ford,  of 
said  county,  is  a  suitable  person  willing  to  accept  said  trust. 

Wherefore,  your  petitioner  prays  that  he  may  be  allowed  to  resign 
his  said  guardianship. 

Nathan  Hale. 

b.  Order  Revoking  Letters  of  Guardianship.' 
Form  No.  i  o  1 1  3 .' 

Richard  Roe,  a  minor.  \  \f      h  9,^     8OQ 

Revoking  Letters  of  Guardianship.  [  ' 

This  day  comes  Nathan  Hale,  guardian  of  the  above  named  minor, 
and  files  his  resignation,  subscribed  by  him. 

It  is  therefore  ordered  and  decreed  that  the  letters  of  guardianship 
of  the  said  Nathan  Hale  be  and  the  same  hereby  are  revoked. 

Form  No.  i  o  1 1  4 . 

(Precedent  in  Yates  v.  Dodge,  123  111.  53.)' 

County  Court  of  Peoria  County. 
In  the  matter  of  Guardian  of  Jennie  Watrous  et  al. : 

This  day  this  cause  coming  on  to  be  heard  on  the  resignation  of 
William  M.  Dodge,  guardian  of  Jennie  and  Ida  Watrous,  and  the 
court,  having  heard  the  evidence  in  the  premises,  doth  order,  adjudge 
and  decree  that  the  resignation  of  William  M.  Dodge  be  and  the  same 
is  hereby  accepted  and  John  C.  Yates  be  appointed  guardian  of  said 
wards,  and  that  William  M,  Dodge  be  discharged  as  said  guardian. 

Lawrence  W.  James,  Judge. 

August  7,  1 895. 

2.  Discharge  Where  Ward  has  Arrived  at  Full  Age. 
a.  Application  of  Guardian  For. 

Form  No.  i  o  i  i  5  .* 

Surrogate's  Court,  JSrie  county,  state  of  New  York. 
In  the  matter  of  the 
Guardianship  of  Richard  Roe, 

late  an  infant,  now  of  age. 
To  the  Surrogate's  Court  of  the  County  of  Erie. 

The  petition  oi  Nathan  Hale,  of  the  city  oi  Buffalo,  in  the  county 
oiErie,  and  state  oi New  York,  respectfully  shows: 

That  heretofore  and  on  the  sixth  day  of  May,  i890,  letters  of  guard- 

1.  Precedents.  —  For  precedents  of  3.  See  Starr  &"C.  Anno.  Stat.  111. 
such  orders  see  Marshall  v.  Adams,  11     (1896),  c.  64,  par.  39. 

111.  37;  Young  z/.  Lorain.  11  111.  624.  4.  JVeiv  York.  —  Code  Civ.    Proc,   § 

2.  Alabama.  —  Civ.  Code  (1896),  §  2849  as  amended  Laws  (1893),  c.  304 
2362.  See  also  statutes  cited  supra,  (Birds.  Rev.  Stat.  (1896),  p.  1383,  § 
note  I,  p.  125.  .  29). 
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ianship  of  the  person  and  estate  of  Richard  Roe^  an  infant,  were  duly 
issued  by  this  court  to  your  petitioner. 

Your  petitioner,  upon  information  and  belief,  alleges  that  said 
Richard  Roe  was  born  on  the  eighth  day  oi  December,  i877,  and  is  now 
of  the  full  age  of  twenty-one  years  and  upward. 

That  your  petitioner  has  rendered  to  the  said  Richard  Roe  an  inven- 
tory and  account  containing  a  full  and  true  statement  of  all  his  receipts 
and  disbursements,  and  of  all  moneys  and  other  property  which  have 
come  to  his  hands  or  been  received  by  any  other  person  by  his  order 
or  authority,  or  for  his  use  since  his  appointment,  and  a  full  and  true 
statement  and  account  of  the  manner  in  which  he  has  disposed  of 
the  same. 

Wherefore  your  petitioner  prays  for  a  judicial  settlement  of  his 
accounts  as  such  guardian,  and  for  such  other  proceedings  to  end 
that  he  may  be  finally  released  and  discharged  as  such  guardian,  and 
a  decree  made  accordingly. 

Dated  this  sixth  day  ol  April,  iS99. 

Nathan  Hale. 

{Verification.) 

b.  Waiver  of  Citation  by  Guardian's  Sureties. 
Form  No.  loi  i6.' 

We,  Samuel  Short  and  William  West,  the  sureties  in  the  official  bond 
of  Nathan  Hale  as  guardian  of  the  person  and  estate  of  Richard  Roe, 
late  infant,  now  of  full  age,  do  hereby  waive  the  issue  and  service  on 
each  of  us  of  a  citation  to  attend  the  judicial  settlement  of  the 
accounts  of  said  guardian,  or  any  other  proceeding  taken  by  said 
guardian,  in  the  Surrogate' s  Court  of  Erie  county,  New  York,  for  the 
purpose  of  securing  his  final  release  and  discharge. 

Dated  this  sixth  day  of  April,  iS99. 

Samuel  Short. 
William  West. 
State  of  Neuf  York,  ) 
Erie  County,  >  ss. 

City  of  Buffalo.  ) 

On  this  sixth  day  oi  April,  i899,  before  me  personally  came  Samuel 
Short  and  William  West,  to  me  known  to  be  the  persons  described  in 
and  who  executed  the  foregoing  instrument,  and  severally  acknowl- 
edged the  execution  thereof. 

Norton  Porter,  Notary  Public,  Erie  County. 
State  of  New  York,  '\ 
Erie  County,  >■  ss. 

City  of  Buffalo.  ) 

Leonard  A.  Ford,  of  the  city  of  Buffalo,  being  duly  sworn,  deposes 
and  says,  that  he  is  well  acquainted  with  Samuel  Short  and  William 
West,  the  persons  named  in  the  foregoing  waiver,  and  with  their 
manner  and  style  of  handwriting,  having  often  seen  them  write,  and 

1.  New  York.  —  Code  Civ.  Proc,  §  2849  as  amended 'La.-ns,  (1893),  c.  304  (Birds. 
Rev.  Stat.  (1896),  p.  1383,  §  29). 
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that  deponent  verily  believes  that  the  signatures  purporting  to  be  the 
signatures  of  the  aforesaid  persons  signed  to  the  said  waiver  are  the 
true  and  genuine  handwriting  and  signatures  of  the  above  named 
persons. 

Leonard  A.  Ford. 
Sworn  to  before  me  this  sixth  day  of  April.,  iS99. 

Norton  Porter^  Notary  Public,  Erie  County. 

c.  Decree  Discharging. 

Form  No.  i  oi  i  7.' 

At  a  Surrogate's  Court,  held  in  and  for  the  county  of  Erie.,  in  the 
state  of  New  York,  at  the  surrogate's  office  in  the  city  of  Buffalo,  in 
said  county,  on  the  sixth  day  of  April,  i899. 

Present,  Hon,  Louis  W.  Marcus,  surrogate. 
In  the  matter  of  the  Estate  of  Richard  Roe,  \ 
late  infant,  now  of  age.  \ 

On  reading  and  filing  the  duly  verified  petition  of  Nathan  Hale,  the 
general  guardian  of  the  person  and  estate  of  Richard  Roe,  showing 
that  said  Richard  Roe  has  arrived  at  the  full  age  of  twenty-one  years ; 
that  said  general  guardian  has  fully  and  satisfactorily  accounted  to 
said  Richard  Roe  and  paid  and  delivered  to  him  all  moneys  and  prop- 
erty held  for  him  by  such  general  guardian,  and  praying  for  a  decree 
discharging  him  without  an  accounting. 

And  on  reading  and  filing  the  release  of  said  Richard  Roe,  in  writing 
duly  acknowledged,  exonerating  and  releasing  said  general  guardian 
of  and  from  any  and  all  liability  and  accountability,  and  waiving  the 
issuing  and  service  of  a  citation  herein  and  consenting  hereto. 

On  motion  oi  Jeremiah  Mason,  attorney  for  said  petitioner,  it  is 
ordered  and  decreed  that  Nathan  Hale  be,  and  he  hereby  is  finally 
released  and  discharged  as  the  general  guardian  of  the  person  and 
estate  of  the  said  Richard  Roe. 

Louis  W.  Marcus.,  Surrogate. 

3.  Removal.2 
a.  Application  for  Removal. 

(1)  Where  Guardian  has  Removed  from  State. 

Form  No.  10118.^ 

{Commencing  as  in  Form  No.  9915,  and  continuing  do^vn  to  *.) 
The  petition  of  Richard  Roe,  a  minor,   by  Herbert  N.  Dawes,  his 
next  friend,  respectfully  shows  that,  by  an  order  of  this  court,  duly 

1.  New  York.  —  Code  Civ.  Proc,  §  any  of  the  causes  specified,  first  giving 
2849  as  amended  Laws  (1893),  c.  304  him  notice  as  is  required  on  the  filing 
(Birds.  Rev.  Stat.  (1896),  p.  1383.  ^  of  an  application  for  removal.  Ala. 
29).  Civ.  Code  (1896),  §2367. 

2.  Bemoval  by  Court.  —  The  court  of  3.  Alabama.  —  Civ.  Code  (1896),  § 
probate  may,  without  an  application  2364.  See  also  statutes  cited  supra, 
by  the  ward,  remove  the  guardian   for  note  i,  p.  125. 
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made  and  entered  on  the  tenth  day  of  March,  iB97,  Nathan  Hale  was 
appointed  as  guardian  of  your  petitioner,  and  duly  qualified  as  such. 
Your  petitioner  further  shows  that  said  Nathan  Hale  has  removed 
from  this  state,  and  now  resides  at  the  city  oi  Boston,  in  the  state  of 
Massachusetts.  ^ 

Wherefore,  your  petitioner  prays  for  an  order  removing  said  Nathan 
Hale,  and  revoking  his  letters  of  guardianship,  and  for  such  other 
orders  and  decrees  as  may  be  necessary  to  effect  such  removal. 

{Signature  and  verification  as  in  Form  No.  9915. ) 

(2)  For  Failure  to  Give  Counter  Security. 
Form  No.  i  o  i  19.* 

^  ^        ,    '  >■  ss.     In  the  County  Court  of  Greene  County. 

Greene  County.  \  -^  ^ 

In  the  matter  of  the  ) 

Estate  of  Richard  Roe,  a  minor.  >  Petition  to  Remove  Guardian. 

Nathan  Hale,  guardian.         ) 
To  the  Hon.  John  Marshall,  Judge  of  said  Court: 

Your  petitioner,  William  West,  of  Carrollton,  in  said  county,  re- 
spectfully shows,  that  on  the  sixth  day  of  October,  a.  d.  i2)98,  Nathan 
Hale  was  duly  appointed  guardian  of  the  person  and  estate  of  Rich- 
ard Roe,  minor,  and  that  he  duly  qualified  and  entered  upon  his  duties 
as  such  guardian,  and  has  ever  since  and  still  is  active  as  such 
guardian. 

Your  petitioner  further  shows  that  he  and  one  Samuel  Long  signed 
the  bond  of  the  said  Nathan  Hale  as  guardian,  and  that  on  the  sixth- 
teenth  day  oi  January,  iS99,  said  Samuel  Long  made  an  application  to 
your  honor,  as  judge  of  said  County  Court,  for  an  order  directing  said 
Nathan  Hale  to  give  counter  security,  alleging  in  said  application  that 
said  Samuel  Long  and  your  petitioner,  as  sureties  on  said  Nathan  Hale's 
bond  as  guardian,  were  jeopardized  in  consequence  of  the  insolvent 
condition  of  said  Nathan  Hale.  Your  petitioner  shows  that  service 
of  notice  of  said  application  was  made  upon  said  Nathan  Hale,  and  he 
was  summoned  to  appear  before  the  County  Court  of  said  Greene 
county  at  the  court-house  in  the  city  of  Carrollton,  in  said  county,  on 
the  sixth  day  ai February,  iS99,  at  ten  o'clock  A.  u.,  and  show  cause 
why  he  should  not  be  required  to  give  counter  security  to  the  sureties 
on  his  bond. 

Your  petitioner  shows  that  by  consideration  of  your  honor  as  judge 
of  said  County  Court,  an  order  was  issued  by  your  honor  on  the  sixth 
day  of  February,  i899,  directing  said  Nathan  Hale,  on  or  before  the 
seventeenth  day  of  February,  iS99,  to  furnish  good  and  sufficient  coun- 
ter security  to  the  sureties  on  his  bond  as  guardian. 

Your  petitioner  says  that  said  seventeenth  day  oi  February,  iS99,  has 
long  since  passed  and  that  said  Nathan  Hale  has  failed,  neglected  and 
refused  to  comply  with  said  order. 

1.  Oronnds  for  Removal.  —  The  appli-     These   are    enumerated    in   Ala.    Civ. 
cation  must  specify  the  grounds  of  re-     Code  (1896),  §  2363. 
moval.     Ala.  Civ.  Code  (1896),  §  2364.         2.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
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Wherefore,  your  petitioner  prays  that  the  said  Nathan  Hale  may  be 
removed  from  said  guardianship,  his  appointment  revoked,  and  his 
letters  of  guardianship  recalled;  and  that  the  court  will  make  such 
other  or  further  order  in  the  premises  as  to  your  honor  shall  seem 
meet. 

William  West. 

(3)  Where  Guardian  was  Appointed  Against  Wish  of  Parent. 

Form  No.  i  o 1 2 o. 

(Precedent  in  Sadler  v.  Rose,  i8  Ark.  6oo.)* 

[To  the  Honorable  Probate  Court  oi  Johnson  County,  Arkansas: 

The  petition  oi  Moreau  Rose,  of  said  county  of  Johnson,  respectfully 
shows]2  That  Lucien  O.  Sadler  departed  this  life  on  or  about  the  11th 
day  of  December,  iS53,  in  the  county  oi  Johnson,  etc.,  seised  and  pos- 
sessed of  about  $8,000  worth  of  property,  real  and  personal. 

That  the  real  estate  has  been  sold  by  the  administrator  under 
order  of  court.  That  the  administrator  informs  petitioner  that  there 
are  more  than  sufficient  debts  due  said  estate,  to  pay  off  all  liabilities. 

That  there  zx^  four  negro  slaves  belonging  to  said  estate,  which 
will  be  ready  to  be  turned  over  to  the  guardian  of  the  minor  heirs, 
to  wit :  Lewis  O.  Sadler,  aged  about  four  and  a  half  years,  and  Lucien 
O.  Sadler,  aged  about  two  years. 

That  they  are  the  heirs  of  Lucien  O.  Sadler,  deceased. 

That  the  negroes,  to  wit:  Jake,  Ben,  Sam  and  Sophia  will  be  deliv- 
ered on  iht  first  oi  January  next  by  the  said  administrator. 

That  there  is  a  negro,  Ben,  about  forty-five  years  of  age,  in  dispute, 
and  as  soon  as  the  controversy  is  decided,  some  disposition  will  be 
made  by  the  administrator.  So  he  informs  petitioner,  and  if  he  is 
adjudged  to  be  the  property  of  said  estate,  will  be  delivered  to  your 
petitioner. 

That  one  Rufus  C.  Sadler  has  been  at  this  term  appointed  guardian 
of  said  minors  contrary  to  the  wish  of  the  administrator  and  the 
mother  of  said  minors. 

Your  petitioner  prays  your  honor  to  revoke  the  guardianship  of 
said  Rufus  C.  Sadler,  and  appoint  your  petitioner  guardian  of  said 
minors. 

[Dcted  October  25,  i8S6. 

Moreau  Rose.^ 

b.  Order  Appointing  Hearing. 

Form  No.  i  o  i  2  i .' 

Richard  Roe,  a  minor.  )    ,,       ,  ^^     «„« 
D  7    r  >•       J-       \  March  10.  1699. 

Removal  of  Guardian.  \  ' 

It  is  ordered  by  the  court  that  citation  issue  to  Nathan  Hale,  as 

(1896),  c.  64,  par.  37.     See  also  statutes  2.  The  matter  enclosed   by   [  ]  will 

cited  supra,  note  i,  p.  125.  not  be  found  in  the  reported  case. 

1.  On  this  petition  the  court  revoked  3.  Alabama.  —  Civ.     Code    (1896),    fc^ 

the  letters  of  guardianship  previously  2364.     See  also   statutes    cited    supra, 

granted  and  appointed   the  petitioner  note  i,  p.  125. 
guardian  in  his  stead. 
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guardian  of  said  minor,  requiring  him  to  appear  in  this  court  on  the 
first  day  oi  April,  i899,  to  show  cause,  if  any  he  have,  why  he  should 
not  be  removed  from  his  guardianship  and  his  letters  of  guardianship 
revoked. 

e.  Citation  to  Guardian. 
Form  No.  ioi22.> 


'  v  Probate  Court. 


The  State  of  Alabama, 

Jefferson  County. 

To  any  Sheriff  in  said  State,  Greeting: 

You  are  hereby  commanded,  without  delay,  to  summon  Nathan 
Hale,  guardian  of  Richard  Roe,  a  minor,  personally  to  appear  before 
the  judge  of  the  Probate  Court  oi  Jefferson  county,  at  his  office,  on 
t\\^  first  day  oi  April,  i85P;  then  and  there  to  show  cause  why  he 
should  not  be  removed  from  his  guardianship  and  his  letters  of 
guardianship  revoked.  And  have  you  then  and  there  this  writ  {con- 
cluding as  in  Form  No.  lOlOO). 


Form  No.  i  o  i  2  3 , 


State  of  Illinois,  )  The  People  of  the  State  of  Illinois, 

Greene  County.   \     '  To  the  Sheriff  of  said  County,  Greeting: 

We  command  you  that  you  summon  Nathan  Hale,  guardian  of  the 
person  and  estate  of  Richard  Roe,  a  minor,  if  he  shall  be  found  in 
your  county,  personally  to  be  and  appear  before  the  County  Court  of 
said  Greene  county,  at  the  court-house  in  the  city  of  Carrollton,  in  said 
county,  on  the  twentieth  day  oi  April,  a.  d.  i859,  at  ten  o'clock  a.  m., 
to  show  cause,  on  the  petition  of  William  West  filed  in  said  court, 
why  he  should  not  be  removed  from  such  guardianship;  and  further, 
to  do  and  suffer  such  things  as  shall  be  considered  and  ordered  by 
the  court  aforesaid  in  the  premises. 

And  have  you  then  and  there  this  writ  with  an  indorsement  thereon 
in  what  manner  you  shall  have  executed  the  same. 

Witness  John  Hancock,  clerk  of  said  court,  and  the  seal  thereof,  at 
Carrollton,  in  said  county,  this  thirteenth  day  oi  April,  a.  d.  \Z99. 

(seal)  John  Hancock,  Clerk. 

d.  Order  of  RemovaL 

Form  No.  i  o  1 2  4  .' 

Richard  Roe,  a  minor.  \  a^   -j  ■,      oqq 
Removal  of  Guardian.  J  .      ' 

This  being  the  day  set  for  hearing  the  application  of  Richard  Roe, 
by  Herbert  N.  Dawes,  his  next  friend,  for  the  removal  of  Nathan 
Hale,  his   guardian,  now   comes    said   Richard  Roe,  by  Herbert  N. 

I.  Where  the  guardian  resides  in  the  2.  Illinois.  —  Starr  &  C.   Anno.  Stat, 

state,  notice  of  the  hearing  of  the  appli-  (i8q6),  c.  64,  par.  38.     See  also  statutes 

cation  for  removal  must  be  given  the  cited  supra,  note  i,  p.  125. 

guardian  by  the  service  of  citation;  but  3.  Alabama.  —  Civ.    Code    (1896),   § 

if  he  resides  without  the  state,  notice  2365.      See   also   statutes   cited  supra, 

must  be  given  by  advertisement.     Ala.  note  i,  p.  125. 
Civ.  Code  (1896),  §  2364. 
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Dawes,  his  next  friend,  and  moves  that  said  application  be  granted; 
and  it  appearing  to  the  court  that  due  notice  of  the  time  and  nature 
of  this  hearing  has  been  given  the  said  Nathan  Hale  by  process  of 
citation  duly  served  on  him,  the  court  proceeds  to  examine  and  con- 
sider the  proof  relating  to  said  application.  Whereupon  it  is  shown 
and  appears  that  {Here  state  the  finding  of  one  or  more  grounds  for 
removal^. 

It  is  therefore  ordered  and  decreed,  that  the  prayer  of  said  appli- 
cation be  granted,  and  that  the  letters  of  guardianship  of  the  said 
Nathan  Hale  be  and  the  same  hereby  are  revoked. 

It  is  further  ordered,  that  all  papers  on  file  relating  to  this  pro- 
ceeding be  recorded. 

V.  ACTIONS  ARISING  OUT  OF  RELATIONSHIP  OF  GUARDIAN  AND 

WARD. 

1.  Against  Guardian  for  Corrupting*  Female  Ward. 

Form  No.  10125.' 

{Title  of  court  and  cause  as  in  Form  No.  5915.') 

Clara  E.  Brattain  complains  of  John  Cannady,  defendant,  and  says, 
that  on  the  first  day  of  October,  1S8I,  the  plaintiff  was  fifteen  years  of 
age,  small  in  stature,  just  verging  into  womanhood,  without  father  or 
mother  living,  chaste  and  uneducated,  and  was  utterly  ignorant  of  the 
meaning  of  the  term  sexual  intercourse,  and  of  the  fact  that  pregnancy 
results  from  such  intercourse,  and  was  so  feeble  in  mind  as  to  be  unable 
to  discriminate  between  right  and  wrong ;  that  on  said  first  day  of  Octo- 
ber, iS81,  said  defendant  was  the  duly  appointed,  qualified  and  acting 
guardian  of  her  person  and  estate,  and  has  claimed  to  be  acting  in 
that  capacity  continuously  since  that  date;  that  shortly  after  said 
first  day  of  October,  1S8I,  he  took  control  of  her  person  and  placed 
her  in  his  family  as  a  servant,  and  continuously  afterward  kept  her 
in  that  position  until  about  four  weeks  before  the  commencement  of 
this  suit;  that  on  the  first  day  of  December,  188I,  the  said  defendant, 
in  violation  of  his  duty  as  her  guardian  and  master,  and  well  know- 
ing all  the  facts  aforesaid,  unlawfully  took  indecent  liberties  with  her 
person  at  said  county,  by  then  and  there  unlawfully  embracing  her, 
and  handling  her  private  parts  to  such  an  extent  as  to  excite  her 
passions;  and  at  the  same  time  he  informed  her  that  it  was  not 
improper  for  her  to  permit  his  said  caresses,  and  to  submit  to  his  said 
embraces;  that  he  continued  almost  daily  to  take  similar  liberties 
with  her  person,  and  to  repeat  to  her  that  such  conduct  was  not 

1.  This  form  is  substantially  the  plain-  not    the   effect    of   defendant's   wrong 

tiff's  complaint  in  Brattain  v.  Cannady,  but,   on    the  contrary,   we    think   that 

96  Ind.  266,  in  which  case  the  judgment  the  complaint  sufficiently  connects  her 

of  the  lower  court  sustaining  a  demurrer  injury    with    his    breach    of    duty   to 

to  the  complaint  was  reversed,  the  court  make    him    liable    for    the    damages 

saying,  if  the  complaint  be  true,  cer-  which  she  claims.     We  are  unwilling 

tainly  the  plaintiff  has  suffered  griev-  to  say  that  the  law  affords  her  no  re- 

ously,  and   we   cannot    say   upon   the  dress  but  his  removal  from  the  guardl- 

whole  complaint  that  her  suffering  is  anship. 
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improper,  and  that  the  act  of  sexual  intercourse  would  not  injure 
her,  during  all  the  time  she  remained  in  his  service  and  under  his 
control  as  aforesaid,  well  knowing  that  she  still  remained  ignorant 
and  feeble  in  mind  as  aforesaid;  that  during  the  last  year  plaintiff 
remained  in  his  'services,  he  well  knowing  all  the  facts  aforesaid, 
unlawfully,  carelessly  and  negligently  suffered  and  permitted  his 
minor  son,  a  well  grown  lad  of  about  the  age  of  plaintiff,  to  sleep 
with  her,  and  to  repeatedly  have  sexual  intercourse  with  her,  by 
means  of  which  sexual  intercourse  she  became,  and  now  is,  pregnant 
with  a  bastard  child;  that  after  her  said  pregnancy  was  advanced 
about /"(?«r  months,  the  defendant  well  knowing  her  condition,  took 
her  to  the  residence  of  a  neighbor  and  left  her  without  a  home  or  any 
means  whatever  to  provide  for  her  needs,  and  that,  in  consequence 
of  her  said  pregnancy,  she  has  become  diseased  and  is  rendered 
wholly  unable  to  support  herself  by  her  labor,  or  to  make  any  suit- 
able provisions  for  lying  in  and  the  expenses  she  will  be  compelled  to 
incur  in  becoming  the  mother  of  said  bastard  child. 

Wherefore  the  plaintiff  says  that  by  means  of  the  unlawful  and 
wrongful  acts  of  the  defendant  aforesaid,  and  by  reason  of  the  unlaw- 
ful and  wrongful  acts  suffered  and  permitted  by  defendant  as  afore- 
said, plaintiff  has  sustained  damage  in  the  sum  of  y^z/^/z^^^aja^^/dollars, 
for  which  sum  she  demands  judgment. 

(^Signature  and  verification  as  in  Form  No.  5915?) 

2.  For  Board  and  Lodging-  of  Ward. 


Form  No.  i  o  i  2  6 . 

(Precedent  in  McNabb  v.  Clipp,  5  Ind.  App.  205.)' 

The  State  of  Indiana^  )  Lawrence  Circuit  Court. 

Lawrence  County.         J      '    December  Term,  i8P(9. 
Hamilton  Clipp 
v. 
Sarah  A.  McNabb.,  guardian  of  H.  Dale  Brown-  \- 

ing.,  minor  heir  of  Joseph  W.  Browning.,  deceased, 

and  Hugh  McNabb.,  her  husband. 

Plaintiff  complains  of  said  defendant,  Sarah  A.  McNabb.,  and  says 
that  on  the  12th  day  of  February.,  iS79,  said  defendant  became  the 
guardian  of  the  person  and  estate  of  H  Dale  Browning,  minor  heir 
oi  Joseph  W.  Bro7vning,6.&c&diS&6.,  and  has  continued  in  such  capacity 
ever  since;  that  as  such  guardian  she  has  in  her  possession  money  of 
the  estate  of  said  ward  amounting  in  all  to  the  sum  of  three  hundred 
dollars;  that  the  said  minor  has  no  father,  and  that  said  defendant, 

and  guardian,  is  his  mother;  that  on  the day  of  October,  1S88, 

said  defendant,  Sarah  A.  McNabb,  as  such  guardian,  agreed  and  con- 
tracted with  the  plaintiff  2  to  pay  plaintiff  for  the  board  and  lodging 

1.  This  complaint  was  held  sufficient  2.  The  complaint  must  show  that  de- 
on  demurrer.  fendant  requested  plaintiff  to  furnish 

See  also  the  substance  of  a  sin^ilar  board  or  that  he  failed  to  provide, 
complaint  in  Lewis  w.  Edwards,  44  Ind.  within  the  means  in  his  hands  as 
333.  guardian,  for  the  reasonable  wants  of 
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of  said  H.  Dale  Browning,  the  said  ward  of  said  guardian,  and  con- 
tracted with  the  plaintiff  for  the  plaintiff  to  board  and  lodge  said 
H.  Dale  Browning,  he  being  also  her  son;  that  in  pursuance  and 
by  virtue  of  the  terms,  agreements  and  premises  of  said  contract, 
this  plaintiff  did  furnish  board  and  lodging  to  said  ward  and 
minor,  which  were  and  are  of  the  value  of  two  hundred  and  twenty 
dollars,  which  is  more  fully  set  forth  in  the  account  hereto  attached 
and  made  part  of  this  complaint,  and  for  identification  is  marked 
"-(4,"  that  said  amount  is  due  and  wholly  unpaid.  Plaintiff  avers 
that  said  defendant,  Sarah  A.  McNabb,  is  now  the  wife  of  Hugh 
McNabb,  who  is  made  a  defendant  herein. 

Wherefore  plaintiff  demands  judgment    against   said   defendant, 
Sarah  A.  McNabb,  individually,  and  for  all  other  proper  relief. 

[N.  Crook,  Plaintiff's  Attorney.]^ 

3.  To  Compel  an  Accountings  by  Guardian. 

Form  No.  i  o  i  2  7 . 

(Precedent  in  Reed  v.  Hedges,  16  W.  Va.  169.)* 

[To  the  Hon.  J.  B.  Hoge,  Judge  of  the  Circuit  Court  of  Jefferson 
county: 
The  bill  of  complaint  of  Lucy  G.  Reed  and  Mary  C.  Roper,  against 
William  L.  Hedges  and  Edward  Spaw,  filed  in  the  Circuit  Court  of 
Jefferson  county.  The  plaintiffs  complain  and  say]^  that  their  grand- 
father by  his  will  gave  your  oratrixes  certain  interest  in  real  and 
personal  estate;  that  your  oratrix,  Lucy  G.  Reed,  was  horn  January 
IJ^  i850,  and  was  married  to  John  W.  Reed,  November,  6,  i87^;  and 
your  oratrix,  Mary  C.  Roper,  was  born  the  25th  day  of  November, 
1 8-55,  and  married  William  A.  Roper  on  the  12th  day  of  December, 
i87-/;  that  on  the  IJ^th  day  of  November,  jS66,  their  mother  being 
dead,  William  L.  Hedges,  their  father,  qualified  before  the  recorder  of 
Jefferson  county,  West  Virginia,  where  your  oratrixes  then  lived,  as 
the  guardian  of  your  oratrixes,  and  entered  into  a  bond  required  by 
law,  dated  that  day,  with  on^  Edward  Spaw  as  his  security,  one  bond 
being  executed  as  guardian  of  both  of  your  oratrixes  in  the  penalty  of 
six  thousand  dollars,  and  conditioned  as  required  by  law  in  guardian- 
ship bonds.  An  attested  copy  of  said  bond  and  order  of  qualifica- 
tion is  herewith  filed  as  an  exhibit  and  prayed  to  be  taken  as  a  part 
of  this  bill.  That  the  said  William  L.  Hedges,  after  so  qualifying, 
though  he  received,  as  hereinafter  shown,  large  amounts  of  money 
belonging  to  each  of  your  oratrixes  while  they  were  infants  and  before 
their  marriage,  never  did,  as  required  by  law,  settle  any  account  as 
such  guardian.  In  the  absence  of  any  such  settlement,  your  ora- 
trixes are  unable  to  state  all  the  money  so  received  by  the  said 
William  L.  Hedges,  their  guardian,  but  your  oratrixes,  by  having  the 

his  ward,  otherwise  the  complaint  will  2.  In  the  circuit  court  a  demurrer  to 
be  bad  on  demurrer.  Gwaltney  v,  this  bill  was  sustained,  but  in  the  su- 
Cannon,  31  Ind.  227.  preme  court  this  decree  was  reversed 

1.  The    matter  supplied    within    [  ]     and   the  case    remanded    for    further 
will  not  be  found  in  the  reported  case.        proceedings. 
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records  of  this  court  searched,  have  recently  discovered  that  in  the 
year  1866,  and  shortly  after  he  qualified  as  guardian,  the  said  William 
L.  Hedges,  as  guardian  of  your  oratrix,  Mary  C.  Roper,  then  Mary  C. 
Hedges,  obtained  an  order  of  this  court  in  the  cause  of  William  G. 
Butler,  etc.,  against  William  L.  Hedges,  etc.,  entered  December  22, 
1S66,  whereby  the  sale  hy  James  Logie  as  special  commissioner  of 
their  grandfather's  land  to  Henry  C.  Ritner  for  %lS,JfiO.OO,  with 
interest  from  the  day  of  sale,  Augusl 7,  iS96,  was  confirmed,  and  said 
James  Logie,  special  commissioner,  directed  to  collect  the  purchase 
money,  and  loan  out  the  portions  coming  to  your  oratrixes,  that  is 
to  say,  one  fifth  of  the  whole,  or  %2,680.00,  the  interest  to  be  paid 
semi-annually  to  the  said  Logie  and  to  be  paid  by  him  semi-annually 
to  the  said  William  L.  Hedges,  the  guardian  of  your  oratrixes,  so  far 
as  was  necessary  for  the  support  and  maintenance  of  your  oratrixes. 
What  amount  of  money  was  paid  by  the  said  James  Logie  under  this 
order  to  the  said  William  L.  Hedges,  their  guardian,  your  oratrixes 
have  been  unable  to  ascertain,  said  W.  L.  Hedges  never  having  settled 
any  account.  Subsequently,  on  thei^M  day  of  April,  i869,  the  said 
William  L.  Hedges  obtained  an  order  in  said  cause  that  said  James 
Logie,  a  special  commissioner,  should  collect  the  fund  loaned  out 
under  said  previous  order  and  pay  the  same  over  to  William  L. 
Hedges,  guardian  as  aforesaid,  upon  his  executing  before  the  clerk  of 
said  court  a  bond,  with  good  security,   in  the  penalty  of  ^,000.00, 

conditioned  according  to  law;  and  on  the day  of  April,  j869, 

the  said  William  L.  Hedges  did  execute  such  bond  before  the  clerk  of 
this  court,  with  said  Edward  Spohr  as  his  security,  a  certified  copy  of 
which  bond  is  filed  herewith  marked  plaintiff's  exhibit  No.  2,  and 
prayed  to  be  taken  as  a  part  of  this  bill.  And  subsequently  in  said 
cause  the  said  William  L.  Hedges,  on  the  22d  day  of  April,  i869, 
obtained  another  order  of  this  court  at  same  term  modifying 
the  order  of  April  IJf.,  iS69,  by  ordering  the  said  James  Logie, 
special  commissioner,  to  deliver  to  William  L.  Hedges,  the  guardian 
of  your  oratrixes,  the  bonds  of  the  parties,  who  under  the  order 
aforesaid  had  borrowed  the  said  money,  which  belonged  to  your 
oratrixes  as  their  portion  of  the  proceeds  of  the  said  sale  of  real 
estate  of  their  grandfather.  And  shortly  thereafter,  and  after  the 
execution  of  said  last  named  bond,  as  your  oratrixes  are  informed, 
the  said  bonds  were  so  delivered  over  and  also  some  money  paid  over 
by  the  said  James  Logie.  To  a  more  perfect  understanding  of  which 
orders  your  oratrixes  file  herewith  as  a  part  of  this  bill  an  attested 
copy  of  the  proceedings  and  of  all  the  orders  made  by  the  court  in 
said  cause  marked  plaintiff's  exhibit  "^,"  your  oratrixes  have  not 
been  able  to  ascertain  what  amount  of  money  and  bonds  were  so  paid 
over  and  transferred  by  James  Logie  to  said  William  L.  Hedges,  their 
guardian;  but  they  presume  that  with  the  interest  which  had  been 
paid  over  to  William  L.  Hedges,  their  guardian,  by  said  James  Logie, 
special  commissioner,  under  the  former  order,  the  total  amount  was 
^,680.00,  with  interest  thereon  from  August  7,  jS66.  Your  oratrixes 
have  however  ascertained,  that  the  said  William  L.  Hedges,  as  their 
guardian,  did  on  the  26tA  day  oi  April,  iS69,  receive  of  said  James 
Logie  the  bond  ol  John  Burns  for  ^00.00,  the  bond  of  William  R. 
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Byers  for  %8j1^6.87,  and  three  bonds  of  G.  W.  Johnson  for  $185.44  each, 
and  that  there  was,  when  so  transferred  by  James  Logic,  special  com- 
missioner, to  said  William  L.  Hedges,  as  the  guardian  of  your  oratrixes, 
considerable  back  interest  due  on  each  of  the  five  bonds  so  trans- 
ferred. Your  oratrixes  are  informed  by  said  William  L.  Hedges  and 
aver,  that  all  of  these  bonds  were  shortly  thereafter  and  long  before 
the  said  marriages  of  your  said  oratrixes,  or  either  of  them,  and  dur- 
ing the  infancy  of  both  of  your  oratrixes,  collected  by  the  said  William 
L.  Hedges  as  the  guardian  of  your  oratrixes. 

Your  oratrixes  further  aver,  that  the  said  William  L.  Hedges  on 
your  oratrix,  Lucy  G.  Reed,  attaining  her  majority,  which  -^di^  January 
H,  i871,  did  not  pay  to  your  oratrix  one  cent  of  the  large  sums  of 
money  collected  by  him,  and  that  neither  he  nor  his  surety,  Edward 
Spaw,  has  ever  to  this  day  paid  anything  to  your  oratrix,  Lucy  G. 
Reed,  or  to  anyone  else  on  account  of  the  amount  due  to  her  from 
her  said  guardian.  And  your  oratrix,  Mary  C.  Roper,  avers  that  since 
the  guardianship  of  her  father  terminated  by  her  marriage  December 
12,  1^71,  the  said  William  L.  Hedges  and  Edward  Spaw,  his  security 
as  aforesaid,  have  never  paid  anything  to  her,  or  to  anyone  else  for 
her  account,  of  his  large  indebtedness  to  her  as  her  guardian,  except- 
ing only  the  sum  of  %Jfi0.00  which  was  paid  on  or  about  the  15th  day 
of  April,  iS72.  And  the  said  William  L.  Hedges  and  Edward  Spaw 
pretend  that  all  the  residue  of  the  estate  of  your  oratrix,  Mary  C. 
Roper,  was  consumed  in  her  maintenance  and  education,  which  your 
oratrix,  Mary  C.  Roper,  utterly  denies,  and  insists  and  avers  that  the 
interest  on  the  money  belonging  to  her  received  by  her  said  guardian, 
William  L.  Hedges,  was  more  than  sufficient  to  pay  for  her  support 
and  maintenance,  and  that  the  law  as  well  as  the  decree  first  above 
named  expressly  restricted  her  guardian  from  spending  more  than 
said  interest  without  the  leave  of  the  court,  which  was  never  asked 
and  never  granted.  And  your  oratrix,  Lucy  G.  Reed,  is  informed  that 
the  said  William  L.  Hedges  and  Edward  Spaw  pretend  that  the  whole 
of  her  estate  which  went  into  the  hands  of  her  guardian,  the  said 
William  L.  Hedges,  was  consumed  in  her  support  and  maintenance  by 
her  guardian,  which  your  oratrix,  Lucy  G.  Reed,  utterly  denies,  and 
insists  and  avers  that  the  interest  on  the  money  belonging  to  her 
received  by  her  said  guardian,  William  L.  Hedges,  was  more  than 
sufficient  to  pay  said  William  L.  Hedges  for  her  support  and  main- 
tenance and  education  furnished  by  him;  and  that  the  law  as  well  as 
the  decree  first  above  named  expressly  restricted  her  said  guardian 
from  spending  more  than  said  interest  without  the  leave  of  the  court, 
which  was  never  asked  or  given. 

And  your  oratrix,  Lucy  G.  Reed,  is  further  informed  that  the  said 
William  L.  Hedges  and  Edward  Spaw,  his  security  as  aforesaid,  each  of 
them  pretend  that  immediately  after  she  arrived  of  age  and  while  living 
with  her  father,  the  said  William  L.  Hedges,  on  the  21st  day  of  February, 
i871,  she  formally  released  both  the  said  William  L.  Hedges  and  Edward 
Spaw  from  all  responsibility  to  her  on  account  of  any  liability  due  to 
her  from  William  L.  Hedges  as  her  guardian.  But  your  respondent 
denies  that  she  ever  did,  then  or  at  any  other  time,  release  the  said 
William  L.  Hedges  or  the  said  Edward  Spaw  from  their  said  liability, 
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or  from  any  part  thereof.  Your  respondent  remembers  that  about 
the  time  she  came  of  age,  whether  before  or  after  she  cannot  say, 
your  respondent  did  sign  some  paper  which  was  drawn  by  her  said 
father,  but  which  did  not  amount  to  a  release  in  whole  or  in  part  of 
any  responsibility  of  the  said  William  L.  Hedges  or  the  said  Edward 
Spaw\  that  the  said  paper  was  executed  by  her  without  any  con- 
sideration whatever,  and  never  was  or  could  have  been  obligatory  on 
her.  The  circumstances  under  which  it  was  executed  were  these: 
Her  said  father  had  been  doing  a  very  large  and  apparently  prosper- 
ous mercantile  business  in  Charlestown,  in  said  county;  he  suddenly 
failed  utterly;  his  business  ceased;  and  from  that  day  to  the  present 
time  he  has  had  no  regular  employment,  with  a  large  family  on  his 
hands;  both  he  and  your  oratrix,  who  was  then  not  quite  twenty-one 
years  old,  as  well  as  all  the  other  members  of  his  family,  were  greatly 
distressed  and  in  very  low  spirits  about  their  future,  and  your 
oratrix's  father  was  especially  dejected.  Almost  immediately  after 
this  overwhelming  misfortune  the  said  Edward  Spaw,  becoming  ap- 
prehensive that  he  might  be  held  liable  as  the  security  of  the  said 
Hedges  as  the  guardian  of  your  oratrix,  beset  him  with  importunities 
that  something  should  be  at  once  done  for  his  (^Spaw's)  relief.  On 
the  occasion  when  said  paper  was  signed  by  your  oratrix  he  had  come 
to  the  residence  of  her  said  father,  and  in  the  presence  of  your 
oratrix,  a  girl  then  about  twenty-one  years  old,  whether  more  or  less 
your  oratrix  cannot  say,  and  so  urged  and  taunted  him  in  his  then 
distressed  state  of  mind,  that  your  oratrix  in  her  sympathy  for  her 
father,  and  in  her  indignation  at  the  rude  and  ungenerous  manner  in 
which  he  was  being  treated,  felt  disposed  to  do  anything  that  might 
be  asked  of  her  for  her  father's  relief  at  that  time;  especially  did  she 
think  that  such  unbecoming  importunity  by  the  said  Edward  Spohr 
was  unreasonable,  for  she  had  been  led  to  believe  by  her  father  upon 
a  settlement  with  her  he  would  owe  her  little  or  nothing,  as  he  still 
contends;  and  your  oratrix  being  then  utterly  ignorant  of  what 
amount  of  her  estate  her  father  had  received,  or  how  the  same  had 
been  expended,  he  never  having  settled  any  account  or  given  her  in- 
formation about  the  same,  except  his  general  statement  that  he 
would  owe  her  little  or  nothing  on  a  settlement,  and  your  oratrix 
confiding  in  him,  and  deeply  sympathizing  with  him  at  the  time,  did 
sign  some  paper  drawn  up  by  him  in  the  presence  of  the  said  Edward 
Spohr,  and  which  was  intended  to  release  her  father  from  his 
further  importunities  at  that  time.  Your  oratrix  does  not  believe 
that  the  paper  she  so  signed  was  a  release  or  amounted  to  a  release 
even  in  its  form,  and  she  insists  that  no  matter  what  its  form  may 
turn  out  to  be  when  produced,  that  it  was  executed  under  circum- 
stances and  at  a  time  that  would  utterly  destroy  its  efficiency  as  a 
release,  and  would  render  it  in  the  view  of  a  court  of  equity  a  mere 
nullity. 

Your  oratrixes  would  further  show  to  your  honor  that  the  estate 
so  coming  to  them  from  their  said  grandfather  is  the  sole  and  sepa- 
rate property  of  your  oratrixes  severally,  and  is  free  from  the 
debts  and  control  of  their  husbands  severally,  who  each  of  them 
severally  married  your  oratrixes  severally  at  the  times  above  named, 
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m  Jefferson  county,  West  Virginia,  where  your  oratrixes  resided,  and 
where  said  land  of  their  grandfather  was  situated.  Your  oratrixes, 
therefore,  pray  that  the  said  William  L.  Hedges  and  Edward  Sporr, 
his  surety,  and  the  said  William  A.  Roper  and  John  Reed,  your  ora- 
trixes' husbands  severally,  may  be  made  defendants  to  this  bill;  that 
the  said  William  L.  Hedges,  late  guardian  of  your  oratrixes,  be 
required  to  settle  his  guardianship  accounts  before  this  court;  that 
the  said  husbands  of  your  oratrixes  severally  be  required  to  answer 
this  bill,  and  say  whether  they  were  not  severally  married  at  the 
times  and  places  above  stated,  and  whether  they  have  any  claim  or 
demand  to  the  said  estates  above  severally  claimed  by  your  oratrixes 
as  their  sole  and  separate  property;  that  the  court  will  render  a 
decree  against  the  said  William  L.  Hedges  and  Edward  Spohr  for  the 
amount  found  due  to  your  oratrixes  severally  on  the  settlement  of 
their  said  guardianship  accounts,  and  that  such  other  and  further 
relief  may  be  rendered  as  to  your  honor  may  seem  meet.  And  your 
oratrixes  will  ever  pray,  etc. 

[(^Signature  and  verification  as  in  Form  No.  4£83.^]^ 

4.  For  Sum  Due  After  Final  Accounting  by  Guardian. 

Form  No.  i  o  i  2  8  . 

(Precedent  in  Lindsay  v.  Lindsay,  28  Ohio  St.  158.)* 

[The  State  of  Ohio,      )  j^  ^^^  ^^^^^  ^^  ^^^^^^  p^^^^ 

Harrison  County,  ss.  \  ■^ 

Mary  A.  Lindsay,  plaintiff,  \ 

against  >•  Petition.]^ 

Francis  Lindsay,  defendant.  ) 

The  plaintiff,  Mary  A.  Lindsay,  who  is  now  of  full  age,  complains 
of  the  said  defendant,  Francis  Lindsay,  for  that  the  defendant  was 
duly  appointed  and  qualified  as  the  guardian  of  said  plaintiff,  by  the 
Probate  Court  of  said  county,  on  or  about  the  Slst  day  of  October,  a.  d. 
i85^  and  that,  as  such  guardian,  a  large  amount  of  money  belonging 
to  said  plaintiff  came  into  his  possession,  to-wit,  the  sum  oi%198.S9. 
That  on  or  about  the  6th  day  oi  April,  iS67,  said  defendant  filed  in 
the  Frobate  Court  oi  Harrison  county,  Ohio,  a  paper  purporting  to  be 
a  final  settlement  of  his  accounts  as  guardian  of  said  plaintiff  as 
aforesaid;  that  at  the  date  of  filing  said  pretended  account  there  was 
justly  due  from  said  defendant  as  such  guardian  to  said  plaintiff  the 
sum  of  ^74-i-i4]  that  since  the  filing  of  said  pretended  account  the 
said  defendant  has  paid  the  said  plaintiff  at  different  times  small 
sums  of  money,  amounting  in  the  aggregate  to  not  more  than  ^60.00, 
leaving  a  balance  still  due,  after  deducting  said  credits,  from  said 
defendant  to  said  plaintiff,  the  sum  of  $681.14-,  no  part  of  which  has 
ever  been  paid,  either  before  or  since  the  filing  of  said  pretended 
account,  and  the  same  now  remains  due  and  unpaid.  Said  defend- 
ant has  at  different  times,  at  and  since  filing  said  pretended  account, 

1,  The  matter  enclosed  by  and  to  be        2.  This   petition   was  held  sufficient 
supplied  within   [  ]  will  not  be  found     on  demurrer, 
in  the  reported  case. 
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promised  to  pay  said  plaintiff  said  sum  of  money  so  remaining  due 
to  said  plaintiff,  but  now  wholly  refuses  to  pay  the  same,  or  any  part 
thereof. 

Wherefore  said  plaintiff  prays  a  judgment  against  said  defendant 
for  said  sum  of  %681.1Jh  with  interest  thereon  from  the  6th  day  of 
April,  i867. 

\^Jeremiah  Mason,  Plaintiff's  Attorney.]^ 

5.  To  Set  Aside  Guardian's  Settlement  for  Fraud. 

Form  No.  i  o  i  29.' 

State  of  Indiana,    )  Fountain  Circuit  Court. 

V  ss 
Fountain  County.  [     '     September  Term,  xZ81. 

John  Favorite,  as  guardian  of  Jennie  B.  and^ 

Fannie  E.  Hollowell,  minors,  plaintiff, 

against 

William  Slauter,  defendant. 

The  above  named  plaintiff,  as  guardian  of  the  minors  above  named, 
complains  of  William  Slauter,  defendant,  and  says  that  heretofore 
the  defendant  was  appointed  and  qualified  as  the  guardian  of  said 
wards,  of  whom  the  plaintiff  is  now  guardian.  That  as  such  guardian 
the  defendant  received  from  various  sources  the  sum  of  forty-seven 
hundred  and  seventy-nine  dollars  and  eighty-four  cents,  the  property  of 
said  wards,  with  which  sum  he  charged  himself  in  an  account  current 
filed  in  the  Fountain  Circuit  Court  on  the  sixth  day  of  April,  i875, 
showing  in  his  hands  $2,389.92,  moneys  of  his  ward  Jennie  B.,  less  a 
credit  of  %829.17,  and  also  $2,389.92,  moneys  of  his  ward  Fannie  E. 
less  a  credit  of  ^^IfS.OT,  and,  in  addition,  filed  his  petition,  showing 
the  appointment  of  the  plaintiff  as  his  successor  in  said  trust,  to 
whom  he  had  transferred  one  note  secured  by  mortgage  given  by 
Wilson  L.  Moore,  the  present  value  of  which  is  ^,2^3.13,  and  %1,159.J^7 
in  cash,  which  covers  the  whole  estate. 

That  the  said  note  was  secured  by  a  junior  mortgage  on  real  estate, 
which  was  entirely  exhausted  in  payment  of  the  senior  incumbrance. 
That  the  plaintiff  brought  an  action  on  said  note  and  mortgage  and 
obtained  a  personal  judgment  against  said  Moore  and  a  decree  of 
foreclosure  of  the  mortgage,  and  had  execution  issued  upon  the  judg- 
ment, which  has  been  returned  nulla  bona.  That  Moore  is  wholly 
insolvent.  That  upon  said  account  current  and  petition,  on  the 
sixteenth  day  of  April,  i875,  the  defendant  was  discharged  from  his 
said  trust  as  guardian  by  said  court.  That  the  account  and  petition 
are  fraudulent  and  wrongful  in  this,  to  wit: 

ist.  They  show  that  the  defendant  has  retained  and  now  has 
the  sum  of  $2,2Ji3.13  in  cash,  belonging  to  said  Jennie  B.  and  Fannie 
E.  Hollowell,  and  entirely  fails  and  neglects  to  account  for  the  same. 

2d.  They  show  that  the  defendant  has  wrongfully  and  fraudulently 

1.  The  matter  enclosed  by  [  ]  will  562,  in  which  case  it  was  held  that  the 
not  be  found  in  the  reported  case.  complaint  was  good  on  demurrer,  and 

2.  This  complaint  is  substantially  the  that  it  need  not  show  the  appointment 
complaint  in  Favorite  «>.  Slauter,  79  Ind.  of  plaintiff  as  guardian. 
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appropriated  to  his  own  use  and  benefit  said  $^,^^.  15,  the  property 
of  said  wards. 

Wherefore  the  plaintiff  asks  judgment  that  said  account  and  petition 
and  decree  of  the  court  therein  made  be  revoked,  and  the  same  be 
made  to  show  that  the  defendant  had  in  his  possession  and  unac- 
counted for,  at  the  time  of  his  discharge,  the  said  sum  of  $^,^^.i5, 
and  that  the  court  grant  other  proper  reUef. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

6.  To  Set  Aside  Sale  of  Land  by  Guardian. 

Form  No.  i  o  1 3  o. 

(Precedent  in  In  re  Dickerson,  in  N.  Car.  in.)' 

[To  the  Honorable  the  Superior  Court  of   Craven  County,   North 
Carolina : 
The  petition  of  D.  W.  Sabiston,  as  next  friend  of  lola  Dickerson,  a 
minor,  respectfully  shows:]  ^ 

1.  That  since  the  filing  of  the  report  of  the  sale  of  the  land  herein- 
after described  and  set  out,  the  said  W.  E.  Salter  has  been  regularly 
removed  as  the  general  guardian  of  the  infant  Tola  Dickerson,  and 
that  your  petitioner  has  been  duly  appointed  her  next  friend  in  this 
proceeding. 

2.  That  since  the  filing  of  the  report  in  said  proceeding,  to  wit,  on 
the  Slst  day  oi  March,  iS83,  no  confirmation  of  said  report  has  been 
made  by  this  court,  no  confirmation  thereof  asked  by  said  guardian 
JV.  E.  Salter,  or  the  purchaser  at  such  sale  as  named  in  the  said 
report,  to  wit,  S.  S.  Willis. 

3.  That  since  the  sale  and  filing  of  the  report  aforesaid,  and  with- 
out any  confirmation  thereof,  the  said  W.  E.  Salter  has  executed  a 
deed  of  conveyance,  to  wit,  on  the  day  of  said  sale,  March  31,  iS83, 
to  said  purchaser  S.  S.  Willis,  who  on  the  1st  day  oi  January,  i885, 
conveyed  the  same  to  one  R.  W.  Bell  who  has  since  died,  leaving  a 
last  will  and  testament,  to  which  said  will  W.  R.  and  J.  N.  Bell  were 
duly  appointed  executors,  and  having  qualified  as  such  and  entered 
duly  on  the  discharge  of  the  duties  thereof,  and  by  virtue  of  the  pro- 
visions of  said  will,  the  real  estate  of  said  R.  W.  Bell  has  become 
vested  in  the  said  executors. 

4.  That  the  guardian,  W.  E.  Salter,  as  aforesaid,  put  the  purchaser, 
S.  S.  Willis,  in  the  possession  of  said  land,  who,  and  those  claiming 
under  him,  have  held  possession  thereof  by  virtue  of  the  deed  afore- 
mentioned, and  are  now  in  the  possession  thereof, 

5.  That  the  land  aforedescribed  is  chiefly  and  almost  mainly  valu- 
able for  the  timber  growing  and  standing  thereon,  and  that  W.  N. 
2iXi<\/.R.  Bell,  their  agents  and  employees,  are  cutting  and  removing 

See  also  the  substance  of  a  similar  the  order  of  the  clerk  and  ordered  a  re- 
complaint  in  Wainwright  v.  Smith,  117  sale  of  the  interest  of  the  minor  in  the 
Ind.  414.  premises.     This  order  was  affirmed  by 

1.  This   motion   was   refused  by  the  the  supreme  court, 
clerk,    but   an    appeal  to  the  court  in        2.  The  matter  enclosed  by  [  ]  will  not 

term  was  made  and  the  judge  set  aside  be  found  in  the  reported  case. 
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the  said  timber  rapidly  from  said  land,  and  continue  to  threaten  so 
to  do,  and  your  petitioner  is  advised  and  believes  that  the  said  Bells 
have  been  advised  by  their  counsel,  and  propose,  in  pursuance  to 
said  advice,  to  cut  and  remove  said  timber  in  as  short  time  as  pos- 
sible, for  that  the  '\\\ia.nt  lola  Dickerson  might  give  them  trouble  con- 
cerning their  title  and  possession  of  said  land. 

6.  That  at  the  time  of  the  sale  and  report  of  said  guardian,  the 
value  of  said  land  was  in  excess  of  that  reported  by  said  guardian, 
and  that,  to  the  knowledge  of  this  petitioner,  and  upon  reliable 
information  and  belief,  this  petitioner  avers  the  value  thereof  was  at 
such  time  at  least  the  sum  of  three  hundred  dollars,  and  that  the  value 
thereof  at  this  time,  and  the  sum  offered  therefor  for  the  timber 
standing  thereon,  is  ^ve  hundred  dollars. 

Wherefore,  he  prays  that  the  sale  aforesaid  be  set  aside,  that  the 
infant  lola  Dickerson  be  restored  to  the  possession  of  said  land,  and 
that  a  commissioner  be  appointed  to  sell  said  land  and  report  his 
action  to  this  court,  and  for  such  other  and  further  relief  as  she  may 
be  entitled  to. 

\D.  W.  Sabiston.y- 

7.  By  Guardian  to  Recover  Purchase-money  on  Sale  of 

Land. 

Form  No.  i  o  i  3  i . 
(Precedent  in  Black  v.  Walton,  32  Ark.  322.)' 

[^Monroe  Circuit  Court. 
William  J.  Walton,  as  guardian  of  D.  P.  and\ 

/.  C.  Stibbs,  minors,  plaintiff,  1  Complaint  at  Law. 

agamst  j  ^ 

William  Black,  defendant.  J 

The  above  named  plaintiff,  as  guardian  of  the  above  named  minors, 

1.  The  matter  enclosed  by  [  ]  will  any  of  said  lands  at  said  sale  he  would 
not  be  found  in  the  reported  case.  obtain  a  good  title  thereto.     That,  rely- 

2.  This  complaint  is  sufficient  in  ing  upon  the  representations  of  the 
form,  and  the  general  rule  is  that  a  plaintiff,  at  the  sale  he  bid  the  price  on 
purchaser  at  a  sale  made  by  a  guardian  the  lands  mentioned  in  the  complaint, 
of  his  ward's  land  under  an  order  of  the  as  therein  stated.  Admits  that  he 
probate  court  acts  at  his  peril.  In  this  never  executed  his  notes  therefor,  but 
case,  however,  the  defendant  was  in-  denies  that  he  had  possession  of  said 
duced  to  purchase  the  land  by  false  lands  or  any  part  thereof.  He  says 
representations  of  the  guardian  that  he  that  after  bidding  on  the  lands  upon  the 
would  get  a  good  title,  and  the  defend-  representations  of  the  plaintiff,  and  be- 
ant's  answer,  setting  up  these  facts,  fore  any  notes  were  drawn  for  the  pur- 
was  held  sufficient,  omitting  the  formal  chase  money,  or  any  deed  or  bond  was 
parts,  in  the  words  and  figures  follow-  drawn,  or  defendant  let  into  possession 
ing,  to  wit:  "Defendant  says,  for  an-  of  said  lands,  he  discovered  that  Stibbs" 
swer,  that  at  divers  times  before  the  estate  had  no  title  whatever  to  said 
day  of  sale  mentioned  in  plaintiff's  lands  save  the  42.63  acres  in  section 
complaint,  the  plaintiff  represented  to  fourz.%  mentioned;  and  that  the  plain- 
the  defendant  that  the  land  to  be  sold  tiff,  as  guardian  of  the  heirs  of  said 
was  the  property  of  the  Stibbs'  estate,  estate,  had  no  right  whatever  to  sell 
and  by  such  representations  led  the  de-  the  same,  and  would  convey  no  title 
fendant  to  believe  that  if  he  purchased  thereto;  but   that   the  326.^5  acres  in 
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complains  of  William  Blacky  and  says,]^  that  plaintiff  is  the  guardian 
of  the  above  named  minors,  who  are  the  heirs  at  law  of  Joseph  C. 
Stibbs,  deceased.  That  on  the  19ih  day  oi  February,  i876,  pursuant 
to  orders  of  the  Monroe  Probate  Court  he  caused  to  be  exposed  to 
public  sale,  to  the  highest  bidder,  upon  a  credit  of  six  months,  as  the 
property  of  his  said  wards,  the  east  half  of  section  three  in  township 
three  north,  of  range  two  west,  containing  326.65  acres;  and  the 
northwest  quarter  of  the  northwest  quarter  of  section  yi7«r  in  the 
same  township  and  range,  containing  ^.65  acres.  That  one  W.  J. 
Daley  acted  as  auctioneer  at  said  sale.  That  defendant  bid  and 
offered  to  pay  for  the  tract  first  above  described  %J^9.'75,  and  for  the 
tract  last  above  described  $<?5,  and,  being  the  highest  bidder,  said 
lands  were  stricken  off  to  him  at  the  prices  above  mentioned.  That 
said  auctioneer  then  and  there  made  the  annexed  memorandum 
writing  of  said  sale,  and  signed  the  name  of  said  purchaser.  That 
defendant  afterwards  refused  to  make  his  note  for  said  purchase 
money.  That  defendant  was  thereupon  let  into  possession  of  said 
premises,  and  has  continued  ever  since  in  the  undisturbed  possession 
thereof.  That  on  the  IJfth  day  of  September.,  j876,  at  [said  county]^ 
the  plaintiff  tendered  to  the  defendant  a  sufficient  deed  of  convey- 
ance of  the  same  and  demanded  said  purchase  money.  That  said 
sale  had  been  previously  reported  to  said  Probate  Court,  and  had  been 
confirmed,  and  the  plaintiff  had  been  authorized  to  execute  a  deed  to 
said  defendant.  That  defendant  has  not  paid  the  aforesaid  purchase 
money  of  said  lands,  nor  any  part  thereof. 

f Wherefore,  plaintiff  prays  judgment  as  such  guardian  against  said 
endant  for  the  sum  of  ^22.75,  with  interest  from  the  19th  day  of 
August,  1 876,  and  for  his  costs  of  this  suit. 

Jeremiah  Mason,  Plaintiff's  Attorney.]^ 

section  three  was  the  property  of  E.  H.  that  the  same,  or  a  copy,  be  produced 

Porter,  as   will   appear    from   a    deed  in  court. 

herewith  filed  as  Exhibit  A,  reference  And,  further  answering,  says  that  he 
being  had  thereto.  That  he,  upon  the  is  now,  and  has  been  at  all  times,  will- 
discovery  of  said  facts,  refused  to  exe-  ing  to  pay  to  the  plaintiff  the  amount 
cute  any  notes,  or  to  accept  from  plain-  due  upon  the  land  in  section  four  when- 
tiff  any  deed  or  bond  for  title  to  said  ever  he  will  execute  to  defendant  a  suf- 
land;  and  denies  that  plaintiff,  before  ficient  deed  thereto,  and  is  now  ready 
the  commencement  of  this  suit,  or  at  and  offers  to  pay  said  amount  in 
any  other  time,    ever  tendered  him  a  court." 

suificient  deed  to  said  lands;  and  if  he         1.  The   matter   enclosed   by  [  ]  will 

ever  tendered  a  deed  of  any  kind,  asks  not  be  found  in  the  reported  case. 

142  Volume  9. 


HABEAS  CORPUS. 

By  Amos  Burt  Thompson. 
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CROSS-REFERENCES. 

For  Form  of  Application  for  Appeal  from  an  Order  of  Discharge  on 
Habeas  Corpus,  see  the  title  APPEALS,  vol  i,  p.  904,  Form  No. 

15^9- 
For  Form  of  Undertaking  upon  Admission  to  Bail  on  Habeas  Corpus,  see 

the  title  BAIL  AND  RECOGNIZANCE,  vol.  3,  p.  83,  Form 

No.  3806. 
For  Forms  connected  with  Certiorari  Proceedings  to  Inquire  into  Cause 

of  Detention,  see  the  title  CERTIORARI,  vol.  4,  p.  427. 
For  Form  of  Mandate  to  Bring  Convict  Before  United  States  Commis- 
sioner, see  the  title  CONVICTS,  vol.  5,  p.  462,  Form  No.  63^^. 
For  Forms  of  Writ,  Return,  and  Order  of  Discharge,  in  Habeas  Corpus 

Proceedings,  see  the  title  EXCLUSION  OF  CHINESE,  vol.  7, 

p.  950-952,  Forms  Nos.  8670-8672. 
For  Forms  connected  with  the  Removal  of  Causes  by  Habeas  Corpus,  see 

the  title  REMO  VAL  OF  CA  USES. 


I.  TO  BRING  UP  PERSON  TO  TESTIFY.^ 
1.  Affidavit  fop  Writ.2 

Form  No.  i  o  1 3  2  .* 

\Supreme  Court,  Suffolk  county. 

John  Doe,  plaintiff,       \ 

against  >• 

Richard  Roe,  defendant.  ) 

State  of  New  York, 

County  of  Suffolk. 


ss. 


1.  Habeas  Corpus  ad  Testificandum  — 
Generally.  —  This  writ  lies  to  bring  up 
a  prisoner  detained  in  any  jail  or  prison 
to  give  evidence  before  any  court  of 
competent  jurisdiction.  Bouv.  L.  Diet. 
(Rawles'  ed.)  922  [citing  State  v.  Ken- 
nedy, 20  Iowa  372;  Ex  p.  Marmaduke, 
91  Mo.  228). 

At  Common  Law. — This  writ  is  a 
very  ancient  one,  and  was  grantable  at 
the  discretion  of  the  courts  at  common 
law.  Ex  p.  Marmaduke,  91  Mo. 
228. 

Statutory  provisions  providing  for  the 
issuance  of  a  writ  of  habeas  corpus  for 
the  purpose  of  producing  the  body  of  a 
convict  or  prisoner,  that  he  may  testify 
in  an  action  or  proceeding,  are  found 
in  some  states. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  2124. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  65,  par.  34. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 

185.  §  29. 
Michigan.  —  How.  Anno.  Stat.  (1882), 

§§  8548-8553. 


Mississippi.  —  Anno.  Code  (1892),  § 
3222. 

Missouri.  —  Rev.  Stat.  (1889),  §§ 
8939-8944. 

Ne7v  York.  —  Code  Civ.  Proc,  §§ 
2008-2014  (Birds.  Rev.  Stat.  (1896),  p. 
1388,  §§  3-9)- 

North  Carolina.  —  Code  (1883),  §§ 
1663-1669. 

Virginia.  —  Code  (1887),  §  3042. 

West  Virginia.  —  Code  (1891),  c.  in, 
§14. 

2.  It  seems  that  the  application  for 
the  writ  is  made  by  affidavit  more 
frequently  than  by  petition  verified  by 
affidavit  as  set  out  in  Form  No.  10134, 
infra. 

3.  New  York.  —  Code  Civ.  Proc,  § 
2012  (Birds.  Rev.  Stat.  (1896),  p.  1388.  § 
7).  Consult  also  notes  to  Form  No. 
10134,  infra. 

This  form  is  adapted  from  the  forms 
given  in  Burrill's  Appendix  19;  Tilling- 
hast's  F.  249.  The  form  may  be 
adapted  to  other  jurisdictions  where 
such  an  affidavit  is  proper.  See  list  of 
statutes  cited  supra,  note  i. 
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John  Doe  (or  Richard  Roe)  being  duly  sworn   says :]  ^ 

I.  That  deponent  is  the  plaintiff  (or  defendanf)  in  the  above  entitled 
action. 

II.  {Continuing  as  in  paragraphs  II,  I  I  I,  IV,  F,  FI,  FII,  Fill,  IX 
and  X,  in  Form  No.  IOISJ4.,  substituting  the -word  '■'■deponent'''  for  the 
word  ^'■petitioner.") 

John  Doe  (or  Richard  Roe). 
[Sworn  to  before  me  this  first  day  of  March,  iS99. 

Calvin  Clark,  County  Clerk  of  Suffolk  County. ]2 

Form  No.  i  o  i  3  3  .' 

\New  Jersey  Supreme  Court. 
John  Doe     ) 
against       >•  In  Contract. 
Richard  Roe.  ) 

John  Doe  (or  Richard  Roe),  of  lawful  age,  of  the  city  of  Hackensack, 
county  of  Bergen,  state  of  New  Jersey,  being  duly  sworn  according  to 
law,  upon  his  oath  saith:]^ 

I.  That  he  is  the  plaintiff  (or  defendant)  in  the  above  entitled 
action. 

II.  That  the  above  entitled  cause  is  duly  entered  for  trial  at  the 
September  term  of  the  Bergen  county  Circuit  Court,  to  be  holden  at 
the  court-house  in  and  for  the  county  of  Bergen. 

III.  That  one  Samuel  Short  is  a  material  and  necessary  witness  for 
the  said  plaintiff  (or  defendant)  in  said  action, 

IV.  That  the  said  Samuel  Short  is  now  a  prisoner  in  the  county  jail 
of  the  said  county  of  Bergen,  state  of  New  Jersey. 

V.  That  the  said  Samuel  Short  is  so  imprisoned  in  said  jail  under 
and  by  virtue  of  {stating  the  cause  or  reason  of  confinement). 

VI.  That  the  said  Samuel  Short  is  willing  and  ready  to  attend  as  a 
witness  at  the  trial  of  said  action. 

VII.  That  the  said  plaintiff  (or  defendant)  is  advised  and  verily 
believes  that  he  cannot  safely  proceed  to  trial  without  the  testimony 
of  the  said  Samuel  Short. 

John  Doe  (or  Richard  Roe). 
[Sworn  and  subscribed  before  me  at  Hackensack  in  the  county  of 
Bergen,  state  of  New  Jersey,  this  first  day  of  March,  i  %99. 

(seal)  Norton  Porter,  Notary  Public  within  and 

for  the  county  and  state  aforesaid.]^ 

2.  Petition  for  Writ. 

Form  No.  i  o  1 3  4  .* 

1.  For  the  formal  commencement  of  This  form  may  be  adapted  to  other 
aflBdavits,  generally,  consult  the  title  jurisdictions  where  such  an  affidavit  is 
Affidavits,  vol.  \,  "p.  <^i^Z  et  seq.  proper.     See  list  of  statutes  cited  j«/ra, 

2.  For  the  formal  conclusion  of  affi-  note  i,  p.  146. 

davits,    generally,    consult     the     title        4.  New  York.  —  Code  Civ.  Proc,  §§ 
Affidavits,  vol.  i,  p.  548  et  seq.  2008-2014  (Birds.  Rev.  Stat.  (1896),  p. 

^.  New  fersey.  —  Gen.  Stat.  (1895),  p.  1388,  §  3  et  seq.).  Compare  also  Form 
1629,  §  45,  p.  1631,  §  55.  No.  1032,  supra,  and  notes  thereto. 
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[To  the  Honorable  John  Marshall,  Justice  of  the  Supreme  Court  of 
the  State  of  New  York-?- 
The  petition  of  John  Doe  {ox  Richard  Roe^  respectfully  shows:]^ 

I.  That  your  petitioner  is  the  plaintiff  (or  defendant)  in  an  action 
now  pending  in  the  Supreme  Court  of  the  state  of  New  York^  wherein 
John  Doe  is  plaintiff  and  Richard  Roe  is  defendant.* 

II.  That  the  said  Richard  Roe  has  been  served  with  summons  (or 
has  appeared')  in  said  action. 

III.  That  issue  has  been  joined  in  said  action  by  due  service  of 
defendant's  answer  therein. 

IV.  That  said  action  is  triable  in  the  county  of  Suffolk  in  the  state 
of  New  York. 

V.  That  said  action  has  been  noticed  for  trial  by  the  plaintiff  (or 
defendant)  at  a  trial  term  of  the  Supreme  Court  of  the  state  of  New 
York,  to  be  held  at  Riverhead,  in  said  county  of  Suffolk,  on  the  sixth 
day  of  March,  iS99. 

VI.  That  said  action  is  brought  to  recover  (stating  the  general  nature 
of  the  cause  of  action).  * 

VII.  That  the  defense  (or  defenses)  to  said  action  is  (or  are)  (stat- 
ing the  defense  or  defenses). 

VIII.  That  your  petitioner  has  fully  and  fairly  stated  the  case  in 
said  action  to  Jeremiah  Mason,  Esquire,  his  counsel  therein,  who 
resides  at  the  village  of  Patchogue,  in  Suffolk  county,  in  the  state  of 
New  York;  and  has  fully  and  fairly  disclosed  to  him,  the  said  Jere- 
miah Mason,  the  facts  which  your  petitioner  expects  to  prove  by  the 
witness  hereinafter  named. 

IX.  That  your  petitioner  is  advised  by  his  said  counsel,  the  said 
Jeremiah  Mason,  and  verily  believes,  that  the  testimony  of  Samuel 
Short,  of  Riverhead,  in  the  county  of  Suffolk,  in  the  state  of  New 
York,  is  material  and  necessary  for  him  upon  the  trial  of  said  action,* 
and  that  without  his  testimony  petitioner  cannot  safely  go  to  trial. 

X.  That  the  said  Samuel  Short  is  now  a  prisoner  in  the  custody  of 
Simon  Stevenson,  the  sheriff  of  the  county  of  Suffolk,  in  the  state  of 
New  York,  and  confined  at  Riverhead,  in  the  county  fail  oi  said  county 
of  Suffolk,  in  the  state  of  New  York.'' 

This  form  may  be  adapted  to  other  ceeding  must  be  stated.     N.  Y.   Code 

jurisdictions  where  such  a  petition  is  Civ.    Proc,  §  2012  (Birds.   Rev.   Stat, 

proper.     See  list  of  statutes  cited  supra,  (1896),  p.  1388,  §  7). 

note  I,  p.  146.  5.  Nature  of  tiie  action  or  special  pro- 

1.  To  Whom  Addressed  and  by  Whom  ceeding  must  be  stated.  N.  Y.  Code 
Granted.  —  The  persons  and  tribunals  Civ.  Proc,  §  2012  (Birds.  Rev.  Stat. 
authorized  to  issue  this  writ  are  enu-  (1896),  p.  1388,  §  7). 

merated   in  the  statute.     N.   Y.    Code  6.  Materiality    of    Testimony.  —  That 

Civ.  Proc,  §§  2008-2010  (Birds.  Rev.  thetestimony  of  the  prisoner  is  material 

Stat.  (1896),  p.  1388^  §§  3-5)-  and  necessary  to  the  applicant  on  the 

2.  For  the  formal  parts  of  petitions,  trial  of  the  action  or  hearing  of  the 
generally,  see  the  title  Petitions.  special  proceeding,  as  he  is  advised  of 

3.  Name  of  the  coort  or  body  in  or  counsel  and  verily  believes,  must  be 
before  which  or  the  officer  before  whom  stated.  But  where  the  attorney-general 
the  action  or  special  proceeding  is  or  district  attorney  makes  the  applica- 
pending  must  be  stated.  N.  Y.  Code  tion  he  need  not  swear  to  the  advice  of 
Civ.  Proc,  §  2012  (Birds.  Rev.  Stat,  counsel.  N.  Y.  Code  Civ.  Proc,  §  2012 
(1896),  p.  1388,  §  7).  (Birds.  Rev.  Stat.  (1896),  p.  1388,  §  7.) 

4.  Title  of  the  action  or  special  pro-  7.  Place  of  confinement  of  the  prisoner 
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XI.  That  the  said  Samuel  Short  is  so  confined  in  said  jail  as  afore- 
said under  and  by  virtue  of  {stating  the  cause  of  confinement  so  as  to 
show  whether  or  not  the  prisoner  is  confined  under  a  sentence  for  a  felony)}- 

XII.  That  this  appHcation  to  procure  the  attendance  of  the  said 
Samuel  Short  as  a  witness  for  your  petitioner,  the  said  plaintiff  (or 
defendant)  in  said  action,  is  without  any  fraud  or  connivance  between 
your  petitioner  and  said  Samuel  Short. 

Wherefore  your  petitioner  prays  that  a  writ  of  habeas  corpus  may 
issue  to  bring  up  the  said  Samuel  Short  to  testify  as  a  witness  in  said 
action,  commanding  the  sheriff  of  the  county  of  Suffolk  and  state  of 
New  York  to  have  the  body  of  said  Samuel  Short  before  the  said 
Supreme  Court,  on  the  sixth  day  of  March,  i899,  and  such  other  days 
to  which  said  action  shall  be  adjourned  to  enable  him  to  testify  in 
said  action. 

/ohn  Doe  (or  Richard  Roe). 

(  Verification^ 

3.  Order  Granting  Writ. 

a.  In  General. 

Form  No.  10135.* 

{Indorsed  upon  the  writ  the  following  order:) 
Allowed  \)ci\^  first  day  of  March,  iS99. 

John  Marshall,  Justice  of  the  Supreme  Court.* 

b.  On  Application  of  Prosecuting  Attorney. 

Form  No.  10136." 

{Indorsed  upon  the  writ  the  following  order:) 

Allowed  this  first  day  of  March,   iS99,  upon   the  application  of 

must  be  designated.     N.  Y.  Code  Civ.        Another  form  of  an  order  awarding  writ 

Proc,  §  2012  (Birds.  Rev.  Stat.  (1896),  of  habeas  corpus  ad  testificandum  is 

p.  1388,  §  7).  set  out  in  Robinson's  F.  (Va.)  52,  which, 

1.  Cause  of  Confinement.  —  The  appli-  omitting  the  formal  parts,  is  as  follows: 
cation  must  state  whether  the  prisoner  "On  the  motion  ol  Richard  Roe  a  writ 
is  or  is  not  confined  under  a  sentence  of  habeas  corpus  is  awarded  to  the 
for  a  felony.  N.  Y.  Code  Civ.  Proc,  sheriff  of  Albemarle  county  to  be  di- 
§  2012  (Birds.  Rev.  Stat.  (1896),  p.  1388,  rected,  commanding  him  to  bring  the 
§  7).  As  that  the  prisoner  "  is  confined  body  of  Samuel  Short  who  is  confined 
in  the  Suffolk  county  jail  under  an  exe-  [as  a  debtor]  in  the  jail  of  said  county 
cution  against  his  body  in  a  civil  action  before  this  court  to  give  testimony  on 
in  which  yi^Aw  Smith  was  plaintiff  and  behalf  of  the  sa.id  Richard  Roe  at  the 
Samuel  Short  was  defendant."  suit  oi  fohn  Doe  in  a  cause  depending 

2.  Application  must  be  verified  by  afiS-  in  this  court;  returnable  here  imme* 
davit.     N.  Y.  Code  Civ.   Proc,  §  2012  diately." 

(Birds.  Rev.  Stat.  (1896),  p.   1388,  §  7).  4.  Kgfnature.  —  The   presiding  judge 

For  forms  of   verifications,  generally,  of   a   court   by   which  a   state  writ   is 

consult  the  title  Verifications.  awarded  or  the  judge  who  allows  such 

3.  New  York.  —  Code  Civ.  Proc,  §  writ  out  of  court,  as  the  case  may  be, 
2008  et  seq.  (Birds.  Rev.  Stat.  (1896),  must  sign  an  allowance  thereof  in- 
p.  1388,  §  3  (•/ j^^.).  dorsed  thereupon   stating  the  date  of 

This  form  may  be  adapted  to  other  the  allowance.  N.  Y.  Code  Civ.  Proc, 
jurisdictions  where  such  an  order  is  §  1996  (Birds,  Rev.  Stat.  (1896),  p.  2962, 
proper.     See  list  of  statutes  cited  supra,     §  6). 

note  I,  p.  146.  5.  New    York.  —  If  awarded   on  the 
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Daniel  Webster,  district  attorney  of  the   county  of  Suffolk,    in   the 
state  of  New  York. 

John  Marshall,  Justice  of  the  Supreme  Court. 

4.  Undertaking  on  Service  of  Writ. 

Form  No.  10137.' 

Whereas  Samuel  Short  is  now  confined  as  a  prisoner  in  the  custody 
of  Simon  Stevenson,  sheriff  of  the  county  of  Suffolk,  in  the  state  of 
New  York,  and  a  writ  of  habeas  corpus  was  issued  on  the  first  day 
oi  March,  iS99,  by  the  Hon.  /ohn  Marshall,  justice  of  the  Supreme 
Court  of  the  state  of  New  York,  wherein  and  whereby  the  said  Simon 
Stevenson  is  commanded  to  bring  up  and  produce  the  body  of  the  said, 
Samuel  Short  htioTt.  one  of  the  justices  of  sa\d  Supreme  Convt,  dit  a. 
trial terva  of  said  court,  to  be  held  at  Riverheadm  the  county  of  Suffolk 
in  the  state  of  New  York  on  the  sixth  day  of  March,  iS99,  to  testify 
in  a  case  depending  in  said  court,  wherein  y^^«  J?oe  is  plaintiff  and 
Richard  Roe  defendant,  on  the  part  of  the  said  plaintiff  (or  defendanf)', 

Now  therefore  we.  Banks  Belk,  of  the  village  of  Patchogue  in  the 
county  of  Suffolk,  state  of  New  York,  a  banker,  and  Keever  Hughes, 
of  the  village  of  Northport,  in  the  county  of  Suffolk,  state  of  New 
York,  a  merchant, 2  do  jointly  and  severally  undertake,  pursuant  to 
the  statute  in  such  case  made  and  provided,  to  and  with  said  Simon 
Stevenson  as  sheriff  aforesaid,^  in  the  sum  of  one  thousand  dollars,* 
that  we  will  pay  the  charges  of  carrying  back  the  said  prisoner,  the 
said  Samuel  Short,  if  he  shall  be  remanded,  and  that  the  said  prisoner, 
the  said  Samuel  Short,  will  not  escape  by  the  way,  either  in  going  to, 
remaining  at  or  returning  from  the  place  to  which  he  is  to  be  taken.* 

Dated  \h^  first  day  of  March,  iS99. 

Banks  Belk. 
Keever  Hughes. 

{^Acknowledgment^  and  justification  as  in  Form  No.  2717.^ 

application  of  the  attorney-general  or  coroner,  constable   or  marshal,  as   the 

the  district  attorney  having  charge  of  case  may   be.     N.  Y.  Code  Civ.  Proc, 

the  action  or   special  proceeding,  the  §  2000  (Birds.  Rev.  Stat.  (1896),  p.  2962, 

indorsement  of  allowance  must  state  §  10). 

that  the  writ  was  issued  upon  such  an  4.  Amount  of  undertaking  must  be  at 

application.     Code  Civ.   Proc,  §  1993  least    twice    the    sum    for   which    the 

(Birds.   Rev.   Stat.  (1896),  p.  2962,  §  3).  prisoner  is  detained,  if  he  is  detained 

This  form  may  be  adapted  to  other  for  a  specific  sum  of  money;  if  not,  it 

jurisdictions  where   such   an   order  is  must  be  one  thousand  dollars.     N.  Y. 

proper.     See  list  of  statutes  cited  jw/ra,  Code  Civ.  Proc,   §  2000  (Birds.    Rev. 

note  I,  p.  146.  Stat.  (1896),  p.  2962,  §  10). 

1.  New  York.  —  Code  Civ.  Proc,  ^  6.  The  condition  of  the  undertaking 
2000  (Birds.  Rev.  Stat.  (1896),  p.  2962,  must  be  to  the  effect  that  the  surety 
§  10).  will  pay  the  charges  of   carrying  back 

This  form  may  be  adapted  to  other  the  prisoner  if  he  shall  be  remanded, 
jurisdictions  where  such  an  under-  and  that  the  prisoner  will  not  escape 
taking  is  proper.  See  list  of  statutes  by  the  way,  either  in  coming  to,  re- 
cited supra,  note  I,  p.  146.  maining  at  or  returning  from  the  place 

2.  At  least  one  surety  is  necessary,  to  which  he  is  taken.  N.  Y.  Code  Civ. 
N.  Y.  Code  Civ.  Proc,  §  2000  (Birds.  Proc,  §  2000  (Birds.  Rev.  Stat.  (1896), 
Rev.  Stat.  (1896),  p.  2962,  §  10).  p.  2962,  §  10). 

3.  Must  be  made  payable  to  the  sheriff,        6.  Acknowledgment.  —  A  bond  or  un- 
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5.  Writ.i 
a.  In  General. 

Form  No.  i  0138.' 

Commonwealth  of  Massachusetts. 
Suffolk,  ss. 

To  the  Sheriff  of  our  County  of  Suffolk,  or  any  of  the  Keepers  of 
(seal)     our  Common  Jail  dit  Boston  (or  To  the  Master  of  our  House 

of  Correction,  or  any  of  his  Keepers,)  Greeting: 
We  command  you,  that  you  have  the  body  oi  John  Smith,  detained 
in  our  prison  under  your  custody,  as  it  is  said,  under  safe  and  secure 
conduct,  before  our  Municipal  Court  for  the  Charlestown  district  of 
the  city  of  Boston,  in  and  for  the  county  of  Suffolk,  on  the  sixteenth 
day  oi  January,  i899,  at  ten  of  the  clock,  on  the  forenoon,  then  and 
there  to  testify  the  truth,  according  to  his  knowledge,  in  the  matter 
of  a  complaint  of  Richard  Roe,  in  behalf  of  said  commonwealth,  against 
John  Doe,  and  immediately  after  the  said  John  Smith  shall  have  given 
his  testimony,  as  aforesaid,  to  return  the  said  John  Smith  under  safe 
and  secure  conduct.  And  have  you  therein  said  court  this  writ,  with 
your  doings  thereon. 

Witness,  John  Marshall,  Esquire,  at  Boston,  in  said  Charlestown  dis- 
trict aforesaid,  on  the  eleventh  day  oi  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine. 

Calvin  Clark,  Clerk. 
Form  No.  10  139.' 
(Humph.  Prec.  258;  Burrill's  Appendix  127;  Tillinghast's  F.  29.) 

The  People  of  the  state  of  New  York,  to  the  sheriff  of  the  county 

(seal)*     of  Suffolk,  greeting: 

We  command  you  that  you  have  the  body  oi  Samuel  Short,  diQtaXntd 
in  our  jail  at  Riverhead,  in  the  county  of  Suffolk,  state  of  New  York, 

dertaking  given  in  an  action  or  special  Writ  of  habeas  corpus  to  bring  up 

proceeding  must  be  acknowledged  or  person  to  testify  is  a  state  writ.     N.  Y. 

approved  and  certified  in   like  manner  Code  Civ.  Proc,  §   1991  (Birds.   Rev. 

as  a  deed  to  be  recorded.     N.  Y.  Code  Stat.  (1896),  p.  2961,  §  i). 

Civ.    Proc,    45   810  (Birds.    Rev.    Stat.  4.  Seal.  —  A  state  writ  must  be  issued 

{1896),  p.  3382,  ^5  i).  under  the  seal  of  the  court  by  which  it  is 

1.  For  requisites  of  writs,  generally,  awarded.  But  where  it  is  allowed  by  a 
see  vol.  8,  p.  42,  note  i;  also  the  title  judge  out  of  court  and  is  returnable  be- 
Writs.  fore  a  court  of  record,  it  must  be  issued 

2.  Massachusetts.  —  Pub.  Stat.  (1882),  under  the  seal  of  the  court  before  which 
c.  185,  §  29.  See  also  vol.  8,  p.  42,  it  is  returnable.  And  where  returnable 
note  I.  before  a  judge  out  of  court  or  before  a 

This  form  may  be  adapted   to  other  body  or  tribunal  other  than  a  court  of 

jurisdictions    where    such    a    writ    is  record,  it  must  be  issued  under  the  seal 

proper.     See  list  of  statutes  cited  supra,  of  the  supreme  court.     N.  Y.  Code  Civ. 

note  I,  p.  146.  Proc,  §  1992  (Birds.  Rev.  Stat.  (1896), 

3.  New  York.  —  Code   Civ.   Proc,    §  p.  2961,  §  2). 

2008  et  seq.  (Birds.  Rev.  Stat.  (1896),  p.  The  seal  of  the  supreme  court,  to  be 
1388,  §  3).  See  also  vol.  8,  p.  42,  note  i.  used  as  prescribed  in  this  section,  may 
This  form  may  be  adapted  to  other  be  the  seal  of  the  county  wherein  the 
jurisdictions  where  such  a  writ  is  writ  is  awarded  or  wherein  it  is  return- 
proper.  See  list  of  statutes  cited  j«/ra,  able.  N.  Y.  Code  Civ.  Proc,  §  1992 
note  I,  p.  146.  (Birds.   Rev.  Stat.  (1896),  p.  2961,  §  2). 
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under  your  custody,  as  it  is  said,  under  safe  and  secure  conduct 
before  one  of  the  justices  of  the  Supreme  Court  at  the  trial  term  of 
said  court,  to  be  held  in  and  for  the  body  of  the  county  of  Suffolk  at 
the  county  court-house,  in  Riverhead,  on  the  sixth  day  of  March,  iS99, 
at  ten  o'clock  in  the  forenoon,^  to  testify  and  give  evidence  in  a  cer- 
tain cause  now  pending  in  said  court  then  and  there  to  be  tried 
wherein  ^ohn  Doe  is  plaintiff  and  Richard  Roe  is  defendant,  on  the 
part  of  the  sddd  John  Doe  {or  Richard  Roe);  and  immediately  after 
the  said  Samuel  Short  shall  then  and  there  have  given  his  testimony 
in  said  action,  that  you  return  him  to  our  said  jail  under  safe  and 
secure  conduct,  and  have  you  then  there  this  writ. 

Witness  the  Honorable  yic^w  Marshall,  one  of  the  justices  of  our 
said  court  at  the  county  court-house  in  Riverhead  this  first  day  of  March, 
i899. 

Calvin  Clark,  County  Clerk  of  Suffolk 
County,  New  York. 

Jeremian  Mason,  Attorney  for  John  Doe  (or  Richard  Roe). 

Form  No.  i  o  1 4  o .' 

(Robinson's  F.  (Va.)  52.) 

The  Commonwealth  of  Virginia,    to  the    Sheriff   of  the   county  of 
Albemarle,  greeting: 

We  command  you  that  the  body  of  Samuel  Short  in  our  prison 
under  your  custody,  as  it  is  said,  detained,  under  safe  and  secure 
conduct,  by  whatsoever  name  the  said  Samuel  Short  may  be  called  in 
the  same,  you  have  before  the  judge  of  our  Circuit  court  for  the 
county  of  Albemarle,  now  sitting  at  the  court-house  of  this  county, 
immediately  after  the  receipt  of  this  writ,  then  and  there  to  testify 
and  the  truth  to  say  in  behalf  of  John  Doe,  in  a  certain  matter  of  con- 
troversy in  our  said  court  before  the  said  judge  depending  and  unde- 
termined, between  the  said  John  Doe,  plaintiff,  and  Richard  Roe, 
defendant;  and  immediately  after  the  said  Samuel  Short  shall  have 
given  his  testimony  before  the  said  judge,  that  you  return  him  the 
said  Samuel  Short  to  our  said  prison,  under  safe  and  secure  conduct. 
And  have  then  there  this  writ: 

Witness  David  Duncan,  clerk  of  our  said  court,  at  the  court-house, 
the  first  day  of  March,  i  W9,  in  the  one  hundred  and  twenty-third  year 
of  the  commonwealth. 

David  Duncan. 

1.  When  Betnrnable.  —  Except  where  the  return  must  be  made  and  the  pris- 

special  provision  is  otherwise  made,  a  onerproduced  within  twenty-four  hours 

state   writ   may   be    made    returnable  after  service;   and  the  like  time  must 
forthwith  or  on  a  future  day  certain,  ,  be  allowed  for  each  additional  twenty 

as  the  case  requires.     N.  Y.  Code  Civ.  miles.     N.  Y.  Code  Civ.  Proc,  §  2006 

Proc.  ,§  1998  (Birds.  Rev.  Stat.  (1896),  (Birds.     Rev.    Stat   (1896),    p.    1388,   § 

p.  2962.  §  8).  2.). 

Where  a   writ   of   habeas   corpus   is  2.    Virginia. — Code    (1887),    §  3042. 

returnable   on    a   day   certain,    return  See  also  vol.  8,  p.  42,  note  i. 

must  be  made  at  the  time  and   place  This  form  may  be  adapted   to  other 
specified  therein.     Where  such  writ  is    jurisdictions    where    such    a    writ    is 

returnable  forthwith  at  a  place  within  proper.     See  list  of  statutes  cited  j«/ra, 

twenty  miles  of  the  place  of  service,  note  i,  p.  146. 
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Form  No.  i  o  1 4 1 .' 
(Precedent  in  Ex.  p  Marmaduke,  91  Mo.  234.)* 
City  of  St.  Louis,  ss. 

The  State  of  Missouri,  to  Darwin  W.  Marmaduke,  Warden  of  the 
Missouri  State  Penitentiary  ?X  Jefferson  City,  Missouri,  Greeting: 
We  command  that  you  do,  on  Monday,  January  SI,  i887,  at  10 
o'clock,  A.  M.,  without  excuse  or  delay,  bring,  or  cause  to  be  brought, 
before  the  honorable  St.  Louis  criminal  court,  the  body  of  Frederick 
Whitrock,  by  whatever  name  or  addition  he  is  known  or  called,  who 
is  detained  in  your  custody,  as  it  is  said,  then  and  there  to  testify  as 
a  witness  in  a  cause  wherein  the  state  of  Missouri  is  plaintiff  and 
David  S.  Fotheringham  is  defendant,  and  have  with  you  this  writ, 
return  indorsed  thereon,  and  herein  fail  not  at  your  peril.  Witness, 
Patrick  M.  Staed,  clerk  of  said  court,  and  the  seal  thereof,  at  the 
city  of  St.  Louis,  this  twenty-sixth  day  of  January,  a.  d.  eighteen 
hundred  and  eighty-seven. 

(seal)  Patrick  M.  Staed,  Clerk. 

b.  Issued  on  Application  of  Prosecuting  Attorney. 

Form  No.  10142.^ 

The  People  of  the  State  oi  New  York  upon  the  relation  oi  John  Doe^ 
to  the  Sheriff  of  the  County  of  Suffolk,  in  the  State  of  liew  York^ 
greeting: 
(seal)     We  command  you  (concluding  as  in  Form  No.  10189). 

6.  Return  to  Writ.* 


Form  No.  z  o  i  4  3 . 

(Precedent  in  Ex  p.  Marmaduke,  91  Mo.  235.)* 
State  of  Missouri, 
County  of  Cole. 

Now  comes  Darwin  W.  Marmaduke,  warden  of  the  Missouri  state 
penitentiary,  and  for  return  to  the  within  writ  says  that  he  respect- 
fully declines  to  comply  with  said  writ  by  producing  or  having  the 


'■'  [  ss. 


1.  Missouri.  —  Rev.  Stat.  (1889),  §  5.  In  this  case  a  writ  of  habeas 
5350  ei  seq.  See  also  vol.  8,  p.  42,  corpus  ad  testificandum  was  issued  by 
note  I.  the  St.  Louis  criminal  court,  directed 

2.  See  note  i,  p.  146,  infra.  to  Marmaduke,  as  warden  of  the  peni- 

3.  New  York. —  A  state  writ  must  be  tentiary,  commanding  him  to  produce 
issued  in  behalf  of  the  people  of  the  the  body  of  Whitrock  before  the  court 
state;  but  where  it  is  awarded  upon  the  to  testify.  Marmaduke  made  the  re- 
application  of  a  private  person  it  must  turn  given  in  Form  No.  10143,  supra. 
show  that  it  was  issued  on  the  relation  By  order  of  the  criminal  court,  Marma- 
of  that  person.  N.  Y.  Code  Civ.  Proc,  duke  was  arrested  for  contempt,  and 
§  1994  (Birds.  Rev.  Stat.  (1896),  p.  2962,  upon  habeas  corpus  was  discharged, 
^  4)-  the  court  holding  that  one  in  custody 

4.  The  retnm  must  state  for  what  cause  under  sentence  for  a  felony  could  not, 
the  prisoner  is  held.  N.  Y.  Code  Civ.  under  Missouri  statute,  be  produced  in 
Proc,  §  2013  (Birds.  Rev.  Stat.  (1896),  court  under  a  writ  of  habeas  corpus  ad 
p.  1389,  §  8).     See  also  list  of  statutes  testificandum. 

cited  supra,  note  i,  p.  146.  Order  remanding  prisoner  brought  up 
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body  of  said  Frederick  Whitrock  before  the  said  criminal  court,  as  in 
said  writ  directed,  for  the  reason  that,  as  such  warden,  or  otherwise, 
he. has  no  legal  authority  to  remove  the  body  of  said  Whitrock  from 
the  state  penitentiary,  wherein  said  Whitrock  is  now  confined  under 
and  by  virtue  of  a  judgment  and  sentence  of  said  St.  Louis  criminal 
court  under  a  sentence  for  a  felony. 

Done  at  the  city  of  Jefferson,  Missouri,  this  the  twenty-ninth  day  of 
January,  iS87. 

Darwin  W.  Marmaduke, 
Warden  Mo.  State  Penitentiary. 

II.  TO  INQUIRE  INTO  CAUSE  OF  DETENTION.i 


by  habeas  corpus  ad  testificandum  may- 
be as  follows:  '  Ordered,  that  Samuel 
Short,  who  was  brought  here  this  day 
by  the  sheriff  of  Albermarle  county  by 
virtue  of  a  writ  of  habeas  corpus  to 
testify  on  behalf  of  Richard  Roe  at  the 
suit  oijohn  Doe,  be  remanded  in  cus- 
tody of  Simon  Stevenson,  sheriff  of  the 
county  oi  Albemarle  \n  the  state  of  Vir- 
ginia, to  the  county  jail  of  said  county 
of  Albemarle."  Compare  also  Forms 
Nos.  10244  to  10270,  injra. 

1.  Writ  of  Habeas  Corpus  ad  Sub- 
jiciendum et  Recipiendum  —  Generally.  — 
This  writ,  commonly  called  the  writ 
of  habeas  corpus,  is  directed  to  the 
person  detaining  another  person,  com- 
manding him  to  produce  the  body  of 
the  prisoner  at  a  certain  time  and 
place,  with  the  date  and  cause  of  his 
caption  and  detention,  to  do,  submit 
to,  and  receive  whatsoever  the  court  or 
judge  awarding  the  writ  shall  consider 
in  that  behalf.  Bouv.  L.  Diet.  (Rawles' 
ed.)  917. 

Nature  of  the  Proceeding. —  Habeas 
corpus  proceeding  is  civil,  not  crimi- 
nal. State  V.  Collins,  54  Iowa  441; 
People  V.  Dewey,  23  Misc.  Rep.  (N.  Y. 
Supreme  Ct.)  267;  Ex.  p.  Tom  Tong, 
108  U.  S.  556.  But  in  Angell  v.  Union 
County,  8  111.  App.  244,  the  hearing  on 
a  writ  of  habeas  corpus  was  held  to  be 
a  criminal  case. 

An  application  for  a  writ  of  habeas 
corpus  is  not  a  civil  action,  within  the 
meaning  of  the  Indiana  statute.  Gar- 
ner z/.  Gordon,  41  Ind.  92;  McGlennan 
V.  Margowski,  90  Ind.  150. 

The  statutory  provisions  relating  to 
habeas  corpus  are  as  follows: 

Alabama. — Crim.  Code  (1896),  §§ 
4812-4853.     See  Form  No.  10145,  infra. 

Arizona.  —  Pen.  Code  (1887),  §§  2256- 
2296. 


Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§  3644-3693. 

California.  —  Pen.  Code  (1897),  §§ 
1473-1505.     See  Form  No.  io\\t,  infra. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  2106-2126. 

Connecticut.  —  Gen.  Stat.  (1888),  §^ 
1269-1272.     See  Form  No.  10146,  infra. 

Delaware.  —  Rev.  Stat.  (1893),  p.  856, 
c.  115. 

Florida. —  Rev.  Stat.  (1892).  §§  1771- 
1780. 

Georgia. —  3    Code   (1895),    §§    1209- 

1234- 

Idaho.  — '9.&V.  Stat.  (1887),  §§  8340- 
8372. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  65.    See  Form  No.  10148,  infra. 

Indiana. —  Horner's  Stat.  (1896),  §§ 
1106-1130.    See  Form  No.  10155,  infra. 

Io7m.—  Code  (1897),  §§  4417-4459. 

Kansas. —  Gen.  Stat.  (1897),  c.  96,  §§ 
72-96.     See  Form  No.  10159,  infra. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  §§'399-429- 

Louisiana.  —  Const.  (1898),  arts.  93, 
104,  115;  Garland's  Rev.  Code  (1894), 
§§  791-827. 

Maine.  —  Rev.  Stat.  (1883),  c.  99; 
Pub.  Laws  (1887),  c.  16. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  42;  Laws  (1890),  c.  70. 

Massachusetts.—  Pub.  Stat.  (1882),  c. 
185;  Stat.  {1882).  c.  6;  Stat.  (1888),  c. 
419,  §  12.     See  Form  No.  10303,  infra. 

Michigan. —  How.  Anno.  Stat.  (1882), 
§§  854S-8616;  How.  Anno.  Stat.  (Supp. 
1890),  §  8556.  See  Form  No.  10172,  infra. 

Minnesota.  —  Stat.  (1894),  §§  5994" 
6027.     See  Form  No.  10150,  infra. 

Mississippi. —  Anno.  Code  (1892).  §§ 
2226-2251. 

Missouri.  —  Rev.  Stat.  (1889),  §§ 
5345-5416;  Laws  (1891),  p.  158.  See 
Form  No.  10151,  infra. 
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Montana.  —  Pen.  Code  (1895),  §§ 
2740-2772. 

Nebraska.  — Comp.  Stat.  (1897),  §S 
7078-7101. 

Nevada.  —  Gen.  Stat.  (1885),  §§  3671- 
3710. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  239. 

New  Jersey. —  Gen.  Stat.  (1895),  pp. 
1621-1631,  t^l  1-57. 

New  Mexico. —  Comp.  Laws  (1897),  §§ 
2781-2817. 

New  York. — Code  Civ.  Proc,  §§ 
2008-2066  (Birds.  Rev.  Stat.  1896),  pp. 
1387-1400,  §§  1-63.  See  Form  No.  10156, 
infra. 

North  Carolina.— CodQ  (1883),  §§ 
1623-1669. 

North  Dakota.  —  Rev.  Codes  (1895), 
§^  8648-8688;  Laws  (1897),  c.  85. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
5726-5753.     See  Form  No.  10165,  infra. 

Oklahoma.  —  Stat.  (1893),  §§  4567- 
4591,  5476-5494. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§607-649. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
{1894),  pp.  976-980,  §§  1-23.  See  Form 
No.  10152,  infra. 

Rhode  Island.  — Gen.  Laws  (1896),  c. 
262. 

South  Carolina. — Crim.  Stat.  (1893), 
§8  89-107  (2  Rev.  Stat.  (1893),  p.  287, 
|§  89-107). 

South  Dakota. — Dak.  Comp.  Laws 
(1887),  §§  7839-7857- 

Tennessee.  —  Code  (1896),  §^  5500- 
5546. 

Texas. — Code  Crim.  Proc.  (1895), 
arts.  150-214. 

Utah.  —  Rev.  Stat.  (1898),  §§  1069- 
1095.     See  Form  No.  10170,  infra. 

Vermont.  —  Stat.  (1894),  §§  1 582-1616. 
See  Form  No.  10160,  infra. 

Virginia.  —  Code  (1887),  §§  3029- 
3042.     See  Form  No.  10153,  infra. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  5814-5836. 

West  Virginia.  —  Code  (1891),  c.  iii. 

Wisconsin.— StSLt.  (1898),  §§  3407- 
3449. 

Wyoming. —Rev.  Stat.  (1887),  §§ 
1264-1309. 

United  States.  —  Rev.  Stat.  (1878),  §§ 
751-766.     See  Form  No.  10154,  infra. 

1.  The  requisites  of  the  petition,  gener- 
ally, will  be  found  in  the  statutes.  See 
list  of  statutes  cited  supra,  note  i,  p.  154. 


See  also  Forms  Nos.  10145  1010175, 
infra,  and  notes  thereto. 

Facts,  and  not  conclusions  of  law,  must 
be  stated.  Exp.  Lawler,  28  Ind.  241; 
Flora  V.  Sachs,  64  Ind.  155;  Ex  p.  Nye, 
8  Kan.  99;  Ex  p.  Deny,  10  Nev.  212; 
Ex  p.  Allen,  12  Nev.  87;  Kohl  v. 
Lehlback,  160  U.  S.  293. 

Following  language  of  the  statute  is,  as 
a  rule,  sufficient.  Willis  v.  Bayles,  105 
Ind.  363. 

Precedent.  —  The  petition  for  a  writ  of 
habeas  corpus  in  the  case  of  William 
Kemmler  {In  re  Kemmler,  136  U.  S. 
436)  is  stated  substantially  "that  Will- 
iam Kemmler,  otherwise  called  John 
Hort,  is  imprisoned  or  restrained  in  his 
liberty,  at  Auburn  State  Prison,  in  the 
city  of  Auburn,  county  of  Cayuga, 
State  of  New  York,  by  Charles  F.  Durs- 
ton,  agent  and  warden  of  Auburn  State 
Prison,  having  charge  thereof.  That 
he  has  not  been  committed  and  is  not 
detained  by  virtue  of  any  judgment, 
decree,  final  order  or  process  issued  by 
a  court  or  judge  of  the  United  States, 
in  a  case  where  such  courts  or  judges 
have  exclusive  jurisdiction  urrder  the 
laws  of  the  United  States,  or  have  ac- 
quired exclusive  jurisdiction  by  the 
commencement  of  legal  proceedings  in 
such  a  court;  nor  is  he  committed  or 
detained  by  virtue  of  the  final  judg- 
ment or  decree  of  a  competent  tribunal 
of  civil  or  criminal  jurisdiction,  or  the 
final  order  of  such  a  tribunal  made  in 
the  special  proceedings  instituted  for 
any  cause  except  to  punish  him  for 
contempt;  or  by  virtue  of  an  execution 
or  other  process  issued  upon  such  a 
judgment,  decree  or  final  order.  That 
the  cause  or  pretense  of  the  imprison- 
ment or  restraint  of  said  William 
Kemmler,  otherwise  called  John  Hort, 
according  to  the  best  knowledge  and 
belief  of  your  petitioner,  is  that  he  was 
indicted  by  a  grand  jury  of  Erie 
County,  for  murder  in  the  first  degree; 
that  he  was  tried  therefor  at  a  Court  of 
Oyer  and  Terminer  oi  Erie  County,  and 
found  guilty  thereof  by  the  verdict  of  a 
jury  on  the  loth  day  olMay,  \%8q;  that 
thereafter  and  on  the  14th  day  of  May, 
i8<?9,  he  was  arraigned  in  said  Court 
of  Oyer  and  Terminer  for  sentence; 
that,  contrary  to  the  constitution  of  the 
State  of  New  York  and  of  the  United 
States,  and   contrary  to    his  objection 
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and  exception,  duly  and  timely  taken 
in  due  form  of  law,  he  was  sentenced 
to  undergo  a  cruel  and  unusual  punish- 
ment, as  appears  by  a  copy  of  the  pre- 
tended judgment,  warrant  or  mandate 
hereto  annexed  and  made  a  part  of  this 
petition  and  vadiX^it.^  Exhibit'' A"  by 
virtue  of  which  such  imprisonment  or 
restraint  is  claimed  to  be  made;  that  he 
is  deprived  of  liberty  and  threatened 
with  deprivation  of  life  without  due 
process  of  law,  contrary  to  the  consti- 
tutions of  the  State  of  New  York  and 
of  the  United  States,  and  contrary  to 
his  objection  and  exception  thereto, 
duly  and  timely  taken.  The  imprison- 
ment is  stated  to  be  illegal  because  it  is 
contrary  to  the  provisions  of  each  of 
said  constitutions." 

Petitions  for  writs  of  habeas  corpus 
are  set  out  in  full,  in  part  or  in  sub- 
stance in  the  following  cases: 

California.  — Ex  p.  Arras,  78  Cal. 
304;  In  re  Fil  Ki,  80  Cal.  201;  Ex  p. 
Wadleigh,  82  Cal.  518;  Exp.  Smith,  89 
Cal.  79. 

Florida.  —  Exp.  Peacock,  25  Fla.  478. 

Georgia.  —  Parker  v.  Kaughman,  34 
Ga.  136;  State  v.  Fraser,  Dudley  (Ga.)42. 

Illinois. —  Ex  p.  Birch,  8  111.  134. 

Indiana. — Ex  p.  Teague,  41  Ind.  278; 
Reynolds  v.  Lamount,  45  Ind.  308;  Ex 
^.  Jones,  55  Ind.  176;  Sturgeon  v.  Gray, 
96  Ind.  166;  Davis  v.  Bible,  134  Ind.  108. 

Kansas.  —  Ex  p.  Nye,  8  Kan.  99; 
Matter  of  Ebenhack,  17  Kan.  618;  Mat- 
ter of  Snyder,  17  Kan.  542;  In  re 
ScrafTord,  21  Kan.  735;  In  r^  Holcomb, 
21  Kan.  628;  Hollon  v.  Hopkins,  21 
Kan.  638;  In  re  Payson,  23  Kan.  757; 
Prohibitory  Amendment  Cases,  24 
Kan.  700;  Ackley  v.  Tinker,  26  Kan. 
485;  Matter  of  Donnelly,  30  Kan.  191; 
Matter  of  Dill,  32  Kan.  668;  Matter  of 
Wood,  34  Kan.  645;  Matter  of  Dassler, 
35  Kan.  678;  Matter  of  Malison,  36 
Kan.  725;  Matter  of  Davis,  38  Kan. 
408;  Matter  of  Pavey,  52  Kan.  675; 
In  re  Petrie,  i  Kan.  App.  184;  Matter 
of  Walker,  i  Kan.  App.  287. 

Maine.  —  Brown  v.  Rice,  57  Me.  55. 

Massachusetts.  — Sims'  Case,  7  Cush. 
(Mass.)  285;  Curtis  v.  Curtis,  5  Gray 
(Mass.)  535 ;  Nauer  v.  Thomas,  13  Allen 
(Mass.)  572;  Brown's  Case,  152  Mass. 
i;  Kelley  Petitioner,  152  Mass.  432. 

Mississippi. — Ex  p.  Hamilton,  65 
Miss.  98;  Lowndes  County  v.  Leigh, 
60  Miss.  754;  Patterson  v.  State,  71 
Miss.  675. 


Missouri. — Exp.  Marmaduke,  91  Mo. 
228. 

Nebraska.  —  Matter  of  Balcom,  12 
Neb.  316;  Spring  v.  Dahlman,  34  Neb. 
692. 

New  Hampshire.  — State  v.  Scott,  30 
N.  H.  274. 

New  Jersey.  —  State  v.  Baird,  19  N. 
J.  Eq.  481;  Patterson  v.  State,  49  N.  J. 
L.  326. 

New  York.  —  People  v.  McCormack, 
4  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  9; 
People  V.  Olmstead,  27  Barb.  (N.  Y.)  9; 
People  V.  Weissenbach,  60  N.  Y.  385; 
Matter  of  Smith,  146  N.  Y.  68. 

North  Carolina. —  Ex  p.  Harris,  73  N. 
Car,  65. 

Ohio.  —  Hoffman  v.  Hoffman,  15 
Ohio  St.  427. 

Pennsylvania.  —  Com.  v.  Gane,  3 
Grant's  Cas.  (Pa.)  447;  Com.  v.  Sheriff, 
6  Pa.  St.  445;  Williamson's  Case,  26 
Pa.  St.  9;  Com.  V.  Ketner,  92  Pa.  St. 
372;  Com.  V.  Perkins,  124  Pa.  St.  36; 
Com.  V.  Wright,  126  Pa.  St.  464;  Com. 
V.  Bell,  145  Pa.  374. 

Texas.  —  Exp.  Scwartz,  2  Tex.  App. 

74- 

Utah. — Exp.  Bright,  I  Utah  145. 

Vermont.  —  Ex  p.  Tracy,  25  Vt.  93; 
In  re  Cooper,  32  Vt.  259;  Inre  Hackett, 
53  Vt.  354;  Inre  Barker,  56  Vt.  14. 

Virginia.  —  U.  S.  v.  Cottingham,  i 
Rob.  (Va.)  649;  Williams  v.  Com.,  2 
Gratt.  (Va.)  568;  Mann  v.  Parke,  16 
Gratt.  (Va.)443;  McCraw  v.  Williams, 
33  Gratt.  (Va.)  510;  Ex  p.  Rollins,  80 
Va.  314;  Ex  p.  Bassitt,  90  Va.  679. 

West  Virginia.  —  Ex  p.  McNeeley, 
36  W.  Va.  84. 

Wisconsin.  —  Matter  of  Booth,  3  Wis. 
i;  Ex  p.  Booth,  3  Wis.  145;  Matter  of 
Booth,  3  Wis.  157;  In  re  Kemp,  16  Wis. 
359;  In  re  Griner,  16  Wis.  423. 

Federal  Cases.  — U.  S.  v.  Porter,  2 
Hay,  &  H.  (C.  C.)394,  27  Fed.  Cas.  No. 
16074a;  Ex  p.  Parks,  93  U.  S.  18;  Ex 
p.  Reed,  100  U.  S.  iy,Exp.  Royall,  117 
U.  S.  241;  Ex  p.  Fonda,  117  U.  S.  516; 
Exp.  Mirzan,  119  U,  S.  584;  Wildenhus's 
Case,  120  U.  S.  i;  Baldwin  v.  Franks, 
120  U.  S.  678;  Exp.  Harding,  120  U.  S. 
782;  In  re  Sawyer,  124  U.  S.  200;  In  re 
Coy,  127  U,  S.  731;  In  re  Kemmler,  136 
U.  S.  436;  In  re  Lancaster,  137  U.  S. 
393;  In  re  Rapier,  143  U.  S.  no;  In  re 
Cross,  146  U.  S.  271;  Inre  Lennon,  150 
U,  S,  393;  In  re  Chapman,  156  U,  S, 
211;  Whitten  v.  Tomlinson,  160  U.  S. 
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Form  No.  10144.' 

(  Venue,  title  of  court  and  cause,  ^  and  address.  ^) 

The  petition*  of  John  Doe  (or  Jeremiah  Mason  on  behalf  of  John 
Doe)^  of  the  county  of  {naming  county^,  in  the  state  of  {naming  state)^ 
respectfully  shows: 

I.  That  this  petition  is  presented  to  your  honor  on  behalf  of  the 
said  John  Doe.^ 

II.  That  the  said  John  Doe  is  imprisoned,  detained,  confined,  and 
restrained  of  his  personal  liberty.^ 


1.  This  form  may  be  adapted  to  the 
various  jurisdictions  where  such  a  peti- 
tion is  proper.  See  list  of  statutes  cited 
supra,  note  I,  p.  154;  also  forms  of  peti- 
tions given  in  Forms  Nos.  10145  to 
10175,  infra. 

2.  Venae  and  Title  of  Court  and  Cause. 
—  For  illustrations  of  statements  of 
venue  and  the  title  of  court  and  cause 
in  the  various  jurisdictions  see.  infra. 
Form  No.  10145  et  seq.\  also  the  titles 
Complaints,  vol.  4.  p.  1019;  Petitions, 

The  title  in  habeas  corpus  proceedings 
should  include  the  state  as  a  party. 
Carruth  v.  Taylor,  (N.  Dak.  1898)  77 
N.  W.  Rep.  617. 

The  petition  should  be  instituted  in 
the  name  of  the  person  restrained  as 
plaintiff.  State  v.  Collins,  54  Iowa 
441. 

The  person  restrained  is  to  be  re- 
garded as  the  petitioner  or  plaintiff. 
Rivers  v.  Mitchell,  57  Iowa  193; 
Thompson   v.    Oglesby,  42    Iowa  596. 

8.  Address.  —  For  illustrations  of  ad- 
dresses see  infra.  Form  No.  10145; 
also  the  title  Petitions. 

In  Ex  p.  Birch,  8  111.  134,  the  peti- 
tion commenced  as  follows: 

"  To  the  honorable  the  justices  of 
the  supreme  court  of  the  State  of  Illinois, 
at  a  term  of  said  court  begun  and 
holden  at  the  city  of  Springfield  on  the 
second  Monday  of  December  in  the  year 
of  our  Lord  one  thousand  eight  hun- 
dred SlwA  forty-six: 

Respectfully  represents  Robert  Birch 
that,"  etc. 

To  Whom  Presented  and  by  Whom 
Granted,  — The  persons,  courts  or  tri- 
bunals to  whom  the  application  may 
be  made  for  the  writ,  and  who  may 
order  the  issuance  thereof,  are  enumer- 
ated in  the  statute.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 

Arkansas.  —  Ex  p.  Kittrell,  20   Ark. 

499- 

Iowa.  —  Thompson  v.  Oglesby,  42 
Iowa  598. 

Nebraska.  — In  re  White,  33  Neb.  812. 


New  fersey.  —  Patterson  v.  State,  49 
N.  J.  L.  326. 

Texas. — Exp.  Lynn,  19  Tex.  App. 
120. 

Wyoming. — Ex  p.  Brenner,  3  Wy- 
oming 412. 

See  also  Forms  Nos.  10145  to  10175, 
infra,  and  notes  thereto. 

In  the  absence  of  the  nearest  judge,  to 
whom  the  petition  may  be  addressed 
is  provided  for  by  statute.  See  list  of 
statutes  cited  supra,  note  i,  p.  154. 

4.  Petition  on  oath  is  the  method  of 
making  the  application  for  the  writ. 
See  list  of  statutes  cited  supra,  note  i, 
p.  154.  See  also  Form  No,  10145 
et  seq.,  infra,  and  notes  thereto. 

5.  By  Whom  Made.  —  See  list  of  stat- 
utes cited  supra,  note  I,  p.  154; 
Broomhead  v.  Chisolm,  47  Ga.  390; 
Linda  v.  Hudson,  i  Cush.  (Mass.)  385; 
Holsey  v.  Trevillo,  6  Watts  (Pa.)  402; 
Com.  V.  Killacky,  3  Brews.  (Pa.)  565; 
In  re  Mineau,  45  Fed.  Rep.  188;  U.  S. 
V.  Crook,  5  Dill.  (U.  S.)  453. 

See  also  Forms  Nos.  10145,  10175, 
infra,  and  notes  thereto. 

By  Attorney  in  Fact.  — The  applica- 
tion may  be  made  by  an  attorney  in 
fact.     State  v.  Giroux,  15  Mont.  137. 

6.  Name  of  person  on  whose  behalf  the 
petition  is  presented  must  be  stated. 
See  list  of  statutes  cited  supra,  note 
I,  p.  154.  See  also  Forms  Nos.  10145 
to  10175,  infra,  and  notes  thereto. 

Name  of  Person  Unknown.  —  If  the 
name  of  the  person  on  whose  behalf 
the  petition  is  made  is  not  known  or  is 
uncertain,  he  may  be  described  in  any 
way  sufficient  to  identify  him.  See  list 
of  statutes  cited  supra,  note  i,  p.  154. 
See  also  Forms  Nos.  10145  to  10175, 
infra,  and  notes  thereto. 

The  name  of  the  person  restrained  is 
not  material  if  he  is  sufficiently  de- 
scribed to  indicate  with  certainty  the 
person  intended.  State  v.  Philpot, 
Dudley  (Ga.)  46. 

7.  Allegation  of  Imprisonment. — -The 
petition  must  state  that  the  person  in 
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III.  That  the  said  John  Doe  is  so  imprisoned,  detained,  confined 
and  restrained  of  his  personal  liberty  in  the  county  jail  in  said  county 
of  {naming  county)^  in  the  state  of  {naming  state)  {or  other  place^  desig- 
nating it,  as  the  case  may  be)?- 

IV.  That  the  said  John  Doe  is  so  imprisoned,  detained,  confined 
and  restrained  of  his  personal  liberty  by  one  Richard  Roe,  sheriff  of 
the  said  county  of  {naming  county),  in  the  said  state  of  {naming  state) 
{or  other  person,  naming  him,  as  the  case  may  be).^ 

[V.  That  SdJid  John  Doe  is  not  committed,  imprisoned,  detained, 
confined  or  restrained  by  virtue  of  the  final  judgment  or  decree  of  any 
competent  tribunal  of  civil  or  criminal  jurisdiction,  orby  virtue  of  an 
execution  issued  upon  such  judgment  or  decree.  J^ 

[VI.  That  the  said  John  Doe  is  not  committed,  imprisoned,  detained, 
confined  or  restrained  by  virtue  of  any  process,  judgment,  decree  or 
execution  issued  by  any  court  or  judge  of  the  United  States  in  a  case 
where  such  court  or  judge  has  exclusive  jurisdiction,  nor  by  virtue  of 
a  final  judgment  or  decree  of  any  competent  court  of  civil  or  criminal 
jurisdiction,  or  of  any  execution  issued  upon  such  judgment  or  decree, 
nor  for  any  treason,  felony  or  other  crime  committed  in  any  other 
state  or  territory  of  the  United  States,  for  which  the  said  John  Doe 
ought  by  the  constitution  and  laws  of  the  United  States  to  be  deliv- 
ered up  to  the  executive  power  of  such  state  or  territory.]* 

[Or  VI.  That  the  Sddd.  John  Doe  hsiS  not  been  committed  and  is  not 
detained  by  virtue  of  any  mandate  issued  by  any  court  of  the  United 
States  or  any  judge  thereof  in  a  case  where  such  courts  or  judges 
have  exclusive  jurisdiction  under  the  laws  of  the  United  States  or 
have  acquired  exclusive  jurisdiction  by  the  commencement  of  legal 
proceedings  in  such  a  court;  and  that  the  said  John  Doe  has  not  been 
committed  and  is  not  detained  by  virtue  of  the  final  judgment  or 
decree  of  a  competent  tribunal  of  civil  or  criminal  jurisdiction,  or  the 
final  order  of  such  a  tribunal  made  in  a  special  proceeding  instituted 

whose  behalf  it  is  presented  is  impris-  Name  of  Person    Unknown.  —  If  the 

oned  or  restrained  of  his  liberty.     See  name  of  the  officer  or  person  by  whom 

list  of  statutes  cited  supra,  note  I,   p.  the  person  on  whose  behalf  the  petition 

154.     See   also    Forms    Nos.    10145   to  was  presented  is  not  known  or  is  un- 

10175,  infra,  and  notes  thereto.  certain,   he   may  be   described  in  any 

1.  Place  of  imprisonment  of  the  person  way  sufficient  to  identify  him.  See  list 
on  whose  behalf  the  petition  is  pre-  of  statutes  cited  supra,  note  i,  p. 
sented   must  be  stated  in  the  petition.  154. 

See   list  of  statutes   cited  supra,  note  3.  This    allegation    is    required    by 

I,    p.     154;    State     V.    Rosencrans,    65  Minn.  Stat.  (1894),  §§  5995,   5998.     See 

Iowa  382;  People  v.  Cowles,  59  How.  also  Form   No.  10150,  infra,  and  notes 

Pr.  (N.  Y.  Supreme  Ct.)  287.     See  also  thereto. 

Forms  Nos.  10145   to  10175,  infra,  and  4.  This    allegation    is    required    by 

notes  thereto.  Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  65, 

2.  The  name  of  the  officer  or  person  de-  pars.  3,  25.  See  also  Form  No.  10148, 
taining  or  imprisoning  the  person   on  infra,  and  notes  thereto. 

whose  behalf  the  petition  is  presented  One  detained  by  virtue  of  federal  process 

must   be   stated.     See   list  of   statutes  cannot  be  released  on  habeas  corpus  by 

cited    supra,  note    i,    p.    154;    Nichols  a  state  court.     Tarble's  Case,  13  Wall. 

V.    Cornelius,    7    Ind.    611;    Maples   v.  (U.  S.)  397;  Ablemanz/.  Booth,  21  How. 

Maples,  49  Miss.  393.     See  also  Forms  (U.   S.)  506;  £x  p.   Holman,   28   Iowa 

NoS.   10145  to  10175,  infra,  and    notes  88.     Contra,  State  v.  Dimick,  12  N.  H. 

thereto.  194. 
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for  any  cause  {except  to  punish  him  for  a  contempt,  if  such  be  the  case), 
or  by  virtue  of  any  execution  or  other  process  issued  upon  such  judg- 
ment, decree  or  final  order.  ]^ 

\0r  VI.  That  the  said  John  Doe  is  not  committed,  imprisoned, 
detained,  confined  or  restrained  by  virtue  of  any  process,  judgment, 
decree  or  execution  specified  in  section  2782  of  the  Compiled  Laws  of 
New  Mexico  of  1897,that  is  to  say,  that  the  said  fohn  Doe  is  not  com- 
mitted or  detained  by  virtue  of  any  process,  judgment,  decree  or 
execution  {enumerating  the  exceptions  set  out  in  N.  Mex.  Comp.  Laws 
(1897),  §  2782.]^  * 

[VII.  That  the  true  cause  or  pretense  of  such  confinement,  imprison- 
ment, detention  and  restraint,  according  to  the  best  knowledge  and 
belief  of  your  petitioner,  is  {stating  the  cause  or  pretense).]^  f 

[VIII.  That  the  said  imprisonment,  detention,  confinement  and 
restraint  are  illegal,  and  that  the  illegality  thereof  consists  in  this, 
to  wit:  {stating  in  what  the  illegality  consists).^'^ 

[IX.  That  no  application  for  a  writ  of  habeas  corpus  for  the 
relief  herein  sought  has  been  before  made  to  or  refused  by  any 
court  or  judge.  ]* 

\0r  IX.  That  no  application  for  the  relief  sought  has  been  made 
to  or  refused  by  any  court  or  officer  or  officers  superior  to  the  one 
to  whom  this  petition  is  presented,  J'^ 

\0r  IX.  That  this  is  the  first  application  for  a  writ  of  habeas 
corpus  in  this  case.]^ 


1.  This  allegation  seems  to  be  re- 
quired by  N.  Y.  Code  Civ.  Proc,  p20i6 
(Birds.  Rev.  Stat.  (1896),  p.  1389,  §  11); 
N.  Y.  Code  Civ.  Proc,  §  2019  (Birds. 
Rev,  Stat.  (1896),  p.  1390,  §  14).  See 
also  Form  No.  10156,  infra.,  and  notes 
thereto. 

Negativing  Exceptions.  —  Where  the 
statute  declares  certain  persons  shall 
not  be  entitled  to  the  writ,  a  petition 
for  the  writ  must  negative  the  excep- 
tions. People  V.  Cowles,  59  How.  Pr. 
(N.  Y.  Supreme  Ct.)  287;  People  v. 
Osborne,  6  Civ.  Proc.  Rep.  (N.  Y. 
Supreme  Ct.)  299. 

2.  This  allegation  is  required  by  N. 
Mex.  Comp.  Laws  (1897),  §§  2782, 
2785. 

Similar  allegations  under  similar 
statutes  are  required  in  the  following 
states: 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  8555,  8558. 

North  Carolina.  —  Code  (1883),  §§ 
. 1624, 1627. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  608,  610. 

Wisconsin.  —  Stat,  (1898),  §§  3408, 
3410. 

S.  Canse  or  Fretenfle  of  Imprisonment.  — 
This  allegation  follows  the  language  of 


the  statutes  of  many  states.  See  list  of 
statutes  cited  supra,  note  i,  p.  154. 
Ex  p.  Nye,  8  Kan.  99. 

4.  Allegation  of  Illegality  of  Imprison- 
ment. —  This  allegation  or  one  of  similar 
import  is  required  by  the  statutes  of 
many  states.  See  also  list  of  statutes 
cited  supra.,  note  i,  p.  154;  Ex  p. 
Maule,  19  Neb.  273;  State  v.  Ensign, 
13  Neb.  250;  Ex  p.  Allen,  12  Nev.  87; 
In  re  Morris,  40  Fed.  Rep.  824.  See 
also  Forms  Nos.  10145  to  10175,  infra, 
and  notes  thereto. 

6.  Previous  Application.  —  In  Iowa, 
if  application  for  the  writ  has  before 
been  made  to  and  refused  by  any  court 
or  judge,  a  copy  of  the  petition  in  that 
case  must  be  attached  with  the  reasons 
for  the  refusal  of  the  former  petition, 
or  else  satisfactory  reasons  must  be 
given  for  a  failure  to  do  so.  Code 
(1897),  §  4417.  See  also  Mo.  Rev.  Stat, 
(1889),  §  5346;  Tenn.  Code  (1896),  § 
5585;  Utah  Rev.  Stat.  (1898),  §  1069, 
Wyoming  Rev.  Stat.  (1887),  ^  1264. 

6,  This  allegation  is  required  by  Mo, 
Rev.  Stat.  (1889),  §  5346.  See  also 
Form  No.  10151,  infra,  and  notes 
thereto. 

7.  This  allegation  is  required  by 
Tenn.  Code  (1896),  §  5505. 
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\0r  IX.  That  no  application  for  a  writ  of  habeas  corpus  has  before 
been  made  to  or  refused  by  any  court  or  judge. ]^ 

\Or  IX.  That  a  previous  application  for  a  writ  of  habeas  corpus 
has  been  made  in  this  case  by  petition,  a  copy  of  which  said  petition 
and  the  proceedings  thereon  are  hereto  annexed  and  made  a  part  of 
this  petition. ]2 

\0r  IX,  That  a  prior  application  for  a  writ  of  habeas  corpus  has 
before  been  made  to  and  refused  by  {stating  the  court  or  judge  before 
whom  made'),  and  that  a  copy  of  the  petition  in  that  case  is  hereto 
attached  (or  appended),  with  the  reason  of  said  refusal.]^ 

[Or  IX.  That  a  previous  application  for  a  writ  of  habeas  corpus 
has  been  made  in  this  case,  and  that  a  copy  of  the  petition  in  the 
previous  application  and  the  proceedings  thereon  are  not  hereto 
attached,  for  the  reason  that  {stating  satisfactory  reason  for  failure 
to  attach).]^ 

[Or  IX.  That  an  application  for  a  writ  of  habeas  corpus  has  before 
been  made  to  and  refused  by  {stating  the  court  or  judge  refusing),  and 
that  a  copy  of  the  petition  in  that  case  is  not  attached  thereto,  for 
the  reason  that  {stating  satisfactory  reason  for  failure  to  attach).^ 

[X.  That  the  legality  of  the  imprisonment  aforesaid  of  the  said 
John  Doe  has  not  already  been  adjudged  upon  on  prior  proceedings, 
to  the  best  knowledge  and  belief  of  your  petitioner.]^ 

\0r  X.  That  the  legality  of  the  imprisonment  and  restraint  afore- 
said has  not  already  been  adjudged  upon  a  prior  writ  of  habeas 
corpus,  to  the  knowledge  or  belief  of  your  petitioner.]* 

\0r  X.  That  the  legality  of  the  restraint  has  not  already  been 
adjudged  upon  a  prior  proceeding  of  the  same  character,  to  the  best 
of  the  petitioner's  knowledge  and  belief.]* 

\0r  X.  That  the  legality  of  the  imprisonment  of  the  said  John 
Doe  has  already  been  adjudged  upon  a  prior  proceeding  {stating  as 
fully  as  practicable  the  facts  of  such  hearing,  with  a  copy  of  all  the  papers 
connected  therewith,  or  a  satisfactory  reason  for  the  absence  of  such  copy, 
or  copies).'^  \ 

Wherefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus ' 
may  be  granted  and  issued,  directed  to  the  said  Richard  Roe,  sheriff 

1.  This  allegation  is  required  by  the         Tennessee.  — Code  (1896).  §  5505. 
following  statutes:  Utah.  —  Rev.  Stat.  (1898),  §  1069.    See 

Utah.  —  Rev.  Stat.  (1898),  §  1069.    See  Form     No.      10170,    infra,    and    notes 

also  Form  No.  10170,  infra,  and  notes  thereto, 

thereto.  Wyoming.  —Rev.  Stat.  (1887),  ^  1264. 

Wyoming. — Rev.  Stat.  (1887),  §  1264.  6.  This   allegation    is     required    by 

2.  This  allegation  is  required  by  the  Wyoming  Rev.  Stat.  (1887),  ^  1264. 
following  statutes:  7.  Habeas   Corpus  or  Certiorari.  —  In 

Iowa.  —  Code  (1897),  §  4417.  Michigan  and  New  York  the  petition  for 

Tennessee.  —  Code  (1896),  §  5505.  the  writ  must  state  whether  the  party 

8.  This  allegation  is  required  by  Iowa  applies  for  a  writ  of  habeas  corpus  or 

Code  (1897),  §  4417.  for  a  writ  of  certiorari.     How.  Anno. 

4.  This  allegation  is  required  by  the  Stat.  Mich.  (1882),  §  8558;  N.  Y.  Code 
following  statutes:  Civ.   Proc,  §  2019  (Birds.  Rev.  Stat. 

North  Carolina. — Code  (1883),  §1627.  (1896),   p.   1390,  §  14).     See  also  Form 

Oregon.  — Hill's  Anno.  Laws  (1892),  No.  10156,  infra,  and  notes  thereto. 

§610.  Prayer. —In  Exp.  Birch,  8  111.  134, 

5.  This  allegation  is  required  by  the  the  petition  for  a  writ  of  habeas  corpus 
following  statutes:  concluded  as  follows: 
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aforesaid,  commanding  him  to  bring  and  have  the  body  of  the  said 
John  Doe  before  your  honor  at  the  time  and  place  therein  to  be 
specified,  to  do  and  receive  what  shall  then  and  there  be  considered 
by  your  honor  concerning  the  said  John  Doe,  together  with  the  time 
and  cause  of  the  detention  of  the  saxd  John  Doe,  and  said  writ;  and 
that  the  said  John  Doe  may  be  restored  to  his  liberty. 

Dated  the  sixteenth  day  of  January,  1 2,99. 

John  Doe  (or  Jeremiah  Mason).  ^ 

(  Verification.  )* 

Form  No.  i  o  1 4  5  .* 
State  of  Alabama,  ) 
Talladega  County.  \ 

To  the  Honorable  John  Marshall,  Judge  of  the  Circuit  Court  of  the 
County  of  Talladega,  State  of  Alabama.^ 

The  petition*  of  y^^«  Doe^  respectfully  shows: 


"Wherefore  your  petitioner  prays 
that  your  honors  will  award  him  a  writ 
of  habeas  corpus  directed  to  the  sheriff 
of  said  Knox  county,  requiring  and  com- 
manding him  forthwith  to  bring  your 
petitioner  before  your  honors;  and  that 
upon  the  execution  of  said  writ  by  said 
sheriff  your  honors  will  order  that  your 
petitioner  be  wholly  discharged  and 
released  from  his  said  custody  and  im- 
prisonment, or  admit  him  to  bail  in 
some  reasonable  sum;  and  for  such 
other  and  further  relief  as  to  your  honors 
shall  seem  meet  and  to  law  and  justice 
shall  appertain,  and  as  in  duty  will  ever 
pray.  Robert  Birch, 

By  his  attorney,  Onslow  Peters." 

In  Ex  p.  Reed,  100  U.  S.  13,  the  peti- 
tion for  habeas  corpus,  which  was  duly 
verified,  concluded  with  the  following 
prayer: 

'  'Wherefore  your  petitioner  prays  that 
a  writ  of  habeas  corpus  issue,  directed 
to  the  said  S.  L.  Breese.  commander  of 
the  said  ship  '  Wabash'  commanding 
him  to  produce  your  petitioner  before 
this  honorable  court,  at  the  city  of 
Washington,  at  such  time  as  the  court 
shall  direct;  and  that  he  then  and  there 
show  the  cause  of  your  petitioner's  de- 
tention, to  the  end  that  your  petitioner 
may  be  discharged  from  custody;  and 
your  petitioner  will  ever  pray. 

Alvin  R.  Reed. 

Dated  Boston,  Sept.  j,  1879." 

1.  Signature.  —  For  illustrations  of 
signatures  to  petitions  for  a  writ  of 
habeas  corpus  to  inquire  into  the  cause 
of  detention  see  infra.  Forms  Nos.  10145 
to  10175;  also  the  titles  Complaints, 
vol.  I,  p.  1019;  Petitions. 

The  petition  must  be  signed  either 
by  the  party  himself  for  whose  benefit 


it  is  intended  or  by  some  other  person 
in  his  behalf.  See  list  of  statutes  cited 
supra,  note  I,  p.  154. 

2.  Verification. — The  petition  must  be 
verified  by  the  oath  of  the  applicant  or 
by  some  one  in  his  behalf.  See  list  of 
statutes  cited  supra,  note  i,  p.  154; 
State  V.  Philpot,  Dudley  (Ga.)46;  State 
V.  Rosencrans,  65  Iowa  382;  Whitten 
V.  Tomlinson,  160  U.  S.  231;  Kohl  v. 
Lehlback,  160  U.  S.  293. 

For  forms  of  verifications,  generally, 
consult  the  title  Verifications. 

Attorney  in  fact  may  verify  the  peti- 
tion. State  V.  Giroux,  15  Mont.  137. 
But  see  Maples  v.  Maples,  49  Miss.  393. 

3.  Alabama.  —  Crim.  Code  (1896),  §§ 
4812-4853.  See  also  Form  No.  10144, 
supra,  and  notes  thereto. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 

Sufficiency  of  petition,  generally,  is 
discussed  in  Ex  p.  Champion,  52  Ala. 
311;  Gibson  v.  State,  44  Ala,  17. 

4.  To  Whom  Hade.  —  The  courts,  tri- 
bunals and  persons  to  whom  the  appli- 
cation may  be  made  are  enumerated  in 
the  statutes.  Ala.  Crim.  Code  (1896), 
§  4817;  Ala.  Civ.  Code  (1896),  §§  3372, 
3826;  Ala.  Const.,  art.  6,  §  2. 

6.  Petition  is  the  proper  method  of 
making  application  for  the  writ.  Ala. 
Crim.  Code  (1896),  §  4815. 

6.  By  Whom  Made.  —  Application  may 
be  made  by  the  party  restrained  or  one 
in  his  behalf.     Ala.  Crim.  Code  (1896), 

§4815. 

Name  of  Applicant.  —  Name  of  the 
person  in  whose  behalf  the  application 
is  made  must  be  stated.  Ala.  Crim. 
Code  (1896),  §  4815. 
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That  the  said  John  Doe  is  imprisoned,  detained,  confined  and 
restrained  of  his  liberty^  by  Q)X\^  Richard  Roe, ^  in  the  county  jail  at 
Talladega^  in  the  county  of  Talladega,  in  the  state  oi  Alabama-^  that 
the  cause  or  pretense  of  such  confinement,  imprisonment,  detention 
and  restraint  is  {stating  cause  or  pretense');  and  that  said  imprison- 
ment, detention,  confinement  and  restramt  aforesaid  is  unlawful  in 
this  {stating  wherein  the  unlawfulness  consists).* 

Wherefore  your  petitioner  prays  that  a  writ  of  habeas  corpus  may 
be  granted  and  issued,  directed  to  said  Richard  Roe,  commanding 
him  to  bring  and  produce  before  your  honor  at  the  place  and  time 
in  said  writ  to  be  specified,  the  body  of  the  ssad  John  Doe,  together 
with  the  cause  of  the  detention  of  the  said  John  Doe. 

Dated  the  sixteenth  day  of  January,  iS99. 

John  Doe.  ^ 

(  Verification^ 

Form  No.  10146/ 

In  the  Superior  Court  of  the  city  and  county  of  San  Francisco^  state 
of  California. 
In  the  matter  of  the  application  of  ) 

John  Doe  >  Petition  for  Writ. 

for  a  Writ  of  Habeas  Corpus.     ) 
To  the  Hon.  John  Marshall,  Judge  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  State  of  California-^ 
The  petition'  oi  John Doe"^^  respectfully  shows: 
That  John  Doe  is  imprisoned,  detained,  confined  and  restrained  of 
his  liberty  by  Richard  Roe^  sheriff  of  the  city  and  county  of  San  Fran- 

// name  is  unknoztm  or  uncertain,  such  his    behalf.     Ala.    Crim.    Code   (1896), 

party    may  be   described   in   any  way  §  4815. 

sufficient  to  identify  him.     Ala.  Crim.  6.  Petition  most  be  verified  by  oath  of 

Code  (1896),  §  4816.  the    applicant    to    the   effect   that   the 

1.  Allegation  of  Imprisonment.  —  That  statements  therein  contained  are  true 
applicant  is  imprisoned  or  restrained  to  the  best  of  his  knowledge,  informa- 
of  his  liberty  in  the  county  must  be  tion  and  belief.  Ala.  Crim.  Code  (1896), 
stated.     Ala.  Crim.  Code(i896),  §4815.  §4815;  Stibbins  v.  Butler,  Minor  (Ala.) 

2.  Name  of  Defendant.  —  Name  of  per-  121;  Gibson  v.  State,  44  Ala.  17;  £x p. 
son  by  whom   the  applicant  is  impris-  Champion,  52  Ala.  311. 

oned  must  be  stated.     Ala.  Crim.  Code  7.  California.  —  Pen.  Code  (1897),  §§ 

(1896),  §  4815.  1473-1505.    See  Form  No.  10144,  supra, 

// name  is  unkno7vn  or  uncertain,  such  and  notes  thereto, 

party   may    be   described   in  any   way  This  form  may  be  adapted  to  other 

sufficient  to  identify  him.     Ala.  Crim.  jurisdictions   where   similar    statutory 

Code  (1896),  §  4816.  provisions  exist.     See   list  of  statutes 

3.  Place  of  imprisonment,   if    known,  cited  supra,  note  i.  p.  154. 

must  be  stated.  Ala.  Crim.  Code  (1896),  8.  To  Whom  Hade.  —  The  persons  and 

§4815.  tribunals  authorized  to  grant  writs  of 

4.  Cause  or  pretense  of  imprisonment  habeas  corpus  are  enumerated  in  the 
must  be  staled.  Ala.  Crim.  Code  (1896),  statute.  Cal.  Pen.  Code  (1897),  §  1475; 
^  4815.     But  a  petition  which  failed  to  Exp.  Ellis,  11  Cal.  222. 

allege  that  petitioner  was  illegally  re-  9.  Petition  is  the   proper  method  of 

strained  of  his  liberty  was  held   to  be  making  application  for  the  writ.     Cal. 

not  demurrable  in  Exp.  Champion,  52  Pen.  Code  (1897),  §  1474. 

Ala.  311.  10.  By  Whom  Hade. — Application  may 

6.  Petition  must   be  signed  either  by  be  made  by  the  party  restrained  or  by 

the  party  himself  for  whose   benefit  it  some  person  in  his  behalf.     Cal,  Pen. 

is  intended  or  by  some  other  person  on  Code  (1897),  §  1474. 
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Cisco,  at  the  county  jail  in  the  city  and  county  of  San  Francisco^  in  the 
state  of  California. 

That  the  said  imprisonment,  detention,  confinement  and  restraint 
are  illegal,  and  that  the  illegality  thereof  consists  in  this,  to  wit: 
{stating  in  what  the  illegality  consists).  ^ 

Therefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus  may 
be  granted,  directed  to  the  said  Richard  Roe.,  commanding  him  to 
have  the  body  oi  John  Doe,  your  petitioner,  before  your  honor,  at  a 
time  and  place  therein  to  be  specified,  to  do  and  receive  what  shall 
then  and  there  be  considered  by  your  honor  concerning  said  John 
Doe,  together  with  the  time  and  cause  of  his  detention,  and  said  writ; 
and  that  John  Doe,  your  petitioner,  may  be  restored  to  his  liberty. 

Dated  the  sixteenth  day  oi  January,  iS99. 

John  Doe.^ 

(  Verification^ 

Form  No.  10147.* 

(Conn.  Prac.  Act,  p.  92,  No.  139.) 

To  the  Honorable  Superior  Court  now  in  session  at  New  Haven,  in 
and  for  the  County  of  New  Haven. ^ 

John  Doe^  of  New  Haven,  in  said  county,  complains  and  says, 
that  he  now  is,  and  for  many  years  last  past  has  been,  confined  and 
holden  in  imprisonment  without  law  or  right,  in  the  county  jail  m  New 
Haven,  by  David  Dun,  the  sheriff  of  said  county. 

The  complainant  prays  this  honorable  court  to  issue  a  writ  of 
habeas  corpus,  to  bring  him,  with  the  cause  of  his  imprisonment, 
before  said  court,  to  the  end  that  what  appertains  to  justice  may  be 
done. 

Dated  at  New  Haven,  October  1st,  i87P. 

John  Doe. 
New  Haven  County,  ss.     Ne7v  Haven. 

On  this  first  day  of  October,  i879,  personally  appeared  yi7^«  Doe, 
above  named,  and  made  solemn  oath  that  he  verily  believes  that  he 
is  illegally  deprived  of  his  liberty;  before  me. 

James  Fen,  Justice  of  the  Peace.'' 

1.  The  petition  must  specify  :  (i)  That  oath  or  affirmation  of  the  party  making 
the  person  in  whose  behalf  the  writ  is  the  application.  Cal.  Pen.  Code  (1897), 
applied  for  is  imprisoned  or  restrained  §  1474;  Ex  p.  Buckley,  105  Cal.  123; 
of  his  liberty,  the  officer  or  person  by  Ex  p.  Walpole,  84  Cal.  584. 

whom  he  is  so  confined  or  restrained,  4.  Connecticut.  —  Gen.     Stat.     (1888), 

and   the   place  where,  naming  all   the  §§  1269-1272.   See  also  Form  No.  10144, 

parties  if  they  are  known  or  describing  supra,  and  notes  thereto, 

them  if  they  are  not  known;  (2)  if  the  This  form  is  adapted  to  other  juris- 

imprisonment  is  alleged  to  be  illegal,  dictions    where  similar  statutory    pro- 

the   petition   must  also  state    in   what  visions  exist.     See  list  of  statutes  cited 

the    alleged    illegality    consists.     Cal.  supra,  note  i.  p.  154. 

Pen.  Code  (1897),  §  1474.  6.  To  Whom  Made.  —  The  persons  and 

Cause  or  pretense  of  imprisonment  must  tribunals  authorized  to  issue  writs  of 

be  stated.     Ex  p.  Buckley,  105  Cal.  123.  habeas  corpus  are  enumerated  in  the 

2.  Petition  must  be  signed  by  the  statute.  Conn.  Gen.  Stat.  (1888),  §  1269. 
party  for  whose  relief  it  is  intended  or  6.  By  WhomKade.  —  Conn.  Gen.  Stat, 
by  some    person    in    his    behalf.     Cal.  (1888),  §  1269. 

Pen.  Code  (1897),  §  1474.  7.  Application  must  be  verified  by  affi- 

3.  Petition    must   be  verified    by   the     davit  to   the  effect  that  the  applicant 
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Form  No.  10148.' 

To  the  Honorable  John  Marshall^  Judge  of  the  Seventh  Judicial  Cir- 
cuit of  the  State  of  Illinois-!^ 

Your  petitioner  3  John  Doe,'^  of  Carrollton,  in  the  county  of  Greene^ 
state  of  Illinois,  complaining  shows  that  he  is  detained  and  imprisoned 
in  the  jail  of  said  county  of  Greene  by  one  Richard  Roe,  sheriff  of  said 
county,*  without  any  authority  of  law,  the  precise  nature  whereof  is 
to  your  petitioner  unknown. 

And  your  petitioner  further  shows  that  he  has  demanded  of  the 
said  Richard  Roe  a  copy  of  the  warrant,  or  warrants,  for  the  commit- 
ment of  your  petitioner;  but  the  said  Richard  Roe  hath  hitherto 
refused  and  still  refuses  to  deliver  such  copy  to  your  petitioner;  and 
he  believes  the  said  Richard  Roe  has  no  warrant  whatever  for  the 
commitment  or  detention  of  your  petitioner,  but  merely  detains  him 
on  suspicion  that  he  may  be  guilty  of  some  criminal  offense,  f 

And  your  petitioner  further  shows  that  he  is  not  committed  or 
detained  by  virtue  of  any  process,  judgment,  decree  or  execution 
issued  by  any  court  or  judge  of  the  United  States  in  a  case  where 
such  court  or  judge  has  exclusive  jurisdiction,  nor  by  virtue  of  a 
final  judgment  or  decree  of  any  competent  court  of  civil  or  criminal 
jurisdiction,  or  of  any  execution  issued  upon  such  judgment  or 
decree,  nor  for  any  treason,  felony,  or  other  crime  committed  in  any 
other  state  or  territory  of  the  United  States  for  which  he  ought  by 
the  constitution  and  laws  of  the  United  States  to  be  delivered  up  to 
the  executive  power  of  such  state  or  territory.* 

To  be  relieved  from  which  said  detention  and  imprisonment  your 
petitioner  now  applies,  praying  that  a  writ  of  habeas  corpus  to  be 
directed  to  the  said  Richard  Roe,  may  issue  in  this  behalf  pursuant 
to  the  statute  in  such  case  made  and  provided,  so  that  your  petitioner 

verily  believes  that  the  person  on  whose  5.  Petition  shall  state  in  substance: 
account  the  writ  is  prayed  is  illegally  (i)  That  the  person  in  whose  behalf  the 
confined  or  deprived  of  his  liberty,  writ  is  applied  for  is  imprisoned  or  re- 
Conn.  Gen.  Stat.  (1888),  §  1269.  strained  of  his  liberty,  and  the  place 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat,  where,  naming  all  the  parties  if  they 
(1896),  c.  65,  par.  2.  See  also  Form  No.  are  known  or  describing  them  if  they 
10144,  supra,  and  notes  thereto.  are  unknown;  (2)  the  cause  or  pretense 

This  form  may  be  adapted  to  other  of  the  restraint,  according  to  the  best 

jurisdictions    where   similar    statutory  knowledge  and  belief  of  the  applicant, 

provisions   exist.     See  list  of  statutes  and  that  such  person  is  not  committed 

cited  supra,  note  i,  p.  154.  or  detained  by  virtue  of  any  process, 

2.  To  Whom  Made.  —  The  persons  and  judgment,  decree  or  execution  specified 
courts  to  whom  the  application  for  the  in  Starr  &  C.  Anno.  Stat.  111.  (1896),  c. 
writ  may  be  made  are  enumerated  in  65  par.  21;  (3)  if  the  commitment  or 
the  statute.  Starr  &  C.  Anno.  Stat.  111.  restraint  io  by  virtue  of  any  warrantor 
(1886),  c.  65,  par.  2.  writ  or  process,  a  copy  thereof  shall  be 

3.  Petition  is  the  proper  method  of  annexed,  or  it  shall  be  averred  that  by 
making  the  application  for  the  writ,  reason  of  such  prisoner  being  removed 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  65,  or  concealed  before  application  a  de- 
par.  2.  mand  of  such  copy  could  not  be  made, 

4.  By  Whom  Made.  —  The  application  or  that  such  demand  was  made  and 
shall  be  made  by  the  person  for  whose  the  legal  fees  therefor  tendered,  and 
relief  the  writ  is  intended,  or  by  some  that  such  copy  was  refused.  Starr 
person  in  his  behalf.  Starr  &  C.  Anno.  &  C.  Anno.  Stat.  111.  (1896),  c.  65, 
Stat.  111.  (1896),  c.  65,  par  2.  par.  3. 
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may  be  forthwith  brought  before  this  honorable  court  to  do,  submit 
to  and  receive  what  the  law  may  require. 

John  Doe.^ 
Jeremiah  Mason,  Attorney  for  Relator. 
(  Verification.  )2 

Form  No.  i  o  1 4  9  .* 

To  the  Honorable  John   Marshall,  Judge  of  the    Circuit  Court   of 
Baltimore  City.* 

Petition  of  John  Do^  respectfully  shows : 

That  the  said  John  Doe  is  unlawfully  detained  in  the  custody  of 
Richard  Roe. 

Your  petitioner  therefore  prays  your  honor  to  grant  him  a  writ  of 
habeas  corpus  directed  to  the  said  Richard  Roe,  commanding  him  to 
bring  the  body  of  the  said  John  Doe,  together  with  the  cause  of  his 
caption  and  detention,  before  your  honor,  in  order  that  the  cause  of 
his  detention  being  seen  and  heard,  such  further  proceedings  may 
be  had  thereon  as  are  agreeable  to  law  and  justice. 

And  your  petitioner  further  prays,  etc. 

John  Doe. 

(  Verification.)^ 

Form  No.  i  o 1 5 o.'' 

To  the  Honorable  Supreme  Court  of  the  State  oi Minnesota.^ 

The  petition*  oi  John  Doe^^  of  the  county  of  Ramsey  and  state  of 
Minnesota,  respectfully  shows  that  he,  the  said  John  Doe,  is  impris- 
oned and  restrained  of  his  liberty  by  one  Richard  Roe  at  the  city  of 
St.  Paul  in  said  county.  That  said  John  Doe  is  not  committed  or 
detained  by  virtue  of  the  final  judgment  or  decree  of  any  competent 
tribunal  of  civil  or  criminal  jurisdiction,  or  by  virtue  of  an  execution 
issued  upon  such  judgment  or  decree.  That  the  cause  or  pretense 
of  such  confinement  or  restraint,  according  to  the  knowledge  and 
belief  of  the  petitioner,  is  {stating  the  cause  or pretense).^^* 

1.  Petition  mtist  be  signed  by  the  per-  prisoned  or  any  person  in  his  or  her 
son  for  whose  relief  it  is  intended,  behalf.  Md.  Pub.  Gen.  Laws  (1888), 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  65,     art.  42,  §  3. 

par.  2.  6.  Consult  the  title  Verifications. 

2.  Petition  must  be  verified  by  affidavit.  7.  Minnesota.  —  Stat.  (1894),  §  599S. 
Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  65,  See  also  Form  No.  10144,  supra,  and 
par.  2.  notes  thereto. 

3.  Maryland.  —  Pub.  Gen.  Laws  This  form  may  be  adapted  to  other 
(1888),  art.  42.  See  also  Form  No.  jurisdictions  where  similar  statutory 
10144,  supra,  and  notes  thereto.  provisions   exist.     See  list  of  statutes 

This  form  may  be  adapted  to  other  cited  supra,  note  i,  p.  154. 

jurisdictions   where    similar   statutory  8.  To  Whom  Made.  —  The  persons  and 

provisions   exist.     See  list  of  statutes  tribunals  authorized  to  grant  the  writ 

cited  supra,  note  i,  p.  154.  are  enumerated  in  the  statute.     Minn. 

4.  To  Wbom  Made.  — Md.  Pub.  Gen.  Stat.  (1894),  p  5996;  Matter  of  Doll,  47 
Laws  (1888),   art.   42,   §  i.     Matter  of  Minn.  518. 

Glenn,  54  Md.   572;  State  v.    Mace,   5  9.  Petition  is  the  proper  method  of 

Md.  337.  application.     Minn.  Stat.  (1894),  §  5996. 

When    Granted.  —  May    be    granted  10.  By  Whom  Made. — Application  must 

either   in    term    time   or   in    vacation,  be  made  by  the  party   for  whose  relief 

Md.  Pub.  Gen.  Laws  (1888),  art.  42,  S  2.  it  is  intended  or  by  some  person  in  his 

5.  By  Whom  Made.  —  The  application  behalf.     Minn.  Stat.  (1894).  §5996. 
may  be  presented  by  the  person   im-  11.  Petition  most  specify  in  substance: 
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Your  petitioner  therefore  prays  that  a  writ  of  habeas  corpus  may 
issue,  directed  to  the  said  Richard  Roe.,  commanding  him  that  he  have 
the  body  of  the  said  John  Doe  by  him  imprisoned  and  detained, 
together  with  the  time  and  cause  of  such  imprisonment  and  deten- 
tion, before  your  honorable  court  to  do  and  receive  what  shall  then 
and  there  be  considered  concerning  the  s^XA  John  Doe  in  pursuance 
of  the  statute  in  such  case  provided. 

Dated  this  sixteenth  day  oi  January.,  iS99. 

John  Doe.  ^ 

(  Verification.  )* 

Form  No.  10151.* 

(Mo.  Rev.  Stat.  (1889).  p.  2274.) 
State  of  Missouri,  ] 
County  of  Barton.  J 
To   the    Honorable  John   Marshall,    Judge   of    the  Barton    Circuit 
Court:* 

Your  petitioner,^  Richard  Roe,^  respectfully  represents  that  he  is 
unlawfully  deprived  of  his  liberty  by  Richard  Roe,  in  Barton  county, 
in  this  state  {setting  out  fully  the  facts'). 

Your  petitioner  further  states  that  no  application  for  the  release 
sought  has  been  made  to  or  refused  by  any  court,  officer,  or  officers, 
superior  to  the  one  to  whom  this  petition  is  addressed. 

Your  petitioner  says  that  said  imprisonment  is  illegal  in  this,  to 
wit,  {Here  state  in  what  the  illegality  consists).'' 


ss. 


(i)  That  the  person  in  whose  behalf  the 
writ  is  applied  for  is  imprisoned  or 
restrained  of  his  liberty,  the  officer  or 
person  by  whom  he  is  so  confined  or 
restrained,  and  the  place  where,  naming 
both  parties  if  their  names  are  known 
or  describing  them  if  they  are  not;  (2) 
that  such  person  is  not  committed  or 
detained  by  virtue  of  any  process, 
judgment,  decree  or  execution  specified 
in  Minn.  Stat.  (1894),  §  5995;  (3)  the 
cause  or  pretense  of  such  confinement 
or  restraint,  according  to  the  knowl- 
edge or  belief  of  the  party  verifying  the 
petition;  (4)  if  the  confinement  or  re- 
straint is  by  virtue  of  any  warrant 
or  order  of  process,  a  copy  thereof 
shall  be  annexed,  or  it  shall  be  averred 
that  by  reason  of  such  prisoner  being 
removed  or  concealed  before  applica- 
tion a  demand  of  such  copy  could  not 
be  made,  or  that  such  demand  was 
made  and  the  legal  fees  therefor  ten- 
dered to  the  officer  or  person  having 
such  prisoner  in  his  custody,  and  that 
such  copy  was  refused;  (5)  if  the  im- 
prisonment is  illegal,  the  petition  shall 
state  in  what  the  illegality  consists. 
Minn.  Stat.  (1894),  ^  5998. 

1.  Petition  xmut  be  signed  by  the  party 
for  whose   relief   it   is  intended   or  by 


some  person  in  his  behalf.     Minn.  Stat. 
(1894),  §  5996. 

2.  Petition  most  be  verified,  either  by 
the  party  for  whose  relief  it  is  intended 
or  by  some  person  in  his  behalf.  Minn. 
Stat.  (1894),  §  5996. 

3.  Missouri.  —  Rev.  Stat.  (1889).  ^ 
5346.  See  also  Form  No.  10144,  supra, 
and  notes  thereto. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra    note  i,  p.  154. 

4.  To  Whom  Made.  —  The  courts  and 
persons  to  whom  the  application  may 
be  made  are  enumerated  in  the  statute. 
Mo.  Rev.  Stat.  (1889),  §  5346. 

5.  Petition  is  the  proper  method  of 
making  the  application.  Mo.  Rev. 
Stat.  (1889),  §  5346- 

6.  By  Whom  Made.—  Petition  shall  be 
made  by  the  party  for  whose  relief  it 
was  intended  or  by  some  person  in  his 
behalf.     Mo.  Rev.  Stat.  (1889),  §  5346. 

7.  Petition  mtist  state  in  substance  by 
whom  the  party  for  whom  the  relief 
is  prayed  is  imprisoned  or  restrained 
of  his  liberty,  and  the  place  where, 
naming  both  parties  if  their  names  are 
known  or  describing  them  if  they  are 
not;    all  the  facts  concerning   the  im- 
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Wherefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus  may 
be  issued  that  he  may  be  discharged  from  such  unlawful  imprison- 
ment. John  Doe.^ 

{Verification^ 

Form  No.  10152.* 

(Graydon's  F.  (Pa.  1845),  p.  455.) 

Commonwealth  of  Pennsylvania,  ex.  rel.  John  Doe., 
against 
Richard  Roe,  one  of  the  constables  of  the  county  of  Allegheny. 
To   the    Honorable  John  Marshall,  Judge  of  the  Court  of  Common 
Pleas  of  Allegheny  county : 
The  petition  of  y"(?^«  Z><?^  respectfully  showeth:     That  your  peti- 
tioner is  now  unjustly  held    and  detained  in  custody   by  Richard 
Roe,*  one  of  the  constables  of   the  county  of  Allegheny,  common- 
wealth oi  Pennsylvania,  who  refuses  to  discharge  him  and  set  him  at 
liberty,    and  that  your    petitioner  is  not   detained  or  confined  by 
virtue  of  any  commitment  for  any  criminal  or  supposed    criminal 
matter. 

Your  petitioner  therefore  prays  that  your  Honor  will  direct  to  be 
issued  a  writ  of  habeas  corpus,  returnable  forthwith,  agreeably  to 
the  act  of  assembly  in  such  case  made  and  provided  against  the  said 
Richard  Roe,  or  such  other  person  in  whose  custody  your  petitioner 
may  be  found,  that  cause  may  be  shown,  if  any  exist,  why  he  should 
not  be  discharged  and  set  free.* 

Dated  January  16,  i899.  John  Doe. 

Witnesses:  Banks  Belk. 

Keever  Hughes.  ^ 
(  Verification^ 

Form  No.  i  o  1 5  3  .• 

(Robinson's  F.  (Va.)  356.) 

prisonment  or  restraint,  and  the  true  criminal  matter.     See  also  Form   No. 

cause  thereof,  to  the  best  knowledge  10144,  infra,  and  notes  thereto, 

and  belief  of  the  party;  and  that  no  ap-  4.   Bequisites     of   the   Application.  — 

plication  for  the  relief  sought  has  been  Upon  oath  or  affirmation  made  by  the 

made  to  or  refused  by  any  court,  officer  person  confined,  or  in  his  behalf,  of  any 

or  officers  superior  to  the  one  to  whom  actual   confinement   or   restraint,    and 

the  petition  is   presented;    and   if  the  that  such  confinement  or  restraint,  to 

imprisonment  be  alleged  to  be  illegal,  the  best  of  the  knowledge  and  belief  of 

the   petition   must  also   state  in  what  the  person  so  applying,  is  not  by  virtue 

the  illegality  consists.     Mo.  Rev.  Stat,  of  any  commitment  or  detainer  for  any 

(1889),   §   5346;    State   V.   Dobson,    135  criminal  or  supposed  criminal  matter. 

Mo.  I.  a  writ  of  habeas  corpus  may  be  issued. 

1.  Petition  must  be  signed  by  the  party  Bright.  Pur.  Dig.  Pa.  (1894),  p.  979,  §  14. 
or  by  some  one  in  his  behalf.  Mo.  5.  Witnesses.  —  See  infra,  note  2,  p. 
Rev.  Stat.  (1889),  §  5346.  180. 

2.  Petition  mnst  be  verified.    Mo.  Rev.  6.    Virginia.  — Code  (1887),  §  3029. 
Stat.  (1889),  §  5346.  West     Virginia.  —  Code     (1891),    c. 

3.  Pennsylvania. —  Bright.  Pur.  Dig.  Ili,  §  i, 

(1894),  p.  979,  §   14,   providing  that  all  See  also  Form  No.  10144,  supra,  and 

the  provisions  relating  to  the  granting  notes  thereto. 

of  a  writ  of  habeas  corpus  in  criminal  This  form  may  be  adapted  to  other 

cases  shall  extend  to  all  cases  where  jurisdictions   where   similar   statutory 

any  person   is   not   detained   or   com-  provisions  exist.     See  list  of  statutes 

mitted   for  any  criminal  or   supposed  cited  supra,  note  i,  p.  154. 
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To  the  Honorable  John  Marshall,  Judge  of  the  County  Court  of  Albe- 
marle county,  in  the  state  of  Virginia-?- 

The  petition^  of  John  Doe,  of  the  city  of  Charlottesville,  respectfully 
represents,  that  he  has  been  arrested  by  the  marshal  of  the  eastern 
district  of  Virginia,  namely,  Richard  Roe,  and  that  he  is  now  detained 
in  his  custody,  under  and  by  virtue  of  an  alleged  order  or  process  of 
attachment,  which  purports  to  have  been  issued  by  the  court  therein 
styled  the  United  States  circuit  court  of  the  district  of  Columbia  for 
the  county  of  Alexandria,  for  an  alleged  disobedience  of  your  peti- 
tioner to  a  prior  order  of  said  court,  to  appear  as  a  witness  before 
the  said  court  to  give  evidence  touching  alleged  matters  of  public 
complaint  therein  depending.  Your  petitioner  represents  that  he 
is  a  citizen  and  resident,  and  always  has  been,  of  the  commonwealth 
of  Virginia,  and,  as  such,  is  not  subject  to  be  ordered  and  controlled 
by  the  process  of  the  said  court,  in  respect  of  the  matters  alleged 
against  him;  and  further,  that  there  is  no  law  which  authorizes  the 
court  aforesaid  to  issue  the  said  process,  and  that  the  marshal  afore- 
said has  no  authority  to  arrest  your  petitioner  thereon.^ 

Therefore  your  petitioner  prays  your  honor  to  award  to  him  the 
writ  of  habeas  corpus,  to  the  said  marshal  directed,  requiring  him  to 
bring  before  you  the  body  of  your  petitioner,  with  the  causes  of  his 
detention,  so  that  the  same  may  be  inquired  into,  and  relief  afforded 
your  petitioner. 

John  Doe. 

In  open  court,  November  IJf.,  iSSS,  the  above  named  John  Doe  made 
oath  that  he  is  now  detained  in  the  custody  of  the  marshal  of  the 
eastern  district  of  Virginia,  as  within  stated. 

Calvin  Clark,  Clerk.* 
Form  No.  i  o  i  5  4  .* 
(Precedent  in  Ex  p.  Merryman,  Taney's  Dec.  (U.  S.)  247.)' 
To  the  Hon.  Roger  B.  Taney,  Chief  Justice  of  the  Supreme  Court  of 
the  United  States-? 

1.  To  Whom  Hade.  —  The  courts  and  6.  Federal  Courts.— \i.  S.   Rev.  Stat, 
persons  to  whom  application   may  be  (1878),  ^  754.    See  also  Form  No.  10144, 
made  for  the  writ  of  habeas  corpus  are  supra,  and  notes  thereto, 
enumerated  in  the  statute.  This  form  may  be   adapted  to  other 

l^irginia.  —  Code  (1887),  §  3029.  jurisdictions   where   similar  statutory 

West  Virginia.  —  Code  (1891),  c.  Ill,  provisions   exist.     See  list  of   statutes 

§  I.  cited  supra,  note  i,  p.  154. 

2.  Petition  is  the  proper  mode  of  mak-  6.  In  this  case  it  was  held  that  the 
ing  the  application.  petitioner  was  entitled  to  be  discharged, 

Virginia.  —  Code  (1887),  §  3029.  Chief  Justice   Taney  holding   that  the 

IVest  Virginia.  —  Code  (1891),  c.  Ill,  president   of  the   United  States  could 

§  t.  not  suspend   the  privilege  of  the  writ 

3.  Probable  cause  to  believe  that  the  of  habeas  corpus  nor  aujthorize  a  mili- 
person  is  detained  without  lawful  au-  tary  officer  to  do  so,  congress  being  the 
thority  must  be  shown  by  affidavit  or  only  power  which  can  authorize  such  a 
other  evidence.  suspension. 

Virginia.  —  Code  (1887),  §  3029.  7.  To  Whom  Made.  —  The  courts  and 

West  Virginia. — Code  (1891),  c.  Ill,  persons  to  whom  the  application  may 

§  1.  be  made  are  enumerated  in  the  stat- 

4.  Petition  must  be  verified.  utes.  U.  S.  Rev.  Stat.  (1878),  §§  751, 
Virginia.  —  Code  (1887).  §  3029.  752;  Ex  p.  Burford,  3  Cranch  (U.  S.) 
West  Virginia. — Code(i89i),c.  ill,  §  i.  448;  Ex  p.  BoUman,  4  Cranch  (U.S.) 
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The  petition^  of  John  Merryman,  of  Baltimore,  county  and  state  of 
Maryland,^  respectfully  shows,  that  being  at  home,  in  his  own  domi- 
cile, he  was,  about  the  hour  of  two  o'clock  A.  u.  on  the  25th  day  of 
May,  A.  D.  i85i,  aroused  from  his  bed  by  an  armed  force  pretending 
to  act  under  military  orders  from  some  person  to  your  petitioner 
unknown.  That  he  was  by  said  armed  force,  deprived  of  his  liberty, 
by  being  taken  into  custody,  and  removed  from  his  said  home  to 
Fort  McHenry,  near  to  the  city  of  Baltimore,  and  in  the  district 
aforesaid,  and  where  your  petitioner  now  is  in  close  custody.  That 
he  has  been  so  imprisoned  without  any  process  or  color  of  law 
whatsoever,  and  that  none  such  is  pretended  by  those  who  are  thus 
detaining  him;  and  that  no  warrant  from  any  court,  magistrate  or 
other  person  having  legal  authority  to  issue  the  same  exists  to  justify 
such  arrest;  but  to  the  contrary,  the  same,  as  above  stated,  hath  been 
done  without  color  of  law  and  in  violation  of  the  constitution  and 
laws  of  the  United  States,  of  which  he  is  a  citizen.  That  since  his 
arrest,  he  has  been  informed,  that  some  order,  purporting  to  come 
from  one  General  Keim  of  Pennsylvania,  to  this  petitioner  unknown, 
directing  the  arrest  of  the  captain  of  some  company  in  Baltimore 
.county,  of  which  company  the  petitioner  never  was  and  is  not  cap- 
tain, was  the  pretended  ground  of  his  arrest,  and  is  the  sole  ground, 
as  he  believes,  on  which  he  is  now  detained.  That  the  person  now 
so  detaining  him  at  said  fort  is  Brigadier  General  George  Cadwalader, 
the  military  commander  of  said  post,  professing  to  act  in  the 
premises  under  or  by  color  of  the  authority  of  the  United  States.  ^ 

Your  petitioner,  therefore,  prays  that  the  writ  of  habeas  corpus 
may  issue,  to  be  directed  to  the  said  George  Cadwalader,  commanding 
him  to  produce  your  petitioner  before  you,  judge  as  aforesaid,  with 
the  cause,  if  any,  for  his  arrest  and  detention,  to  the  end  that  your 
petitioner  be  discharged  and  restored  to  liberty,  and  as  in  duty,  etc. 

John  Merryman.^ 

Fort  Mc Henry,  25th  May,  iS61. 

75;  Ex  p.  Davis,  21  Fed.   Rep.  396;  In  relief  the  writ  is  sought.     U.  S.   Rev. 

re  Ah  Jow,  29    Fed.   Rep.   181;  Ex  p.  Stat.  (1878),  ^754. 

Perkins,  29  Fed.  Rep.  900;  In  re  Kaine,  A  third  party  having  no  other  interest 

14  How.  (U.  S.)  103;  Ex  p.  Clarke,  100  than   sympathy    with   the   imprisoned 

U.  S.  399;  Ex  p.  Siebold,  100  U.  S.  371;  person  may  apply  for  the  writ.     Ex  p. 

Ex  p.  Virginia,   100  U.  S.  339;  Ex  p.  Des  Rochers,  McAll.  (U.  S.)68. 

Crouch,  112  U.  S.   178;  Ex  p.   Royall,  A  zw/^ may  apply  for  husband.    Mat- 

117  U.  S.  241;  Ex  p.  Mirzan.  119  U.  S.  ter  of  Ferrens,  3  Ben.  (U.  S.)  442. 

584;    Wildenhus's  Case,  120  U.    S.  i;  '3.  Complaint  must  set  forth  the  facts 

Ex  p.   Harding,  120  U.   S.   782;  Ex  p.  concerning  the  detention;  must  state  in 

Terry,    128    U.    S.    289;  Savage    Peti-  whose  custody  the  person  is  detained, 

tioner,  134  U.  S.  176;  Medley  Petitioner,  as  well  as  the  cause  or  pretense  for  such 

134  U.  S.  160;  In  re  Neagle,  135  U.  S.  detention.     U.   S.   Rev.   Stat.  (1878).  § 

i;  In  re  Huntington,  137  U.  S.  63;  Ex  754,  Cuddy    Petitioner,   131  U.  S.    280; 

p.  Vallandigham,   i  Wall.  (U.   S.)  243;  Ex  p.  Terry,  128  U.  S.  289. 

Ex  p.  Milligan,  4  Wall.  (U.  S.)  2;  Ex  Complaint  must  show  probable  cause 

/.  McCardle,  7  Wall.  (U.  S.)  506;  Ex  p.  that  the  prisoner  is  in  custody  unlaw- 

Yerger,  8  Wall.  (U.  S.)  85.  fully.     Matter  of  Winder,  2  Cliff.  (U.  S.) 

1.  Complaint  in  writing  is  the  proper  89;  Matter  of  Keeler,  Hempst.  (U.  S.) 
method  of  making  the  application.  U.  306. 

S.  Rev.  Stat.  (1878),  §  754.  4.  Complaint  must  be  signed   by  the 

2.  By  Whom  Made.  —  The  complaint  person  for  whose  relief  the  writ  is  in- 
shall  be  made  by  the  person   for  whose     tended.      U.  S.  Rev.  Stat.  (1878),  §  754. 
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United  States  of  America, 

District  of  Maryland,  to  wit: 

Before  the  subscriber,  a  commissioner  appointed  by  the  circuit 
court  of  the  United  States,  in  and  for  the /(9«rM  circuit  and  district  of 
Maryland,  to  take  affidavits,  etc.,  personally  appeared  the  25th  day 
of  May,  A.  D.  xWl,  Geo.  H.  Williams  of  the  city  of  Baltimore  and 
district  aforesaid,  and  made  oath  on  the  Holy  Evangely  of  Almighty 
God,  that  the  matters  and  facts  stated  in  the  foregoing  petition  are 
true,  to  the  best  of  his  knowledge,  information  and  belief;  and  that 
the  said  petition  was  signed  in  his  presence  by  the  petitioner,  and 
would  have  been  sworn  to  by  him,  said  petitioner,  but  that  he  was  at 
the  time,  and  still  is,  in  close  custody,  and  all  access  to  him  denied, 
except  to  his  counsel  and  his  brother-in-law  —  this  deponent  being 
one  of  said  counsel. 

Sworn  to  before  me,  the  25th  day  of  May,  a.  d.  \2>61. 

John  Hanan,  U.  S.  Commissioner. 
United  States  of  America, 

District  of  Maryland,  to  wit: 

Before  the  subscriber,  a  commissioner  appointed  by  the  circuit 
court  of  the  United  States,  in  and  ior  the  fourth  circuit  and  district  of 
Maryland,  to  take  affidavits,  etc.,  personally  appeared  this  26th  day 
of  May,  i861,  George  H.  Williams,  of  the  city  of  Baltimore  and  dis- 
trict aforesaid,  and  made  oath  on  the  Holy  Evangely  of  Almighty 
God,  that  on  the  26th  day  of  May,  he  went  to  Fort  McHenry,  in  the 
preceding  affidavit  mentioned,  and  obtained  an  interview  with  Gen. 
Geo.  Cadwalader,  then  and  there  in  command,  and  deponent,  one  of 
the  counsel  of  said  John  Merryman,  in  the  foregoing  petition 
named,  and  at  his  request,  and  declaring  himself  to  be  such  counsel, 
requested  and  demanded  that  he  might  be  permitted  to  see  the  writ- 
ten papers,  and  to  be  permitted  to  make  copies  thereof,  under  and 
by  which  he,  the  said  general,  detained  the  said  Merryman  in  cus- 
tody, and  that  to  said  demand  the  said  Gen.  Cadwalader  replied,  that 
he  would  neither  permit  the  deponent,  though  officially  requesting 
and  demanding,  as  such  counsel,  to  read  the  said  papers,  nor  to 
have  or  make  copies  thereof. 

Sworn  to  this  26th  day  of  May,  a.  d.  \%61,  before  me 

John  Hanan, 
U.  S.  Commissioner  for  Maryland?- 

(2)  By  One  Committed  for  Alleged  Contempt. 

Form  No.  10155." 
(Precedent  in  Ex  p.  Lawler,  28  Ind.  241. 

1.  Complaint  most  be  Terifled  by  the  provisions  exist.  See  list  of  statutes 
oath  of  the  person  making  the  applica-     cited  supra,  note  i,  p.  154. 

tion.     U.  S.  Rev.  Stat.  (1878),  §  754.  3.  In  this  case  the  circuit  court  re- 

2.  Indiana.  —  Burns'  Anno.  Stat,  fused  to  grant  the  writ,  but  on  appeal 
(1894),  §  1122.  See  also  Form  No.  the  order  of  the  lower  court  dismissing 
10144,  supra,  and  notes  thereto.  the   complaint    was   reversed  and   the 

This  form  may  be  adapted  to  other  cause  remanded  with  instructions  to 
jurisdictions   where  similar  statutory     grant  the  writ  of  habeas  corpus.     The 
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[State  of  Indiana,        \ 
County  of  Jefferson,  f 

In  the  matter  of  the  application  of  John  Lawler  )  Cr\mr\\PL\  \  i 

for  a  Writ  of  Habeas  Corpus.  \  ^ 

To  Xht,  Jefferson  Circuit  Court  r^ 

Your  complainant,  John  Lawler,"^  respectfully  shows  to  this  honor- 
able court:]* 

That  on  the  IJtth  day  oi  June,  i867,  he  was,  without  his  consent  and 
against  his  will,  placed  in  the  jail  of  said  Jefferson  county,  and  from 
thence  to  the  present  time  has  been  confined  continually  therein,  and 
restrained  of  his  liberty,  and  that  he  still  is  so  confined  therein 
against  his  will,  and  restrained  of  his  liberty,  without  right,  by  one 
Abner  L.  Shanon;  that  the  cause  or  pretense  of  affiant's  detention  in 
said  jail  by  said  Shanon,  as  aforesaid,  as  he  is  informed  and  believes, 
was  and  is,  for  an  alleged  contempt  in  disobeying  an  order  of  the 
Court  of  Common  Pleas  of  said  county,  alleged  to  have  been  made  on 
the  IJfth  day  oi  June,  iS67,  aforesaid,  whereby  affiant  was  adjudged 
to  pay  to  one  Harriet  M.  Hamel,  the  sum  of  four  hundred  dollars,  at 
the  following  times,  after  the  rendition  of  said  order,  to  wit:  Fifty 
dollars  in  ninety  days  thereafter;^/)' dollars  in  six  months  thereafter, 
fifty  dollars  in  twelve  months  thereafter,  fifty  dollars  in  two  years 
thereafter,  one  hundred  dollars  in  three  years  thereafter,  and  the 
remaining  one  hundred  dollars  in  four  years  thereafter.  That  the 
said  ShaTion,  as  the  sheriff  and  jailor  of  said  county,  has  the  custody 
of  the  jail  and  the  persons  confined  therein,  and  as  such  sheriff  and 
custodian  of  said  jail  claims  to  hold  and  detam  affiant  therein,  as 
aforesaid,  by  virtue  of  said  order,  as  affiant  believes,  for  said  alleged 
contempt  in  failing  to  comply  with  said  order  of  said  court;  that  said 
restraint  by  said  Shanon  is  illegal,  in  this: 

1.  That  no  order  of  arrest  or  restraint  was  issued  against  the  per- 
son of  affiant  by  said  court,  for  said  alleged  contempt,  whereby  said 
Shanon  or  other  person  was  or  is  legally  authorized  so  to  restrain 
affiant  of  his  liberty,  as  aforesaid. 

2.  That  said  Shanon  has  no  legal  process  or  order  of  any  kind,  nor 
was  any  issued,  whereby  he  is  legally  authorized  to  so  restrain  affiant, 
as  aforesaid,  of  his  liberty. 

3.  That  at  the  time  affiant  was  so  restrained  of  his  liberty,  as 
aforesaid,  there  was  no  part  of  said  money,  so  adjudged  to  be  by  him 
paid  to  said  Harriet  M.  Hamel,  due,  or  to  be  paid. 

4.  That  affiant  was  not,  at  the  rendition  of  said  order,  nor  is  he 
now,  in  contempt  of  said  court,  in  failmg  to  comply  with  said  order 
entered  therein,  because  he  says,  that  at  the  time  said  order  was  so 
made,  he  was  and  still  is  but  a  young  man,  wholly  without  any  prop- 
court  expressly  approved  the  suflSciency  ute.  Burns' Anno.  Stat.  Ind.  (1894),  § 
of  the  complaint.  1123. 

1.  Complaint  is  the  proper  method  of  3.  By  Whom  Hade.  —  The  complaint 
making  the  application.  Burns'  Anno,  shall  be  made  by  the  plaintiff  or  by 
Stat.  Ind.  (1894),  §  1122.  some   person    in    his   behalf.      Burns 

2.  To  Whom  Made.  —  The  persons  and  Anno.  Stat.  Ind.  (1894),  §  1122. 
courts  to   whom   the  application  may  4.  The  matter  supplied  in  [  ]  is  not 
be  made  are  enumerated  in  the  stat-  found  in  the  reported  case. 
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erty,  either  real  or  personal,  and  wholly  dependent  upon  his  labor, 
from  day  to  day,  with  his  hands,  for  his  maintenance  and  support, 
nor  had  he  then,  nor  has  he  now,  any  moneys,  rights,  credits  or 
effects,  in  his  possession  or  under  his  control,  or  in  the  possession  or 
under  the  control  of  any  other  person  for  his  use,  nor  has  he,  at  any 
time,  either  directly  or  indirectly,  transferred  or  concealed  any  prop- 
erty or  thing  of  value,  or  rights,  credits,  moneys  or  effects,  with 
intent  to  delay  or  defraud  any  of  his  creditors,  or  to  prevent  or  hin- 
der the  payment  or  collection  of  said  sum  so  adjudged  to  be  paid 
to  said  Harriet  M.  Hamel;  that  he  has  no  friends  or  relatives  who 
are  able  or  willing  to  replevy  said  judgment;  that  he  has,  in  good 
faith,  made  every  effort  in  his  power  to  procure  replevin  bail,  and  to 
comply  fully  with  said  order  of  said  court,  but  has  wholly  failed,  as 
aforesaid,  and  by  reason  of  his  restraint  in  jail,  he  is  wholly  unable 
to  pay  the  same  by  any  accumulation  of  means  by  his  labor,  as  he 
might  and  would  do  if  given  his  liberty.^ 

[Wherefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus  be 
issued,  directed  to  the  said  Abner  L.  Shanon,  to  the  end  that  the 
question  whether  your  petitioner  is  unlawfully  and  illegally  deprived 
of  his  liberty  may  be  determined,  and  that  upon  the  final  hearing 
your  petitioner  may  be  discharged. 

John  Lawler.^ 

i^Verification.'^y]'^ 

(3)  By  One  Detained  as  a  Witness. 

Form  No.  i  0156.' 

(Clinton's  Celebrated  Trials,  p.  30.) 

1.  The  complaint  shall  specify  :  (i)  By  Another  precedent  of  a  like  petition  is 
whom  the  person  in  whose  behalf  the  set  out  in  Clinton's  Celebrated  Trials, 
writ  is  applied  for  is  restrained  of  his  p.  47,  which,  omitting  the  formal  parts, 
liberty     and  the  place  where,  naming  is  as  follows. 

all  the  parties  if  known   or  describing  "The   petition   of  Henry   L.  Clinton 

them   if  they  are   not   known;  (2)   the  and  B.  C.  Thayer  shows   that  Augusta 

cause  or  pretense  of  his  restraint,  ac-  Cunningham  ^r\di  Helen  Cunningham  are 

cording  to  the  best  knowledge  and  be-  and  each  of  them  is  restrained  of  her 

lief  of  the  applicant;  (3)  if  the  restraint  liberty   at  No.  ji  Bond  Street,    in   the 

be  alleged  to   be   illegal,   in    what   the  City  of  New  York,  by  Edward  D.  Con- 

illegality  consists.     Burns'  Anno.  Stat,  nery,  one  of  the  Coroners  of  the  City  of 

Ind  (1894),  §  1122.  New  York,  and  that  they  are  not,  nor 

2.  The  complaint  shall  be  signed  by  the  is  either  of  them,  committed  or  detained 
plaintiff  or  by  some  person  in  his  be-  by  virtue  of  any  process  issued  by  any 
half.  Burns'  Anno.  Stat.  Ind.  (1894),  §  Court  of  the  United  States,  or  by  any 
1 122.  Judge   thereof;    nor   are   they,    nor   is 

3.  The  complaint  shall  be  verified,  either  of  them,  committed  or  detained 
Burns' Anno.  Stat.  Ind.  (1894),  §  1122.  by   virtue    of    the    final   judgment   or 

4.  The  matter  supplied  in  [  j  is  not  decree  of  any  competent  tribunal  of 
found  in  the  reported  case.  civil   or   criminal    jurisdiction,    or   by 

6,  New  York. — Code  Civ.    Proc,  §  virtue  of  any   execution    issued   upon 

2019  (Birds.  Rev.  Stat.  (1896),  p.  1390,  such    judgment    or    decree;    that   the 

§  14).     See  also  Form  No.  10144,  supra,  cause  or  pretense  of  such  restraint  of 

and  notes  thereto.  their  and  each  of  their  liberty,  accord- 

This  form  may  be  adapted  to  other  ing  to  the  best  knowledge  and  belief  of 

jurisdictions   where    similar  statutory  your  petitioners,  is  a  verbal  order  given 

provisions  exist.     See  list  of  statutes  by  said  Coroner  to  Dilkes,  one  of  the 

cited  supra,  note  i,  p.  154.  captains  of   police  of  said  city,  to  con- 

172  Volume  9. 


10156. 


HABEAS  CORPUS. 


10156. 


To  the  Hon.  JohnR.  Brady,  [one  of  the  Judges  of  the  Court  of  Com- 
mon PleasY  of  the  County  oi  New  York?' 
The  petition  ^  of  Henry  L.  Clinton  and  B.  C.  Thayer,  counsel  for 
Mrs.  Emma  Augusta  Bur  dell, '^  viho  is  restrained  of  her  liberty  at  No. 
SI  Bond  Street,  in  the  City  oi  New  York,hy  Edward  D.  Cannery,  one 
of  the  Coroners  of  the  City  of  New  York,  respectfully  shows  that 
[she  is  not  committed  or  detained  by  virtue  of  any  process  issued  by 
any  Court  of  the  United  States,  or  by  any  Judge  thereof;  nor  is  she 
committed  or  detained  by  virtue  of  the  final  judgment  or  decree  of 
any  competent  tribunal,  of  civil  or  criminal  jurisdiction,  or  by  virtue 
of  any  execution  issued  upon  such  judgment  or  decree;]*  that  the 
cause  or  pretense  of  such  restraint  of  her  liberty,  according  to  the 
best  knowledge  and  belief  of  your  petitioners,  is  a  verbal  order  given 
by  said  Connery  \.o  Dilkes,  one  of  the  Captains  of  the  Police  of  said 
city,  to  confine  her  in  the  said  house.  No.  SI  Bond  Street,  as  a  witness 
upon  the  inquisition  now  being  held  by  said  Connery,  as  Coroner  as 
aforesaid,  to  inquire  into  the  cause  of  death  of  the  \dX^  Harvey  Bur- 
dell;  and  your  petitioners  further  represent  that  said  Connery  also 
restrains  said  Mrs.  E.  A.  Burdell  of  her  liberty  in  this,  to  wit:  That 
he  refuses  to  allow  her  a  private  consultation  with  your  petitioners, 
as  her  Counsel;  that  the  illegality  of  her  imprisonment,  as  your  peti- 
tioners believe,  consists  in  her  detention  as  aforesaid  without  any 
written  process  of  any  kind,  and  without  the  liberty  of  private  con- 
sultation  with   your   petitioners  as   her  Counsel;^   wherefore   your 


fine  them  in  said  house,  No.  ji  Bond 
Street,  in  said  city,  as  witnesses  upon 
the  inquisition  now  being  held  by  said 
Connery,  as  Coroner  as  aforesaid,  to  in- 
quire into  the  cause  of  death  of  the  late 
Harvey  Burdell,  and  your  petitioners 
further  represent  that  the  illegality  of 
their  and  each  of  their  imprisonment, 
as  your  petitioners  believe,  consists  in 
their  and  each  of  their  detention  as 
aforesaid,  without  any  written  process 
of  any  kind;  wherefore  your  peti- 
tioners pray  that  a  writ  of  habeas 
corpus  issue,  directed  to  the  said 
Edward D.  Ci9«M^ry, commanding  him  to 
bring  the  said  Augusta  and  Helen  Cun- 
ningham before  your  Honor  and  return 
the  cause  of  their  imprisonment." 

1.  The  court  of  common  pleas  for 
the  city  of  New  York  has  been  abol- 
ished and  its  jurisdiction  conferred 
upon  the  supreme  court.  N.  Y.  Const. 
(1895),  art.  6,  §  5. 

2.  Tq  Whom  Made.  —  The  courts  and 
persons  to  whom  the  application  may 
be  made  are  enumerated  in  the  statute. 
N.  Y.  Code  Civ.  Proc,  §  2017  (Birds. 
Rev.  Stat.  (1896),  p.  1390,  §  12);  People 
V.  Cowles,  59  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  287. 

3.  Petition  is  the  proper  method  of 
making  the  application.     N.   Y.  Code 


Civ.   Proc,   §  2019  (Birds.  Rev.    Stat. 
(1896),  p.  1390,  §  14). 

4.  By  Whom  Hade.  —  The  petition 
must  be  made  by  the  person  or  by 
some  one  in  his  behalf.  N.  Y.  Code 
Civ.  Proc,  §  2017  (Birds.  Rev.  Stat. 
(1896),  p.  1390,  §  12). 

5.  This  petition  was  drawn  prior  to 
the  adoption  of  the  present  code  of  civil 
procedure.  The  words  in  these  [  ]  do 
not  strictly  conform  to  the  requirements 
of  N.  Y.  Code  Civ.  Proc,  §  2019.  The 
proper  allegation  under  that  section 
will  be  found  supra,  in  Form  No.  10144, 
par.  VI. 

6.  The  petition  must  state  in  sabstance: 
(i)  That  the  person  in  whose  behalf  the 
writ  is  applied  for  is  imprisoned  or 
restrained  of  his  liberty:  the  place 
where,  unless  it  is  unknown,  and  the 
officer  or  person  by  whom,  he  is  so  im- 
prisoned or  restrained,  naming  both 
parties  if  their  names  are  known  and 
describing  either  party  whose  name  is 
unknown;  (2)  that  he  has  not  been 
committed  and  is  not  detained  by 
virtue  of  any  judgment,  decree,  final 
order  or  process  specified  in  section 
2016  of  this  act;  (3)  the  cause  or  pre- 
tense of  the  imprisonment  or  restraint, 
according  to  the  best  knowledge  and 
belief  of  the   petitioner;  (4)  if  the  im- 
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petitioners  pray  that  a  writ  of  habeas   corpus*   issue  to   the   said 
Edward  D.  Cannery^  commanding  him  to  bring  Mrs.  E.  A.  Burdell 
before  your  Honor,  and  return  the  cause  of  her  imprisonment. 
HzX^di  February  1^\%51. 

H.  L.  Clinton?- 
B.  C.  Thayer. 
City  and  County   of  New  York,  ss,  —  Henry  L.  Clinton  and  B.  C. 
Thayer,  each  severally  being  duly  sworn,  doth  depose  and  say,  each 
for  himself,  that  the  facts  set  forth  in  the  above  petition  subscribed 
by  them  are  true. 

H.  L.  Clinton. 
B.  C.  Thayer. 
Sworn  before  me  this  7th  day  of  February,  i857. 

Jno.  H.  Chambers,  Commissioner  of  Deeds.^ 

(4)  By  One  Detained  Under  Process.'* 
{a)   With  Copy  of  Process  Annexed, 

aa.  Generally. 


prisonment  or  restraint  is  by  virtue  of 
a  mandate,  a  copy  thereof  must  be 
annexed  to  the  petition,  unless  the 
petitioner  avers  either  that  by  reason 
of  the  removal  or  concealment  of  the 
prisoner  before  the  application  a  de- 
mand of  such  a  copy  could  not  be 
made  or  that  such  a  demand  was  made 
and  the  legal  fees  for  the  copy  were 
tendered  to  the  officer  or  other  person 
having  the  prisoner  in  his  custody,  and 
that  the  copy  was  refused;  (5)  if  the 
imprisonment  is  alleged  to  be  illegal, 
the  petition  must  state  in  what  the 
alleged  illegality  consists;  (6)  it  must 
specify  whether  the  petitioner  applies 
for  the  writ  of  habeas  corpus  or  for  the 
writ  of  certiorari.  N.  Y.  Code  Civ. 
Proc,  §  2019  (Birds.  Rev.  Stat.  (1896), 
p.  1390,  §  14), 

1.  Petition  must  specify  whether  the 
petition  applies  for  a  writ  of  habeas 
corpus  or  for  a  writ  of  certiorari.  N.  Y. 
Code  Civ.  Proc.,§  2oi9(Birds  Rev.  Stat. 
(1896),  p.  1390,  §  14).  See  also  How. 
Anno.  Stat.  Mich.  (1882),  §  8558. 

2.  Petition  most  be  sigpned  by  the  ap- 
plicant. N.  Y.  Code  Civ.  Proc,  §  2019 
(Birds.  Rev    Stat.  (1896),  p.  1390,  §  14). 

3.  Petition  must  be  veiified.  N.  Y. 
Code  Civ.  Proc,  §  2019  (Birds.  Rev. 
Stat.  (1896).  p.  1390.  §  14). 

4.  Seqnisites  of  Application,  Generally. — 
If  the  imprisonment  is  by  virtue  of  any 
warrant,  writ  or  other  process,  a  copy 
thereof  must  be  annexed  to  the  peti- 


tion, or  the  petition  must  allege  that  a 
copy  thereof  has  been  demanded  and 
refused,  or  must  show  some  sufficient 
excuse  for  the  failure  to  demand  a 
copy.  See  list  of  statutes  cited  supra, 
note  I,  p.  154;  Matter  of  Beard,  4 
Ark.  9;  Ex  p.  Royster,  6  Ark.  28;  Ex  p. 
Farnham,  "^  Colo.  545;  State  v.  Goss, 
(Minn.  1898)  75  N.  W.  Rep.  1132. 

Consult  also  Forms  Nos.  10157, 
10175,  infra,  and  notes  thereto. 

Copies  of  the  information,  verdict  and 
judgment  must  be  attached  to  the  peti- 
tion for  writ  of  habeas  corpus  to  release 
one  convicted  of  crime,  or  sufficient 
cause  must  be  assigned  for  not  doing 
so.  Craemer  v.  Washington,  168  U. 
S.  124.  A  copy  of  the  commitment  or 
an  affidavit  that  a  copy  has  been  re- 
fused must  accompany  or  form  a  part 
of  the  petition,  where  one  is  detained 
under  a  commitment.  Harrison's  Case, 
I  Cranch  (C.  C.)  159;  U.  S.  v.  BoUman, 
I  Cranch  (C.  C.)  373. 

The  essential  part  of  the  proceedings 
claimed  to  be  void  under  which  the 
defendant  was  committed  should  be 
set  out  in  the  petition  for  the  writ. 
Andersen  v.  Treat,  19  U.  S.  Supreme 
Ct.  Rep.  67. 

Precedents  of  Insufficient  Petitions. — 
See  Ex  p.  Reed,  roo  U.  S.  13;  In  re 
Neagle,  135  U.  S.  i;  Craemer  v.  Wash- 
ington, 168  U.  S.  124. 

Precedents  of  Sufficient  Petitions.  —  See 
infra,  Forms  Nos.  10159  to  10175. 
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Form  No.  10157.' 

{Commencing  as  in  Form  No.  101Jf4,  and  continuing  down  to  *.) 

VII.  That  the  said  John  Doe  is  so  imprisoned,  detained,  confined 
and  restrained  as  aforesaid  by  virtue  of  a  warrant  (<?r  other  process, 
designating  it,  as  the  case  may  be)  issued  by  Abraham  Kent,  a  justice  of 
the  peace  within  and  for  said  county  of  Talladega  in  said  state  oi  Ala- 
bama, a  copy  of  which  said  warrant  (or  other  process,  designating  it,  as 
the  case  may  be)  is  hereto  attached. 

[Vila.  That  the  evidence  upon  which  the  said  commitment  of  the 
s3i\dJohn  Doe  was  based  was  in  substance  as  follows,  that  is  to  say, 
{setting  out  the  evidence)^^ 

{Continuing  and  concluding  as  in  Form  No.  lOlJflf.,  after  f.) 

■  Form  No.  10158.^ 

{Commencing  as  in  Form  No.  10 IJ^,  and  continuing  down  to  *.) 
VII.  That  the  cause  or  pretense  of  said  imprisonment  and  restraint, 
according  to  the  best  knowledge  and  belief  of  your  petitioner,  is  a 
certain  warrant  or  order,  a  copy  whereof  is  hereto  annexed  and 
marked  Exhibit  A,  purporting  to  have  been  issued  by  the  governor 
of  the  state  of  Ne^v  York;  which  said  warrant  or  order  was  issued  by 
said  governor  without  authority  of  law,  and  in  violation  of  the  laws  of 
the  state  of  Ne^v  York  and  of  the  laws  of  the  United  States. 
{Concluding  as  in  Form  No.  lOlJfJf.,  after  f.) 

bb.  Warrant  of  Arrest. 

{ad)  For  Contempt. 

Form  No.  10159/ 

(Precedent  in  Matter  of  Gunn,  50  Kan.  158.)* 

To  the  Honorable  Judges    of   the  Supreme  Court  of   the   State  of 

Kansas.^ 

Your  petitioner,'^  L.  C.  Gunn,^  complains  and  respectfully  repre- 

1.  Alabama.  —  Crim.  Code  (1896),  §  §  72  <?/  seq.  See  also  Form  No.  10144, 
4812.  supra,  and  notes  thereto. 

This  form  may  be  adapted  to  other  This  form  may  be  adapted  to  other 

jurisdictions   where   similar    statutory  jurisdictions    where    similar   statutory 

provisions   exist.     See  list   of  statutes  provisions  exist.     See  list  of  statutes 

cited  supra,  note  i,  p.  154.  cited  supra,  note  i,  p.  154. 

2.  Evidence  before  committing  magis-  5.  The  issue  in  this  case  was  whether 
trate  must  be  stated  when  the  writ  Douglass  was  or  was  not  the  speaker 
alleges  want  of  probable  cause.  Ex  p.  of  the  house  of  representatives.  The 
Buckley,  105  Cal.  123;  Ex  p.  Walpole,  court  found  from  the  facts  that  the 
84  Cal.  584;  In  re  Garvin,  3  Colo.  67;  body  which  elected  Douglass  speaker 
Cooper  z/.  People,  13  Colo.  337;  Matter  was  the  regularly  elected  house  of 
of  Snyder,  17  Kan.  542;  State  w.  Ensign,  representatives,  and  therefore  denied 
13    Neb.   250.      See    also  Williamson's  the  application. 

Case,  26  Pa.  St.  9.  6    To  Whom  Made.  —  Kan.  Gen.  Stat. 

%.  Ne^vYork. — Code  Civ.  Proc,  §2019  (1897).  c.  96,  §  77;    Exp.  Nye,  8  Kan. 

(Birds.  Rev.  Stat.  (1896),  p.  1390,  §  14).  99;  Matter  of  Snyder,  17  Kan.  552;  Ex 

This  form   may  be  adapted  to  other  /.  Phillips,  7  Kan.  48. 

jurisdictions    where   similar   statutory  7.  Petition  is  the  proper   method   of 

provisions  exist.      See  list  of  statutes  making   the   application.      Kan.    Gen. 

cited  j«/ra,  note  i,  p.  154.  Stat.  (1897),  c.  96,  §  75. 

4.  Kansas.  —  Gen.   Stat.  (1897),  c.  96,  8.  By  Whom  Made. —  Petition  shall  be 
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sents  that  he  is  unlawfully  restrained  of  his  liberty  by  C.  C.  Clevenger\ 
that  the  pretended  cause  of  his  arrest  and  restraint  from  liberty  is  as 
follows,  to  wit:  On  or  about  the  13th  day  of  February,  i893,  certain 
members  of  the  Kansas  house  of  representatives  assembled  together, 
and  pretended  then  and  there  to  act  as  the  regularly  constituted  and 
organized  house  of  representatives  under  and  by  virtue  of  the  laws 
of  the  state  of  Kansas,  and  passed  a  resolution  declaring  your  peti- 
tioner to  be  in  contempt  of  said  body,  for  not  obeying  a  certain 
pretended  subpoena  to  appear  before  the  said  body.  Your  petitioner 
further  alleges,  that  under  and  by  virtue  of  said  resolution,  one 
George  L.  Douglass,  who  then  and  there  pretended  to  be  acting  as 
the  speaker  of  the  house  of  representatives  of  the  state  of  Kansas, 
did  issue  and  cause  to  be  issued,  over  his  signature,  a  warrant 
directed  to  the  said  C.  C.  Clevenger,  who  was  then  and  there  acting 
as  sergeant-at-arms  of  the  said  pretended  organized  or  pretended 
house  of  representatives;  that  the  said  warrant  was  then  and  there 
duly  certified  by  one  Frank  L.  Bro^un,  who  was  acting  as  clerk  of 
the  said  pretended  house  of  representatives.  Your  petitioner  further 
says,  that  on  or  about  the  15th  day  of  February,  iS93,  the  said  C.  C. 
C/ez>enger,  under  and  by  virtue  of  said  pretended  warrant  issued  by  the 
said  George  L.  Douglass  as  aforesaid,  forcibly,  and  against  the  protest 
of  your  petitioner,  apprehended  your  petitioner  and  took  him  into 
custody,  in  the  city  of  Parsons,  county  of  Labette^  state  of  Kansas. 
Your  petitioner  further  alleges,  that  the  said  C.  C.  Clevenger,  acting 
under  and  by  virtue  of  said  pretended  warrant,  still  holds  your  peti- 
tioner in  custody,  and  in  restraint  of  his  liberty,  a  copy  of  which  said 
warrant  is  hereto  attached  and  marked  "  Exhibit  A"  and  made  a 
part  of  this  petition.  Your  petitioner  states  that  the  said  arrest  is 
illegal  in  this,  that  the  said  George  L.  Douglass  had  no  authority  or 
power  in  law  to  issue  said  warrant;  that  the  said  George  L.  Douglass 
is  not  the  speaker  of  the  regularly  organized  house  of  representatives 
of  the  state  of  Kansas,  and  that  the  said  C  C.  Clevenger  has  no  right 
or  authority  to  restrain  your  petitioner  by  reason  of  such  pretended 
warrant  issued  as  aforesaid.^ 

Wherefore,  your  petitioner  asks  that  a  writ  of  habeas  corpus  may 
be  granted,  and  that  he  may  be  discharged  from  such  unlawful 
imprisonment. 

[Z.  C.  Gunn.^ 

Eugene  Hagan,  Attorney  for  Petitioner. 

(  Verification.  )3]  * 

made  by  the  plaintiff  or  some  person  in  restraint   be   alleged   to   be   illegal,  in 

his  behalf.      Kan.  Gen.  Stat.  (1897),  c.  what  the  illegality  consists.     Kan.  Gen. 

96,  §  75.  Stat.  (1897),  c.  96,  §  75. 

1.  Petition  shall  8i>ecify :  (i)  By  whom  2.  Petition  most  be  sigpied  either  by  the 

the  person   in  whose  behalf  the  writ  is  plaintiff  or  some  person  in  his  behalf, 

applied  for  is  restrained  of  his  liberty,  Kan.  Gen.  Stat.  (1897),  c.  96,  §  75. 

and   the   place    where,  naming  all  the  3.  Petition  shall  be  verified  either  by 

parties  if  they  are  known  or  describing  the  plaintiff  or  some  person  in  his  be- 

them  if  they    are   not   known;  (2)  the  half.    Kan.  Gen.  Stat.  (1897),  c.  96,  §  75. 

cause  or  pretense  of   the  restraint,  ac-  4.  The    matter    supplied  and    to  be 

cording   to  the    best    knowledge   and  supplied  within  [  ]  is  not  found   in  the 

belief     of    the     applicant;  (3)   if     the  reported  case. 
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(W)  For  Selling  Intoxicating  Liquors. 

Form  No.  10160.' 

(Precedent  in  In  re  Barker,  56  Vt.  14.)' 

[To  the  Hon.  County  Court  now  sitting  and  in  session  at  Rutland 
within  and  for  the  county  of  Rutland,  state  of  Vermont-^ 

Your  petitioner,*  Barney  Barker,^  respectfully  shows:]^ 

That  he  is  imprisoned  and  restrained  by  Roswell  R.  Mead,  consta- 
ble of  the  town  of  Rutland,  in  the  county  of  Rutland,  and  the  cause 
or  pretense  of  such  imprisonment  and  restraint  is  as  hereinafter 
stated : 

That  your  petitioner  was  arrested  on  the  28th  day  of  March,  i883, 
by  one  Z>.  B.  Peabody,  sheriff,  upon  a  warrant  dated  March  26,  i883, 
issued  by  one  yewett  P.  Cain,  a  justice  of  the  peace,  and  was  held  to 
bail  by  said  justice  in  the  sum  of  %1,500  to  answer  to  the  complaint 
attached  to  said  warrant: 

That  a  copy  of  said  complaint,  warrant  and  recognizance,  and  the 
proceedings  thereon,  is  annexed  hereto,  from  which  it  appears  that 
the  proceedings  are  an  attempted  prosecution  of  your  petitioner  for 
selling  intoxicating  liquors  contrary  to  law: 

That  a  day  was  fixed  by  said  Cain  for  your  petitioner's  so  called 
trial,  which  day  having  arrived  your  petitioner  was  surrendered  into 
court  by  his  said  bail,  and  was  thereupon  committed  by  the  said 
justice  to  the  custody  of  the  said  constable,  who  now  imprisons  and 
restrains  him  as  aforesaid: 

That  your  petitioner  is  advised  and  believes  that  said  proceedings 
by  which  your  petitioner  was  arrested  and  held  to  bail  and  is  now 
imprisoned  and  restrained,  and  is  being  put  to  trial  for  said  alleged 
offense  are  wholly  illegal,  nugatory  and  void:' 

Wherefore  your  petitioner  prays  that  a  writ  of  habeas  corpus  may 
issue  in  his  favor  forthwith  to  inquire  into  the  cause  of  said  imprison- 


1.  Vermont.  —  Stat.  (1894),  §  1584.  5.  By  Whom  Made.  —  The  complaint 
See  also  Form  No.  10144,  supra,  and  must  be  made  by  the  person  for  whose 
notes  thereto.  relief  the  writ  is  intended  or  by  some 

This  form  may  be  adapted  to  other  one  in  his  behalf.     Vt.  Stat.  (1894),  § 

jurisdictions  where    similar    statutory  1584. 

provisions   exist.     See  list  of  statutes  6.  The  matter  supplied  within  [  ]  is 

cited  supra,  note  i,  p.  154.  not  found  in  the  reported  case. 

2.  In  this  case  the  process  on  which  7.  The  complaint  must  state  the  person 
the  prisoner  was  arrested  was  held  to  by  whom  and  the  place  where  the  party 
be  void,  and  he  was  therefore  dis-  is  imprisoned  or  restrained,  naming 
charged.  the  prisoner  and  the  person  detaining 

3.  To  Whom  Hade.  —  The  persons  and  him  if  their  names  are  known  and 
courts  to  whom  the  application  may  be  describing  them  if  they  are  not; 
made  are  enumerated  in  the  statute,  also  the  cause  or  pretense  of  such 
Vt.  Stat.  (1894),  §  1584.  imprisonment   or    restraint   according 

4.  Complaint  in  writing  is  the  proper  to  the  knowledge  and  belief  of  the 
method  of  making  the  application.  Vt.  person  applying.  Vt.  Stat.  (1894),  § 
Stat.  (1894),  §  1584.  1584. 
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ment  and  restraint,  and  that  he  may  thereupon  be  reheved  and  dis- 
charged from  the  same. 

\Barney  Barker.  ^ 
Dated  March  23,  iS83. 

{Verification.^Y' 

{cc)  For  Violation  of  Void  City  Ordinance, 

Form  No.  i  o  i  6  i .  ^ 

(Precedent  in  Matter  of  Lowe,  54  Kan.  758.)* 

[In  the  Supreme  Court  of  the  State  of  Kansas. 
In  the  matter  of  the  application  of  M.  E.  Lowe  |  p     .  . 

for  a  Writ  of  Habeas  Corpus.  j" 

To    the   Honorable  Stephen  H.  Allen,   one   of   the    Justices    of   the 
Supreme  Court  of  the  State  of  Kansas -^^ 

The  petition  of  M.  E.  Lowe  respectfully  shows  that  he  is  unlaw- 
fully imprisoned,  detained,  confined  and  restrained  of  his  liberty  by 
H.  C.  Lindsey,  chief  of  police  of  the  city  of  Topeka,  and  Ed.  Woodruff, 
keeper  and  jailer  of  the  city  prison  of  said  city,  in  Shawnee  county, 
in  this  state,  at  the  city  jail  in  the  city  of  Topeka,  in  the  county  of 
Shawnee,  Kansas;  that  the  imprisonment,  detention,  confinement  and 
restraint  are  illegal,  and  that  the  illegality  thereof  consists  in  this, 
to  wit:  That  the  only  pretext  or  cause  of  such  arrest  and  detention 
is  by  virtue  of  a  warrant  of  arrest  issued  out  of  the  police  court  of 
the  said  city,  upon  a  complaint  charging  the  petitioner  with  the 
alleged  violation  of  a  pretended  ordinance  of  the  city  of  Topeka, 
No.  1718,  copies  of  which  warrant,  complaint  and  ordinance  are  hereto 
attached  marked  Exhibits  'M,"  "^"  and  "  C"  respectively;  and  that 
the  said  pretended  ordinance  is  null  and  void  in  this,  to  wit:  In 
attempting  to  create  the  office  of  city  scavenger,  for  which  there  is 
no  authority  of  law,  and  in  giving  the  mayor  authority  to  appoint  a 
city  scavenger,  which  is  not  provided  for  by  law;  in  attempting  to 
absolutely  prohibit  any  person  or  persons  from  engaging  in  the  busi- 
ness of  a  scavenger,  unless  appointed  by  the  mayor  and  approved  by 
the  council;  in  attempting  to  break  up  the  business  of  this  petitioner, 
in  which  he  has  invested  a  large  sum  of  money,  and  has  been  engaged 
in  for  several  years;  and  for  the  further  reason  the  ordinance  is  in 
derogation  of  the  vested  rights  of  this  petitioner,  under  a  contract 
entered  into  between  himself  and  the  city  of  Topeka  in  May  of  i2>93, 
and  which  is  now  existing,  in  full  force  and  effect,  a  copy  of  which 
contract  is  hereto  attached,  marked  exhibit  "Z>"  and  made  a  part 
of  this  petition.  Wherefore,  your  petitioner  prays  that  a  writ  of 
habeas  corpus  may  be  granted,  directed  to  the  said  H.  C.  Lindsey  and 

1.  Complaint  miiBt  be  signed  by  the  4.  In  this  case  the  ordinance  for  the 
party  for  whose  relief  the  writ  is  in-  violation  of  which  the  petitioner  was 
tended  or  by  some  one  in  his  behalf,  arrested  was  declared  to  be  unconsti- 
Vt.  Stat.  (1894),  §  1584.  tutional  and  void,  and   the  petitioner 

2.  Complaint  must  be  verified.   Vt.  Stat,  was  discharged. 

(1894),  i^  1586.  5.  The    matter    supplied  and   to   be 

3.  Kansas.  — Geq.  Stat.  (1897),  c.  96,  supplied  within  [  ]  is  not  found  in  the 
§  75.     See  also  Form  No.  10159,  supra,     reported  case. 

and  notes  thereto. 
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Ed.  Woodruffs  commanding  them  to  have  the  body  of  this  petitioner 
before  the  supreme  court,  at  a  time  and  place  therein  to  be  specified, 
to  do  and  receive  what  shall  then  and  there  be  considered  by  your 
honors  concerning  him,  together  with  the  time  and  cause  of  this 
detention  and  said  writ;  and  that  your  petitioner  may  be  restored  to 
his  liberty. 

M.  E.  Lowe. 

J.  S.  Ensmtnger,  Attorney  for  Petitioner. 

[(  Verification. )] 

cc,  '^KscBiKin'v  OF  Commitment. 
{aa)  Generally. 

Form  No.  i  0162.' 

{Commencing  as  in  Form  No.  lOlJf.8,  and  continuing  doum  to  *)  on  a 
charge  of  bigamy^  by  virtue  of  a  certain  warrant  for  the  commitment 
of  your  petitioner,  a  copy  whereof  is  hereto  annexed,  which  detention 
and  imprisonment  of  your  petitioner  is  unjust  and  contrary  to  law. 

And  your  petitioner  further  shows,  that  the  evidence  upon  which 
his  said  commitment  was  based  was  in  substance  as  follows,  that  is 
to  say,  {setting  out  the  evidence)!^ 

{Continuing  and  concluding  as  in  Form  No.  lOlJfB,  after  f.) 

Form  No.  10  163.' 

(Graydon's  F.  (Pa.  1845),  p.  455.) 

{Commencing  as  in  Form  No.  10152^  and  continuing  down  to  *)  the 
warden  of  the  common  jail  of  the  county  of  Allegheny,  in  the  Common- 
wealth of  Pennsylvania,  for  some  criminal  or  supposed  criminal 
matter,  as  appears  by  a  copy  of  the  warrant  of  the  commitment 

1.  Illinois. — Starr  &  C.  Anno.  Stat.  The  writ  may  issue  upon  the  petition 
(1896),  c.  65,  par.  3.  See  also  Form  and  affidavit  of  one  other  than  the 
No.  10148,  supra,  and  notes  thereto.  prisoner  himself,  but  it  should  appear 

2.  Evidence  given  to  support  the  com-  that  it  was  made  at  the  request  of  or 
mitment  must  be  set  out  in  the  petition,  in  accordance  with  the  wishes  of  the 
otherwise  the  court  will  presume  in  prisoner.  Com.  w.  Killacky,  3  Brews, 
favor  of  the  conduct  of  the  committing  (Pa.)  565.  In  that  case  there  was  no 
magistrate.  Application  of  Klepper,  signature  to  the  petition,  but  attached 
26  111.  532.     See  also  supra,  note  2,  p.  to  it  was  the  following  affidavit: 

175.  '^Philadelphia  County,  ss. 

3.  Pennsylvania. — Bright.  Pur.  Dig.  The  above  named  William  Madden, 
(1894),  p.  976,  §  I  ^/ jf^.  next    friend   {Neil  McLaughlin' s  name 

Beqnest    in    writing    is    the     proper  being  erased  by  the  draftsman  0/ the  pcii- 

method     of  making    the     application,  tion  and  Madden' s   substituted),    being 

Bright.  Pur.   Dig.  (1894),  p.  976,  %  \  et  sworn   according  to   law,  deposes  and 

seq.  says,  that  the    facts   contained    in    the 

To  Whom  Made.  —  The   persons   and  above  petition  are  just  and  true  to  the 

courts  to  whom  the  application  may  be  best  of  his  knowledge  and  belief, 

made  are  enumerated  in   the  statute.  William  Madden. 

Bright.   Pur.  Dig.  (1894),  p.  976,  §  i  ^/  Sworn  and  subscribed,  etc. 

seq.  f.  P.  Delaney,  Alderman." 

By  Whom  Made.  —  The   application  At   the   hearing,  McLaughlin   made 

may  be    made  by  the  person  detained  the  following  affidavit: 

or   some  one   in    his   behalf.      Bright.  "^ Neil  McLaughlin  \i&\n%A\3\y  %v!Oxn, 

Pur.  Dig.  (1894),  p.  976,  §  I  et  seq.  saith  that  the  writ  of  habeas  corpus  in 
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hereto  annexed.^  To  be  relieved  from  which  imprisonment,  your 
petitioner  now  applies,  praying  that  a  writ  of  habeas  corpus  may  be 
issued,  according  to  the  act  of  assembly  in  such  case  made  and  pro- 
vided, so  that  your  petitioner  may  be  brought  before  your  Honor  to 
do,  submit  to  and  receive  what  the  laws  may  require.  (^Concluding 
with  signature,  witnesses  and  verification  as  in  Form  No.  10152^ 


Form  No.  10164.* 

{Commencing  as  in  Form  No.  10150,  and  continuing  down  to  *.)  That 
hereto  annexed,  marked  Exhibit  A,  is  a  copy  of  the  warrant  of 
the  commitment  of  said  John  Doe.^  {Concluding  as  in  Form  No.  10150, 
after  *.) 

{bb)  Alleging  Failure  of  Grand  Jury  to  Indict. 

Form  No.  10165.* 

(Precedent  in  State  v.  Lott,  5  Ohio  N.  P.  469.)* 

[The  State  of  Ohio,  )  ^^     j^  ^^^  p^^^^^^  ^^^^^ 
Cuyahoga  County.    ) 


this  case  has  not  been    applied  for  by 
him  or  by  anyone  authorized   by  him 
to  make  such  application  in  his  behalf, 
and    that   he   has  not    instructed  any 
counsel  to  appear  in  the  matter  of  this 
application  or  hearing. 
his 
Neil  X  McLaughlin.'' 
mark 
The  writ  was  dismissed  and  the  pris- 
oner remanded,  for  the   reason  that  it 
appeared  that  he  had  not  authorized 
the  application  to  be  made  in  his  behalf. 

1.  A  copy  of  the  warrant  of  commit- 
ment or  detainer  must  be  set  out  or  ac- 
company the  complaint,  or  an  oath  or 
affirmation  must  legally  be  made  that 
such  copy  or  copies  were  denied  to  be 
given  by  the  person  or  persons  in 
whose  custody  the  prisoner  is  detained. 
Bright.  Pur.  Dig.  (1894),  p.  976,  §  i 
et  seq. 

2.  "Witnesses.  —  The  complaint  must 
be  attested  and  subscribed  by  two  wit- 
nesses. Bright.  Pur.  Dig.  (1894),  p. 
976,  §  I  et  seq. 

3.  South  Dakota.  —  Dak.  Com  p.  Laws 
(1887),  §  7839.  See  also  Form  No. 
10144,  supra,  and  notes  thereto. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 

Application  in  writing  is  the  proper 
method  of  seeking  issuance  of  the  writ. 
Dak.  Comp.  Laws  (1887),  §  7839. 

To  Whom  Made.  —  The    courts    and 


persons  to  whom  the  application  may 
be  made  are  enumerated  in  the  statute. 
Dak.  Comp.  Laws  (1887),  §  7839. 

By  Whom  Made.  —  The  person  de- 
tained or  some  person  on  his  behalf. 
Dak.  Comp.  Laws  (1887),  §  7839. 

4.  Application  most  set  fortix  the  facts 
concerning  the  person's  imprisonment 
and  state  in  whose  custody  he  is  de- 
tained, and  shall  be  accompanied  by  a 
copy  of  the  warrant  or  warrants  of 
commitment,  or  an  affidavit  that  such 
copy  has  been  demanded  of  the  person 
in  whose  custody  the  prisoner  is  de- 
tained, and  by  him  refused  or  neglected 
to  be  given.     Dak.  Comp.  Laws  (1887), 

§  7839. 

The  application  shall  be  signed  by  the 
prisoner  or  some  person  on  his  behalf. 
Dak.  Comp.  Laws  (1887),  §  7S39. 

5.  Ohio.  —  Bates'  Anno.  Stat.  (1897), 
§  5728.  See  also  Form  No.  10144,  supra, 
and  notes  thereto. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 

6.  In  this  case  the  prisoner  was  dis- 
charged, the  court  holding  that  a  per- 
son committed  to  jail  by  an  examining 
magistrate  and  not  indicted  by  the  next 
regular  grand  jury  thereafter  should 
be  discharged  on  a  writ  of  habeas 
corpus,  unless  the  grand  jury  failed  to 
indict  for  one  of  the  reasons  mentioned 
in  the  statute  {citing  Ohio  Rev.  Stat.,  § 
721 1). 
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State   of  Ohio  on  the  relation  of  Samuel^ 

^""'^^g^^^r^''  [  Petition  for  Writ  of  Habeas 

Thomas    E.     Lott,    sheriff  of   Cuyahoga  P     ' 

County,  Ohio,  defendant. 
To  the  Honorable  John  Marshall,^  Judge  of  the  Probate  Court  of 
Cuyahoga  County,  State  of  Ohio:^^ 

Your  petitioner^,  Samuel  Parks,^  respectfully  respresents  that  he 
is  imprisoned  and  restrained  of  his  liberty,  by  Thomas  E.  Lott,  sheriff 
of  said  county,  in  the  county  jail  of  said  county,  without  any  legal 
authority,  but  under  color  of  a  certain  commitment  of  which  the  fol- 
lowing is  a  true  copy,  viz.  : 

State  of  Ohio,  Clark  County,  ss. 
To  the  Keeper  of  Jail  of  the  county,  greeting: 

Whereas  Samuel  Parks  has  been  arrested  on  the  oath  of  y^.  M. 
Lynch  for  unlawfully  taking  stealing  one  bay  colt  with  two  white 
hind  feet,  the  property  of  y^.  M.  Lynch,  of  the  value  of  one  hundred 
dollars,  and  has  been  examined  by  me  on  such  charge  and  required 
to  give  bail  in  the  sum  of  one  hundred  dollars  for  his  appearance 
before  the  Court  of  Common  Pleas  of  said  county  on  the  first  day  of 
the  next  term  thereof,  with  which  request  he  has  failed  to  comply. 
Therefore  in  the  name  of  the  state  of  Ohio,  I  command  you  to  receive 
the  said  Samuel  Parks  into  your  custody  in  the  jail  of  the  county 
aforesaid,  there  to  remain  until  he  shall  be  discharged  by  due  course 
of  law. 

Given  under  my  hand  this  eighteenth  day  oi  July,  1894.. 

John  W.  Yeazell,  Justice  of  the  Peace, 

I  hereby  certify  that  the  within  is  a  true  copy  of  the  original  writ. 

George  Gladfelter,  Const. 

Your  petitioner  further  says  that  he  had  been  imprisoned  in  said 
county  jail  under  said  commitment  ever  since  the  nineteenth  day  of 
July,  1 8^4;  that  the  regular  grand  jury  for  the  term  of  said  Common 
Pleas  Court  next  after  said  commitment  of  petitioner  to  said  jail  as 
aforesaid,  to  wit,  the  regular  grand  jury  for  the  term  of  said  Common 
Pleas  Court,  beginning  October  eighth,  i894,  on  which  latter  date  said 
grand  jury  was  finally  discharged  by  said  Common  Pleas  Court;  that 
said  grand  jury  found  no  indictment  whatever  against  said  Samuel 
Parks,  that  no  transcript  of  the  proceedings  of  said  justice  of  the 
peace  upon  said  charge  against  said  Samuel  Parks  has  been  filed  in 
said  Court  of  Common  Pleas  or  with  the  clerk  thereof;  that  no  criminal 
prosecution  whatever  against  said  Samuel  Parks  \^  ^^txid^ng  in  said 
court  of  Common  Pleas.^ 

1.  To  Whom  Made.  —  The  persons  and  be  made  by  party  for  whose  relief  the 
courts  to  whom  the  application  may  be  writ  is  intended  or  by  some  one  for 
made  are  enumerated  in  the  statute,  him.  Bates'  Anno.  Stat.  Ohio  (1897,  § 
Bates'  Anno.  Stat.  Ohio  (1897),  §  5727.  5728. 

2.  The  matter  supplied  within  [  ]  is  5.  The  petition  shall  specify :  (i)  That 
not  found  in  the  reported  case.  the  person  in  whose  behalf  the  applica- 

3.  Petition  is  the  proper  method  of  tion  is  made  is  imprisoned  or  restrained 
making  the  application.  Bates' Anno,  of  his  liberty;  (2)  the  officer  or  name  of 
Stat.  Ohio  (i8q8),  §  5728.  the  person   by  whom   he  is  so  confined 

4.  By  Whom  Made. —  Application  must  or  restrained,  or  if  both  are  unknown 
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Therefore  the  said  Samuel  Parks  prays  that  a  writ  of  habeas  corpus 
may  be  issued  to  said  Thomas  E.  Lott  as  sheriff  as  aforesaid,  and  that 
the  said  Samuel  Parks  may  be  discharged  from  his  said  imprisonment 
and  restraint  of  liberty. 

his 

Samuel  x  Parks.  ^ 

mark 

[(  Verification?^ 

{cc)  Alleging  that  Prisoner  is  Not  Within  Terms  of  Extradition  Treaty, 

Form  No.  10166.^ 

(Precedent  in  Matter  of  Metzger,  i  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  109.)* 

[To  John  W.  Edmonds^  circuit  judge  of  the  first  circuit  of  the 
supreme  court  of  judicature  of  the  people  of  the  state  of  New  York.\^ 

The  petition  of  P.  Barthelemy  shows,  that  Nicholas  Lucien  Metzger 
is  detained,  and  imprisoned  and  restrained  in  his  liberty  by  the 
marshal  of  the  district  court  of  the  United  States  for  the  southern  dis- 
trict of  the  state  of  New  York,  at  the  Jail  of  the  city  and  county  of 
New  York,  and  that  he  is  not  committed  or  detained  by  virtue  of  any 
process  issued  by  any  court  of  the  United  States,  or  by  any  judge 
thereof,  in  any  case  where  any  such  court  or  judge  has  or  had  exclu- 
sive jurisdiction  under  the  laws  of  the  United  States,  or  in  any  case 
where  any  such  court  or  judge  has  or  had  acquired  exclusive  juris- 
diction by  the  commencement  of  any  suit  in  any  court  of  the  United 
States;  nor  is  he  committed  or  detained  by  virtue  of  the  final  judg- 
ment or  decree  of  any  competent  tribunal  of  civil  or  criminal  juris- 
diction, or  by  virtue  of  any  execution  issued  upon  such  judgment  or 
decree;  that  the  cause  or  pretense  of  such  detention  and  imprison- 
ment, according  to  the  best  of  the  knowledge  and  belief  of  your 
petitioner,  is  a  warrant  of  commitment,  a  copy  whereof  is  hereto 
annexed,  marked  A,  issued  by  his  honor  Samuel  Belts,  district  judge 
of  the  district  court  of  the  United  States,  for  the  southern  district  of 
the  state  of  New  York,  under  pretext  of  the  provisions  of  the  treaty 
between  the  United  States  and  France,  called  the  treaty  of  extradi- 
tion, and  dated  the  ninth  day  oi  November,  a.  d.  iSJ/S,  against  the  said 
Metzger  as  a  person  charged  with  some  one  or  more  of  the  offenses 

or  uncertain  he  may  be  described  by  an  2.  Petition  must  be  verified.      Bates' 

assumed  appellation,  and   the   person  Anno.  Stat.  Ohio  (1897),  §  5728. 

who   is   served  with  the  writ  shall  be  3.  New  York.  —Code   Civ.    Proc,   § 

deemed    the   person    intended;    (3)  the  2019  (Birds.  Rev.  Stat.  (1896),  p.  1390, 

place  where  he  is  so  imprisoned  or  re-  §    14).     See    also    Forms   Nos.     10144, 

strained,  if  known;  (4)  a  copy  of  the  10156,  supra,  and  notes  thereto, 

commitment  or  cause  of  detention  of  4.  In  this  case  the  prisoner  was  dis- 

such  person  shall  be  exhibited  if  it  can  charged  for  the  reason  that  the  treaty 

be    procured   without     impairing    the  could  not  be  executed  by  the  president 

efficiency  of  the  remedy,  or  if  the  im-  of  the  United  States  without  an  act  of 

prisonment  or  detention  is  without  any  congress  and  that  the  prisoner  was  not 

legal  authority  such  fact  shall  appear,  within  the  terms  of  the  treaty. 

Bates' Anno.  Stat.  Ohio  (1897),  ^  5728.  6.  This  petition  was  drawn  prior  to 

1.  Petition  must  be  signed  by  party  or  the  adoption  of  the  present  New  York 

some  one  for  him.     Bates' Anno.  Stat,  code  of  civil  procedure.     For  the  courts 

Ohio  (1897),  §  5728.  or   persons   to   whom   the  application 
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named  in  the  provisions  of  said  treaty,  having  escaped  from  the  juris- 
diction of  the  government  of  France,  which  imprisonment,  your 
petitioner  submits,  is  illegal  for  want  of  jurisdiction  in  said  district 
judge  over  the  person  of  said  Metzger,  or  the  subject  matter  afore- 
said, wherefore  your  petitioner  prays  that  a  writ  of  habeas  corpus 
issue,  directed  to  said  marshal,  commanding  him  to  bring  the  body 
of  the  said  Nicholas  Lucien  Metzger,  together  with  the  time  and  cause 
of  such  imprisonment  and  detention,  by  whatsoever  name  the  said 
Metzger  shall  be  called  or  charged  before,  to  do  and  receive  what 
then  and  there  be  considered  concerning  said  Metzger. 

Dated  the  second  dz.y  of  March,  i8^7. 

[(^Concluding  with  signature  and  verification  as  in  Form  No.  10156.)^ 

{dd)  For  Failure  to  Give  Recognizance. 
TO  APPEAR  AS  A  WITNESS. 

Form  No.  i  o  i  6  7  .* 
(Precedent  in  Matter  of  Petrie,  i  Kan.  App.  185.)* 

[(Commencement  as  in  Form  No.  10159.yY- 

Now  comes  your  petitioner,  L.  A.  Petrie,  and  avers  that  he  is  a 
resident  of  Miami  county,  Kansas,  and  has  been  such  resident  for 
S9  years  last  past;  that  your  petitioner  is  now  illegally  restrained  of 
his  liberty  and  imprisoned  by  T.  J.  Allen,  sheriff  of  Bourbon  county, 
Kansas,  \n  the  common  jail  oi  said  county;  that  your  petitioner  has 
been  so  restrained  of  his  liberty  since  the  31st  day  of  January,  xW5; 
that  the  illegality  of  said  imprisonment  is  in  this,  to  wit:  That  your 
petitioner  was  required  by  B.  C.  Garrison,  J.  P.,  to  enter  into  a 
recognizance,  with  approved  securities,  in  the  sum  of  %200,  to  appear 
as  a  witness  at  the  next  term  of  the  district  court  for  Bourbon  county, 
Kansas,  in  a  case  there  pending,  wherein  the  state  of  Kansas  is 
plaintiff  and  Mart.  Tooney  is  defendant;  that  your  petitioner  has 
not  refused  to  give  said  recognizance,  but  has  used  his  best 
endeavors  to  secure  sureties  that  are  satisfactory  to  said  justice  of  the 
peace ;  that  said  justice  has  no  cause  to  believe  that  your  petitioner 
would  not  appear  in  obedience  to  the  commands  of  said  court,  and 
in  satisfaction  of  his  own  personal  recognizance.  Your  petitioner 
further  represents  and  avers  that  he  will  attend  the  next  term  of  the 
district  court  of  Bourbon  county,  Kansas,  and  that  he  will  not  depart 
the  jurisdiction  of  said  court  without  leave  thereof.  Your  petitioner 
further  represents  that  he  has  never  had  an  opportunity  to  be  heard 
upon  the  matters  and  things  herein  set  out,  and  that  he  is  being 
deprived  of  his  liberty  without  due  process  of  law. 

should  now  be  made  see  N.  Y.  Code  3.  In    this   case    no    objection    was 

Civ.   Proc,  §  2017   (Birds.   Rev.  Stat,  raised  as  to  the  sufficiency  of  the  form 

(1896),  p.  1390,  §  12).  of  the  petition,  but  the  petitioner  was 

1.  The  matter  to  be  supplied  within  remanded  to  the  jail  until  such  time  as 
[  ]  is  not  found  in  the  reported  case.  he  should  comply  with  the  order  of  the 

2.  Kansas. — Gen.  Stat.  (1897),  c.  96,  court  and  enter  into  the  recognizance 
§  72  et  seq.  See  also  Form  No.  10159,  required,  the  court  holding  that  Kan. 
supra,  and  notes  thereto.  Gen.  Stat.  (1889),  c.  82,  §  61,  by  virtue 
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Wherefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus  issue 
from  the  court,  and  that  the  matters  and  things  herein  contained  be 
inquired  of  by  the  court,  and  that,  upon  said  inquiry  being  had  and 
determined,  your  petitioner  be  discharged  from  confinement  upon 
his  own  personal  recognizance  in  such  sum  as  the  court  may  adjudge, 
and  for  such  other  and  further  relief  as  your  petitioner  ought  to 
have. 

{{Concluding  with  date,  signature  and  verification  as  in  Form  No. 
10169.)y 

{ee  )  J^or  Nonpayment  of  Costs. 

Form  No.  i  o  i  6  8  .* 

(Precedent  in  Matter  of  Walker,  i  Kan.  App.  288.)* 

[(^Commencement  as  in  Form  No.  10159.y\^ 

Your  petitioner  represents  that  one  Arista  Walker  is  unlawfully 
restrained  of  his  liberty  by  T.  J.  Allen,  sheriff  of  Bourbon  county, 
Kansas,  in  the  jail  of  said  county;  that  the  pretended  cause  of  such 
restraint  is  a  commitment  issued  by  F.  C.  Coryell,  a  justice  of  the 
peace,  directing  said  Allen  to  hold  said  Walker  till  costs  amounting 
to  %18.60  are  paid  by  said  Walker.  The  illegality  of  such  restraint 
consists  in  this,  to  wit:  That  the  said  F.  C.  Coryell  had  no  authority 
under  the  law  to  assess  the  costs  against  Walker  and  commit  him  for 
nonpayment  of  same,  as  the  action  was  one  brought  for  a  violation 
of  the  stray  law,  and  in  which  Arista  Walker  was  a  complaining  wit- 
ness. Wherefore  your  petitioner  prays  that  a  writ  of  habeas  corpus 
may  issue  to  the  end  that  said  Arista  Walker  may  be  discharged  from 
such  illegal  restraint. 

{{Concluding  with  date,  signature  and  verification  as  in  Form  No. 
10159.)Y 

i/f)  F°^  Violation  of  City  Ordinance. 
BY  ONE  WRONGFULLY  REARRESTED. 

Form  No.  i  o  1 6  9  .* 

(Precedent  in  Flora  v.  Sachs,  64  Ind.  156.)* 

{{Commencement  as  in  Form  No.  10 155. ^Y" 

Robert  Flora  respectfully  represents  and  complains,  that  he  is  now, 
and  has  been  for  the  last  two  days,  restrained  of  his  liberty,  by  one 
William  Sachs,  who  is  the  marshal  of  the  city  of  Vincennes,  in  said 

of    which    the    magistrate   committed  could  not  be  adjudged  to  pay  the  costs 

petitioner,  was  not  unconstitutional  as  and  be  imprisoned  for  failure  to  do  so. 

being  in  violation  of  the  fifth  article  of  4.  Indiana.  —  Burns'  Anno.  Stat, 

the  amendment  of  the  constitution  of  (1894),  ^1122.  SeealsoForm  No.  10155, 

the  United  States.  supra,  and  notes  thereto. 

1.  The  matter  to  be  supplied  within  6.  The  petition  was  sufficient,  the 
[  ]  is  not  found  in  the  reported  case.  court  holding  that  where  one  has  been 

2.  Kansas. — Gen.  Slat.  (1897),  c.  96,  convicted  of  a  violation  of  an  ordinance, 
§  72  et  seq.  See  also  Form  No.  10159,  such  as  the  one  mentioned  in  the  peti- 
supra,  and  notes  thereto.  tion,  he  could  be  imprisoned  for  non- 

3.  In  this  case  the  petitioner  was  dis-  payment  of  the  judgment  for  a  period 
charged  for  the  reason  that  the  witness  of   thirty  days,  but   that   these   thirty 
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county;  that  said  Flora,  during  the  time  aforesaid,  has  been  by  said 
Sachs  confined  and  restrained  of  his  liberty,  in  the  city  prison  of 
said  city,  and  situated  on  Fourth  street  in  said  city;  that  the  pre- 
tended cause  and  reason  for  such  restraint  of  said  Flora,  by  said 
Sachs,  according  to  the  best  knowledge  and  belief  of  said  Flora,  is  as 
follows:  That,  on  the  20th  day  oi  June,  i877,  the  said  city  of  Vin- 
cennes  recovered  a  judgment  against  the  said  Flora  for  the  sum  of 
/^«  dollars  and  costs  of  suit  taxed  at  twenty-seven  dollars  and  ninety-five 
cents,  which  judgment  was  recovered  for  and  on  account  of  a 
violation  of  an  ordinance  of  said  city,  by  said  Flora;  that,  after  the 
recovery  of  said  judgment,  on  the  20th  day  oi  June,  i877,  the  said 
Flora  was  committed  to  the  city  prison  of  said  city,  for  failing  to  pay 
or  replevy  said  judgment  and  costs;  and  said  Flora,  while  so  in 
said  city  prison,  was  taken  therefrom  by  the  marshal  of  said  city,  and 
by  his  direction  was  put  to  work  upon  the  streets  of  said  city,  under 
the  direction  and  control  of  the  street  commissioner  of  said  city,  and 
that,  while  said  Flora  was  so  at  work  upon  the  streets  of  said  city,  he 
was  allowed  and  permitted  by  said  marshal  and  street  commissioner, 
to  escape  and  go  at  large,  and  the  said  Flora  then  left  the  city  of 
Vincennes,  and  did  not  return  thereto  until  about  the  month  oi  August, 
i877,  since  which  date  he  has  been  in  said  city,  a  resident  thereof, 
and  has  been  almost  daily  upon  the  streets  of  said  city,  and  in  other 
public  places  therein,  and  has  often  met  the  marshal  of  said  city,  and 
the  other  officers  thereof;  and  he  has  in  no  manner  kept  himself  con- 
cealed from  the  said  officers  or  any  of  them,  but  he  could  have  been 
apprehended  and  taken  into  custody  at  any  time,  if  his  apprehension 
had  been  desirable;  but  that  no  attempts  were  ever  made  to  arrest  or 
take  said  Flora  into  custody  on  account  of  his  escape  from  the  custody 
of  said  marshal  or  street  commissioner,  as  aforesaid,  or  on  account  of 
his  failure  to  pay  the  said  judgment  recovered  against  him  by  said 
city,  until  the  6th  day  of  March,  iS79,  when  the  said  William  Sachs, 
as  the  marshal  of  said  city,  without  any  writ,  warrant  or  process  of 
any  kind  or  character  having  been  issued  or  delivered  to  him,  arrested 
and  took  the  said  Flora  into  his  custody,  for  the  reason,  as  stated  and 
asserted  by  the  said  Sachs,  that  said  Flora  had  not  paid  or  replevied 
the  said  judgment  recovered  by  said  city  against  said  Flora,  and  that 
this  is  the  sole  and  the  only  cause  or  reason  for  the  arrest  or  restraint, 
by  said  Sachs,  of  said  Flora,  as  he  is  informed  and  verily  believes. 

[And  your  petitioner  further  represents  that  he  believes  that  his 
said  arrest  and  said  restraint  are  illegal. 

Wherefore  your  petitioner  prays  (^continuing  and  concluding  as  in 
Form  No.  10 155). y 

BY    SOLDIER   OF    UNITED    STATES   ARMY. 

Form  No.  i  o  i  7  c* 

days  should  be  computed  continuously  supplied  within  [  ]  is  not  found  in  the 

from  the  date   of   the  judgment,   and  reported  case, 

that  a  re-arrest  and  commitment  of  the  2.   Utah.  —  Rev.   Stat.  (1898),  §  1069. 

defendant  after  the  expiration  of  such  See  also  Form   No.    10144,  supra,  and 

thirty  days  is  illegal.  notes  thereto. 

1.  The    matter   supplied  and   to   be  This  form   may  be  adapted  to  other 
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(Precedent  in  Ex  p.  Bright,  i  Utah  146.)' 
To  the  Honorable ya;«<f J  B.  McKean,  Chief  Justice  of  the  Territory 
of  Uiah:^ 

Your  petitioner,^  Henry  A.  Morrow,'^  for  cause  of  complaint  to  your 
honor,  states:  That  Frederick  Bright  is  an  enlisted  private  soldier  in 
the  Thirteenth  Regiment  (Company  C)  in  the  army  of  the  United 
States,  and  belongs  to  the  command  of  your  petitioner,  who  is  the 
officer  in  command  of  the  forces  of  the  United  States  stationed  at 
Camp  Douglas,  in  the  Territory  of  Utah,  that  on  the  12th  day  of 
February,  i2>7Jf,  said  Bright  was  arrested  by  the  police  authorities 
of  the  corporation  of  Salt  Lake  City,  and  is  now  confined  under  a  war- 
rant of  commitment,  (a  copy  of  which  is  hereto  attached)  by  one 
John  D.  T.  McAllister,  City  Marshal,  and  that  the  alleged  cause  of 
his  confinement  is,  that  said  Bright  was  guilty  of  violating  an  ordi- 
nance of  said  corporation  forbidding  drunkenness  and  disorderly  con- 
duct; that  the  sentence  under  which  he  is  confined,  as  appears  from 
said  warrant,  is  that  he  pay  a  fine  of  yf?;<?  dollars,  and,  in  default 
of  payment,  that  he  be  imprisoned  at  labor  on  the  public  works  of 
said  city,  at  one  dollar  per  day  and  board,  until  said  fine  is  paid.  All 
of  which  is  illegal,  as  your  petitioner  is  informed  and  believes,  in  this: 

That  said  Bright  is  not  subject  to  the  jurisdiction  of  said  corporate 
authority  for  the  offense  charged.  That  said  sentence  and  judgment, 
having  been  rendered  by  one  Jeter  Clinton,  a  Justice  of  the  Peace, 
for  a  violation  of  the  said  ordinance  is  void  for  want  of  jurisdiction.* 

Henry  A.  Morrow, 
Lt.  Col.  U.  S.  Army,  Comd'g  Camp  Douglas,  U.  T.^ 

Subscribed  and  sworn  to  [{concluding  with  the  proper  verification).^ 

jurisdictions  where    similar    statutory  person  by  whom  and  the  place  where  he 

provisions  exist.      See  list  of  statutes  is  so  restrained,  mentioning  the  names 

cited  supra,  note  I,  p.  154.  of  the  parties  if  known,  or  if  unknown 

1.  The  application  in  this  case  was  describing  them  with  as  much  par- 
granted,  the  court  holding  that  a  soldier  ticularity  as  practicable;  (2)  the  cause 
of  the  United  States  army  could  be  de-  or  pretense  of  such  restraint  according 
manded  by  and  surrendered  to  civil  au-  to  the  best  information  of  the  appli- 
thority  to  be  tried  only  when  he  is  cant,  and  if  by  virtue  of  any  legal 
charged  with  an  offense  in  time  of  process,  a  copy  thereof  must  be  an- 
peace,  such  as  is  punishable  by  the  nexed,  or  a  satisfactory  reason  given 
known  laws  of  the  land,  that  is,  by  the  for  its  absence;  (3)  that  the  restraint  is 
laws  of  the  United  States  or  of  a  state  illegal,  and  wherein;  (4)  that  the  le- 
or  territory,  and  that  a  suit  by  law  or  gality  of  the  imprisonment  has  not 
ordinance  is  not  a  law  of  the  land  in  already  been  adjudged  upon  a  prior 
this  sense.  proceeding  of  the  same  character,  to 

2.  To  Whom  Hade.  —  The  persons  and  the  best  knowledge  and  belief  of  the 
courts  to  whom  the  application  may  be  applicant;  (5)  whether  the  application 
made  are  enumerated  in  the  statute,  for  the  writ  has  before  been  made  to 
Utah  Rev.  Stat.  (1898),  §  1072.  or  refused  by  any  court  or  judge,  and 

8.  Petition  is  the  proper  method   of  if  so  a  copy  of  the  petition  in  that  case 

making  the   application.      Utah  Rev.  may  be  attached,  with  the  reasons  for 

Stat.  (1898),  §  1069.  the    refusal,    or    satisfactory    reasons 

4.  By  Whom  Made.  —  The  application  given  for  the  failure  to  attach.     Utah 

must  be  made  by  the  person  confined  Rev.  Stat.  (1898),  §  1069. 

or  by  some  one  in  his  behalf.     Utah  6.  Petition  most  be  signed  by  the  per- 

Rev.  Stat.  (1898),  §  1070.  son    confined   or   by  some   one  in   his 

6.  The  petition  must  state :  (i)  That  behalf.     Utah  Rev.  Stat.  (1898),  §  1070. 

the  person  in  whose  behalf  it  is  sought  7.  Petition    must    be   verified.      Utah 

is  restrained   of  his   liberty,  and   the  Rev.  Stat.  (1898),  §  1070. 
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(Jf)    With  Copy  of  Process  Not  Annexed, 
aa.  Copy  Demanded.' 

Form  No.  i  o  i  7  i  .* 

{Commencing  as  in  Form  No.  lOlJ/Ji.,  and  continuing  down  to  *.) 
VII.  That  the  %a\A  John  Doe  is  so  imprisoned,  detained,  confined, 
and  restrained  as  aforesaid  by  virtue  of  a  warrant  {or  other  process, 
designating  it,  as  the  case  may  be~)  issued  by  Abraham  Kent,  a  justice  of 
the  peace  within  and  for  said  county  of  Talladega  in  said  sta,te  of 
Alabama,  a  copy  of  which  said  warrant  {or  other  process,  designating 
it,  as  the  case  may  be^  has  been  demanded  and  refused,  and  for  that 
reason  is  not  hereto  attached. 

{Continuing  and  concluding  as  in  Form  No.  lOlJfJ^,  after  f .) 

Form  No.  10172.* 

{Commencing  as  in  Form  No.  lOlJfJf.,  and  continuing  down  to  *.) 
VII.  That  the  cause  or  pretense  of  such  confinement  or  restraint, 
according  to  the  best  of  your  petitioner's  knowledge  and  belief,  is  a 
certain  warrant  {or  other  process,  designating  it,  as  the  case  maybe')  pur- 
porting to  have  been  issued  by  Abraham  Kent,  a  justice  of  the  peace 
within  and  for  the  county  of  Montcalm,  state  of  Michigan,  charging 
the  s-a\6.  John  Doe  with  the  crime  of  larceny;  and  that  your  petitioner 
before  making  this  application  made  a  demand  of  a  copy  of  said  war- 
rant {or  other  process,  designating  it,  as  the  case  may  be)  under  and  by 
virtue  of  which  the  said  John  Doe  is  so  confined  and  restrained  as 
aforesaid,  of  and  upon  the  said  Richard  Roe,  the  officer  {ox person) 
having  the  said  John  Doe  in  his  custody,  and  that  the  legal  fees 
therefor  were  at  the  same  time  tendered  to  the  said  Richard  Roe,  the 
said  officer  {ox  person)  having  the  sa.\A  John  Doe  in  his  custody,  by 
your  petitioner,  but  that  such  copy  was  refused.^ 

{Continuing  and  concluding  as  in  Form  No.  1011^,  after  \.) 

1.  See  supra,  note  4,  p.  174.  in  his  behalf.     How.  Anno.  Stat.  Mich. 

2.  Alabama.  — Q.r'\m.    Code  (i8q6),   §     (1882),  §  8558. 

4815.  See  also  Form  No.  10145,  supra,  4.  The  petition  mtist  state  in  substance: 
and  notes  thereto.  (i)  That  the  person  in  whose  behalf 
This  form  may  be  adapted  to  other  the  writ  is  applied  for  is  imprisoned 
jurisdictions  where  similar  statutory  or  restrained  of  his  liberty,  and  the 
provisions  exist.  See  list  of  statutes  oflScer  or  person  by  whom  he  is  so  con- 
cited  supra,  note  I,  p.  154.  fined  or  restrained,  and  the  place  where, 

3.  Michigan.  —  How.  Anno.  Stat,  naming  both  parties  if  their  names  be 
(1882),  §  8558.  See  also  Form  No.  known  or  describing  them  if  their 
10144,  supra,  and  notes  thereto.  names    be    not    known;    (^2)   that   such 

Petition  is  the  proper  method  of  mak-  person    is  not  committed   or  detained 

ing  the  application.     How.  Anno.  Stat,  by   virtue   of  any   process,   judgment, 

Mich.  (Supp.  1890),  §  8556.  decree  or  execution  specified  in  How. 

To  Whom  Hade.  —  The   persons  and  Anno.  Stat.  Mich.  (1882),  §  8555;  (3)  the 

courts  to  whom  the  application  may  be  cause  or  pretense  of  such  confinement 

made  are  enumerated   in  the  statute,  or    restraint,    according    to    the    best 

How.  Anno.  Stat.  Mich.  (Supp.  1890),  knowledge  or  belief  of  the  party;  (4)  if 

§  8556.  the  confinement  be   by  virtue  of  any 

By  Whom  Made.  —  Application    must  warrant,  order  or  process,  a  copy  thereof 

be  made  by  the  party  in  whose  behalf  must  be  annexed,  or  it  must  be  averred 

the  writ  is  applied  for,  or  by  some  one  that  for  some  sufficient   reason  a  de- 
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Form  No.  i  o  i  73.' 

{Commencing  as  in  Form  No.  10 IJ^,  and  continuing  down  to  *.) 
VII.  That  the  cause  or  pretense  of  the  confinement  or  restraint  of 
the  said  y^^«Z>^<?,  according  to  the  best  knowledge  and  belief  of  your 
petitioner,  is  by  virtue  of  a  certain  process  (designating  process  and 
naming  the  alleged  offense").,  and  that  prior  to  this  application  a  demand 
upon  the  sa\d  Richard  Roe,  in  whose  custody  the  sddd  John  Doe  then 
was,  for  a  copy  of  the  said  process  (^designating  if)  under  and  by  virtue 
of  which  the  said  John  Doe  was  confined,  was  made  in  behalf  of  the 
said  John  Doe,  and  the  legal  fees  therefor  tendered  to  the  said 
Richard  Roe,  and  that  such  copy  was  refused. 

(^Continuing  and  concluding  as  in  Form  No.  101  J^J^^  after  f.) 

bb.  Copy  Not  Demanded.' 

Form  No.  i  o  i  7  4  .* 

(Commencing  as  in  Form  No.  lOlJfJf.,  and  continuing  down  to  *.) 
VII.  That  the  cause  or  pretense  of  the  confinement  and  restraint 
of  the  said  John  Doe,  according  to  the  best  knowledge  and  belief  of 
your  petitioner,  is  by  virtue  of  a  certain  process  (designating process 
and  naming  the  alleged  offense),  and  that  by  reason  of  the  removal  (or 
concealment)  oi  the  sda6.  John  Doe  before  this  application,  a  demand 
of  the  copy  of  the  said  process  (designating  it),  under  and  by  virtue 
of  which  the  ssdd  John  Doe  was  confined,  could  not  be  made. 
(Continuing  and  concluding  as  in  Form  No.  lOlJfJ^.^  after  \.) 

Form  No.  i  o  i  7  5  .* 

(Commencing  as  in  Form  No.  101^,  and  continuing  down  to  *.) 
VII.  That  the  cause  or  pretense  of  such  confinement  and  restraint, 
according  to  the  best  of  your  petitioner's  knowledge  and  belief,  is  a 
certain  warrant  (or  other  process,  designatitig  it,  as  the  case  may  be)  pur- 
porting to  have  been  issued  by  Abraham  Kent,  a  justice  of  the  peace 
within  and  for  the  county  of  Dane,  state  of  Wisconsin,  charging  the 

mand  of  such  copy  could  not  be  made,  §  14).     See  also  Form  No.  10156,  supra, 

or  that  such   demand   was  made  and  and  notes  thereto, 

that  such  copy  was  refused;  (5)  if  the  2.  See  supra,  note  4,  p.  174. 

imprisonment  be  alleged  to  be  illegal,  3.  New  York.  —  Code    Civ.    Proc,  § 

the  petition  must  also  state  in  what  the  2019   (Birds.   Rev.  Stat.  (1896).  p.  1390, 

alleged   illegality  consists;  (6)  it  must     §  14).     See  also  Form  No.  ,  supra, 

specify  whether  the  party  applies  for  and  notes  thereto. 

the  writ  of  habeas  corpus  or  for  the  4.    Wisconsin.  —  Stat.   (1898),  §  3410. 

writ  of  certiorari.     How.   Anno.  Stat.  See   also   Form    No.  10144,  supra,    and 

Mich.  (1882),  §  8558.  notes  thereto. 

Petition  rnuat  be  signed  either  by  the  Petition    is    the    proper    method    of 

party  for  whose  relief  the  writ  is  in-  making    the    application.     Wis.    Stat, 

tended  or  by  some  one  in   his  behalf.  (1898),  §  3409. 

How.  Anno.  Stat.   Mich.  (Supp.  1890),  To  Whom  Made. — The  courts  and  per- 

g  8556.  sons  to  whom  the  application  may  be 

Petition  must  be  verified  by  oath  of  the  made  are  enumerated  in  the   statute, 

party  making  the  application.     How.  Wis.    Stat.   (1898),    §  3409.     Matter  of 

Anno.  Stat.  Mich.  (1882),  §  8558.  Booth.  3  Wis.  \. 

1.  New  York.  —  Code   Civ.    Proc,  §  By  Whom  Hade.—  Petition  must  be 

2019  (Birds.  Rev.  Stat.  (1896),  p.  1390,  made  by  the  party  for  whose  relief  the 
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saidyM«  Doe  with  the  crime  of  larceny;  and  that  by  reason  of  the 
Sdixd  John  Doe  being  removed  (or  concealed)  before  the  making  of  this 
application,  a  demand  of  a  copy  of  said  warrant  {or  other  process^ 
designating  it,  as  the  case  may  be)  under  and  by  virtue  of  which  the 
said  John  Doe  is  confined  and  restrained,  could  not  be  made  {or  state 
other  sufficient  reasons  for  not  making  the  demand)?- 

{Continuing  and  concluding  as  in  Form  No.  101Ji4y  from  f .) 

b.  Order  Granting  Writ.' 
(1)  In  General. 
Form  No.  i  o  i  7  6  .* 

In  the  Superior  Court  of  the  city  and  county  of  San  Francisco,  State 
of  California. 

In  the  matter  of  the  application  of  John  Doe  \  c\  a      n       <-•       \fj  •*■ 
or  a  Writ  of  Habeas  Corpus.  \  ^ 

Upon  reading  and  filing  the  petition  of  John  Doe  (or  Jeremiah 
Mason),  duly  signed  and  verified  by  him,  whereby  it  appears  that 
John  Doe  is  illegally  imprisoned   and  restrained  of  his    liberty  by 


writ  is  intended,  or  by  some  person  in 
his  behalf.     Wis.  Stat.  (1898),  §  3409. 

1.  Petition  most  state  in  substance:  (i) 
That  the  person  in  whose  behalf  the 
writ  is  applied  for  is  imprisoned  or  re- 
strained of  his  liberty,  the  officer  or 
person  by  whom  he  is  so  confined  or 
restrained,  and  the  place  where,  naming 
both  parties  if  their  names  are  known 
or  describing  them  if  they  are  not;  (2) 
that  said  person  is  not  committed  or 
detained  by  virtue  of  any  process, 
judgment,  order  or  execution  specified 
in  Wis.  Stat.  (iSgS),  §  3408;  (3)  the 
cause  or  pretense  of  such  confinement 
or  restraint, according  to  the  best  knowl- 
edge and  belief  of  the  party;  (4)  if  the 
confinement  or  restraint  is  by  virtue  of 
any  warrant,  order  or  process,  a  copy 
thereof  must  be  annexed,  or  it  must  be 
averred  that  by  reason  of  such  pris- 
oner being  removed  or  concealed  be- 
fore the  application  a  demand  of  such 
copy  could  not  be  made,  or  that  such 
demand  was  made  and  the  legal  fees 
therefor  tendered  to  the  oflScer  or  per- 
son having  such  prisoner  in  his  cus- 
tody, and  that  such  copy  was  refused; 
(5)  if  the  imprisonment  be  alleged  to 
be  illegal,  the  petition  must  also  state 
in  what  the  alleged  illegality  consists. 
Wis.  Stat.  (1898),  §  3410. 

Petition  most  be  signed  by  the  party 
or  by  some  one  in  his  behalf.  Wis. 
Stat.  (1898),  §  3409. 

Petition  most  be  verified  by  oath  of  the 
party  making  the  application.  Wis. 
Stat.  (1898),  §  3410. 


2.  Seqaisites  of  Order  —  Generally.  — 
For  the  formal  parts  and  requisites  of 
orders  in  the  various  jurisdictions  see 
title  Orders.  See  also  Forms  Nos. 
10135,  10136,  supra. 

Statutory  Provisions.  —  See  list  of 
statutes  cited  supra,  note  i,  p.  154. 

Form  of  an  order  awarding  the  writ 
is  set  out  in  Robinson's  F.  (Va.)  357,  as 
follows: 

"  On  the  petition  oi  fohn  Doe,  stating 
that  he  is  illegally  detained  in  the  cus- 
tody of  the  marshal  of  the  eastern 
district  of  Virginia,  by  virtue  of  an 
attachment  issued  out  of  the  United 
States  circuit  court  for  the  district  of 
Columbia,  a  writ  of  habeas  corpus  is 
awarded  him,  to  the  said  marshal  to  be 
directed,  commanding  him  to  have  the 
body  of  the  petitioner  before  this  court 
to-morrow  morning  at  ten  o'clock,  to- 
gether with  the  day  and  cause  of  his 
caption  and  detention." 

For  other  forms  of  the  order  granting 
the  writ  see  infra.  Forms  Nos.  10 176 
to  10184. 

Indorsement  of  Reasons  for  Befosal.  — In 
Iowa  and  Tennessee,  if  from  the  show- 
ing of  petitioner  plaintiff  would  not  be 
entitled  to  any  relief,  the  writ  may  be 
refused,  and  the  reasons  for  such  re- 
fusal should  be  briefly  indorsed  upon 
the  petition  or  appended  thereto.  Iowa 
Code  (1897),  §  4422;  Tenn.  Code  (1896), 
§5506. 

3.  California.— "Pen.  Code  (1897),  g 
1475  et  seq. 

This   form  may  be  adapted  to  other 
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Richard  Roe,  sheriff  of  the  city  and  county  of  San  Francisco,  at  the 
county  jail  in  the  city  and  county  of  San  Francisco  in  the  state  of 
California,  and  stating  wherein  the  alleged  illegality  consists,  from 
which  it  appears  to  me  that  a  writ  of  habeas  corpus  ought  to  issue: 
It  is  ordered  that  a  writ  of  habeas  corpus  issue  out  of  and  under  the 
seal  of  the  Superior  Court  of  the  city  and  county  of  San  Francisco, 
state  oi  Calif ornia,  directed  to  the  said  ^/Mar</^6'<?,  sheriff  of  the 
city  and  county  of  San  Francisco,  commanding  him  to  have  the  body 
of  the  said  John  Doe  before  me,  in  the  court-room  of  the  said  court, 
on  the  seventeenth  day  oi  January,  i899,  at  ten  o'clock  a.  m.  of  that 
day,  to  do  and  receive  what  shall  then  and  there  be  considered  con- 
cerning the  said  John  Doe,  together  with  the  time  and  cause  of  his 
detention,  and  that  he  have  then  and  there  the  said  writ. 
Dated  the  sixteenth  day  ol  January,  iS99. 

John  Marshall, 
Judge  of  the  Superior  Court, 

Form  No.  10177.' 

Ordered  this  sixteenth  day  of  January,  in  the  year  eighteen  hundred 
and  ninety-nine,  on  the  foregoing  petition,  by  the  undersigned  judge 
of  the  Circuit  Court  of  Baltimore  City  that  the  writ  of  habeas  corpus 
issue  in  this  case  as  prayed,  and  that  the  same  be  made  returnable  at 
ten  o'clock  on  the  eighteenth  day  of  January,  in  the  present  year, 
before  me.  John  Marshall. 

Form  No.  10178.' 

I  hereby  certify  that  the  within  writ  of  habeas  corpus  was  duly 
allowed  by  me  on  the  sixteenth  day  of  January,  a.  d.  \Z99'^  [on  the 
application  oi  Daniel  Webster,  attorney-general  {ox prosecuting  attorney'), 
having  charge  of  such  action  or  matter].* 

John  Marshall,  Chief  Justice.* 

Form  No.  10179.* 

Jn  the  matter  of  the  application  of  John  )  In  the  Circuit  Court,   Barton 
Doe  for  a  Writ  of  Habeas  Corpus.      \     County,  State  of  Missouri. 
It  appearing  upon  the  reading  and  filing  of  the  petition  of  John 

jurisdictions  where  similar    statutory  only  when  the  writ  is  allowed  upon  the 

provisions  exist.     See  list  of  statutes  application  of  the  attorney-general  or 

cited  JM/ra,  note  i,  p.  154.  prosecuting    attorney.      How.  -Anno. 

1.    Maryland.  —  Pub.    Gen.     Laws  Stat.  Mich.  (1882),  §  8607. 

(1888),  art.  42,  §  I  etseq.  6.  Signattire. —  Indorsements  shall  be 

This  form   may  be  adapted  to  other  signed   by   the   chief  justice   or  other 

jurisdictions  where    similar   statutory  presiding  officer  of  such  court.     If  it  be 

provisions  exist.     See   list  of   statutes  awarded  by  any  officer  out  of  court,  the 

cited  supra,  note  I,  p.  154.  indictment    shall    be   signed    by   such 

2.   Michigan.  —  How.     Anno.     Stat,  officer.     How.  Anno.  Stat.  Mich.  (1882), 

(1882),  §§  8606,  8607.  §  8606. 

This  form  may  be  adapted  to  other  6.  Missouri.  —  Rev.    Stat.    (1889),   § 

jurisdictions   where   similar    statutory  5345  etseq. 

provisions  exist.     See  list  of  statutes  This  form  may  be  adapted  to  other 

cited  supra,  note  I,  p.  154.  jurisdictions   where    similar   statutory 

8.  Date  of  the  allowance  must  be  stated,  provisions  exist.     See  list  of  statutes 

How.  Anno.  Stat.  Mich.  (1882),  §  8606.  cited  supra,  note  i,  p.  154. 

4.  The  words  within  [  ]  are  necessary  Another  form  of  order  granting  the  writ 
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Doe,  by  him  duly  signed  and  verified,  that  the  said  John  Doe  is 
illegally  imprisoned,  confined,  detained  and  restrained  of  his  liberty 
by  Richard  Roe,  sheriff  of  the  county  of  Barto?i,  in  the  state  of  Mis- 
souri, at  the  county  Jail  in  the  said  county  of  Barton,  and  it  also  appear- 
ing wherein  said  illegality  consists,  it  is  considered  that  a  writ  of 
habeas  corpus  should  issue  as  prayed  in  said  petition.  It  is  therefore 
ordered  that  a  writ  of  habeas  corpus  be  and  the  same  is  hereby 
ordered  to  be  issued  out  of  the  Circuit  Court  of  Barton  county,  under 
the  seal  of  said  court,  directed  to  the  said  Richard  Roe,  sheriff  of  the 
said  county,  commanding  him  to  have  and  produce  the  body  of  the 
said  John  Doe  before  me  in  the  court  room  of  said  Circuit  Court  on 
the  seventeenth  day  of  January,  one  thousand  eight  hundred  and 
ninety-nine,  at  ten  o'clock  in  the  forenoon  of  that  day,  to  do  and 
receive  what  shall  then  and  there  be  considered  concerning  the  said 
John  Doe,  and  that  he  have  then  and  there  said  writ  of  habeas  corpus. 
Dated  the  sixteenth  day  of  January,  iS99. 

John  Marshall,  Judge  of  the  Twenty-sixth  Judicial 
Circuit  of  the  State  of  Missouri. 

Form  No.  i  o  i  8  o  .> 

The  State  of  New  Jersey  ) 

against  >•  Allowance  of  Habeas  Corpus. 

Richard  Roe,  Sheriff  of  Mercer  county.  ) 

I  have  this  day  allowed  the  writ  of  habeas  corpus  herein.  Let  it 
be  sealed  and  issued. 

Dated  the  sixteenth  day  oi  January,  i899. 

John  Marshall,  Justice  of  the  Supreme  Court. 

Form  No.  i  o  i  8  i .' 

Allowed  this  sixteenth  day  of  January,  one  thousand  eight  hun- 
dred and  ninety-nin^^  on  the  application  of  John  Doe  (or  of  Daniel 
Webster,  the  attorney-general,  or  district  attorney^.* 

John  Marshall,  J.  S.  C* 

is  set  out  in  Mo.   Rev.  Stat.  (1889),  p.  officer  of  said  court.     If  it  be  awarded 

2274,  as  follows:  by  a  justice  of  said  court,  the  indorse- 

"  The    petition    of  John    Doe,    duly  ment  shall  be  signed  by  him. 

verified,  praying  for  a  writ  of  habeas  This  form   may  be  adapted  to  other 

corpus,  and  it  not  appearing  from  the  jurisdictions    where   similar   statutory 

petitionitself  or  the  documents  annexed  provisions   exist.     See   list  of  statutes 

that  the  party  can  neither  be  discharged  cited  supra,  note  i,  p.  154. 

nor  admitted  to  bail:    It  is   therefore  2.  New  York.  —  Code   Civ.    Proc,  § 

ordered  that  a  writ  of  habeas  corpus  1996  (Birds.  Rev.   Stat.  (1896),  p.  2962, 

issue  in  favor  oi  John  Doe,  returnable  §  6). 

on  the  seventeenth  day  oi  January,  one  This  form   may  be  adapted  to  other 

thousand   eight    hundred    and    ninety-  jurisdictions   where   similar  statutory 

nine,  and  be  directed  to  Richard  Roe.  provisions  exist.     See    list  of   statutes 

John  Marshall,  Judge."  cited  supra,  note  i,  p.  154. 

1.  Ne7v  Jersey. — Gen.  Stat.  (1895),  p.  Indorsed  on  "Writ. — Allowance  must 

1623,  S  8,  providing  that  the  writ  shall  be  indorsed  upon  the  writ.     N.  Y.  Code 

be  indorsed  with  a  certificate  that  the  Civ.    Proc,  §   1996  (Birds.    Rev.    Stat, 

same  has  been  allowed,  and  with  the  (1896),  p.  2962,  §  6). 

date  of  such  allowance,  which  indorse-  3.  Date    of    the    allowance    must    be 

ment,  if   the  writ   be  awarded   by  the  stated.     N.  Y.  Code  Civ.  Proc,  §  1996 

court,  shall  be  signed  by  the  chief  jus-  (Birds.    Rev.  Stat.  (1896),  p.    2962,  §  6). 

tice,  or  in  his  absence  by  the  presiding  4.  Order  of  allowance  most  be  signed  by 
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Form  No.  i  o  i  82.' 

(Precedent  In  re  Neagle,  135  U.  S.  6.) 

Let  a  writ  of  habeas  corpus  issue  in  pursuance  of  the  prayer  of 
the  within  petition,  returnable  before  Xht.  United  States  Circuit  Court 
for  the  Northern  District  of  California. 

Sawyer.,  Circuit  Judge. 

Form  No.  10183.* 

(Precedent  in  Ex  p.  Merryman,  Taney's  Dec.  (U.  S.)  249.) 

In  the  matter  of  the  petition  of  John  Merryman  \ 
for  a  writ  of  habeas  corpus.  \ 

Ordered  this  26th  day  of  May.,  a.  d.  i85i,  that  the  writ  of  habeas 
corpus  issue  in  this  case,  as  prayed,  and  that  the  same  be  directed  to 
General  George  Cadwalader,  and  be  issued  in  the  usual  form  by  Thomas 
Spicer,  clerk  of  the  circuit  court  of  the  United  States  in  and  for  the 
district  of  Maryland,  and  that  the  said  writ  of  habeas  corpus  be 
returnable  at  eleven  o'clock  on  Monday,  the  21th  of  May,  186I,  at 
the  circuit  court  room,  in  the  Masonic  Hall,  in  the  city  of  Baltimore., 
before  me,  Chief  Justice  of  the  supreme  court  of  the  United  States. 

R.  B.  Taney. 

(2)  Directed  to  One  Other  than  a  Sheriff,  etc. 

Form  No.  i  o  i  8  4  .* 

(^Commencing  as  in  Form  No.  10181,  and  continuing  to  *)  and  the 
charges  for  bringing  up  such  prisoner,  amounting  to  the  sum  of 
fifty  dollars,  are  hereby  required  to  be  paid  by  the  petitioner  upon 
whose  application  this  writ  is  issued. 

John  Marshall,  J.  S.  C. 

e.  Notice  of  Issuance  of  Writ.* 
(1)  To  Adverse  Party  in  Interest.* 

the  presiding  judge  of  the  court  or  the  thereof  complete,  to  pay  the  charges 

judge  who  allows  the  writ  (Birds.  Rev.  of  bringing  up  the  prisoner.     In  that 

Stat.  N.  Y.  (1896),  p.  2962,  §  6).  case  the  amount  of  the  charges,  not  to 

1.  Fedfral  Courts.  —  U.  S.  Rev.  Stat,  exceed  the  fees  allowed  by  law  to  a 
(1878),  §  755.  sheriff  for  a  similar  service,  must  be 

This  form  may  be  adapted  to  other  specified  in  the  certificate  allowing  the 

jurisdictions    where   similar   statutory  writ.     N.  Y.   Code  Civ.   Proc,  §  2001 

provisions  exist.     See  list  of  statutes  (Birds.  Rev.  Stat.  (i8g6),  p.  2963,  §  ir). 

cited  supra,  note  i,  p.  154.  This  form  may  be  adapted  to  other 

2.  Federal  Courts.  —  U.S.  Rev.  Stat,  jurisdictions  where  similar  statutory 
(1878),  §  755.  provisions  exist.     See  list  of  statutes 

This  form  may  be  adapted  to  other  cited  supra,  note  i,  p.  154. 

jurisdictions    where    similar   statutory  4.  Bequisites  of  the  Notice — Generally. 

provisions  exist.     See  list  of   statutes  —  For   the   formal   parts   and  general 

cited  supra,  note  i,  p.  154.  requisites   of    notices   in    the    various 

3.  Fees  to    Persons  Not    Officers.  —  A  jurisdictions  see  the  title  Notices. 
court  or  judge  allowing  a  writ  of  habeas  Statutory  provisions  relating  to  this 
corpus,   directed   to  any  person   other  notice  exist  in  many  states.     See  list  of 
than   a  sheriff,  constable  or  marshal,  statutes  cited  supra,  note  i,  p.  154. 
may  in  its  or  his  discretion  require  the  6.  Notice  to  Party  Interested.  —  Where 
applicant,  in  order  to  render  the  service  it   appears    from    the   return    that   the 

193  Volume  9. 


10185.  HABEAS  CORPUS.  10187. 

(a)  Before  Return. 

Form  No.  10185.* 

(Humph.  Prec.  501.) 
To  Mr.  Samuel  Short: 

Please  take  notice  that  a  writ  of  habeas  corpus  hath  been  allowed 
by  me,  returnable  at  the  court-house  at  Riverhead,  in  the  county  of 
Suffolk,  state  of  New  York,  on  the  seventeenth  day  of  January,  one 
thousand  eight  hundred  and  ninety-nine,  to  bring  before  me  the  body 
oi  John  Doe,  confined  in  the  county  jail  2X  Riverhead,  in  the  county  of 
Suffolk,  state  of  New  York,  by  Richard  Roe,  sheriff  of  the  county  of 
Suffolk,  state  of  New  York. 

Dated  January  8,  i899.  John  Marshall,  J.  6".  C. 

Jeremiah  Mason,  attorney. 

Form  No.  10186.' 

New  York  Supreme  Court. 
The  People  of  the  State  of  NewYork^ 
on  the  relation  of  John  Doe 
against 
Richard  Roe. 

Take  notice  that  a  writ  of  habeas  corpus  has  been  issued  by 
the  Supreme  Court  to  inquire  into  the  cause  of  the  imprisonment  or 
restraint  oi  John  Doe,  now  confined  in  the  jail  of  Suffolk  county  * 
under  process  in  which  you  have  or  claim  some  interest;  f  and  that 
the  said  writ  is  made  returnable  before  the  said  court  at  the  court- 
house in  Riverhead  on  the  seventeenth  day  of  January  instant,  at  ten 
o'clock  in  the  forev\oovi.  \  ^ 

John  Marshall,  J.  S.  C. 
Dated  the  eighteenth  day  oi  January,  iS99.* 
To  Samuel  Short  (or  Oliver  Ellsworth,  attorney  for  Samuel  Shorf). 

(fi)  After  Return. 

Form  No.  10187.* 

(Commencing  as  in  Form  No.  10186,  and  continuing  down  to  |)  and 
that  the  application  will  be  heard  upon  the  writ  and  return  thereto 

prisoner  is  in  custody  by  virtue  of  a  This  form  may  be  adapted  to  other 

mandate  issued  or  made  in  a  civil  ac-  jurisdictions    where   similar  statutory 

tion  or  special  proceeding,  notice  must  provisions  exist.      See  list  of  statutes 

be  given  to  the  person  who  has  an  in-  cited  supra,  note  i,  p.   154. 

terest  in  continuing  the  imprisonment  3.  Time  when  and  the  place  where  the 

or   restraint  or   his   attorney.     N.    Y.  writ  is  returnable  or  to  which  the  hear- 

Code  Civ.   Proc,  §  2038  (Birds.   Rev.  ing  has   been   adjourned,  as   the   case 

Stat.  (1896),   p.   1395,   §  33).     See  also  may  be,  must  be  stated.     N.  Y.  Code 

list  of   statutes  cited   supra,  note  i,  p.  Civ.    Proc,  §   2038  (Birds.    Rev.  Stat. 

154;  Hecker  v.  Jarret,   3    Binn.   (Pa.)  (1896),  p.  1395,  §  33). 

404;  Ex  p.  Hatch,  2  Aik.  (Vt.)  28.  4.  Notice    must    be    personally  served 

1.  This  form  may  be  adapted  to  use  eight  days  previous  to  the  hearing,  or 
in  the  various  jurisdictions  where  such  given  in  such  other  manner  and  for 
a  notice  is  required.  See  list  of  stat-  such  previous  length  of  time  as  the 
utes  cited  supra,  note  i,  p.  154.  court  or  judge  may  prescribe.     N.  Y. 

2.  iV^wF^ryfe.— Code  Civ.  Proc,  §2038  Code  Civ.  Proc,  §  2038  (Birds.  Rev. 
<Birds.  Rev.  Stat.  (1896),  p.  1395,  §  33).     Stat.  (1896),  p.  1395,  §  33). 
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before  said  court  at  the  court-house  in  Riverhead  on  the  seventeenth  day 
ol  January,  one  thousand  eight  hundred  and  nine-nine,  zX.  ten  o'clock 
in  the/(?r^noon. 

{Concluding  with  date,  signature  and  address  as  in  Form  No.  10186. ) 

(2)  To  Solicitor,  Prosecutor  or  Principal  Agent. ^ 
Form  No.  i  o  i  8  8 .» 

Notice  is  hereby  given  to  you  that  on  X.he  sixteenth  ddiy  oi  January, 
jS99,  upon  application  to  the  Honorahle  John  Marsha//,  judge  of 
the  Circuit  Court  of  the  county  of  Ta//adega,  in  the  state  of  A/abama, 
a  writ  of  habeas  corpus  was  issued  to  Richard  Roe,  the  sheriff  of  the 
said  county  of  Ta//adega,  in  said  state  oi  A/abama,  commanding  him 
to  bring  and  produce  the  body  of  one  John  Doe,  imprisoned,  detained, 
confined  and  restrained  of  his  liberty  at  the  county  jai/  in  Ta//adega, 
in  said  county  of  Ta//adega,  in  said  state  of  A/abama,  the  said  Joh?i 
Doe  being  so  imprisoned,  detained,  confined  and  restrained  at  the 
place  and  in  the  manner  aforesaid  under  and  by  virtue  of  a  certain 
warrant  {or  other  process,  designating  it,  as  the  case  may  be)  issued  by 
Abraham  Kent,  Esquire,  a  justice  of  the  peace  within  and  for  said 
county  of  Ta//adega  in  said  state  of  A/abama,  charging  the  said  John 
Doe  with  the  crime  of  /arceny.  And  that  said  writ  of  habeas  corpus 
so  issued  is  returnable  before  the  said  John  Marsha//,  judge  of  the 
said  Circuit  Court,  at  the  court-house  at  Ta//adega,  in  said  county,  at 
ten  o'clock  A.  m.  on  the  seventeenth  day  oi  January,  i899,  at  which 
time  and  place  you  may  appear  and  object  to  the  discharge  of  the 
said  John  Doe  under  and  by  virtue  of  said  writ  of  habeas  corpus.  ^ 

John  Doe, 
(or  Jeremiah  Mason,  Attorney  Jor  John  Doe).^ 

Dated  the  sixteenth  day  of  January,  1 2>99. 

To  Danie/  Webster,  Solicitor  of  the  Seventh  Judicial*  Circuit  of  the 
State  oi  A/abama. 

Form  No.  loi  89.* 

{Commencing  as  in  Form  No.  10186,  and  continuing  down  to*)  under 
a  criminal  accusation,  to  wit,  of  /arceny  {continuing  and  conc/uding 
as  in  Form  No.  10186,  ajter  f .) 

1.  Notice  to  District  Attorney.  —  In  jurisdictions  where  similar  statutory 
every  other  case  not  specified  in  N.  Y.  provisions  exist.  See  list  of  statutes 
Code  Civ.  Proc,  §  2038,  subs,  i,  notice     cited  supra,  note  i,  p.  154. 

must  be  given  to  the  district  attorney  3.  Notice  must  state  the  issuance  of 

of  the  county  within  which  the  prisoner  the  writ,   and    the    time  and   place   at 

was  detained  at  the  time  when  the  writ  which  it  is  returnable.    Ala.  Crim.Code 

was  served.     N.  Y.  Code  Civ.  Proc,  §  (1896),  §  4823. 

2038  (Birds.   Rev.  Stat.  (1896),  p.  1395,  4.  By  Whom  Given.  —  Notice  must  be 

§  33).     See  also   list   of   statutes  cited  given  by  the  applicant  or  by  some  one 

supra,  note    I,  p.  154;  Lumm   v.  State,  for    him.     Ala.    Crim.    Code  (1896),   ^ 

3    Ind.    293;    Miller    v.     Buena    Vista  4823. 

County,  68  Iowa  711;  People  v.  Kehl,  6.  To  Whom  Given.  —  Notice  may   be 

15  Mich.  33'^;  People  v.  Carter,  48  Hun  given    either   to    the   solicitor,    to   the 

(N.  Y.)  165.  prosecutor,  or  to  the  principal  agent  in 

2.  Alabama.  —  Crim.  Code  (1896),  ^  procuring  the  arrest.  Ala.  Crim.  Code 
4823.  (1896).  §  4823. 

This  form  maybe  adapted  to  other        6.  New    York.  —  Code  Civ.   Proc,  § 

194  Volume  9. 


10190.  HABEAS  CORPUS.  10191. 

d.  Bond  or  Undertaking  of  Prisoner.' 

Form  No.  10190.^ 

Know  all  men  by  these  presents,  that  we,  John  Fen,  farmer^  of  the 
town  of  Huntington,  in  the  county  of  Suffolk,  state  of  New  York,  and 
Richard  Den,  merchant,  of  the  town  of  Brookhaven,  in  the  county  of 
Suffolk,  state  of  New  York,  are  held  and  firmly  bound  unto  Richard 
Roe,  sheriff  of  said  county,  in  the  penal  sum  of  one  thousand  dollars, 
to  be  paid  to  the  said  Richard  Roe,  or  to  his  attorney,  executors, 
administrators  or  assigns,  for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  seventeenth  day  of  January,  one 
thousand  eight  hundred  and  ninety-nine. 

Whereas  John  Doe  is  now  confined  as  a  prisoner  in  the  custody  of 
the  said  Richard  Roe,  sheriff  as  aforesaid,  and  a  writ  of  habeas  corpus 
has  been  issued  by  the  Supreme  Court,  to  inquire  into  the  cause  of 
his  detention,  directed  to  said  sheriff; 

The  condition  of  this  obligation  is  such  that  if  the  szx6.John  Fen 
and  Richard  Den  shall  pay  the  said  Richard  Roe  the  charges  of  carry- 
ing back  John  Doe  if  he  shall  be  remanded  on  said  writ,  and  if  the 
said  John  Doe  shall  not  escape  by  the  way,  either  in  going  to  or 
returning  from  the  court-house  in  Riverhead,  in  the  county  of  Suffolk, 
state  of  New  York,  then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

John  Fen.  (seal) 

Richard  Den.     (seal) 
(^Acknowledgment  and  justification  of  sureties  as  in  Form  No.  2717.^ 

Form  No.  10191.^ 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  163.) 

A  writ  of  habeas  corpus  having  been  applied  for  in  behalf  of  John 
Doe,  said  to  be  unlawfully  detained  by  Richard  Roe,  we.  Banks  Belk 
and  Keever  Hughes,  hereby  covenant  with  the  Commonwealth  of 
Kentucky^  in  the  penal  sum  of  one  thousand do\la.rs  *  that  said  John  Doe 
shall  not  escape  while  he  is  being  brought  to  the  place  at  which  he  is 
commanded  to  be  produced  by  said  writ,  and  if  he  so  escape  we  will 

2038  (Birds.  Rev.    Stat.  (1896),  p.   1395,  set  out  in  Humph.  Prec,  501,  and  may 

§33).  be  adapted   to  any  jurisdiction   where 

This  form  may  be  adapted  to  other  such  a  bond  is  provided  for  by  statute, 

jurisdictions   where   similar    statutory  See   list   of  statutes  cited  supra,    note 

provisions  exist.     See  list  of    statutes  i,  p.  154. 
cited  supra,  note  i,  p.  154.  3.  Kentucky. —  Bullitt's  Crim.   Code 

1.  Bond    or    TTndertaking.  —  Statutory  (1895),  §  404. 

provisions  exist  in  many   states  requir-  This  form  may  be  adapted  to  other 

ing    the    prisoner    to  give   a   bond    or  jurisdictions    where    similar  statutory 

undertaking  upon  the  issuance  of  the  provisions  exist.     See   list   of  statutes 

writ.     See  list  of  statutes  cited  supra,  cited  supra,  note  i,  p.  154. 

note  I,  p.  154.  4.  Bond  most  be  payable  to  thecommon- 

Forms  of  such   bond  or   undertaking  wealth  or  to  the  person  to  whom    the 

are  given  in  Form  No.  10137,  supra,  and  writ  is  directed.      Bullitt's  Crim.  Code 

Forms  Nos.  10190,  I0I91,  infra.  Yiy.  (1895),  §  404. 

2.  This  form  is  based  upon  the  bond  5.  Surety  and  Penalty.  —  The  bond  re- 
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pay  to  the  Commonwealth  of  Kentucky  the  said  sum  of  one  thousand 
dollars.  And  we  further  agree  to  pay  such  costs  and  charges  as  may 
be  lawfully  awarded  against  the  szi^  John  Doe  upon  the  trial  under 
said  writ.i 

Witness  our  hands  this  second  day  of  October,  i877. 

Banks  Belk. 
Keever  Hughes. 
Taken  and  subscribed  before  me  as  police  judge  of  the  town  of 
£ast  MaysvillCy  this  second  d.zy  of  October,  i877. 

Israel  Stickney,  P.  J.  E.  M. 

e.  Writ.» 


quired  must  be  with  surety  in  a  suf- 
ficient penalty.  Bullitt's  Crim,  Code 
Ky.  (1895),  §  404. 

1.  Bond  must  be  conditioned  that  the 
person  detained  shall  not  escape  by  the 
way,  and  for  the  payment  of  such  costs 
and  charges  as  may  be  awarded  against 
him.     Bullitt's  Crim.  Code   Ky.  (1895), 

§404. 

2.  Requisites  of  Writ  —  Generally.  — 
For  the  formal  parts  of  writs  in  the 
various  jurisdictions  see  vol.  8,  p.  42, 
note  i;  also  the  title  Writs. 

Statutory  Provisions.  —  For  the  vari- 
ous statutory  provisions  relating  to 
writs  of  habeas  corpus  see  list  of  stat- 
utes cited  supra,  note  i,  p.  154. 

Form  of  Writ.  —  The  form  of  the 
writ  is  prescribed  by  statute  in  most  of 
the  jurisdictions  See  list  of  statutes 
cited  supra,  note  i,  p.  154;  and  Forms 
Nos.  10192  to  10229,  infra. 

Writs  of  habeas  corpus  are  set  out  in 
full,  in  part  or  in  substance  in  the  fol- 
lowing cases: 

Alabama.  —  Union  Bank  v.  Benham, 
23  Ala.  144. 

Indiana.  —  Sturgeon  v.  Gray,  96  Ind. 
166. 

Michigan. — Matter  of  Mason,  8  Mich. 

71- 

New  Jersey.  —  State  v.  Cheeseman,  5 
N.  J,  L.  511. 

New  York.  —  People  v.  McCormack, 
4  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)9; 
People  V.  Nash,  5  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  473;  Wattles  v.  Marsh,  5 
Cow.  (N.  Y.)  176;  People  v.  Tompkins, 
I  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
224;  People  V.  Van  Santvoord,  9  Cow. 
<N.  Y.)  655. 

Ohio.  —  Daggett  v.  Hudson,  43  Ohio 
St.  548. 

United  States.  —  In  re  Kaine,  14  How. 
(U.  S.)  103. 

Direction.  — Writ  must  be  directed  to 
the  person  having  custody  of  or   re- 


straining the  person  on  whose  behalf 
the  application  is  made.  See  list  of 
statutes  cited  supra,  note  I,  p.  154. 
People  V.  Mercein,  3  Hill  (N.  Y.)  399; 
People  V.  Hallett,  4  Cow.  (N.  Y.)  67; 
Ex  p.  Moore,  64  N.  Car.  802;  Ex  p. 
Kerr,  64  N.  Car.  816;  Com.  v.  Ridg- 
way,  2  Ashm.  (Pa.)  247;  Matter  of 
Booth,  3  Wis.  I. 

Name  of  Defendant.  —  The  person 
having  custody  of  the  prisoner  may  be 
designated  either  by  his  name  of  office, 
if  he  have  any,  or  by  his  own  name,  or 
if  both  names  are  uncertain  or  un- 
known he  may  be  described  by  any 
assumed  appellation.  See  list  of  stat- 
utes cited  supra,  note  i,  p.  154. 

Name  of  Prisoner.  —  The  person  di- 
rected to  be  produced  may  be  desig- 
nated by  his  name,  but  if  his  name  be 
uncertain  or  unknown  he  may  be  de- 
scribed in  any  other  way  that  will 
designate  or  serve  to  identify  the  per- 
son intended.  See  list  of  statutes  cited 
supra,  note  i,  p.  154. 

Command.  —  The  writ  shall  command 
the  person  to  have  the  prisoner  before 
the  court  or  judge  at  such  time  and 
place  as  the  court  or  judge  shall  direct, 
to  do  and  receive  what  shall  be  ordered 
concerning  him,  and  have  then  and 
there  the  writ.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 

When  and  Where  Returnable.  —  See 
list  of  statutes  cited  supra,  note  i,  p. 

154- 

Time  of  Isstianoe  and  Service.  —  Writs 
of  habeas  corpus  may  be  issued  and 
served  on  any  day  or  at  any  time,  in- 
cluding Sunday.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 

Defects  of  rorm.  —  No  writ  of  habeas 
corpus  may  be  disobeyed  for  a  defect 
of  form  if  it  sufficiently  appear  there- 
from in  whose  custody  or  under  whose 
restraint  the  party  imprisoned  or  re- 
strained is,  the  officer  or  person  detain- 
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(1)  In  General. 

Form  No.  10192.' 

(Ala.  Crim.  Code  (1896),  §  4820.) 

The  State  of  Alabama,  \ 
Talladega  County.  \ 

To  the  Sheriff  of  Talladega  County  [or  other  person  bywhom  the  party 
is  imprisoned  or  restrained^. 

You  are  hereby  commanded  to  have  the  body  of  John  Doe,  alleged 
to  be  detained  by  you,  by  whatsover  name  the  said  John  Doe  is  called 
or  charged,  with  the  cause  of  such  detention,  before  John  Marshall, 
judge  of  the  Circuit  Court  (or  other  officer  as  required  by  Ala.  Crim.  Code 
{1896),  §  4819),  on  the  eighteenth  day  oi  January,  i899,  (or  immedi- 
ately after  the  receipt  of  this  writ,  as  the  case  may  be),  at  {specifying  the 
place),  to  do  and  receive  what  shall  then  and  there  be  considered 
concerning  the  said  John  Doe. 

Dated  this  sixteenth  day  oi  January,  iS99. 

{Signature  of  officer,  with  his  official  title.) 

Form  No.  i  o  i  9  3  .* 

(Sand.  &  H.  Dig.  Ark.  (1894),  §  3652.) 

The  State  oi  Arkansas, 

To  Richard  Roe,  of  the  County  of  Pulaski'. 

You  are  commanded  to  have  the  body  of  yi7^«  Z>^<?,  detained  ia 
your  custody,  as  it  is  said,  together  with  the  day  and  cause  of  his 
being  taken,  before  me,  at  the  court-house  in  the  city  of  Little  Rock, 
Pulaski  County,  Arkansas,  on  the  seventeenth  day  oi  January,  at  the 
hour  of  ten  in  the  forenoon,  and  then  and  there  state  in  writing  the 
term  and  cause  of  his  imprisonment,  and  produce  your  authority  for 
so  doing;  And  hereof  you  are  not  to  fail  under  the  heavy  penalties 
denounced  by  law  against  those  who  disobey  this  writ,  and  to  submit 
to  and  receive  all  those  things  which  shall  then  and  there  be  adjudged 
in  this  behalf. 

Given  under  my  hand  this  sixteenth  day  of  January,  i899. 

John  Marshall,  Circuit  Judge. 

Form  No.  10194.^ 

In  the  Superior  Court  of  the  city  and  county  oi  San  Francisco,  state 
of  California. 

ing  him,  and  the  court  or  judge  before  This  form  may  be  adapted  to  other 

whom  he  is  to  be  brought.     See  list  of  jurisdictions   where    similar   statutory 

statutes  cited  supra,  note  I,  p.  154.  provisions  exist.     See  list  of   statutes 

1.  Alabama.  —  Crim.  Code   (1896),    §  cited  jw/ra,  note  i,  p.  154. 

4820.     See  also  vol.   8,  p.  42,   note  i;  Seal.  —  Writs  of  habeas  corpus  may 

and  supra,  note  2,  p.  196.  be   granted    without    the    seal    of    the 

This  form   may  be  adapted  to  other  officer,    but  the   officer  must  sign    the 

jurisdictions    where   similar   statutory  writ.     Sand.   &  H.  Dig.   Ark.  (1894),  § 

provisions  exist.     See  list  of   statutes  3647. 

cited  supra,  note  i,  p.  154.  3,   California.  —  Pen.   Code   (1897),  § 

2.  Arkansas. —  Sand.  &  H.  Dig.  (1894),  1477.     See  also   vol.    8,  p.    42,  note   i; 
§  3652  et  seq.     See  also  vol.  8,  p.  42,  note  and  supra,  note  2,  p.  196. 

I;  and  supra,  note  2,  p.  196.  This  form  may  be  adapted  to  other 
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In  the  matter  of  the  application  of  Tohn  Doe  \  ^xt  -^    c  \j  v.        r^ 

^        ixr  •*   j:  LT  L       /-    /  >  Writ  of  Habeas  Corous 

for  a  Writ  of  Habeas  Corpus.  )  v.  ^i^ua. 

The  People  of  the  State  of  California  to  Richard  Roe,  Sheriff  of  the 
City  and  County  of  San  Francisco.,  Greeting: 

We  command  you,  that  you  have  the  body  of  John  Doe,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name  said 
John  Doe  shall  be  named  or  charged,  before  Honorable  John  Mar- 
shall, judge  of  the  Superior  Court  of  the  city  and  county  of  San 
Francisco,  state  of  California,  at  the  court-room  of  said  court,  in  the 
city  and  county  of  San  Francisco,  on  the  seventeenth  day  of  January, 
iS99,  at  ten  o'clock  in  the/(!?/-<?noon  of  that  day,  to  do  and  receive 
what  shall  then  and  there  be  considered  concerning  the  said  John  Doe. 

And  have  you  then  and  there  this  writ. 

Witness,  Hon.  John  Marshall,  judge  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  state  of  California,  at  the  court-room 
thereof,  in   said  city  and  county,  this  sixteenth  day  oi  January,  i899. 

Attest  my  hand  and  the  seal  of  said  Superior  Court,  the  day  and 
year  last  above  written. 

(seal)1  Calvin  Clark,  Clerk. 

^Y  Daniel  Clark,  Deputy  Clerk,  ^ 


State  of  Colorado,  . 

'  ^  ss 


Form  No.  ZO195.? 

Dolores  County.     \ 

The  People  of  the  State  of  Colorado 

To  Richard  Roe,  of  said  county.  Greeting:  * 

We  command  you,  that  you  do  forthwith,  without  excuse  or  delay, 
bring  or  cause  to  be  brought,  before  John  Marshall,  judge  of  the 
sixth  judicial  district,  the  body  of  John  Doe,  by  whatever  name  or 
addition  he  is  known  or  called,  and  who  is  unlawfully  detained  in 
your  custody,  as  it  is  said,  together  with  the  day  and  cause  of  his 
capture  and  detention,  then  and  there  to  perform  and  abide  such 
order  and  direction  as  our  said  court  shall  make  in  that  behalf 

Hereof  fail  not,  under  the  penalty  of  what  the  law  directs. 

Witness,  Calvin  Clark,  clerk  of  our  said  District  Court,  and  the 
seal  thereof,  at  Rico  in  the  county  aforesaid,  this  sixteenth  day  of 
January,  A.  D.  i899. 

(seal)*  Calvin  Clark,  Clerk. 

By  Daniel  Clark,  Deputy  Clerk. 

jurisdictions  where    similar  statutory  (1891),  §  2106.     See    also  vol.  8,  p.  42, 

provisions  exist.     See   list  of  statutes  note  i;and  supra,  note  2,  p.  196. 

cited  supra,  note  I,  p.  154.  This  form  may  be  adapted   to  other 

1.  Seal.  —  Writ  must  be  sealed  with  jurisdictions  where  similar  statutory 
the  seal  of  the  court.  Cal.  Pen.  Code  provisions  exist.  See  list  of  statutes 
(1897),  §  1503.  cited  supra,  note  r,  p.  154. 

2.  By  Whom  Issued. —  The  clerk  of  4.  Seal.  —  If  issued  by  the  court,  the 
the  court  must  issue  the  writ  and  all  writ  shall  be  under  the  seal  of  the 
processes  connected  therewith.  Cal.  court.  If  issued  by  a  judge,  it  shall 
Pen.  Code  (1897),  §  1503.  be  under  the  hand  of  the  judge.   Mills' 

3.  Colorado.  —  Mills'  Anno.   Stat.     Anno.  Stat.  Colo.  (1891),  §  2106. 
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Form  No.  lo  196.' 

{Commencing  as  in  Form  No.  10195,  and  continuing  down  to  *.) 

You  are  hereby  commanded  to  have  the  body  of  John  Doe,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name  the 
said  y^;^«  Doe  shall  be  called  or  charged,*  before  our  County  Court 
of  Dolores  county,  now  in  session  at  the  court-house  in  said  county, 
immediately  after  being  served  with  this  writ,  to  be  dealt  with 
according  to  law.  A.nd  have  you  then  and  there  this  writ,  with  a 
return  thereon  of  your  doings  in  the  premises. 

Witness,  Calvin  Clark,  clerk  of  said  county  court  of  Dolores  county, 
and  the  seal  thereof  hereto  affixed,  at  Rico,  this  seventeenth  day  of 
January,  a.  D.  \W9. 

(seal)  Calvin  Clark,  Clerk. 

By  Daniel  Clark,  Deputy. 

To  Simon  Stevenson  to  deliver. 

Form  No.  i  o  i  9  7  .* 

(3  Ga.  Code  (1895),  §  1214.) 

You  are  hereby  commanded  to  produce  the  body  of  John  Doe, 
alleged  to  be  illegally  detained  by  you,  together  with  the  cause  of 
the  detention,  before  me  on  the  seventeenth  day  of  January,  at  ten 
o'clock  in  the  forenoon,  at  the  court-house  in  the  city  of  Macon,  in  the 
county  of  Bibb,  state  of  Georgia,  then  and  there  to  be  disposed  of  as 
the  law  directs. 

Given  under  my  hand  and  official  seal  this  sixteenth  day  of  January, 
A.  D.  i89P. 

John  Marshall, 
Judge  of  the  Superior  Court  of  the  Macon  Circuit,  Georgia. 

Form  No.  10198.^ 

In  the  District  Court  of  the  first  judicial  district  of  the  state  of 
Idaho,  in  and  for  the  county  of  Shoshone. 

The   People  of   the  State  of  Idaho,   to  Richard  Roe,  Sheriff  of  the 
County  of  Shoshone,  Greeting. 

1.  Colorado.  —  Mills'     Anno.     Stat,  aforesaid,  this  sixteenth  day  oi January, 

(1891),   §>5  2106,  2125.     See  also  Form  A.  D.  189Q. 

No.  10195,  and  notes  thereto.  John  Marshall,        (seal) 

By  County  Judge  in  Chambers.  —  The  County  Judge  of  Dolores  County, 

writ  issued  by  a  county  judge  in  cham-  State  of  Colorado. 

bers  may  be  as  follows:  To  Simon  Stevenson  to  deliver." 

(Commencing    as  in    Form  No.  loigd,  2.  Georgia.  —  3  Code  (1895),  §  1214^/ 

and  continuing  down  to  *)  "  before   the  seq.     See  also  vol.  8,  p.  42,  note  i;  and 

Honorable y.[7^«  Marshall,  judge  of  the  supra,  note  2,  p.  196. 

County  Court  in    and    for  the    county  This  form  may  be  adapted  to  other 

of  Dolores,    at   his    chambers,    in   said  jurisdictions   where   similar   statutory 

county,  immediately  after  being  served  provisions  exist.     See  list  of  statutes 

with  this  writ,  to  be  dealt  with  accord-  cited  supra,  note  i,  p.  154. 

ing   to  law;  and   have   you   then   and  3.  Idaho.  —  Rev.  Stat.  (1887),  §  8344. 

there  this  writ,   with  a  return  thereon  See  also  vol.  8,  p.  42,  note  i;  and  j«/ra, 

of  your  doings  in  the  premises.  note  2,  p.  196. 

Witness   my  hand  and  seal,  at  Rico  This  form  may  be  adapted  to  other 
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We  command  you,  that  you  have  the  body  of  John  Doe,  by  you 
imprisoned  and  detained,  as  it  is  averred,  by  whatever  name  said 
John  Doe  shall  be  called  or  charged,  before  John  Marshall,  judge  of 
the  District  Court  of  the  first  judicial  district,  state  of  Idaho,  at  the 
court-room  of  said  District  Court,  in  the  county  of  Shoshone,  on  the 
seventeenth  day  of  January^  i899,  at  ten  o'clock  A.  m.  of  that  day,  to 
do  and  receive  what  shall  then  and  there  be  considered  concerning 
the  said  John  Doe. 

And  have  you  then  and  there  this  writ. 

Witness:  Hon.  John  Marshall,  judge  of  the  said  District  Court,  at 
the  court-room  thereof,  in  said  county  of  Shoshone,  this  sixteenth  day 
of  January,  iS99. 

Attest  my  hand  and  the  seal  of  said  court  the  day  and  year  last 
above  written. 

(seal)*  Calvin  Clark,  Clerk. 

By  Daniel  Clark,  Deputy  Clerk.2 

Form  No.  i  o  1 9  9 .' 

(Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  65,  par.  6.) 

The   People    of    the    State   of  Illinois,    to  Richard  Roe,    of    Greene 
County,  Greeting: 

You  are  hereby  commanded  to  have  the  body  of  John  Doe,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name  said 
John  Doe  shall  be  called  or  charged,  before  the  Circuit  Court  of 
Greene  county  at  Carrollton,  in  the  county  of  Greene,  immediately 
after  being  served  with  this  writ,  to  be  dealt  with  according  to  law, 
and  have  you  then  and  there  this  writ,  with  a  return  thereon  of  your 
doings  in  the  premises. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  and  the  seal  thereof^ 
at  Carrollton,  this  sixteenth  day  of  January,  a.  d.  i%99. 

(seal)*  Calvin  Clark,  Clerk.* 

Form  No.  I0  200.< 

(Iowa  Code  (1897),  §  4423;  Utah  Rev.  Stat.  (1898),  §  1075.) 

The  State  of  Iowa 

To  the  Sheriff  of  Harrison  County,  State  of  Iowa  (or  Richard 
Roe,  as  the  case  may  be): 

jurisdictions    where   similar  statutory  provisions  exist.     See  list  of  statutes 

provisions  exist.     See  list  of  statutes  cited  supra,  note  i,  p.  154. 

cited  supra,  note  I,  p.  154.  4.  Seal.  —  The   seal   of    the  court   is 

1.  Seal.  —  The  writ  must  be  sealed  necessary  when  issued  by  the  court, 
with  the  seal  of  the  court.  Idaho  Rev.  Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  65, 
Stat.  (1887).  §  8370.  par.  6. 

2.  By  Whom  ^ned.  —  The  clerk  of  6.  By  Whom  Issued.  —  The  clerk  of 
the  court  must  issue  the  writ.  Idaho  the  court  shall  issue  the  writ  when 
Rev.  Stat.  (1887),  §  8370.  allowed  by  a  court.     Starr  &  C.  Anno. 

8.  Illinois.  —  Starr  &  C.  Anno.  Stat.  Stat.  111.  (1896),  c.  65,  par.  6. 

(1896),  c.  65,  par.  6  ei  seq.     See  also  vol.  Shall  be  under  the  hand  of  the  judge 

8,  p.  42,   note  i;  and  supra,  note  2,  p.  when  issued  by  the  court.     Starr  &  C. 

196.  Anno.  Stat.  111.  (1896),  c.  65.  par.  6. 

This  form   may  be  adapted  to  other  6.  Iowa. — Code  (1897),  §  4423  et  seq. 

jurisdictions  where   similar    statutory  Utah.  —  Rev.  Stat.  (1898),  §  1075. 
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You  are  hereby  commanded  to  have  the  body  of  John  Doe^  by  you 
unlawfully  detained,  as  is  alleged,  before  the  court  (or  before  me,  or 
before  John  Marshall,  Judge  of  the  Supreme  Court  of  Iowa,  as  the  case 
may  be),  at  the  court-house  in  Logan,  in  the  county  of  Harrison  afore- 
said, on  the  seventeenth  day  of  January,  one  thousand  eight  hundred 
and  ninety-nine  (or  immediately  after  being  served  tvith  this  writ),  to  be 
dealt  with  according  to  law,  and  have  you  then  and  there  this  writ, 
with  a  return  thereon  of  your  doings  in  the  premises. 

In  witness  whereof  I  have  hereto  signed  my  name  and  affixed  the 
seal  of  said  court. 

(seal)  Calvin  Clark, 

Clerk  of  the  Circuit  Court  of  Harrison  County,  Iowa}- 

Form  No.  10201.* 

State  of  Kansas,  Cowley  County,  ss. 

In  the  District  Court  in  and  for  the  county  and  state  aforesaid. 
The  State  of  Kansas  to  Richard  Roe : 

Whereas,  information,  by  affidavit,  has  been  laid  before  the  District 
Court  of  the  county  of  Coivley,  in  the  state  of  Kansas,  that  you,  the 
said  Richard  Roe,  have  illegally  in  your  custody  the  body  of  one 
John  Doe: 

This  is,  therefore,  to  command  you,  all  excuses  and  delays  set 
aside,  to  have  the  body  of  the  said  John  Doe  before  the  said  District 
Court,  as  aforesaid,  by  ten  o'clock  a.  m.,  on  the  seventeenth  day  of 
January,  i899,  at  the  court-room  in  the  city  of  Winfield,  then  and 
there  to  do  and  receive  what  shall  be  ordered  concerning  him ;  and 
have  you  then  and  there  this  writ. 

Hereof  fail  not,  under  the  penalties  of  the  law. 

Witness  my  hand  and  the  seal  of  the  said  court,  affixed  at  my  office 
in  the  city  of  Winfield,  this  the  sixteenth  day  of  January,  a.  d. 
1 899. 

(seal)3  Calvin  Clark,  Clerk  of  the  District  Court.* 

To  the  sheriff  of  Cowley  county  to  execute  and  return  by  ten  o'clock 
A.  M.  on  the  seventeenth  day  oi  January,  iS99.^ 

IVyoming.  —  Rev.  Stat.  (1887),  §  1270.  This  form  may  be  adapted  toother 

See  also   vol.   8,   p.  42,   note  i;  and  jurisdictions   where   similar    statutory 

supra,  note  2,  p.  196.  provisions   exist.     See  list  of   statutes 

This  form    may  be  adapted  to  other  cited  supra,  note  i,  p.  154. 

jurisdictions    where   similar   statutory  3.  Seal.  —  Writ  must  be  sealed  with 

provisions   exist.     See  list  of  statutes  the  seal  of  the  court.     Kan.  Gen.  Stat. 

cited  supra,  note  i,  p.  154.  (1897),  c.  96,  §  83  et  seq. 

1.  By  Whom  Issued.  —  When  allowed  4.  By  Whom  Issaed.  —  Clerk  of  the 
by  a  court,  the  writ  must  be  issued  court  shall  issue  the  writ.  Kan.  Gen. 
by  the   clerk,  but   when  allowed   by  a  Stat.  (1897),  c.  96,  §  83  et  seq. 

judge   he   must  issue  it  himself,  sub-  5.  When  directed  to  other  person  than 

scribing  his  name  thereto.     Iowa  Code  sheriff,   the   writ   shall  be  delivered  to 

(1897),  I  4424.  the  sheriff  and  shall  by  him  be  served 

2.  Kansas.  —  Gen.  Stat.  (1897),  c.  96,  by  delivering  the  same  to  such  person 
§78  et  seq.  See  also  vol.  8,  p.  42,  note  without  delay.  Kan.  Gen.  Stat.  (1897), 
i;  and  supra,  note  2,  p.  196.  c.  96,  §  80  et  seq. 
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Fonn  No.  10202.' 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  162.) 

The  Commonwealth  of  Kentucky,  to  Richard  Roe  of  the  county  of 
Mason : 

We  command  you,  that  you  have  the  body  of  John  Doe,  detained 
in  your  custody,  as  it  is  said,  together  with  the  day  and  the  cause  of 
his  being  taken,  at  the  court-house  of  the  county  in  which  this  writ  is 
served  before  the  circuit  judge  of  said  county,  on  Monday,  the  fourth 
day  of  October,  i877,  at  the  hour  of  nine  o'clock  in  the  forenoon  of 
said  day,  and  that  you  then  and  there  state  in  writing  the  cause  of 
detaining  the  ssad  John  Doe,  and  produce  your  authority  for  so  doing; 
and  hereof  you  are  not  to  fail  under  the  penalties  denounced  by  law 
against  those  who  disobey  this  writ,  and  to  submit  to  and  receive  all 
those  things  which  shall  then  and  there  be  adjudged  in  this  behalf. 

Witness  my  hand  diS  police  judge  of  the  town  of  East  May sville,  the 
second  day  of  October,  i877. 

Israel  Stickney,  P.  ].  E.  M. 

Form  No.  10203.* 

(Me.  Rev.  Stat.  (1883),  c.  99,  §  11. )» 

State  of  Maine. 
Kennebec  County,  ss. 

To  Richard  Roe,   of  the  City  of  Augusta,  Kennebec  County,  Maine\ 
(seal)  •  Greeting: 

We  command  you,  that  you  have  the  body  of  John  Doe,  in  our 
prison,  at  the  city  of  Augusta,  Kennebec  county,  Maine,  under  your 
custody  (or  by  you  imprisoned  and  restrained  of  his  liberty,  as  the  case 
may  be),  as  it  is  said,  together  with  the  day  and  cause  of  his  taking 
and  detaining,  by  whatever  name  he  is  called  or  charged,  before  our 
supreme  judicial  (or  superior')  court  held  at  the  city  of  Augusta,  Ken- 
nebec county,  Maine,  within  and  for  our  county  of  Kennebec,  imme- 
diately after  the  receipt  of  this  writ,  to  do  and  receive  what  our  said 
court  shall  then  and  there  consider  concerning  him  in  this  behalf, 
and  have  you  there  this  writ. 

Witness  John  Marshall,  Esq.,  our  chief  justice,  at  Augusta,  this 
sixteenth  day  of  January  in  the  year  one  thousand  eight  hundred  and 
ninety -nine. 

Calvin  Clark,  clerk. 
Form  No.  10204.^ 
(How.  Anno.  Stat.  Mich.  (1882),  §  8560.) 

1.  Kentucky.  —  Bullitt's  Crim.  Code  jurisdictions  where  similar  statutory 
(1895),  §  402.  See  also  vol.  8,  p.  42,  provisions  exist.  See  list  of  statutes 
note  i;  and  supra,  note  2,  p.  196.  cited  supra,  note  i,  p.  154. 

This  form   may  be  adapted  to  other  3.  The   like    form    shall  be  used   by 

jurisdictions    where    similar  statutory  any  justice   of    said    court,    changing 

provisions   exist.     See  list  of  statutes  what   should   be  changed,   when   such 

eited  supra,  note  i,  p.  154.  writ   is   awarded    by  him.      Me.    Rev. 

2.  Maine.  — Kev.  Stat.  (1883),  c.  99,  §  Stat.  (1883),  c.  99,  §  11. 

II.      See  also  vol.  8,  p.  42,  note  l;  and        4.  Michigan.  —  How.    Anno.    Stat. 

iupru,  note  2,  p.  196.  (1882),  §  8560  et  seq.     See  also  vol.  8, 

This  form  may  be  adapted  to  other    p.  42,  note  i;  and  supra,  note  2,  p.  1961 
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In  the  Name  of  the  People  of  the  State  oi  Michigan: 

To  the  sheriff  of  the  county  of  Ingham  (or  To  Richard  Roe). 

(seal)^  We  command  you  that  you  have  the  body  of  John  Doe,  by 
you  imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatever  name  the 
^zxdi  John  Doe  shall  be  called  or  charged,  before  our  justices  of  our 
supreme  court  at  Lansing.,  in  said  county  of  Ingham,  the  seventeenth 
day  oi  January,  A.  D.  i8,99,  at  ten  o'clock  in  t\i&  forenoow,  to  do  and 
receive  what  shall  then  and  there  be  considered  concerning  the  said 
John  Doe,  and  have  you  then  and  there  this  writ. 

Witness,  the  Hon.  John  Marshall,  chief  justice  of  the  supreme 
court,  and  the  seal  of  the  supreme  court  this  sixteenth  day  of  January, 

^'  ^-  ^^^^-  Calvin  Clark,  Clerk. 

Form  No.  10205.* 

(Minn.  Stat.  (1894),  §  5999.) 

State  of  Minnesota, ")  District  Court, 

County  of  Ramsey.  J     '     Second  Judicial  District. 

The  State  of  Minnesota 
To  the  sheriff  oi  Ramsey  county  (or  To  Richard  Roe'): 

You  are  hereby  commanded  to  have  the  body  of  John  Doe,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name  the 
said  John  Doe  shall  be  called  or  charged,  before  the  Honorable  John 
Marshall,  Judge  of  the  District  Court  aforesaid,  immediately  after 
the  receipt  of  this  writ,  to  do  and  receive  what  shall  then  and  there 
be  considered  concerning  the  said  John  Doe. 

And  have  you  then  and  there  this  writ. 

Witness:  The  Honorable  y<?^;2  Marshall,  Judge  of  said  District 
Court  at  St.  Paul  in  said  county,  this  sixteenth  day  of  January,  a.  d. 
T.W9. 

(seal)3  Calvin  Clark,  Clerk. 

Form  No.  10206.* 

(Miss.  Anno.  Code  (1892),  §  2234.) 

The  State  of  Mississippi  to  Richard  Roe,  sheriff  of  Rankin  county, 
Mississippi: 

This  form  may  be  adapted  to  other  2.  Minnesota.  —  Stat.    (1894),   §   5999 

jurisdictions   where   similar    statutory  et  seq.     See  also  vol.  8,  p.  42,  note  i; 

provisions  exist.     See  list  of  statutes  and  supra,  note  2,  p.  196. 

cited  supra,  note  i,  p.  154.  This  form  may  be  adapted  to  other 

1.  Seal.  —  The   writ    must   be   under  jurisdictions   where   similar   statutory 

the   seal   of  the   court   to  which   it  is  provisions  exist.     See  list  of   statutes 

awarded.     If   awarded    by  any  officer  cited  supra,  note  i,  p.  154. 

out  of  court,  it  shall  be  under  the  seal  3.  Seal.  —  The   writ    shall   be   under 

of  the  court  to  which  it  is  made  return-  the    seal   of    the    court.     Minn.    Stat, 

able.     If  made  returnable  before  some-  (1894),  §  6022. 

body  other  than  a  court  of  record  or  In  State  v.  Barnes,   17  Minn.   340,  a 

before  an   officer  out  of  court,  it  may  writ  issued  by  a  court  commissioner  un- 

be  under  the  seal  of  the  supreme  court  der  his  own  hand  and  seal  was  held  to 

or  of  the  circuit  court  of  the  county  in  be  void,  as  not  being  under  the  seal  of 

which  it  shall  be  issued  or  of  the  officer  the  court,  as  required  by  Minn.  Stat, 

issuing  the  same.     How.  Anno.  Stat.  (1894)   §  6022. 

Mich.  (1882),  §  8604.  ^.Mississippi.  —  Anno.    Code  (1892), 
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We  command  you  to  have  the  body  of  John  Doe,  by  you  detained, 
as  it  is  said,  before  John  Marshall,  judge  of  our  circuit  court,  at  the 
court-house  in  Jackson,  in  Rankin  county,  Mississippi,  forthwith  (or  on 
a  given  day),  to  do  and  receive  what  may  be  then  and  there  considered 
concerning  him. 

Witness  my  hand  and  official  seal,  and  issued  the  sixteenth  day  of 
January,  a.  d.  one  thousand  eight  hundred  and  ninety-nine. 

(seal)  Calvin  Clark,  Clerk  of  the  circuit  court, 

Rankin  county,  Mississippi. 

Form  No.  10207.* 

(Mo.  Rev.  Stat.  (1889),  p.  2274.) 
State  of  Missouri,  \  -n    i.u    tt  i.        r^  a   * 

County  of  Barton.  \  "'•     ^^  ^^^  ^^^^^'  ^°"P"'  ^^^- 
The   State  of  Missouri  to  {the  person  having  custody  of  petitioner)^ 
greeting  :2 

You  are  hereby  commanded  that  the  body  of  John  Doe,  in  the  jail 
of  the  said  county  of  Barton,  under  your  custody  detained  (if  the 
petitioner  be  not  in  jail,  say,  under  your  custody  detained),  as  it  is  said, 
under  safe  and  secure  conduct,  together  with  the  time  and  cause  of 
his  imprisonment  and  detention,  by  whatsoever  name  the  said  John 
Doe  may  be  known,  you  have  before  John  Marshall,  judge  of  the 
Barton  circuit  court,  at  the  court-house  in  the  city  of  Lamar,  on  the 
seventeenth  day  of  January,  one  thousand  eight  hundred  and  ninety- 
nine  {ox  forthwith),  then  and  there  to  be  dealt  with  according  to  law, 
and  have  you  then  and  there  this  writ,  and  hereof  fail  not  at  your 
peril. 

Witness  the  Honorable  John  Marshall,  judge  of  the  Barton  circuit 
court,  and  the  seal  of  the  said  court  affixed  hereto,  this  sixteenth  day 
of  January,  one  thousand  eight  hundred  and  ninety-nine. 

(seal)3  Calvin  Clark,  clerk  of  the  circuit  court. 


State  of  Nebraska,       . 

'       ^  ss. 


Form  No.  10208, 

,  \ 
County  of  Lancaster.  [ 
The  State  of  Nebraska  to  the  Sheriff  of  our  said  County,  Greeting: 

We  command  you,  that  the  body  oi  John  Doe,  of  Lincoln,  Lancaster 
county,  Nebraska,  by  you  imprisoned  and  restrained  of  his  liberty, 
as  it  is  said,  you  have  before  John  Marshall,  judge  of  our  District 

§  2233  et  seq.     See  also  vol.   8,   p.  42,  State    of    Missouri.      Mo.    Rev.    Stat, 

note  i;  and  supra,  note  2,  p.  196.  (1889),  §  5350. 

This  form  may  be  adapted  to  other  3.  Seal.  —  When    issued    by  a  court, 

jurisdictions   where   similar    statutory  the  writ  shall  be  under  the  seal  thereof, 

provisions  exist.     See  list  of  statutes  If  issued  by   a  judge  out  of  court,  it 

cited  supra,  note  I.  p.  154.  shall  be  signed   by   said  judge.     Mo. 

\.  Missouri. —  Yt.^\.    Stat.    (1889),    §  Rev.  Stat.  (1889),  §  5351. 

5350  et  seq.     See  also  vol.  8.  p.  42,  note  4.  Nebraska.  —  Comp.  Stat.   (1897),  § 

l;  and  supra,  'note  2,  p.  196.  7078.      See  also  vol.  8,   p.  42,   note  i; 

This  form  may  be  adapted  to  other  and  supra,  note  2,  p.  196. 

jurisdictions   where   similar    statutory  This  form   may  be  adapted  to  other 

provisions  exist.     See   list  of   statutes  jurisdictions   where   similar   statutory 

cited  supra,  note  I,  p.  154.  provisions  exist.     See   list   of  statutes 

2.  Writs  shall  run  in  the  name  of  the  cited  supra,  note  I,  p.  154. 
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Court  of  said  county,  at  the  county  court-house  in  Lincoln,  on  the 
seventeenth  day  oi  January,  a.  d.  i8P9,  at  ten  o'clock  in  the/^r^noon, 
forthwith  to  do  and  receive  what  our  said  judge  shall  then  and  there 
consider  concerning  him  in  his  behalf. 

And  have  you  there  this  writ,  with  your  doings  thereon. 
Witness  my  hand  and  the  seal  of  the  said  court,  at  Lincoln,  this 
sixteenth  day  oi  January,  a.  d.  \W9. 

(seal)1  Calvin  Clark,  Clerk  of  District  Court.* 

Form  No.  I  o  2  o  9  .^ 

(N.  H.  Pub.  Stat.  (1891).  c.  239,  §  8.) 
Sullivan,  ss. 

To  Richard  Roe: 

(seal)*  We  command  you  that  the  body  of  John  Doe,  in  our  prison, 
tinder  your  custody  detained  (or  by  you  imprisoned  and  restrained 
of  his  liberty,  as  the  case  may  be),  as  is  said,  together  with  the  day 
and  cause  of  the  taking  and  detaining  of  the  said  John  Doe,  by  what- 
ever name  the  said  John  Doe  may  be  called  or  charged,  you  have 
before  our  justices  of  our  supreme  court,  holden  at  Newport,  within 
and  for  our  county  of  Sullivan,  immediately  after  the  receipt  of  this 
writ,  to  undergo  and  receive  what  our  said  justices  shall  then  and 
there  consider  of  him  in  this  behalf;  and  have  you  then  and  there 
this  writ. 

Witness  John  Marshall,  Esq.,  chief  justice  at  Newport,  this  sixteenth 
day  Qi  January,  in  the  year  i85P.* 

Calvin  Clark,  Clerk.* 
Form  No.  i  0210.' 

(N.  J.  Gen.  Stat.  (1895),  p.  1623,  §  6.) 
New  Jersey,  ss. 

The  State  of  New  Jersey  to  the  sheriff  of  Mercer  county,  New  Jersey 
(or  to  Richard  Roe) : 

1.  Seal.  —  Shall  be  issued  under  the  seal  of  the  court  when  awarded  by  a 
«eal  of  the  court  whereof  the  person  court.  N.  H.  Pub.  Stat.  (1891),  c.  230, 
allowing   the   writ   is   a  judge.     Neb.     §  9. 

Comp.  Stat.  (1897),  §  7078.  5.  Teste.  —  Writs  shall  bear  the  teste 

2.  By  Whom  Issued.  —  Shall  be  issued  of  the  chief  or  senior  justice  who  is  not 
by  the  clerk  of  the  district  court  or  by  a  party  when   awarded  by  the  court, 
the   probate    judge,  as   the   case    may  N.  H.  Pub.  Stat.  (1891),  c.  239,  §  9. 
require.     Neb.    Comp.   Stat.    (1897),  |j  8.  Signature.  —  When  awarded  by  the 
7078.  court,  the  writ  shall  be  signed  by  the 

3.  New  Hampshire.  —  Pub.  Stat,  clerk.  N.  H.  Pub.  Stat.  (1891),  c.  239, 
(1891),  c.  239,  §  8  ^/  seq.     See  also  vol.  §  9. 

8,  p.  42,  note  I;  and   supra,  note  2,  p.  When  awarded   by  a  justice  of  the 

196.  court,  it  shall  be  under  his  hand  and 

All  necessary  alterations  in  this  form  seal.     N.  H.   Pub.   Stat.   (1891),  c.  239, 

shall  be  made  to  adapt  the  writ  to  the  §  9. 

circumstances  of  the  application.   N.  H.  7.  New  Jersey.  —  Gen.  Stat.  (1895),  p. 

Pub.  Stat.  (1891),  c.  239,  §  8.  1623.  §  6  et  seq.     See  also  vol.  8,  p.  42, 

This   form    may  be   adapted   to  the  note  i;  and  supra,  note  2,  p.  196. 

other  jurisdictions  where  similar  statu-  This  form  may  be  adapted  to  other 

tory  provisions  exist.     See  list  of  stat-  jurisdictions   where    similar   statutory 

utes  cited  supra,  note  I,  p.  154.  provisions  exist.     See   list  of  statutes 

4.  Seal. — The  writ  shall  be  under  the  cited  supra,  note  i,  p.  154. 
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(seal)1  We  command  you  that  you  have  the  body  of  John 
Doe,  by  you  imprisoned  and  detained,  as  it  is  said,  by  whatsoever 
name  the  said  y^^«  Z>i?<?  shall  be  called  or  charged,  before  our  jus- 
tices of  our  supreme  court,  at  the  state-house  (or  before  John  Marshall^ 
justice  of  our  supreme  court,  at  the  court-house),  at  Trenton,  in  Mercer 
county,  New  Jersey,  immediately  after  the  receipt  of  this  writ,  to  do 
and  receive  what  shall  then  and  there  be  considered  concerning  the 
^2i\di  John  Doe.     And  have  you  then  and  there  this  writ. 

Witness  yi?^«  Marshall,  chief  justice  of  our  said  supreme  court,  at 
Trenton,  this  sixteenth  day  of  January  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-nine. 

Calvin  Clark,  Clerk. ^ 

Jeremiah  Mason,  Attorney  for  John  Doe. 

Form  No.  10211.^ 

(N.  Mex.  Comp.  Laws  (1897),  §  2786.) 

The  Territory  of  New  Mexico  to  the  sheriff  of  San  Miguel  county  (or 
to  Richard  Roe) : 

You  are  hereby  commanded  to  have  the  body  of  John  Doe,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and  the 
cause  of  such  imprisonment  and  detention,  by  whatever  name  the  said 
John  Doe  shall  be  called  or  charged,  before  John  Marshall,  judge  of 
the  District  Court,  at  Las  Vegas,  in  said  county,  immediately  after  the 
receipt  of  this  writ,  to  do  and  receive  what  shall  then  and  there  be 
considered  concerning  the  said  John  Doe,  and  have  you  then  and  there 
this  writ. 

Witness,  The  Honorable  John  Marshall,  chief  justice  of  the  Supreme 
Court  of  the  territory  of  New  Mexico  and  judge  of  the  Fourth 
Judicial  District  Court  thereof,  and  the  seal  of  said  District  Court 
affixed  hereto  this  sixteenth  day  of  January,  one  thousand  eight  hun- 
dred and  ninety-nine. 

(seal)  Calvin  Clerk, 

Clerk  of  the  District  Court  of  San  Miguel  County. 

Form  No.  10212.^ 

(N.  Y.  Code  Civ.  Proc,  §  2021  (Birds.  Rev.  Stat.  (1896),  p.  1391,  §  16.) 

The  People  of  the  State  of  New  York,  to  the  sheriff  of  the  county  of 
New  York  (or  to  Richard  Roe): 

1.  Seal. —  The  writ  shall  be  under  4.  New  York.  —  Code  Civ.  Proc,  § 
the  seal  of  the  supreme  court.  N.  J.  2021  et  seq.  (Birds.  Rev.  Stat.  (1896),  p. 
Gen.  Stat.  (1895),  p.  1623,  §  8.  1391,  §  16  et  seq.). 

2.  Who  may  Issue.  —  Chancellors  and  Arizona.  —  Pen.  Code  (1887),  §  2293. 
vice-chancellors  have  power   to  grant  See  also  vol.  8,  p.   42,  note  i;  Form 
writs   of   habeas   corpus.      N.  J.  Gen.  No.    10139,  supra,    and    notes    thereto; 
Stat.  (1895),  p.  1631,  §§  59,  60.  and  note  2,  p.  196,  supra. 

3.  New  Mexico. —  Comp.  Laws  (1897),  This  form  may  be  adapted  to  other 
%2']itetseq.  See  also  vol.  8,  p.  42,  note  jurisdictions  where  similar  statutory 
i;  and  note  2,  p.   196,  supra.  provisions   exist.      See  list  of  statutes 

This  form   may  be  adapted  to  other     c\\.&A  supra,  note  I,  p.  154. 
jurisdictions    where  similar  statutory        Precedent.  —  In  Clinton's  Celebrated 
provisions  exist.     See  list   of  statutes     Trials,  p.  28,  is  found  set  out  the  follow- 
cited  JM/rfl,  note  i,  p.  154.  ing  writ: 
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(seal)I  We  command  you  that  you  have  the  body  of  John  Doe,  by 
you  imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name  the 
said  John  Doe  is  called  or  charged,  before  the  supreme  court  at  a  special 
term  (or  term  of  the  appellate  division  thereof^  to  be  held  (or  before 
John  Marshall,  justice  of  the  supreme  court,  or  otherwise,  as  the  case 
may  be)  at  the  city  hall  in  the  county  of  New  York  on  the  seventeetith 
day  oi  January,  one  thousand  eight  hundred  and  ninety-nine  (or 
immediately  after  the  receipt  of  this  writ\  to  do  and  receive  what  shall 
then  and  there  be  considered  concerning  the  said  John  Doe,  and  have 
you  then  there  this  writ. 

Witness  John  Marshall,  one  of  the  justices  (or  Judges')  of  said  court 
(or  county  Judge,  or  otherwise,  as  the  case  may  be),  the  sixteenth  day 
of  January  in  the  year  one  thousand  eight  hundred  and  ninety-nine. 

Calvin  Clark,  Clerk, 

Jeremiah  Mason,  attorney  for  John  Doe. 

62  William  Street,  New  York  City.     ' 

Form  No.  i  o  2  1 3  .* 

(N.  Dak.  Laws  (1897),  c.  85,  §  2.) 

State  of  North  Dakota, ) 

V  ss 
County  of  Burleigh.        \ 

The  State  of  North  Dakota  to  the  Sheriff  of  Burleigh  County  (or  to 

Richard  Roey. 

You  are  hereby  commanded  to  have  the  body  of  John  Doe,  by  you 

imprisoned  and  detained,  as  it  is  alleged,  together  with  the  time  and 

cause  of  such  imprisonment  and  detention,  by  whatever  name  the 

said  John  Doe  shall  be  called  or  charged,  h&iort  John  Marshall,  indge. 

of  the  District  (or  Supreme)  Court  (or  before  the  District  or  Supreme 

Court,   as  the  case  may  be),  at  Bismarck,  on  the  seventeenth  day  of 

January,  iS99  (or  immediately  upon  the  receipt  of  this  writ),  to  do  and 

receive  what  shall  then  and  there  be  considered  concerning  the  said 

John  Doe,  and  have  you  then  and  there  this  writ. 

"  The  People  of  the  State  of  New  York  Witness,     Honorable      Thomas      W. 

to  John    Gray,    Warden   of   the    City  Gierke,  one  of   the  Judges  of  the   Su- 

Prison   of    the    City    of   New    York,  preme  Court,  at  the  City  of  New  York, 

Greeting:  the  6th  day  oi  February,  i8j'7. 

We  command  you  that  you  have  the  William  R.  Stafford,  Attorney, 

body    of  John  J.    Eckel,    by    you    im-  R.  B.  Connolly,  Clerk, 

prisoned  and  detained,  as  it  is  said,  to-  By  the  Court." 

gether  with  the  time  and  cause  of  such  Is   a    State  Writ.  —  Writ    of    habeas 

imprisonment  and  detention,  by  what-  corpus  to  inquire  into  cause  of  deten- 

soever  name  the  saidyi^/^wy.  ^^>^^/ shall  tion  is  a  state  writ.     N.  Y.  Code  Civ. 

be  called  or  charged,  before  Honorable  Proc,  §  1991. 

John  R.  Brady,  one  of  the  Judges  of  the  1.  Seal.  —  A  state  writ  must  be  issued 

Court  of  Common  Pleas  for  the  City  and  under  seal.     N.  Y.   Code  Civ.  Proc,  § 

County  of  New  York,  at  the  Chambers  1992. 

of  the  said  Court  of  Common  Pleas,  \n  2,  North  Dakota. —  Rev.  Codes  (1895), 

the  City  Hall,  in  the  City  of  New  York,  §  8653  etseq.     See  also  vol.  8,  p.  42,  note 

on    the   jth   day    of   February   instant  i;  and  jw/ra,  note  2,  p.  196. 

(1857),  at  ten  o'clock  in  the/br^-noon,  to  This  form  may  be  adapted   to  other 

do  and    receive   what    shall    then   and  jurisdictions    where     similar  statutory 

there  be  considered    concerning    him,  provisions   exist.     See   list  of   statutes 

and  have  you  then  and  there  this  writ,  cited  sutra,  note  i,  p.  154. 
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Witness  the  Honorable  yi9>^«  J/drrj^a//,  judge  of  the  said  Sixth 
Judicial  District  Court  in  and  for  said  county,  and  my  hand  and 
the  seal  of  said  court,  at  Bismarck,  this  sixteenth  day  oi  January, 
one  thousand  eight  hundred  and  ninety-nine. 

(seal)1  Calvin  Clark,  Clerk. 

Form  No.  10214.^ 

(Graydon's  F.  (Pa.  1845),  p.  317.) 
Allegheny,  ss. 
The  Commonwealth  oi  Pennsylvania,  to  Richard  Roe,  Greeting: 

We  command  you,  that  the  body  of  John  Doe,  under  your  custody 
detained  as  it  is  said,  by  whatsoever  name  he  may  be  charged, 
together  with  the  day  and  cause  of  his  detention,  you  have  before 
John  Marshall,  Esq.,  one  of  the  judges  of  our  county  court  of  common 
pleas,  at  his  chamber,  at  No.  102  Main  street,  in  the  city  oi  Pittsburg, 
county  of  Allegheny,  immediately  after  the  receipt  of  this  writ,  then 
and  there  to  do  and  be  subject  to  whatsoever  our  said  judge  shall 
consider  in  that  behalf.     And  have  you  then  and  there  this  writ. 

Witness  the  ']^oviorz!o\t.  John  Marshall,  judge  of  our  said  court,  at 
Pittsburg,  this  sixteenth  day  of  January,  one  thousand  eight  hundred 
and  ninety-nine. 

(seal)3  Peter  Parley,  prothonotary. 

Form  No.  i  o  2  1 5  .■» 
(R.  I.  Gen.  Laws  (1896),  c.  262,  §  4.) 

The  State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  sc. 
To  Richard  Roe,  sheriff  of  the  county  of  Providence;  Greeting, 

(seal)  We  command  you  that  the  body  of  John  Doe,  of  the  city  and 
county  of  Providence,  in  our  prison,  in  your  custody  (or  by  you  imprisoned 
or  restrained  0/  his  liberty),  as  it  is  said,  together  with  the  day  and  cause 
of  his  taking  and  detaining,  by  whatsoever  name  the  said  John  Doe 
shall  be  called  or  charged,  you  have  before  the  appellate  division  of 
our  Supreme  Court,  holden  at  Providence,  within  the  county  of  Provi- 
dence, immediately  the  receipt  of  this  writ,  to  do  and  receive  what 
our  said  court  shall  then  and  there  consider  concerning  him  in  this 
behalf;  and  have  there  this  writ. 

Witness,  Hon.  Charles  Matteson,  chief  justice  of  our  Supreme 
Court,  2X  Providence,  this  sixteenth  day  oi  January,  in  the  year  one 
thousand  eight  hundred  and  ninety-nine. 

Calvin  Clark,  Clerk.* 

1.  Seal. —  If  issued  by  the  court,  the  3.  Seal.  —  Writ  should  be  under  seal 
■writ  shall  be  under  the  seal  of  the  court;  of  court  of  the  judge  or  justice  a ward- 
if  by  the  judge,  it  shall  be  under  his  ing  the  writ.  Bright.  Pur.  Dig.  Pa. 
hand.     N.  Dak.   Rev.  Codes  (1895),  §  (1894),  p.  976.  §  i. 

8653.  4.  Rhode  Island. — Gen.  Laws  (1896), 

2.  Pennsylvania.  —  Bright.  Pur,  Dig.  c.  262,  §  4  <"/  seq.  See  also  vol.  8,  p.  42, 
(1894),  p.  976,  §  I  et  seq.     See  also  vol.     note  i;  and  supra,  note  2,  p.  196. 

8,  p.  42,  note  i;  and  supra,  note  2,  p.  196.         This  form  may  be  adapted   to  other 
This  form   may  be  adapted  to  other    jurisdictions    where   similar   statutory 
jurisdictions   where    similar    statutory     provisions  exist.     See  list  of   statutes 
provisions   exist.     See   list  of  statutes     cited  supra,  note  i,  p.  154. 
cited  supra,  note  i,  p.  154.  5.  Signature  and  Teste.  —  When    the 
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Form  No.  I02i6.> 

^clnviforilu  ^r/''^'''  }  ^"  ^^^  ^'''^^''  ^'''''■^'  '^'''^'^  ]^^^<^^^\  Circuit. 
The  State  of  South  Dakota  to  Richard  Roe,  Greeting: 

You  are  hereby  commanded  to  have  forthwith  the  body  ol  John 
Doe,  by  you  imprisoned  and  detained,  as  it  is  said,  together  with  the 
time  and  cause  of  such  imprisonment  and  detention,  by  whatsoever 
name  the  ssiid  John  Doe  shall  be  called  or  charged,  before  the  Circuit 
Court  of  the  Sixth  Judicial  Circuit  now  holden  and  in  session  at  the 
court-house  in  Pierre,  Hughes  county,  South  Dakota,  to  do  and  receive 
what  shall  then  and  there  be  considered  concerning  the  said  John  Doe. 

And  have  you  then  and  there  this  writ. 

Witness  the  Hon.  John  Marshall,  Judge  of  said  Circuit  Court,  and 
the  seal  of  said  court  affixed,  this  sixteenth  day  oi  January,  a.  d.  iW9. 

(seal)  Calvin  Clark,  Clerk.^ 

Form  No.  10217.' 

(Tenn.  Code  (1896),  §  5507.) 

State  of  Tennessee, )  To  the  Sheriff  of  Maury  County  (or  To  Richard 
Maury  County.        j  Roe,  as  the  case  may  be): 

You  are  hereby  commanded  to  have  the  body  of  John  Doe,  who  is 
alleged  to  be  unlawfully  detained  by  you,  before  the  circuit  court  (or 
before  me,  or  before  John  Marshall,  judge  of  the  circuit  court,  as  the 
case  may  be)  at  the  court-house  in  the  city  of  Columbia,  in  the  county 
of  Maury,  aforesaid,  on  the  seventeenth  day  of  January,  one  thousand 
eight  hundred  and  ninety-nine  (or  immediately  after  being  served  with 
this  writ),  to  be  dealt  with  according  to  law,  and  have  you  then 
and  there  this  writ  with  a  return  thereon  of  your  doings  in  the 
premises. 

This  sixteenth  day  of  January,  one  thousand  eight  hundred  and 
ninety-nine. 

John  Marshall,  judge  of  the  ninth  judicial  circuit.* 

Form  No.  10218.^ 

The  State  of   Texas  ^  to   Richard  Roe,  Sheriff  of  Freestone  County, 
Greeting: 

writ  is  issued  by  the  appellate  division  This  form  may  be  adapted   to  other 

of    the    supreme   court   in    session,    it  jurisdictions  where  similar    statutory 

shall  be  signed  by  the  clerk  and  tested  provisions  exist.     See   list  of   statutes 

like  other  writs  in  this  stale.     When  cited  supra,  note  i,  p.  154. 

issued  by  a  justice,  it  shall  be  signed  4.  By  Whom  Issued.  —  When  the  writ 

by   him.     R.  I.   Gen.    Laws   (1896),  c.  is  allowed  by  a  court  in  term,  it  is  is- 

262,  §  5.  sued   by  the  clerk,  but  in    other  cases 

1.  South  Dakota.  —  Dak.  Comp.  Laws  the  judge  or  chancellor  issues  the  writ 
(1887),  §  7839.  See  vol.  8,  p.  42,  note  i;  himself,  signing  it  officially.  Tenn. 
and  supra,  note  2,  p.  196.  Code  (1896),  §  5508. 

2.  Seal. —  The  writ,  if  issued  by  the  6,  Texas.  —  Code  Crim.  Proc.  (1895), 
court,  shall  be  under  the  seal  of  the  art.  151  et  seq.  See  also  vol.  8,  p.  42, 
court;  if  by  a  judge,    shall   be   under  note  i;andj«/ra,  note  2,  p.  196. 

the  hand  of  the  judge.     Dak.  Comp.  This  form   may  be  adapted  to  other 

Laws  (1887),  §  7839.  jurisdictions   where   similar   statutory 

3.  Tennessee.  —  Code  (1896),  §  5507  if/  provisions  exist.  See  list  of  statutes 
seq.     See   also  vol.  8,  p.  42,  note  i;  and  cited  supra,  note  I,  p.  154. 

supra,  note  2,  p.  196.  6.  The  writ  runs  in  the  name  of  the 
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You  are  hereby  commanded  to  produce  and  have  before  John 
Marshall,  judge  of  the  County  Court  of  Freestone  county,  Texas,  at 
Fairfield,  in  the  county  of  Freestone,  said  state,  on  the  seventeenth  day 
of  January,  i&99,  at  ten  o'clock  A.  m.,  the  person  and  body  of  John 
Doe,  whom  it  is  alleged  you  illegally  restrain  of  his  liberty,  when  and 
where  you  will  show  why  you  hold  the  said  John  Doe  in  custody  and 
restrain  him  of  his  liberty. 

Herein  fail  not,  but  of  this  writ  make  due  return  as  the  law  directs. 

Witness  my  official  signature  at  Fairfield,  Texas,  this  sixteenth  day 
of  January^  i8PP. 

John  Marshall,  Judge  of  the  County  Court 
of  Freestone  County,  Texas}- 


K  ss. 


Form  No.  i  o  2  i  9  .* 

(Vt.  Stat.  (1894),  §  5417,  No.  10.) 

State  of  Vermont, 
County  of  Washington. 

To  the  sheriff  of  Washington  County  {or  person  having  the  custody  of 
the  prisoner,  to  be  designated  by  his  name  or  name  of  ofiice,  or  to  any 
sheriff  in  the  state,  or  his  depiity,  as  the  case  maybe).  Greeting: 

By  authority  of  the  state  of  Vermont,  you  are  hereby  commanded, 
that  the  body  of  John  Doe,  of  the  city  oi  Montpelier,  in  the  county  of 
Washington  (o\  by  you  imprisoned  and  restrained  of  his  liberty,  as  the 
case  may  be),  together  with  the  day  and  cause  of  his  commitment 
(taking  and  detaining),  by  whatsoever  name  the  said  John  Doe  shall  be 
called  or  charged,  you  have  before  the  county  court  next  to  be  held  at 
the  city  of  Montpelier,  within  and  for  the  county  of  Washington  (or 
before  the  court  now  sitting  at  Montpelier,  within  and  for  the  county  of 
Washington,  or  before  me  at  the  city  of  Montpelier,  in  the  county  of 
Washington,  immediately  after  the  receipt  of  this  writ,  as  the  case  may 
be),  to  do  and  receive  what  the  said  court  shall  then  and  there  con- 
sider concerning  him  in  this  behalf,  and  have  you  then  and  there  this 
writ.* 

Dated  at  Montpelier,  in  the  county  of  Washington,  the  sixteenth  day 
of  January,  A.  d.  one  thousand  eight  hundred  and  ninety-nine. 

Calvin  Clark,  clerk.  ^ 
Form  No.  10220.^ 

The  Commonwealth  of  Virginia  to  the  Sheriff  of  the  County  of 
Albemarle,  Greeting: 

State  of  Texas,  and  is  addressed  to  the  seq.     See  also  vol.  8,  p.  42,  note  i;  and 

person  having  the  prisoner  under   re-  supra,  note  2,  p.  ig6. 

straint.     Tex.  Code  Crim.  Proc.  (1895),  8.  Signature. —  Issued  by  the  supreme 

-art.  152  et  seq.  court  or  county  court,  the  writ  shall  be 

1.  Signature.  —  The  writ  should  be  signed  by  the  clerk;  otherwise  by  the 
signed  by  the  judge  or  the  clerk  of  the  judge  issuing  the  same.  Vt.  Stat, 
court.     Tex.  Code   Crim.  Proc.  (1895),  (1894),  §  1588. 

a.n.  IS2  et  seq.  \.  Virginia. — Code    (1887).     §    3029 

Seal.  —  The  seal  of  the  clerk  should  etseq. 

be  affixed  when  issued  by  the  court.  IVest  Virginia.  —  Code  (1891),  c.  iii, 

Tex.  Code  Crim.  Proc.  (1895),  art.  152  %2  et  seq. 

et  seq.  See  also  vol.    8,    p.  42,  note    I ;  and 

2.  Vermont. — Stat.  (1894),  §   1587  et  supra,  note  2,  p.  I96. 
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We  command  you,  that  the  body  of  John  Doe,  detained  by  you  and 
under  your  custody,  as  it  is  said,  together  with  the  day  and  cause  of 
his  being  taken  and  detained,  by  whatsoever  name  he  may  be  called, 
you  have  before  the  judge  of  our  Circuit  Court  of  the  county  of 
Albemarle,  at  the  court-house  thereof,  on  the  seventeenth  di^Ly  ol  January, 
i899,  to  do,  submit  to  and  receive  all  and  singular  those  things  which 
shall  then  and  there  be  considered  of  him  in  this  behalf.  And  have 
then  there  this  writ. 

Witness,  Calvin  Clark,  clerk  of  our  said  court,  at  the  court-house,  the 
sixteenth  day  of  January,  i899,  in  the  one  hundred  and  twenty-third  year 
of  the  commonwealth. 

Calvin  Clark. 
Form  No.  i  o  2  2  i.' 

(Wis.  Stat.  (1898).  §  3413.) 
State   of   Wisconsin,  )  ^       j^  ^j^^  ^^^^  ^^  ^^^  g^^^^  ^^  Wisconsin-?' 
Ractne  County.  \ 

To  the  Sheriff  of  Racine  County  {ox  Richard  Roe): 

You  are  hereby  commanded  to  have  the  body  ol  John  Doe,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatever  name  the 
said  John  Doe  shall  be  called  or  charged,  before  John  Marshall,  judge 
of  the  circuit  court  (or  county  court  or  court  commissioner,  as  the  case 
may  be),  at  the  court-house  in  Racine,  in  the  county  of  Racine,  state  of 
Wisconsin,  on  the  seventeenth  day  of  January,  a.  d.  one  thousand  eight 
hundred  and  ninety-nine  (or  immediately  after  the  receipt  of  the  writ),  to 
do  and  receive  what  shall  then  and  there  be  considered  concerning 
the  said  John  Doe,  and  have  you  then  and  there  this  writ. 

Witness  the  Honorable  John  Marshall,  judge  of  the  circuit  court  of 
said  county  of  Racine,  and  the  seal  of  said  court  (or  John  Marshall, 
county  judge,  or  court  commissioner),  at  the  court-house  of  said  court,  in 
said  county,  this  sixteenth  day  oi  January,  k.  d.  one  thousand  eight 
hundred  and  ninety-nine. 

(seal)3  Calvin  Clark,  Clerk. 

Form  No.  10222.^ 

(Precedent  in  Ex  p.  Merryman,  Taney's  Dec.  (U.  S.)  249.)* 

District  of  Maryland,  to  wit: 

The    United    States  of  America,     To   General  George  Cadwalader, 
Greeting: 
You  are  hereby  commanded  to  be  and  appear  before  the  Honor- 
able  Rodger  B.  Taney,   chief  justice   of   the   supreme   court  of  the 
United  States,  at  the  United  States  court-room,  in  the  Masonic  Hall,  in 

1.  Wisconsin.  —  Stat.  (1898),  §  3413  3.  Unsealed  Writ.  —  A  writ  issued 
et  seq.  See  also  vol.  8,  p.  42,  note  i;  under  the  sign-manual  of  the  officer 
note  2,  p.  196,  supra.  thereto   authorized   is   as   effectual   as 

This  form  may  be  adapted  to  other  though   issued  under   the   seal   of   the 

jurisdictions   where   similar   statutory  court.     Matter  of  Blair,  4  Wis.  522. 

provisions  exist.     See  list  of  statutes  4.  Federal  Courts.  —  U.  S.   Rev.  Stat, 

cited  supra,  note  I,  p.  154.  (1878),   §  755.     See  also  vol.  8,  p.  42, 

2.  The  style  of  all  writs  and  process  note  i;  and  supra.,  note  2,  p.  196. 
shall   be   "The   State   of  Wisconsin."  6.  Consult    also     Form    No.    ioiS4> 
Wis.  Const.,  art.  7.  §  17.  supra,  and  notes  thereto. 
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the  city  of  Baltimore,  on  Monday,  the  '21th  day  of  May,  iS61,  at 
e/even  o'clock  in  the  morning,  and  that  you  have  with  you  the  body  of 
John  Merryman,  of  Baltimore  county,  and  now  in  your  custody,  and 
that  you  certify  and  make  known  the  day  and  cause  of  the  caption 
and  detention  of  the  said  John  Merryman,  and  that  you  then  and 
there,  do,  submit  to,  and  receive  whatsoever  the  said  chief  justice 
shall  determine  upon  concerning  you  on  this  behalf,  according  to 
law,  and  have  you  then  and  there  this  writ. 

Witness,  the  Honorable  R.  B.  Taney,  chief  justice  of  our  supreme 
court,  [this  twenty-sixth  day  of  May,  i861,  and  in  the  eighty-fifth 
year  of  the  Independence  of  the  United  States  of  America.] 

(seal)  Thomas  Spicer,  Clerk. 

Issued  26th  May,  iS61. 

(2)  Containing  Summons  Clause.^ 

Form  No.  10223.* 
(Me.  Rev.  Stat.  (1883),  §  18.) 

State  of  Maine. 
To   the   Sheriffs   of    our    several    Counties    and    their  respective 
deputies,  Greeting. 

(seal)  We  command  you  that  you  take  the  body  of  John  Doe,  of 
the  city  of  Augusta,  county  of  Kennebec,  state  of  Maine,  imprisoned 
and  restrained  of  his  liberty,  as  it  is  said,  by  Richard  Roe,  of  the  city 
of  Augusta,  county  of  Kennebec,  state  of  Maine,  and  have  him  before 
our  Supreme  Judicial  Court  (or  Superior  Courf)  held  at  the  city  of 
Augusta  within  and  for  the  county  of  Kennebec,  immediately  after 
receipt  of  this  writ,  to  do  and  receive  what  our  court  shall  then  and 
there  consider  concerning  him  in  this  behalf;  and  summon  the  said 
Richard  Roe  then  and  there  to  appear  before  our  said  court  to  show 
cause  for  taking  and  detaining  the  said  John  Doe,  and  have  you 
there  this  writ  with  your  doings  thereon. 

Witness  {continuing  and  concluding  as  in  Form  No.  lOWS), 

Form  No.  10224.* 

(Mass.  Pub.  Stat.  (1882),  c.  185,  §  6.)* 

1.  Contaiiiing  Summons  Clause. —  Writs  note  2,  p.  196,  supra  ;  Form  No.  10203, 
containing  clauses  directing  the  sum-     supra,  and  notes  thereto. 

moning  of  the  person  having  custody  This  form  may  be  adapted  to  other 

of    the    prisoner   to  appear  and  show  jurisdictions    where   similar   statutory 

cause  for  taking  and  detaining  him  are  provisions  exist.     See   list   of  statutes 

provided  for  in  many  jurisdictions,  par-  cited  j«/ra,  note  i,  p.  154. 

ticularly  in    cases  of  imprisonment  or  3.  Massachusetts.  —  Pub.  Stat.  (1882), 

restraint    of    personal  liberty  by   any  c.  185,  §  5      See  also  vol.  8,  p.  42,  note 

person    not   a   sheriff     deputy    sheriff,  i;  and  supra,  note  2,  p.  196. 

coroner,  constable,  jailor,  or  marshal,  This  form  may  be  adapted   to  other 

deputy   marshal,  or  other  officer.     Me.  jurisdictions    where   similar   statutory 

Rev.  Stat.  (1883),  c.  99,  §  18.     See  also  provisions  exist.     See  list  of   statutes 

list  of  statutes  cited  supra,  note  — ,  p.  — .  cited  supra,  note  i,  p.  254. 

For  illustrations  of  such  writs  see  4.  The  form  of  the  writ  shall  be  sub- 
Farms  Nos.  10223  to  10229,  infra.  stantially  as  heretofore  used  in  the  com- 

2.  i)/o«W.— Rev.  Stat.  (1883),  c.  99,  §  mon wealth.  Mass.  Pub.  Stat.  (1882), 
18  et  seq.     See  also  vol.  8,  p.  42,  note  l;  c.  185,  §  5. 
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Commonwealth  of  Massachusetts. 
To  the  sheriffs  of  our  several  counties  and  to  their  respective 
deputies,  Greeting. 
(seal)  We  command  you  that  the  body  of  John  Doe,  of  Boston.,  in 
the  county  of  Suffolk,  by  Richard  Roe,  of  Boston,  in  the  county  of  Suf- 
folk, imprisoned  and  restrained  of  his  liberty,  as  it  is  said,  you  take 
and  have  before  John  Marshall,  a  justice  of  our  supreme  judicial  court, 
at  Boston,  within  and  for  the  county  of  Suffolk,  immediately  after  the 
receipt  of  this  writ,  to  do  and  receive  what  our  said  justice  shall  then 
and  there  consider  concerning  him  in  this  behalf;  and  summon  said 
Richard  Roe  then  and  there  to  appear  before  our  said  justice  to  show 
the  cause  of  the  taking  and  detaining  of  said  John  Doe;  and  have  you 
there  this  writ  with  your  doings  thereon. 

Witness  John  Marshall,  at  Boston,  this  sixteenth  day  of  January,  in 
the  year  \Z99. 

Calvin  Clark,  Clerk.  ^ 
Form  No.  10225.' 
(Miss.  Anno.  Code  (1892),  §  2235.) 

The  State  of  Mississippi, 

To  the  Sheriff  or  any  lawful  officer  of  Rankin  county: 

You  are  hereby  commanded  to  take  and  have  the  body  oi  John  Doe, 
restrained  of  his  liberty,  as  it  is  said,  hy  Richard  Roe,  before  the  Hon. 
John  Marshall,  a  judge  of  our  circuit  court,  at  Jackson,  in  the  county 
of  Rankin,  state  of  Mississippi,  forthwith,  to  do  and  receive  what 
shall  then  be  considered;  and  do  you  summon  the  said  Richard  Roe  to 
appear,  then  and  there  to  show  the  cause  of  detaining  said  John  Doe, 
and  have  you  then  and  there  this  writ,  with  your  proceedings 
indorsed  thereon. 

Witness  {continuing  and  concluding  as  in  Form  No.  10206). 

Form  No.  10226.^ 

(Neb.  Comp.  Stat.  (1897),  §  7092.) 
The  State  of  Nebraska,  ] 

r  SS 

Lancaster  County.  \ 

The  State  of  Nebraska  to  the  sheriff  of  our  said  County,  greeting: 

We  command  you,  that  the  body  of  John  Doe,  of  Lincoln,  Lancaster 
county,  Nebraska,  imprisoned  and  restrained  of  his  liberty,  as  it  is 
said,  you  take  and  have  before  John  Marshall,  a  judge  of  our  district 
court  of  our  said  county,  or  in  case  of  his  absence  or  disability  before 
some  other  judge  of  the  same  court  at  the  county  court-house  \n  Lincoln, 
in  the  county  of  Lancaster  aforesaid,  forthwith  to  do  and  receive  what 

1.  Signature.  —  Writ  issued  by  the  This  form  may  be  adapted  to  other 
court  in  session  shall  be  signed  by  the  jurisdictions  where  similar  statutory 
clerk,  otherwise  it  shall  be  signed  by  provisions  exist.  See  list  of  statutes 
the  magistrate  issuing  ths  same.    Mass.  cited  ^M^r«,  note  i,  p.  154. 

Pub.  Stat.  (1882),  c.  185,  §  7.  3.  Nebraska.  —Comp.  Stat.  (1897),  § 

2.  Mississippi. —  Anno.  Code  (1892),  7092  et  seq.  See  also  vol.  8,  p.  42,  note 
§  2235  et  seq.  See  also  vol.  8,  p.  42,  i;  note  2,  p.  196,  supra;  Form  No. 
note    i;    supra,   note  2,   p.    196;  Form  10208  and  notes  thereto. 

No.  10206,  supra,  and  notes  thereto.  This  form  may  be  adapted  to  other 
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our  said  judge  shall  then  and  there  consider  concerning  him  in  his 
behalf;  and  summon  the  said  Richard  Roe  then  and  there  to  appear 
before  our  said  judge  to  show  the  cause  of  the  taking  and  detaining 
of  the  said  John  Doe;  and  have  you  there  this  writ  with  your  doings 
thereon. 

Witness  my  hand  and  the  seal  of  the  said  court,  at  Lincoln,  this 
sixteenth  day  of  January  in  the  year  one  thousand  eight  hundred 
and  ninety-nine. 

(seal)  Calvin  Clark,  Clerk  of  the  district  court. 

Form  No.  10227.' 

(Bates'  Anno.  Stat.  Ohio  (1897),  §  5734.) 

The  State  of  Ohio,  Cuyahoga  County,  ss. 
To  Richard  Roe,  Sheriff  of  Cuyahoga  County,  Greeting: 

We  command  you  to  have  the  body  of  John  Doe  of  the  city  of 
Cleveland,  in  Cuyahoga  county,  Ohio,  by  Richard  Roe  of  the  city  of 
Cleveland,  Cuyahoga  county,  Ohio,  imprisoned  and  restrained  of  his 
liberty,  as  it  is  said,  you  take  and  have  before  John  Marshall,  a  judge 
of  onr probate  court,  or  in  case  of  his  absence  or  disability,  before 
some  other  judge  of  the  same  court,  at  the  court-house  in  the  city  of 
Cleveland,  Cuyahoga  county,  Ohio,  forthwith  to  do  and  receive  what 

our  said  judge  shall  then  and  there  consider concerning  him  in 

his  behalf;  and  summon  the  said  Richard  Roe,  then  and  there  to 
appear  before  our  said  judge,  to  show  the  cause  of  the  taking  and 
detention  of  the  said  John  Doe. 

Witness  my  hand  and  the  seal  of  said  court  at  Cleveland  this  sixteenth 
day  oi  January,  in  the  year  iS99. 

(seal)*  John  Marshall,  Probate  Judge.^ 

Form  No.  10228.* 

(R.  I   Gen.  Laws  (1896),  c.  262,  §  4.) 
The  State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  sc. 

To   the   Sheriffs  of  our  several   Counties,  and  to  their   Deputies, 
Greeting: 
(seal)     We  command  you  that  the  body  oi  John  Doe,  of  Providence 
in  said  state,  by  Richard  Roe,  of  Providence  in  said  state,  imprisoned 

jurisdictions   where   similar    statutory  be  issued  forthwith  by  the  clerk  of  the 

provisions   exist.     See  list  of  statutes  court  whereof  the  person  who  granted 

cited  supra,  note  i,  p.  154.  it  is  a  judge,  or,  in  case  of  emergency, 

1.  Ohio,  —  Bates'  Anno.  Stat.  (1897),  said  judge  may  issue  the  writ  under 
§  5734  ft  ^'l-  See  also  vol.  8,  p.  42,  his  own  hand  and  may  depute  any 
note  i;andj«/ra,  note  2,  p.  196.  oflScer  or  person   to  serve   it.     Bates' 

This  form  may  be  adapted  to  other  Anno.  Stat.  Ohio  (1897),  §  5731. 
jurisdictions    where   similar   statutory        4.  Rhode  Island.  —  Gen.  Laws  (1896), 

provisions  exist.     See   list  of  statutes  c.    262,    §   4  ^/  seq.      See   also   vol.   8, 

cited  supra,  note  I,  p.  154.  p.   42,  note    i;   note   2,    p.    196,    supra; 

2.  SeaL  —  When  issued  by  the  clerk,  Form  No.  10215,  supra,  and  notes 
the  writ  shall  be  under  the  seal  of  the  thereto. 

court;  when  issued  by  the  judge,  it  This  form  may  be  adapted  to  other 
shall  be  under  his  own  hand.  Bates'  jurisdictions  where  similar  statutory 
Anno.  Stat.  Ohio  (1897),  §  5731.  provisions  exist.     See  list  of  statutes 

8.  By  Whom  Issued.  —  The  writ  shall     cited  j«/ra,  note  i,  p.  154. 
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or  restrained  of  his  liberty,  as  it  is  said,  you  take  and  have  before  the 
appellate  division  of  our  Supreme  Court,  holden  at  Providence,  within 
the  county  of  Providence,  immediately  after  the  receipt  of  this  writ, 
to  do  and  receive  whatever  said  court  shall  then  consider  concerning 
him  in  this  behalf,  and  summon  the  said  Richard  Roe  then  and  there 
to  appear  before  our  said  court  to  show  the  cause  of  the  taking  and 
detaining  of  the  said  John  Doe,  and  have  you  there  this  writ,  with  your 
doings  thereon. 

Witness  {continuing  and  concluding  as  in  Form  No.  10215). 

Form  No.  Z0229.' 

(Vt.  Stat.  (1894),  §  5417,  No.  10.) 

(Commencing  as  in  Form  No.  10219,  and  continuing  do7vn  to  *.) 
And  you  are  hereby  commanded  to  summon  the  said  Richard  Roe 
{naming  the  person  by  whom  such  prisoner  is  restrained)  to  appear  before 
said  court  (or  before  me,  as  the  case  may  be)  at  the  time  and  place 
aforesaid,  to  show  cause,  if  any  he  have,  of  the  taking  and  detaining 
said  John  Doe. 

Dated  {continuing  and  concluding  as  in  Form  No.  10219). 

f.  Indorsements  Upon  Writ.* 
(1)  "By  the  Habeas  Corpus  Act."' 

Form  No.  10230.* 

{Indorsed  upon  the  writ  these  words:) 

By  the  Habeas  Corpus  Act. 

John  Marshall,  Judge, 
(or  Calvin  Clark,  Clerk).^ 

Form  No.  10231.' 

{Indorsed  upon  the  writ  these  words:) 

By  Act  of  Assembly  one  thousand  seven  hundred  and  eighty-five. 
John  Marshall,  Judge  of  the  County  Court 
of  Common  Pleas  of  Allegheny  County. 

1.  Vermont.  —  Stat.  (1894),  §  1593  et  be  indorsed  with  these  words:  "  By 
seq.  See  also  vol.  8,  p.  42,  note  i;  note  the  Habeas  Corpus  Act."  Mills'  Anno. 
2,  p.  196,  supra;  Form  No.  10219,  supra,  Stat.  Colo.  (1891),  §  2106.  See  also 
and  notes  thereto.  list   of   statutes    cited    supra,    note    i, 

This  form  may  be  adapted  to  other  p.  154. 

jurisdictions    where    similar   statutory  'k.  Colorado. — Mills' Anno.  Stat.  (1891), 

provisions   exist.     See   list  of  statutes  §  2106. 

cited  supra,  note  i,  p.  154.  5.  Signature.  —  To  be  signed  by  the 

2.  Order  of  Allowance.  —  For  forms  of  clerk  when  issued  by  the  court;  to  be 
certificates  or  orders  allowing  and  signed  by  the  judge  when  awarded  by 
granting  writs  of  habeas  corpus  to  be  him. 

indorsed  upon  the  writ  see  Forms  Nos.  6.  Pennsylvania.  —  Every   writ   shall 

10176  to  10184,  supra.  be  indorsed  in  this  manner:    "By  Act 

3.  "  By  the  Habeas  Corpus  Act."  —  To  of  Assembly  one  thousand  seven  hun- 
the  intent  that  no  officer,  sheriff,  jailor,  dred  and  eighty-five,"  and  shall  be 
keeper,  or  other  person  to  whom  such  signed  by  the  judge  or  justice  who 
writ  shall  be  directed,  may  pretend  awards  the  same.  Bright.  Pur.  Dig. 
ignorance  thereof,  every  such  writ  shall  Pa.  (1894),  p.  976,  §  i. 
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(2)  Relating  to  Payment  of  Fees  and  Charges. 

Form  No.  10232.' 

{Indorsed  upon  the  writ  the  following  i) 

No.  102. 

The  People  of  the  State  of  Colorado,  ex  rel. 

John  Doe 

against 

Richard  Roe. 

Writ  of  Habeas  Corpus. 

By  the  Habeas  Corpus  Act. 

John  Marshall.,  Judge. 
The  within  writ  to  be  executed  on  condition  that  said  relator  doth 
pay  or  cause  to  be  paid  (or  tender,  if  payment  is  refused)  the  sum 
of  y?/",^  dollars,  the  legal  charge  ^  for  bringing  up  the  body  of  the  said 
John  Doe  before  said  judge,  the  said  relator  having  already  given 
security  to  pay  the  charge  of  taking  him  back  from  whence  he  came, 
if  remanded. 

John  Marshall,  Judge. 

Form  No.  10233.' 

{Indorsed  upon  the  writ  the  following-) 

No.  102.  \ 

In  re  the  petition  of  John  Doe  for  a  Writ  of  Habeas  Corpus.  \ 
By  the  Habeas  Corpus  Act. 
The  within  writ  to  be  executed  on  condition  that  the  said  John 
Doe  doth  pay  or  cause  to  be  paid  to  the  said  Richard  Roe  (or  tender, 
if  payment  is  refused)  the  sum  of  fifty  dollars,  his  legal  charge  for 
bringing  up  the  body  of  the  said  John  Doe  before  the  said  court;  he, 
the  saidy^^i^  Doe  having  already  given  sufficient  security  to  pay  the 
charge  of  taking  him  back  from  whence  he  came,  if  he  shall  be 
remanded. 

Calvin  Clark,  Clerk. 
Form  No.  10234.* 

In  Circuit  Court, 

County  of  Hughes. 

State  of  South  Dakota  ex  rel. 

John  Doe 

against 

Richard  Roe. 

1.  Colorado. — Mills'  Anno.  Stat.  (i8gl),        8.  Colorado. — Mills'  Anno.  Stat.  (1891), 
§  2106.  §  2106. 

This  form  may  be  adapted  to  other  This  form  may  be  adapted  to  other 

jurisdictions   where   similar   statutory  jurisdictions    where   similar   statutory 

provisions  exist.     See  list  of  statutes  provisions  exist.     See  list  of  statutes 

cited  supra,  note  i,  p.  154.  cited  supra,  note  i,  p.  154. 

2.  Charges    of   bringing    the   prisoner  4.  South  Dakota.  —  Dak.  Com  p.  Laws 
must  be  ascertained   by  the   court  or  (18S7),  ^  7839. 

judge  awarding  said  writ  and  indorsed  This  form  may  be  adapted  to  other 
upon  it.  Mills'  Anno.  Stat.  Colo,  jurisdictions  where  similar  statutory 
(1891),  5^  2106.  See  list  of  statutes  provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154.  cited  J«/ra,  note  i,  p.  154. 
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Writ  of  Habeas  Corpus. 
By  the  Habeas  Corpus  Act. 
To  said  Richard  Roe: 

Sufficient  security  having  been  given  to  pay  the  charges  for  carry- 
ing back  the  said  John  Doe  if  he  shall  be  remanded,  you  will  produce 
the  body  of  the  said  John  Doe  as  within  commanded,  upon  payment 
or  tender  of  the  charges  of  bringing  him,  not  exceeding  the  sum  of 
Jifty  dollars. 

Calvin  Clark^  Clerk. 

g.  Return  to  Writ.' 

(1)  Of  Person  Executing  Writ.^ 

{a)  Generally. 

Form  No.  10235.' 

Came  to  hand  the  sixteenth  day  ol  January,  i899,  at  ten  o'clock 
A.  M.,  and  executed  the  sixteenth  day  of  January,  i899,  f  by  delivering 
to  the  within  named  Richard  Roe,  in  person,  a  true  copy  of  this 
writ.  * 

Simon  Stevenson, 
Sheriff  of  Freestone  County,  Texas. 
[Sworn  to  and  subscribed  before  me,  this  sixteenth  day  of  January^ 
i899. 

Calvin  Clark, 
Clerk  of  District  Court  of  Freestone,  Texas.J* 

(l>)  Reciting  Service  of  Summons. 
Form  No.  10236.* 

Suffolk,  ss.  Boston,  January  17,  i899. 

By  virtue  of  the  within  writ  I  now  have  the  body  of  the  within 
named  John  Doe  before  this  honorable  court.  And  I  do  hereby  certify 
that  I  have  summoned  the  within  named  Richard  Roe  to  appear 
before  this  honorable  court  to  answer  as  in  the  within  named  writ 
ordered. 

Simon  Stevenson^  Sheriff. 

1.  Amendment  of  retnm  to  a  writ  of  jurisdictions  where  similar  statutory 
habeas  corpus  is  provided  for  by  statute  provisions  exist.  See  list  of  statutes 
in    many    jurisdictions.      See    list    of     cited  j«/>ra,  note  i,  p.  154. 

statutes  cited  supra,  note  i,  p.  154.  4.  Affidavit  of  Service.  —  The  return  of 
For  forms  connected  with  amendment  a  writ  of  habeas  corpus  under  the  pro- 
proceedings,  generally,  consult  the  title  visions  of  Tex.  Code  Crim.  Proc.  (1895), 
Amendments,  vol.  i,  p.  712.  art.  176,  if  made  by  any  person  other 

2.  Consult  also  the  title  Service  of  than  an  oflScer,  shall  be  under  oath. 
Writs  and  Papers.  Tex.    Code    Crim.     Proc.    (1895),    art. 

Acceptance  of  Service.  —  Service  of  the  178. 
writ    may    be     accepted.       People     v.         5.  Massachusetts.  —  Pub.  Stat.  (1882), 

Bradley,  60  111.  390.  c.   185,  §  5.     See   also   supra,    note   i, 

Serviceof  writ  may  be  acknowledged,  p.  212. 
State  V.  Bridges,  64  Ga.  146.  This  form  may  be  adapted  to  other 

S.  Texas. — Code  Crim.  Proc.  (1895),  jurisdictions    where   similar   statutory 

art.  176.  provisions   exist.     See  list  of  statutes 

This  form  may  be  adapted  to  other  cited  supra,  note  i,  p.  154. 

217  Volume  9. 


10237.  HABEAS  CORPUS.  10241. 

Form  No.  10237 .' 
Providence^  sc. 

In  Providence^  in  said  county,  on  this  seventeenth  day  oi  January,  a.  d. 
i%99.  By  virtue  of  the  within  writ  I  have  taken  the  body  oi  John 
Doe,  therein  named,  and  him  have  before  the  appellate  division  of  the 
Supreme  Court  at  Providence  in  the  county  of  Providence,  and  at  the 
same  time  I  summoned  Richard  Roe,  also  named  in  said  writ,  forth- 
with to  appear  before  said  court  and  to  show  cause  for  the  taking 
and  detaining  of  the  said  John  Doe, 

By  Simon  Stevenson,  Sheriff. 

(c)   Where  Admittance  is  Refused  to  Person  Serving  Writ. 

Form  No.  10238.* 

{Commencing  as  in  Form  No.  10235,  and  continuing  down  to  f )  by  fix- 
ing a  copy  of  the  within  writ  of  habeas  corpus  upon  a  conspicuous 
part  of  the  house  where  the  within  named  Richard  Roe  \  resides,  that 
is  to  say,  upon  the  wall  on  the  front  portico  of  the  said  house,  where 
the  said  Richard  Roe  §  resides,  for  the  reason  that  the  said  Richard 
Roe  refused  admittance  to  me. 

{Concluding  with  signature  and  affidavit  as  in  Form  No.  10285.^ 

Form  No.  10239.* 

{Commencing  as  in  Form  No.  10235,  and  continuing  down  to  f)  by  fix- 
ing a  copy  of  the  within  habeas  corpus  upon  a  conspicuous  part  of 
the  house  where  the  within  named  John  Doe  is  confined,  that  is  to 
say,  upon  the  wall  on  the  front  portico  of  said  house,  where  the  said 
within  named  John  Doe  is  confined,  ||  for  the  reason  that  the  within 
named  Richard  Roe  refused  admittance  to  me. 

{Concluding  with  signature  and  affidavit  as  in  Form  No.  102S5.) 

{d^   Where  Defendant  Concealed  Himself. 

Form  No.  10240.* 

{Commencing  as  in  Form  No.  10238,  and  continuing  to  J)  conceals 
himself  {continuing  as  in  Form  No.l2083,  to  §)  conceals  himself,  for  the 
reason  that  the  said  Richard  Roe  concealed  himself  from  me. 

{Concluding  with  signature  and  affidavit  as  in  Form  No.  10235.') 

Form  No.  i  o  2  4  i  .* 

{Commencing  as  in  Form  No.  10239,  and  continuing  to  || )  for  the 
reason  that  the  said  within  named  Richard  Roe  concealed  himself 
from  me. 

{Concluding  with  signature  and  affidavit  as  in  Form  No.  10235.) 

1.  Rhode  Island. —  Gtn.  Laws  (1896)  2.    TVjrcj.  — Code  Crim.  Proc.  (1895), 

c.  262,  §  8.  art.  177. 

This  form  may  be  adapted  to  other  This  form  may  be  adapted  to  other 

jurisdictions    where    similar  statutory  jurisdictions    where   similar   statutory 

provisions   exist.     See  list  of  statutes  provisions  exist.     See  list  of  statutes 

cited  supra,  note  I,  p.  154.  cited  supra,  note  i,  p.  154. 
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{e)   Where  Defendant  Refused  to  Receive  Copy. 

Form  No.  10242.' 

{Commencing  as  in  Form  No.  10285,  and  continuing  to  \)  by  offer- 
ing to  deliver  to  the  within  named  Richard  Roe  a  copy  of  the 
within  writ  of  habeas  corpus,  which  said  copy  of  said  writ  the  said 
Richard  Roe  refused  to  receive,  whereupon  I  informed  verbally  the 
said  Richard  Roe  of  the  purport  of  the  said  within  writ  of  habeas 
corpus. 

{Concluding  with  signature  and  affidavit  as  in  Form  No.  102S5.) 

(/■)   Where  Original  Writ  was  Exhibited. 

Form  No.  10243.' 

{Commencing  as  in  Form  No.  10235,  and  continuing  to  *) ;  and  I  also 
exhibited  to  the  sdixd  Richard  Roe  at  the  same  time  the  within  original 
writ,  he  having  demanded  to  see  said  original  writ. 

{Concluding  with  signature  and  affidavit  as  in  Form  No.  10235.) 

(2)  Of  Person  Restraining  Prisoner.^ 


1.  Texas.  —  Code  Crim.  Proc.  (1895), 
art.  176. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  1,  p.  154. 

2.  Beqnisites  of  Betnni  to  Writ,  Gen- 
erally.—  The  statutes  usually  provide 
expressly  what  the  return  to  a  writ  of 
habeas  corpus  shall  contain.  For  these 
statutory  provisions  see  list  of  statutes 
cited  supra,  note  i,  p.  154. 

Host  be  Hade  in  Writing.  —  See  list  of 
statutes  cited  supra,  note  I,  p.  154. 
But  see  McConologue's  Case,  107  Mass. 

154. 

Should  be  addressed  to  the  officer  or 
tribunal  before  whom  the  writ  was 
made  returnable.  See  list  of  statutes 
cited  supra,  note  I,  p.  154;  9  Encycl.  of 
PI.  and  Pr.  1035. 

Shonld  be  Besponsive  to  the  Writ.  — 
Ex  p.  Durbin,  102  Mo.  100;  In  r^  Wald- 
rip,  I  Arizona482;  Matter  of  Chipchase, 
56  Kan.  357;  State  v.  Reuff,  29  W.  Va. 

751- 
Allegations  Relating  to  Custody.  —  See 

list  of  statutes  cited  supra,  note  i,  p. 
154;  9  Encycl.  of  PI.  and  Pr.  1036; 
Rivers  v.  Mitchell,  57  Iowa  193;  Matter 
of  Stacy,  10  Johns.  (N.  Y.)  328;  State  v. 
Philpot,  Dudley  (Ga.)  46;  In  re  Doo 
Woon,  18  Fed.  Rep.  898. 

Authority  for  detention  should  be 
given.     See  list  of  statutes  cited  supra. 


note  I,  p.  154;  9  Encycl.  of  PI.  and  Pr. 
1037;  Smith  V,  Hess,  91  Ind.  424;  Peo- 
ple V.  Pinkerton,  77.  N.  Y.  245;  Ex  p. 
Zeehandelaar,  71  Cal.  238;  Shaw  v. 
Smith,  8  Ind.  485;  Palmer  v.  Buck,  83 
Mich.  528;  People  v.  Baker,  89  N.  Y. 
461;  Yates'  Case,  4  Johns.  (N.  Y.)  317. 

Jurisdiction  of  committing  cotirt  should 
be  shown  when  such  court  is  one  of  in- 
ferior jurisdiction.  Clayborn  v.  Tomp- 
kins, 141  Ind.  19;  list  of  statutes  cited 
supra,  note  i,  p.  154;  9  Encycl.  of  PI. 
and  Pr.  1038. 

Cause  of  commitment  should  be  stated. 
Palmer  v.  Buck,  83  Mich.  528;  Exp. 
Zeehandelaar,  71  Cal.  238;  Cuddy  Peti- 
tioner, 131  U.  S.  280;  list  of  statutes 
cited  supra,  note  I,  p.  154;  9  Encycl.  of 
PI.  and  Pr.  1038.  But  compare  People 
V.  Baker,  89  N.  Y.  461;  Com.  v.  Bell, 
145  Pa.  St.  374. 

Evidence  before  committing  magistrate 
need  not  be  stated.  People  v.  Protes- 
tant Episcopal  House  of  Mercy,  128  N. 
Y.  180. 

Should  be  signed  by  the  party  making 
it.  See  list  of  statutes  cited  supra, 
note  I,  p.  154;  9  Encycl.  of  PI.  and  Pr. 
1035;  Seavey  v.  Seymour,  3  Clifif.  (U.  S.) 

439- 

Should  be  verified  by  oath  of  party 
making  it.  See  list  of  statutes  cited 
supra,  note  i,  p.  154;  9  Encycl.  of  Pi. 
and  Pr.  1035. 

In  re  Neill,  8  Blatchf.  (U.  S.)  156,  it 
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(<?)  Acknowledging  Custody  but  Justifying  Detention, 
aa.  In  General. 


Form  No.  10244.' 

State  ollllinoiSy ) 

Greene  County,  j      '    I,  Richard  Roe,  sheriff  of  said  county,  to  whom 

the  within  writ  is  directed,  for  return  thereto,  say  that  I  have  the  within 


was  held  that,  under  2  N.  Y.  Rev.  Stat. 

566,  §  32,  a  return  to  a  writ  of  habeas 
corpus  issued  by  a  state  judge  need 
not  be  verified  by  oath  when  such  re- 
turn is  made  bv  an  officer  of  the  United 
States  army,  as  he  is  a  public  officer 
within  the  meaning  of  the  statute 

Bettim  is  not  demurrable  for  insuffi- 
ciency of  averments  where  such  defects 
are  supplied  by  a  reference  to  the  peti- 
tion and  its  allegations  or  proofs  there- 
under.   /«  r^- Ah  Toy,  45  Fed.  Rep.  795. 

Necessity  for  a  return  to  writ  is  ex- 
plained in  Matter  of  Haller,  3  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  65.  See  also 
list  of  statutes  cited  supra,  note  i,  p.  154. 

For  form  of  rettirn  to  writ  of  habeas 
corpus  issued  on  behalf  of  alleged 
Chinese  laborer  see  the  title  Exclusion 
OF  Chinese,  vol.  i,  p.  951,  Form  No, 
8671. 

In  Com.  V.  Killacky,  3  Brews.  (Pa.) 

567,  the  return  to  the  writ  was  as  fol- 
lows: 

''Martin  Killacky  Vo  the  within  writ 
of  habeas  corpus  makes  return  that  he 
produces  the  body  of  Neil  McLaughlin, 
in  obedience  to  the  writ;  that  the  said 
Neil  McLaughlin  was  placed  in  the 
custody  of  the  deponent  to  await  a 
hearing  on  the  charge  of  being  con- 
cerned in  an  assault  and  battery  upon 
James  J.  Brooks,  with  intent  to  kill  the 
said  Brooks,  the  said  McLaughlin  being 
then  under  arrest  upon  a  warrant  issued 
by  the  Mayor  of  the  City  of  Phila- 
delphia, on  September  seventh,  \^6q,  upon 
the  said  charge;  that  at  g  a.  m.  on  Oc- 
tober 7  a  hearing  was  had  before  Alder- 
man Kerr  of  the  said  defendant  on  the 
said  charge,  and  defendant  was  re- 
committed by  the  said  alderman  to 
await  a  further  hearing;  and  that  he 
now  holds  the  said  McLaughlin  under 
the  said  warrant  and  commitment, 
which  are  herewith  produced. 

Martin  Killacky" 

Returns  to  writs  of  habeas  corpus 
are  set  out  in  full,  in  part  or  in  sub- 
stance in  the  following  cases: 

California.  —  Ex  p.  Kirby,  76  Cal. 
514;  Ex  p.  Chambers,  80  Cal.  216. 


Connecticut.  —  Noyes  v  Byxbee,  45 
Conn.  382;  Reynolds  v.  Howe,  51  Conn. 
472;  In  re  Clark,  65  Conn.  17. 

Georgia.  —  Parker  v.  Kaughman,  34 
Ga.   136. 

Indiana.  —  Huber  v  Robinson,  23 
Ind.  137;  Baker  v.  Gordon,  23  Ind.  204; 
Garner  v.  Gordon,  41  Ind.  92. 

Kansas. — Matter  of  Burrows,  33  Kan. 
675;  Matter  of  Freeman,  54  Kan.  493; 
Matter  of  Walker,  i  Kan.  App.  288; 
Matter  of  Petrie,  i  Kan.  App.   184. 

Massachusetts.  —  Glover's  Case,  109 
Mass.  340. 

New  York.  —  Matter  of  Sweatman,  I 
Cow.  (N.  Y.)  144;  People  v.  McCor- 
mack,  4  Park.  Cr.  Rep.  (N.  Y.  Supreme 
Ct.)  9;  People  V.  Weissenbach,  60  N.  Y. 
385;  People  V.  Pinkerton,  77  N.  Y.  245; 
People  V.  Protestant  Episcopal  House 
of  Mercy,  128  N.  Y.  180. 

Ohio.  —  Matter  of  Collier,  6  Ohio  St. 
55;  Ex  p.  Bushnell,  9  Ohio  St.  77;  Hoff- 
man V.  Hoffman,  15  Ohio  St.  427; 
Sterling  v.  Drake,  29  Ohio  St.  457. 

Pennsylvania. — State  v.  Blackmore, 
Add.  (Pa.)  284;  Com.  v.  Wright,  3 
Grant's  Cas.  (Pa.)  437;  Com.  v.  Heil- 
man,  4  Pa.  St.  455;  Com.  v.  Halloway, 
44  Pa.  St.  210. 

South  Carolina. — Exp.  Moscato,  44 
S.  Car.  335. 

Tennessee.  —  Lea  v.  White,  4  Sneed 
(Tenn.)  iii. 

Texas.  — Exp.  Kearby,  35  Tex.  Crim. 
Rep.  531- 

Federal  Courts .  — Wheeler  w.  William- 
son, 28  Fed.  Cas.  No.  16725;  In  re 
Winder,  3  Fed.  Cas.  No.  17867;  Ex  p. 
Dawson,  83  Fed.  Rep.  306;  Ex  p.  Wat- 
kins,  7  Pet.  (U.  S.)568;  Kurtz  v.  Moffitt, 
115  U.  S.  487;  Ex  p.  Bain,  121  U.  S.  i; 
Nishimura  Ekiu  v.  U.  S.,  142  U.  S.  653; 
Nuegent  v.  Beale,  1  Hay.  &  H.  (C.  C.) 
287. 

1.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  65,  par.  12.  See  also  supra, 
note  2,  p.  219. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 
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named  Johji  Doe  in  my  custody,  and  now  bring  his  body  in  court  here, 
as  I  am  commanded;  that  the  cause  of  this  caption  and  detention  is 
(^stating  cause). 

Dated  this  seventeenth  day  oi  January,  a.  d.  i8P9. 

Richard  Roe.,  Sheriff  of  Greene  County. 

[State  of  Illinois,    ) 

County  of  6^r^^«/r,  j  "  -ff/V^zr^^^^r,  being  duly  sworn,  on  oath  says 
that  the  above  return,  by  him  made,  is  true,  to  the  best  of  his 
knowledge,  information  and  belief.  Richard  Roe. 

Subscribed  and  sworn  to  this  seventeenth  ddiy  oi  January,  a.  d.  xS99, 
before  me. 

Calvin  Clark,  Clerk  of  Circuit  Court 
of  Greene  County,  Illinois?^ 

Form  No.  10245.* 

(Mo.  Rev.  Stat.  (1889),  p.  2274.) 

Richard  Roe,  for  his  return  to  said  writ,  states  that  John  Doe  was 
placed  in  his  custody  on  the  second  day  of  January,  one  thousand 
eight  hundred  and  ninety-nine,  by  (^Here  state  fully  the  facts  by  virtue 
of  which  the  party  is  in  custody).  In  obedience  to  the  writ  of  habeas 
corpus  issued  herein  he  now  produces  the  body  of  the  said  John  Doe 
before  the  judge  (or  court)  to  be  dealt  with  according  to  law. 

Dated  the  seventeenth  day  oi  January,  i899. 

Richard  Roe,  Sheriff  of  Barton  County,  Missouri. 

Form  No.  10246.' 

The  State  of  Texas,  \ 

County  of  Freestone.  \  I,  Richard  Roe,  of  said  county  of  Freestone,  in 
obedience  to  the  within  writ  of  habeas  corpus,  have  herewith  the 
body  of  the  within  named  John  Doe  before  the  said  John  Marshall^ 
and  for  return  to  said  writ  do  state  that  sddd  John  Doe  is  in  my  cus- 
tody as  a  prisoner  of  said  county,  by  virtue  of  a  certain  warrant  of 
commitment  issued  by-  Abraham  Kent,  Esq.,  a  justice  of  the  peace 
within  and  for  said  county  of  Freestone,  on  \h&  fifteenth  day  oi  JanU' 
ary,  iS99,  by  which  I  was  commanded  to  take  the  body  of  the  said 
John  Doe  and  him  safely  keep,  and  have  him  before  the  District  Court 
of  Freestone  county,  Texas,  to  answer  a  charge  of  theft  preferred 
against  him  by  Samuel  Short,  a  copy  of  which  said  warrant  of  commit- 
ment is  annexed  hereto. 

Richard  Roe,  Sheriff  of  Freestone  County,  Texas. 

1.  Betum  mtist  be  verified  by  oath,  ex-  jurisdictions  where  similar  statutory 
cept  when  the  person  making  the  same  provisions  exist.  See  list  of  statutes 
is   a  sworn   public  officer   and    makes     cited  supra,  note  i,  p.  154. 

such    return    in    his   official   capacity.  3.   Texas.  —  Code  Crim.  Proc.  (1895), 

Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  65,  art.  180.    See  also  supra,  note  2,  p.  219. 

§  12.  This  form  may  be  adapted  to  other 

2.  Missouri.  —  Rev.  Stat.  (1889),  §  jurisdictions  where  similar  statutory 
5360.    Seealso  j«/ra,  note2,  p.  219.  provisions   exist.     See  list  of  statutes 

This  form   may  be  adapted  to  other     cited  supra,  note  i,  p.  154. 
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[Sworn  to  and  subscribed  before  me  this  sixteenth  day  of  January, 
iS99. 

Calvin  Clark,  Clerk  of  the  District  Court 
of  Freestone  county,  Texas.'\^ 

bb.  Detained  as  a  Witness. 

Form  No.  10247.' 

(Clinton's  Celebrated  Trials,  p.  45)' 

I  return  to  the  within  writ  of  habeas  corpus,  by  me  received  on 
the  1th  day  oi  February,  i857,  at  eleven  o'clock,  that  I  detain  the  said 
Emma  Augusta  Burdell,  otherwise  called  Emma  Augusta  Cunningham, 
as  an  important  witness,  and  as  being  suspected  of  being  the  perpe- 
trator of,  or  connected  with,  the  murder  of  Harvey  Burdell,  at  No.  31 
Bond  Street,  in  the  City  oi  Nejv  York,  on  the  31st  day  oi  January  last 
or  1st  day  of  February,  the  said  Emma  Augusta  Cunningham  being  the 
keeper  of  such  house,  as  a  boarding-house,  and  said  deceased  being 
a  lodger  in  said  house  at  the  time  of  the  murder;  and  complaint  and 
information  of  said  murder  having  been  made  to  me,  who  then  was 
and  still  am  the  Coroner  of  the  City  of  New  York,  authorized  to  take 
proceedings  in  the  case,  who  has  taken  such  proceedings,  summoned 
a  jury  of  inquest  according  to  law,  and  am  now  engaged  in  the 
investigation  of  said  charge  of  murder  before  said  jury,  and  I  intend 
to  examine  her  to-day  or  on  Monday  next  as  a  witness,  she  being  a 
material  witness,  and  it  being  deemed  important  to  examine  her 
after  the  testimony  of  the  other  witnesses  has  been  first  taken. 

Edward  D.  Connery. 

Dated  February  7,  i857. 

cc.  Detained  for  Nonpayment  of  Taxes. 
Form  No.  10248.^ 

1.  Affidavit  of  Service.  —  The  return  New  York,  and  a  Coroner's  Jury  by 
of  a  writ  of  habeas  corpus  under  the  me  sworn  to  inquire  into  the  cause  of 
provisions  of  the  Tex.  Code  Crim.  the  death,  by  violence,  of  Dr.  Burdell, 
Proc.  (1895),  art.  177,  if  made  by  any  who  was  found  dead  on  the  morning 
person  other  than  an  officer,  shall  be  of  the  jist  oi  January  last,  about  eight 
under  oath.  Tex.  Code  Crim.  Proc.  o'clock  in  the  morning,  at  No.  ji  Bond 
(1895),  art.  178.  Street,   in   the   City  of  New    York  —  a 

2.  New  York.  —  Code  Civ.  Proc,  §  boarding-house  kept  by  the  mother  of 
2026  (Birds.  Rev.  Stat.  (1896),  p.  1392,  the  said  persons  detained  by  me,  the 
§21).     Seealso  JM/>ra,  note2,  p.  219.  mother  being  implicated  in  the  charge 

This  form  may  be  adapted  to  other  of  the  murder  of  the  deceased,  and  the 

jurisdictions    where   similar   statutory  circumstances    developed    tending    to 

provisions  exist.     See  list  of  statutes  show   that  the   said   persons   detained 

cited  supra,  note  i,  p.  154.  by  me  are   also   either   implicated,  or 

8.  Another  precedent  of  such  a  return  know  something  in  regard  to  the  cause 

is  given  in  Clinton's  Celebrated  Trials,  and  manner  of  said  death.     Miss  Helen, 

p.  48,  as  follows:  one  of   the   persons   detained,   is  now 

"  I  hereby  return  to  the  within  writ  under    examination    before    the    jury 

that  the  within   named  Augusta  Cun-  aforesaid. 
ningham    and    Helen    Cunningham    are         February  7,  l8j'7. 
detained   by  me  as  witnesses   for  fur-  Ed.  D.  Connery." 

ther  examination   before  me,  who  am        4.    Virginia.  —  Code    (1887),    §   3029 

a  Coroner  of  the  City  and  County  of  et  seq.     See  also  supra,  note  2,   p.  219. 

222  Volume  9. 


10248. 


HABEAS  CORPUS. 


10249. 


(Precedent  in  Com.  v.  Byrne,  20  Gratt.  (Va.)  166.)' 

To  the  Honorable  Judge  of  the  court  of  Hustings  for  the  city  of 
Richmond^  Va.: 

In  obedience  to  the  within  writ,  to  me  directed,  I  here  produce  the 
body  of  A.  J.  Byrne,  the  party  named  in  said  writ.  I  am  the  sheriff 
of  Henrico  county,  and  was  such  on  the  3d  day  of  February,  i870. 
There  was  handed  to  me  for  collection  the  following  certificates, 
which  were  in  the  words  and  figures,  to  wit,  (jetting  out  certificates 
verbatim)^ 

These  assessments,  amounting  to  the  sum  of  twenty-six  hundred  and 
fifty  dollars,  and  being  due  and  unpaid  by  the  said  A.  J.  Byrne  or 
any  one  for  him,  and  being  unable  to  find  sufficient  property  of  the 
said  A.  J.Byrne  to  satisfy  the  said  taxes  so  assessed  against  him;  I, 
as  sheriff  of  said  county,  proceeded,  and  did  on  the  said  3d  day  of 
February,  iS70,  arrest  the  said  A.  J.Byrne,  and  have  since  so  held 
him,  being  required  to  do  so  by  the  act  of  the  General  Assembly  passed 
April  nineteenth,  1867,  section  63,  page  8Jf9,  and  the  said  taxes  so 
assessed  against  the  said  A.  J.  Byrne  being  still  unpaid,  and  I  being 
unable  to  find  sufficient  property  belonging  to  him  to  satisfy  the 
same,  I  still  hold  him  in  arrest,  and  for  no  other  cause  known  to  me. 

H.  J.  Smith,  Sheriff  of  Henrico  county. 

February  J^h,  iS70. 

dd.  Under  Judgment  and  Sentence.* 


1.  On  the  hearing,  Byrne  was  dis- 
charged from  custody.  The  order  of 
the  court,  however,  was  reversed  by  the 
supreme  court  of  appeals,  which  or- 
dered him  to  be  remanded  into  the 
custody  of  the  sheriff. 

2.  The  certificates  referred  to  in  the 
text  were  as  follows: 

"  The  sheriff  of  Henrico  county  will 
receive  oiA.J.  Byrne  thirteen  hundred 
and  seventy-five  dollars,  the  tax  imposed 
by  law  for  the  extension  of  his  license 
to  mdLnwla.ci\XTe  fifty-five  thousand  gal- 
lons of  spirituous  liquors,  at  his  dis- 
tillery in  said  county,  assessed  by  me 
as  Ass't  Com'r  of  the  Revenue  for  the 
first  district  of  said  county,  until  the 
JO  day  of  April,  1870. 

Given   under  my  hand  the  24th  day 
of  November ,  18^. 
John  A.  Eacho,  As't  Com'r  of  Revenue, 

ist  district  of  Henrico  county." 
And, 

"  The  sheriff  of  Henrico  county  will 
receive  oiA.J.  Byrne,  twelve  hundred 
and  seventy  five  dollars,  the  tax  imposed 
by  law  for  continuing  to  manufacture 
fifty-one  thousand  gallons  of  spirituous 
liquors  at  his  distillery  in  said  county, 
until  30th  day  of  April,  1870,  assessed 
by  me  as  Ass't  Com'r  of  the  Revenue 
in  the  ist  district  of  said  county. 


Given  under  my  hand  the  i^th  Octo- 
ber, \'i)6g. 

John  A.  Eacho,  Ass't  Com'r  Rev. 
isi  district  Ho.  co'ty." 

8.  Precedent.  —  A  return  to  a  writ  of 
habeas  corpus  setting  forth  that  the 
prisoner  was  detained  in  the  custody 
of  the  respondent  under  and  by  virtue 
of  a  judgment  and  sentence  of  con- 
viction is  set  out  in  Watson's  Case,  9 
Ad.  &  El.  731,  36  E.  C.  L.  254,  in  words 
and  figures  following,  to  wit: 

"I,  William  Batcheldor,  keeper  of  her 
Majesty's  gaol  of  and  for  the  borough 
of  Liverpool,  in  the  writ  to  this  schedule 
annexed  named,  do  certify  and  return, 
in  obedience  to  the  said  writ,  that  by  a 
certain  statute  of  her  Majesty's  province 
of  Upper  Canada  in  North  America,  in- 
tituled '  An  act  to  enable  the  govern- 
ment of  this  province  to  extend  a 
conditional  pardon  in  certain  cases  to 
persons  who  have  been  concerned  in 
the  late  insurrection,*  made  and  passed 
in  the  first  year  of  the  reign  of  her 
present  Majesty,  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  ad- 
vice and  consent  of  the  legislative 
council  and  assembly  of  the  said  prov- 
ince, under  and  by  virtue  of  a  certain 
act  of  parliament,  made  and  pass.ed  in 
the  thirty-first  year  of  the  reign  of  his 
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late  Majesty  King  George  the  Third, 
intituled  '  An  act  to  repeal  certain  parts 
of  an  act  passed  in  the  fourteenth  year 
of  his  Majesty's  reign,  intituled  "  An  act 
for  making  more  effectual  provision  for 
the  government  of  the  province  of 
Quebec  in  North  America,"  '  and  to 
make  further  provision  for  the  govern- 
ment of  the  said  province,  and  which 
first  mentioned  statute  was  duly  passed 
by  the  legislative  council  and  assembly 
of  the  said  province  of  Upper  Canada  and 
assented  to  in  her  Majesty's  name  by 
the  person  who  had  been  appointed, 
and  was,  at  the  time  of  passing  the  said 
first  mentioned  statute  as  aforesaid,  by 
her  Majesty,  to  be  the  Governor  of  the 
said  province  of  Upper  Canada,  it  was, 
among  other  things,  enacted  that  upon 
the  petition  of  any  person  charged  with 
high  treason  committed  in  the  said 
province,  preferred  to  the  Lieutenant- 
Governor  before  the  arraignment  of 
such  prisoner,  and  praying  to  be  par- 
doned for  his  offence,  it  should  and 
might  be  lawful  for  the  Lieutenant- 
Governor  of  the  said  province,  by  and 
with  the  advice  and  consent  of  the  ex- 
ecutive council  thereof,  to  grant,  if  it 
should  seem  fit,  a  pardon  to  such  per- 
son, in  her  Majesty's  name,  upon  such 
terms  and  conditions  as  might  appear 
proper;  which  pardon,  being  granted 
under  the  Great  Seal  of  her  Majesty's 
said  province,  and  reciting  in  substance 
the  prayer  of  such  petition,  should  have 
the  same  effect  as  an  attainder  of  the 
person  therein  named  for  the  crime  of 
high  treason,  as  far  as  regarded  the 
forfeiture  of  his  estate  and  property, 
real  and  personal.  And  I  do  further 
certify  that,  after  passing  the  said  first 
mentioned  statute,  to  wit.  at  a  special 
session  of  oyer  and  terminer  and  gaol 
delivery,  begun  and  holden  at  Toronto, 
in  the  home  district  of  the  said  province, 
on  Thursday,  the  8th  day  of  March,  in 
the  /frj/  year  of  the  reign  of  her  said 
Majesty,  before  the  Honorable  yi?A« 
Beverly  Robinson,  Chief  Justice  of  the 
said  province,  and  others,  his  fellows, 
justices  and  commissioners  of  our  said 
Lady  the  Queen,  under  and  by  virtue 
of  her  said  Majesty's  commission  under 
the  Great  Seal  of  the  said  province, 
issued  in  pursuance  of  another  statute 
of  her  Majesty's  said  province  duly 
passed  in  the  same  manner  and  by  the 
same  authority  as  the  said  first  men- 
tioned statute,  on  the  I2th  day  of  Janu- 
ary in  the  first  year  of  her  Majesty's 
reign,  and  intituled  '  An  act  to  provide 


for  the  more  effectual  and  impartial 
trial  of  persons  charged  with  treason 
and  treasonable  practices  committed  in 
this  province,'  the  said  Leonard  Watson 
was  indicted  for  the  crime  of  high  trea- 
son; and,  before  the  arraignment  of 
the  said  Leonard  Watson,  he,  the  said 
Leonard  Watson,  humbly  petitioned  the 
Lieutenant-Governor  of  the  said  prov- 
ince, in  accordance  with  the  said  stat- 
ute first  herein  mentioned,  confessing 
his  guilt  of  the  treason  charged  against 
him  as  aforesaid,  and  professing  his 
penitence,  and  praying  for  the  merciful 
consideration  of  his  case,  and  that  her 
Majesty's  gracious  pardon  might  be 
extended  to  him  upon  such  conditions 
as  the  said  Lieutenant-Governor  of  the 
said  province,  by  and  with  the  advice  of 
the  said  executive  council,  should  see 
fit;  and  the  said  Lieutenant-Governor, 
by  and  with  the  advice  of  the  said  execu- 
tive council,  did,  in  her  said  Majesty's 
behalf,  consent  that  mercy  should  be 
extended  to  him,  the  said  Leonard  Wat' 
son,  upon  the  conditions  following: 
(that  is  to  say)  that  the  said  Leonard 
Watson  be  transported,  and  remain 
transported,  to  her  Majesty's  penal 
colony  of  Van  Diemen's  Land,  for  and 
during  the  term  of  his  natural  life;  to 
which  terms  and  conditions  the  said 
Leonard  Watson  did  assent;  and  the 
said  Lieutenant-Governor  did  there- 
upon in  her  Majesty's  name,  on  the  22d 
of  October,  in  the  year  of  our  Lord  i8j<P. 
aforesaid,  by  letters  patent  under  the 
Great  Seal  of  the  said  province  oi  Upper 
Canada,  dated  the  day  and  year  last 
aforesaid,  pardon,  remit,  and  release 
the  said  Leonard  Watson  of  and  from 
all  and  every  punishment  whatsoever 
which  might  be  inflicted  upon  him,  the 
said  Leonard  Watson,  by  reason  of  his 
treason  so  as  aforesaid  confessed  by 
him,  upon  condition,  nevertheless,  that 
he,  tiie  said  Leonard  Watson,  should  be 
transported,  and  remain  transported, 
to  the  said  penal  colony  of  Van  Die- 
men's  Land,  for  and  during  the  term  of 
his  natural  life.  And  I  do  further  cer- 
tify and  return  that,  there  being  no 
means  of  transporting  the  said  Leonard 
Watson  directly  from  Upper  Canada 
aforesaid  to  Van  Diemens  Land  afore- 
said, it  became  and  was  necessary  to 
take  him  to  Quebec  in  her  Majesty's 
province  of  Lower  Canada  in  North 
America,  for  the  purpose  of  carrying 
the  said  condition  in  the  said  pardon 
into  effect,  the  said  place  called  Quebec 
being  the  readiest  and  most  convenient 
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place  for  that  purpose;  whereupon,  and 
in  order  to  carry  the  said  condition  into 
effect,  the  said  Leonard  Watson  was, 
after  the  said  pardon,  conveyed,  by  the 
authority  and  warrant  of  the  said  Lieu- 
tenant-Governor of  Upper  Canada,  from 
the  said  province  of  Upper  Canada  unto 
the  said  province  of  Lower  Canada,  and 
was  there,  upon  his  arrival  in  Lower 
Canada  aforesaid,  by  viitue  of  a  war- 
rant, in  that  behalf,  of  Sir  John  Colborne, 
Governor  of  the  said  province  of  Lower 
Canada,  delivered  into  the  custody  of 
the  sheriff  of  the  district  of  Quebec  in 
Lower  Canada  aforesaid,  for  safe  keep- 
ing, until  he  could  be  transported  ac- 
cording to  the  said  condition,  the  same 
being  the  proper  and  most  convenient 
custody  in  that  behalf.  And  I  do 
further  certify  and  return  that,  there 
not  being  any  means  of  conveying  the 
said  Leonard  Watson  directly  from 
Lower  Canada  aforesaid  to  Van  Die- 
men's  Land  aforesaid,  according  to  the 
said  condition,  it  became  and  was 
necessary,  in  order  to  carry  the  said 
condition  into  effe:t,  to  convey  the  said 
Leonard  Watson  to  England,  to  be  taken 
from  thence  to  Van  Diemen's  Land,  in 
fulfilment  of  the  said  condition;  and 
thereupon  afterwards,  to  wit,  on  the 
/7M  day  of  November,  i?>j8,  by  certain 
letters  patent  of  our  said  Lady  the 
Queen,  bearing  date  the  day  and  year 
last  aforesaid,  and  sealed  with  the 
Great  Seal  of  the  province  of  Lower 
Canada,  and  directed  to  one  Digby  B. 
Morton,  master  of  the  bark  Captain  Ross, 
our  said  Lady  the  Queen  commanded 
the  said  Master  to  receive  the  said 
Leonard  Watson  from  the  said  sheriff 
of  the  district  of  Quebec,  in  the  said 
province  of  Lower  Canada,  in  whose 
custody  the  said  Leonard  Watson  then 
was  as  aforesaid;  and  that  the  said 
master  should  forthwith  transport  and 
convey,  or  cause  to  be  transported  and 
conveyed,  the  said  Leonard  Watson  to 
such  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called  Eng- 
land as  to  our  said  Lady  the  Queen 
might  seem  fit,  to  the  end  that  the  said 
Leonard  Watson  might  be  thence  again 
transported  to  her  Majesty's  said  penal 
colony  of  Van  Diemen's  Land,  accord- 
ing to  the  said  condition  in  the  said 
pardon;  and  that  the  said  master  should 
there,  to  wit,  in  England  aforesaid, 
deliver  the  body  of  the  said  Leonard 
Watson  into  the  custody  of  such  person 
or  persons  as   might   be  lawfully  au- 


thorized to  receive  the  same.  And  I 
do  further  certify  and  return,  in  obedi- 
ence to  the  said  writ,  that  the  said  Digby 
B.  Morton,  so  being  master  of  the  said 
bark,  did,  in  obedience  to  the  said  last 
mentioned  letters  patent,  receive  the 
body  of  the  said  Leonard  Watson  from 
the  said  sheriff  of  the  said  district  of 
Quebec  and  take  him  on  board  the  said 
bark,  and  bring  him  to  Liverpool  in 
England  aforesaid,  the  same  being  a 
place  which  seemed  fit  to  her  said 
Majesty,  and  which  was  the  most 
proper  and  convenient  in  that  behalf, 
to  the  end  that  the  said  Leonard  Wat- 
son might  be  thence  again  transported 
to  Vati  Diemen's  Land,  as  aforesaid: 
And,  the  said  Digby  B.  Morton  having 
arrived  with  the  said  ship  at  Liverpool, 
as  aforesaid,  to  wit,  on  the  17th  day  of 
December  last,  with  the  said  Leonard 
Watson  on  board  thereof,  and  there  not 
being  the  means  immediately  ready  for 
conveying  him  from  Liverpool a^iores2L.iA 
to  Van  Diemen' s  Land  as  aforesaid,  it 
became  and  was  necessary  that  the  said 
Leonard  Watson  should  be  placed  in 
some  safe  custody  until  the  means 
could  be  provided  for  conveying  him  to 
Van  Diemen' s  Land  2lS  aforesaid:  And, 
the  said  gaol  of  and  for  the  said  borough 
of  Liverpool  being  the  fittest  and  most 
convenient  place  for  that  purpose,  he, 
the  said  Digby  B.  Morton,  did,  on  the 
day  and  year  last  aforesaid,  deliver  the 
said  Leonard  Watson  into  my  custody 
at  Liverpool  2iior&%2i\di;  and  I  have  kept 
him  in  my  custody  whilst  means  have 
been  and  are  preparing  with  all  pos- 
sible despatch  for  the  causing  the  said 
Leonard  Watson  to  be  transported  to 
Van  DiemerCs  Land  as  aforesaid.  And 
these  are  the  causes  of  my  detaining  the 
said  Leonard  Watson  in  my  custody, 
and  whose  body  I  have  ready,  as  by 
the  said  writ  I  am  commanded." 

In  this  case,  on  the  hearing,  the 
above  return  was  amended  by  insert- 
ing the  whole  of  the  provincial  statute 
(i  Vict.,  c.  10)  and  the  provincial  stat- 
utes authorizing  transportation  as  a 
punishment.  The  return  as  amended 
was  held  to  be  sufficient  and  the 
prisoner  was  remanded. 

1.  North  Carolina.  — Code  (1883),  § 
1633.      See   also   supra,  note  2,  p.  219. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 


9  E.  of  F.  P.  — 15. 
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(Precedent  in  State  v.  Yandle,  119  N.  Car.  875.)' 

[State  of  North  Carolina,  \ 
County  of  Union.  j 

James  Howie,  for  return  to  the  within  writ  of  habeas  corpus,  answers 
and  says:]  ^ 

I.  That  the  board  of  county  commissioners  of  Union  county, 
North  Carolina,  have  regularly  established  according  to  law  a  chain- 
gang  for  the  purpose  of  working  the  convicts  of  said  county  on  the 
public  roads  of  the  said  county;  that  your  respondent  is  the  superin- 
tendent of  the  said  chain-gang  for  Union  county,  and  as  such  super- 
intendent he  has  in  his  custody  and  under  his  control  the  said 
Richard  Z.  Yandle. 

II.  That  the  said  Richard  Z.  Yandle  is  retained  in  custody  by  your 
respondent  and  worked  upon  the  public  roads  of  said  county  with 
other  prisoners  under  authority  as  follows: 

That  the  board  of  commissioners  of  said  county  in  pursuance  of 
law,  as  your  respondent  is  advised  and  believes,  have  made  provision 
for  the  employment  on  the  public  highways  of  Union  county  of  all 
persons  imprisoned  in  the  jail  of  said  county  upon  conviction  of  any 
crime  or  misdemeanor,  and  who  fail  to  pay  all  the  costs  which  they 
are  adjudged  to  pay,  or  to  give  good  and  sufficient  security  therefor; 
and  the  said  board  of  commissioners  have  appointed  your  respondent 
superintendent  of  such  work  and  charged  him  with  the  duty  of  work- 
ing such  convicts  upon  the  public  roads  of  said  county.  That  the 
said  Richard  Z.  Yandle,  as  your  respondent  is  informed  and  believes, 
was  convicted  of  some  crime  or  misdemeanor  at  the  last  term  of 
Union  county  superior  court,  and  sentenced  by  the  presiding  judge  to 
imprisonment  in  the  county  jail  of  Union  county  for  a  period  of  three 
months  or  ninety  days.  That  the  said  Richard  Z.  Yandle,  as  your 
respondent  is  informed  and  believes,  failed  to  pay  the  costs  of  said 
prosecution,  or  to  give  good  and  sufficient  security  therefor.  That 
the  said  Richard  Z.  Yandle  being  imprisoned  in  the  jail  of  said  county 
under  said  sentence  of  the  court,  was  delivered  by  the  board  of  com- 
missioners of  said  county  to  your  respondent  as  superintendent  of 
said  chain-gang  with  instructions  to  work  him  upon  the  public  roads 
of  said  county  as  other  prisoners  are  worked. 

III.  That  the  said  Richard  Z.  Yandle  is  not  detained  by  virtue  of 
any  writ,  warrant  or  other  written  authority,  except  the  judgment 
and  sentence  of  the  court  in  which  he  was  convicted,,  and  a  copy  of 
said  judgment  and  sentence  is  hereto  attached  marked  "^ "  and 
asked  to  be  taken  and  considered  as  a  part  of  this  return. 

IV.  That  the  said  Richard  Z.  Yandle,  having  been  convicted  of  a 
crime  as  aforesaid,  and  being  in  jail  under  said  sentence  of  the  court, 
was  placed  in  the  custody  of  your  respondent  to  work  him  upon  the 
public  roads  of  said  county,  and  the  said  Yandle  is  now  retained  by  your 

1.  The  court  in  this  case  held  that  the  remanded  to  the  custody  of  the  respond- 

county  commissioners  had  the  authority  ent. 

to  provide  for  the  working  of  convicts  2.  The  matter  supplied   within  [  ]  is 

upon    the    public    roads   and    to   issue  not  found  in  the  reported  case, 
orders  to  that  effect.     The  prisoner  was 
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respondent  under  the  authority  of  said  order  of  the  commissioners 
of  said  county  and  under  no  other  authority. 

[James  Howie. 
(  Verification. )]  ^ 

Form  No.  10250.* 

(Precedent  in  In  re  Kemmler,  136  U.  S.  439.)* 

[State  of  New  York,  \ 
County  of  Cayuga.    ) 

The  return  of  Charles  F.  Durston,  warden  and  agent  of  the  Auburn 
State  Prison,  to  the  writ  of  habeas  corpus  hereto  annexed. 

In  obedience  to  the  writ  of  habeas  corpus  hereto  annexed  I  do 
hereby  certify  and  return  to  John  Marshall,  the  county  judge  of 
Cayuga  county,  as  follows:]^ 

First.  That  I  am  the  duly  appointed  and  acting  warden  and 
agent  of  the  Auburn  State  Prison,  and  on  the  said  11th  day  of  June, 
i?>S9,  and  before  the  said  writ  of  habeas  corpus  was  served  upon  and 
came  to  me,  the  said  William  Kemmler,  otherwise  called  John  Hort, 
was  and  now  is  in  my  custody  and  detained  by  me  in  the  State  Prison 
at  Auburn  in  the  State  of  New  York,  under  and  by  virtue  of  a  judg- 
ment of  the  Court  of  Oyer  and  Terminer  of  the  State  of  New  York, 
held  in  and  for  the  county  of  Erie,  on  the  IJ^th  day  oi  May,  iS89, 
duly  convicting  the  said  William  Kemmler,  otherwise  called  John 
Hart,  of  murder  in  the  first  degree.  A  true  copy  of  the  judgment  roll 
of  the  aforesaid  conviction  is  hereto  attached  as  a  part  hereof,  and 
marked  Exhibit  "^."*  And  said  William  Kemmler,  otherwise  called 
John  Hort,  is  also  detained  in  my  custody  as  such  warden  and  agent 
under  and  by  virtue  of  a  warrant  signed  by  the  Hon.  Henry  A. 
Childs,  the  justice  of  the  Supreme  Court  before  whom  the  said  William 
Kemmler^  otherwise  called  John  Hort,  was,  as  aforesaid,  duly  tried 
and  convicted,  and  which  said  Warrant  was  duly  issued  in  pursuance 
of  the  aforesaid  conviction,  and  in  compliance  with  the  provisions  of 
the  Code  of  Criminal  Procedure,  relating  thereto,  a  copy  of  which 
said  warrant  is  hereto  annexed  as  a  part  hereof,  and  marked 
Exhibit  "^." 

Second.  And  I,  the  said  Charles  F.  Durston,  agent  and  warden 
of  Auburn  State  Prison,  do  make  a  further  return  and  allege  as  I  am 
advised  and  verily  believe  to  be  true,  that  the  said  William  Kemmler.^ 
otherwise  called  John  Hort,  was  not  sentenced  as  hereinbefore  set 
forth,  to  undergo  a  cruel  and  unusual  punishment,  contrary  to  the 

1.  The  matter  supplied  and  to  be  tion.  The  prisoner,  however,  was 
supplied  within  [  ]  is  not  found  in  the  remanded  to  the  custody  of  the  officer, 
reported  case.  the  court  holding  that  the  infliction  of 

2.  New  York.  —  Code  Civ.  Proc,  §  death  by  electricity  in  the  manner  pro- 
2026  (Birds.  Rev.  Stat.  (1896),  p.  1392.  vided  for  by  the  New  York  statute  was 
§  21).     See  also  supra,  note   i,  p.  155.  not    repugnant  to   the    constitution  of 

3.  The  writ  in  this  case  was  awarded  the  United  States. 

upon  a  petition  alleging  that  the  sen-  4.  Copies  of  the  indictment,  the  judg- 
tence  of  death  passed  upon  the  peti-  ment  and  sentence  of  the  court,  and  the 
tioner  was  to  undergo  a  cruel  and  warrant  to  the  warden  to  execute  the 
unusual  punishment  within  the  pro-  sentence,  were  attached  to  the  return 
visions  of  the  United  States  constitu-     in  this  case. 
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provisions  of  the  constitution  of  the  State  of  New  York  and  the  con- 
stitution of  the  United  States. 

And  I  do  further  allege  that  the  said  imprisonment  and  restraint 
of  the  said  William  Kemmler,  otherwise  called  John  Hort,  and  the 
deprivation  of  his  liberty  and  the  threatened  deprivation  of  life,  are 
not  without  due  process  of  law  and  are  not  contrary  to  the  provisions 
of  the  constitution  of  the  State  oi  New  York  or  the  constitution  of 
the  United  States,  as  alleged  in  the  petition  upon  which  said  writ  of 
habeas  corpus  was  granted. 

I  do  further  allege,  as  I  am  advised,  that  the  said  judgment  of 
conviction  hereinbefore  set  forth,  and  the  aforesaid  warrant  and 
the  punishment  and  deprivation  of  liberty  and  the  threatened  depri- 
vation of  life  of  the  said  William  Kemmler.,  otherwise  called  John 
Hort,  thereunder,  are  fully  warranted  by  the  provisions  of  chapter 
489  of  the  laws  of  1888,  which  is  a  valid  enactment  of  the  legislature 
of  the  State  of  New  York,  and  is  not  in  conflict  with  or  in  violation 
of  the  provisions  of  the  constitution  of  the  State  of  New  York,  or 
the  constitution  of  the  United  States.  And  I  hold  the  said  William 
Kemmler,  otherwise  called  John  Hort,  under  and  by  virtue  of  no 
other  authority  than  as  hereinbefore  set  forth. 

\Charles  F.  Durston^Y 

ee.  Under  Warrant  of  Arrest. 

Form  No.  10251.* 
(Precedent  in  Matter  of  Gunn,  50  Kan.  159.)* 
[State  of  Kansas,  ss. 
7n  the  matter  of  the  application  ofL.  C.  Gunn  )  gj^^^^^.^  ^^ 

for  a  writ  of  habeas  corpus.  \ 

To  the  honorable  judges  of  the  Supreme  Court  of  the  State  of 
Kansas-.^- 
C.  C.  Clevenger,  sergeant-at-arms  of  the  house  of  representatives 
of  the  state  of  Kansas,  to  whom  the  within  writ  is  directed,  returns 
the  same,  and  has  now  here  before  the  court  the  body  of  Z.  C.  Gunn, 
therein  named,  as  thereby  commanded.  And  I  certify  that  the  cause 
of  the  restraint  and  detention  of  the  said  L.  C.  Gunn  is  by  virtue  of 
a  certain  warrant  issued  by  George  L,  Douglass,  as  speaker  of  the 
house  of  representatives,  a  true  copy  of  which  is  attached  to  the 
petition  herein  in  this  case  as  "  Exhibit  A  "  and  issued  in  the  manner 
and  under  the  circumstances  set  forth  in  the  petition.  But  the 
respondent  alleges  that  said  detention  is  lawful,  and  in  support  hereof 
alleges  that  said  warrant  of  arrest  was  issued  and  placed  in  the  hands 
of  respondent  as  sergeant-at-arms  of  the  house  of  representatives  of 
the  state  of  Kansas,  because  of  certain  proceedings  had  by  the  com- 
mittee on  elections  of  said  house  of  representatives,  which  had  been 
regularly  appointed  by  the  speaker  subsequent  to  the  organization 
of  said  house;  that  said  committee  on  elections  was  regularly  investi- 

1.  The  matter  supplied  within  [  ]  is     §^   85.     See    also    supra,     note    2,    p. 
not  found  in  the  reported  case.  219. 

2.  Kansas.  —  Gen.  Stat.  (1897),  c.  96,        8.  See  j«/ra,  note  5,  p.  175. 
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gating  and  considering  certain  contest  cases  then  pending  before  it, 
wherein  one  D.  M.  Bender  was  contestant  and  John  L.  Humphrey 
was  contestee,  and  claiming  to  be  a  member  of  said  house  of  repre- 
sentatives; that  in  furtherance  of  the  investigation  of  said  committee 
in  said  case,  and  for  the  purpose  of  securing  testimony  therein,  said 
house  of  representatives  caused  a  subpoena  to  be  issued  commanding 
said  L.  C.  Gunn  to  appear  before  it  as  a  witness  to  testify  in  said 
contest  case,  which  said  subpoena  was  duly  served  on  said  L.  C. 
Gunn  on  the  21st  day  oi  January,  i893,  by  delivering  to  him  a  copy 
thereof  at  the  place  of  his  residence,  in  Labette  county,  Kansas;  that 
said  witness  refused  and  failed  to  obey  the  command  of  said  sub- 
poena, and  did  not  appear  as  a  witness,  but  refused  so  to  do;  that 
thereafter,  on  the  ISth  day  of  February,  i893,  said  committee  on 
elections  reported  said  facts  with  reference  to  the  serving  of  the  sub- 
poena upon  said  witness,  and  his  refusal  to  appear;  that  thereupon 
said  proceedings  were  had  in  said  house  of  representatives  with 
reference  thereto;  that  a  resolution  was  duly  adopted  by  said  house 
on  the  13th  day  of  February,  iS93,  and  it  is  set  out  in  said  warrant, 
and  pursuant  to  said  resolution  said  warrant  was  issued,  and  said 
Z.  C.  Gunn  placed  under  arrest,  and  is  now  held;  that  said  respondent 
has  not  had  time  previous  to  the  issuance  of  the  writ  in  this  case, 
subsequent  to  the  arrest  of  said  Z.  C.  Gunn,  to  present  him  at  the 
bar  of  the  house  of  representatives,  as  in  said  warrant  commanded. 
Said  respondent  further  says,  that  at  the  time  of  the  issuance  of  said 
warrant,  and  that  at  the  time  of  the  proceedings  had  previous  thereto, 
concerning  the  matters  out  of  which  the  issuance  of  said  warrant 
grew,  said  George  L.  Douglass,  who  issued  said  warrant,  was  the 
legally  elected  and  qualified  speaker  of  the  house  of  representatives, 
and  that  Frank  L.  Broum  was  the  legally  elected  and  qualified  chief 
clerk  of  the  house  of  representatives  of  the  state  of  Kansas,  it 
theretofore  having  been  duly  organized  as  the  house  of  representa- 
tives, and  that  at  the  time  of  the  doing  of  all  of  the  matters  herein 
referred  to  there  being  a  majority  of  all  the  members  of  said  house 
of  representatives  present  and  participating  in  the  proceedings  of 
said  house. 

[C  C.  Clevenger.Y" 
Form  No.  10252.* 
State  of  New  York,  ) 
County  of  Suffolk.     \ 

The  return  of  Richard  Roe,  sheriff  of  the  county  of  Suffolk,  to  the 
writ  of  habeas  corpus  hereto  annexed. 

In  obedience  to  the  writ  of  habeas  corpus  hereto  annexed  I  do 
hereby  certify  and  return  to  the  Supreme  Court  (or  other  court  or  officer, 
as  the  case  may  be)  that  before  the  coming  to  me  of  the  within  writ 
the  said  John  Doe  was  committed  to  my  custody  (or  was  arrested  by 
me)  and  is  detained  by  virtue  of  an  order  of  arrest  (or  otherwise 
designate  the  warrant,  as  the  case  may  be)  to  me  directed,  a  copy  of 

1.  The  matter  supplied  within  [  ]  is  2026  (Birds.  Rev.  Stat.  (1896),  p.  1392, 
not  found  in  the  reported  case.  §  21).     See  also  supra,  note  2,  p.  219. 

2.  New  York.  —  Code   Civ.    Proc,  g         This  form  maybe  adapted   toother 
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which  annexed  I  transmit  to  you.  Nevertheless  I  have  the  body  of 
the  said  John  Doe  before  you  at  the  day  and  place  within  mentioned 
as  I  am  commanded. 

Dated  the  seventeenth  day  ol  January^  iS99. 

Richard  Roe^ 
Sheriff  of  Suffolk  County,  New  York. 

Form  No.  10253.' 

(Robinson's  F.  (Va.)  357.) 

In  obedience  to  the  within  writ  of  habeas  corpus,  to  me  directed, 
I  hereby  certify  to  the  circuit  superior  court  of  law  and  chancery  of  the 
county  of  Albemarle  that  the  said  John  Doe  in  the  said  writ  named, 
was  by  me  taken  on  the  Ufih  inst.  and  is  detained  in  custody  by  me, 
under  authority  of  a  certain  process,  called  an  alias  attachment.,  issued 
from  the  circuit  court  of  the  district  of  Columbia,  for  the  county  of 
Alexandria^  dated  the  12th  day  of  October.,  iSSS,  and  to  me  directed, 
whereby  I  am  commanded  to  attach  the  body  of  the  saidy^^«  Doe 
and  to  have  him  before  the  said  circuit  court  of  the  district  of  Co- 
lumbia., for  the  county  of  Alexandria,  immediately,  to  answer  the  United 
States  of  America,  touching  a  certain  contempt  by  him  committed,  in 
not  attending  the  said  court  as  a  witness,  after  being  thereto  legally 
summoned;  of  which  said  process  of  attachment,  I  hereto  annex  a 
full  copy.  And  I  now  have  the  body  of  the  szad  John  Doe  before 
this  court,  as  by  said  writ  of  habeas  corpus  I  am  commanded. 

Edward  Cushing,  United  States  Marshal  of 
the  Eastern  District  of  Virginia. 

November  15,  \ZSS. 

Form  No.  10254.' 

(Precedent  in  Roberts  v.  Reilly,  116  U.  S.  82.)* 

United  States  of  America, 

Southern  District  oi  Georgia  —  Eastern  Division: 
Pursuant  to  a  writ  of  habeas  corpus,  issued  by  the  Hon.  Emory 
Speer,  judge  of  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Georgia,  served  upon  me,  I  herewith  produce  the  body  of 
William  S.  Roberts,  and  return  as  the  cause  of  his  detention  the 
executive  warrant  of  the  Governor  of  the  State  of  Georgia,  under 
which  he  was  delivered  to  me  by  authority  issued  to  me  by  Hon. 
D.  B.  Hill,  Governor  of  the  State  of  New  York,  April  22,  iS85,  here 
to  the  court  shown,  copy  of  which  is  annexed,  under  which  I  still  hold 
him,  I    having,  as   agent  of   the    State  of  New  York,  received  said 

jurisdictions   where   similar    statutory  (1878),  §  757.     See  also  supra,  note   2, 

provisions  exist.      See  list  of  statutes  p.  219. 

cited  supra,  note  I,  p.  154.  This  form  may  be  adapted  to  other 

1.  Virginia.  —  Code  (1887),  §  3029  jurisdictions  where  similar  statutory 
et  seq.     See  also  JK/ra,  note  2,  p.  219.  provisions   exist.     See  list  of  statutes 

This   form   may  be  adapted  to  other  cited  supra,  note  i,  p.  154. 

jurisdictions   where   similar    statutory  3.  In  this  case,  upon  the  hearing,  an 

provisions  exist.     See  list  of  statutes  order  was  issued  remanding  the  pris- 

cited  supra,  note  i,  p.  154.  oner,     Roberts,    into    the    custody    of 

2.  Federal  Courts.  —  U.  S.  Rev.  Stat.  Reilly,  the  respondent,  and  the  order 
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Roberts  from  Wilberforce  Daniel,  sheriif  of  the  county  oi  Richmond,  to 
be  carried  to  the  State  of  New  York,  there  to  be  dealt  with  according 
to  law;  that  a  certified  copy  of  the  indictment  found  iov grand  larceny 
in  the  State  oi  New  Ksr^,  with  evidence  of  fleeing  from  justice  after 
commission  of  the  crime,  were  produced  by  respondent  as  received 
from  the  Governor  of  New  York  and  delivered  to  the  Governor  of 
Georgia,  and  retained  in  his  office  at  the  time  of  the  issuing  of  the 
executive  warrant  under  which  the  ssdd  Roberts 'WdiS,  placed  in  posses- 
sion of  the  respondent  by  the  sheriff  oi  Richmond  county.  I  further 
return  that  on  April  26,  iS85,  after  the  delivery  of  the  said  Roberts  to 
me  by  the  sheriff  of  Richmond  county,  I  was  served  with  a  writ  of 
habeas  corpus  issued  by  the  Hon.  R.  C.  Roney,  judge  of  the  Superior 
Court  of  the  Augusta  circuit,  of  which  circuit  the  county  oi  Richmond 
is  a  part,  and  by  his  order  required  to  produce  the  said  Roberts  before 
him  April  21,  iS85;  that  from  that  date  until  May  1,  iS85, 1  held  the 
said  Roberts  subject  to  the  order  of  the  said  judge,  who  at  said  time 
remanded  him  into  my  custody,  a  certified  copy  of  which  proceed- 
ings, with  the  judgment  thereon  dismissing  the  writ  and  remanding 
him  into  my  custody,  is  here  to  the  court  shown. 

Whereupon  this  respondent  prays  that  the  said  writ  may  be  dis- 
missed at  the  costs  of  the  relator. 

[(^Concluding  with  signature  and  verification.y^ 

Form  No.  10255.* 

(Precedent  in  In  re  Neagle,  135  U.  S.  6.)* 
County  of  San  Joaquin,  State  of  California. 

Sheriff's  Office. 
To  the  honorable  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California: 
I  hereby  certify  and  return  that  before  the  coming  to  me  of  the 
annexed  writ  of  habeas  corpus  the  said  David  Neagle  was  committed 
to  my  custody,  and  is  detained  by  me  by  virtue  of  a  warrant  issued 
out  of  the  justice's  court  of  Stockton  township,  State  of  California, 
county  of  San  Joaquin,  and  by  the  indorsement  made  upon  said  war- 
rant. Copy  of  said  warrant  and  indorsement  is  annexed  hereto  and 
made  a  part  of  this  return.  Nevertheless,  I  have  the  body  of  the 
StdUd  David  Neagle  before  the  honorable  court,  as  I  am  in  the  said 
writ  commanded. 

August  17,  iS89.  Thos.  Cunningham, 

Sheriff  San  Joaquin  County,  California. 

ff.  Under  Warrant  of  Commitment.* 

was  sustained  on  appeal  to  the  supreme  3.  On  the  hearing  of  this  case,  the 

court  of  the  United  States.  prisoner  was  discharged  from  the  cus- 

1.  The  matter  to  be  supplied  within  tody  of  the  sheriff,  who  held  him  on  a 
[  ]  is  not  found  in  the  reported  case.  charge  of  murder.     The  judgment  of 

2.  Federal  Courts.  —  U.  S.  Rev.  Stat,  the  circuit  court  of  the  United  States 
(1878),  §  757.  See  also  supra,  note  for  the  northern  district  of  California, 
2,  p.  219.  ordering  prisoner's  discharge,  was  af- 

This  form  may  be  adapted  to  other  firmed  on  appeal  to  the  supreme  court, 
jurisdictions  where  similar  statutory  4.  Precedents.  —  In  People  z/.  Conant, 
provisions  exist.  See  list  of  statutes  59  Mich.  565,  a  return  to  a  writ  of 
cited  supra,  note  I,  p.  154.  habeas    corpus    setting    up    that    the 

231  Volume  9. 


10256. 


HABEAS  CORPUS. 


10256. 


Form  No.  10256.' 

(Precedent  in  Sturgeon  v.  Gray,  96  Ind.  168.)* 

\In  the  matter  complaint  of  Jacob  Gray  \ 
for  a  writ  of  Habeas  Corpus.  \ 

To  the  Warren  Circuit  Court  i]^ 

The  defendant,  for  a  return  to  the  writ  herein  and  for  answer,  says, 
that  heretofore,  to  wit,  on  the day  of ,  \%8S,  the  plain- 
tiff and  others  were  arrested  on  a  warrant  issued  by  Henry  Ritenour, 
an  acting  justice  of  the  peace,  in  and  for  Washington  township,  in  said 
county,  on  a  charge  of  having  committed  a  maHcious  trespass,  at  said 
county,  on  or  about  the  25th  day  of  March,  i855;  that  said  plaintiff 
and  his  codefendants  in  said  prosecution  demanded  a  jury  trial;  that 
said  jury,  deliberating  a  reasonable  length  of  time,  reported  to  the 
said  justice  that  they  were  unable  to  agree  upon  a  verdict,  and  there- 
upon were  discharged ;  that  said  defendants  Jacob  Gray  and  Thomas 
Gray  took  a  change  of  venue  from  said  justice,  and  said  cause  was 
certified  to  Ab.  V.  Holmes,  an  acting  and  qualified  justice  of  said 
township;  that  on  the  IJ^th  day   oi  May,  iS83,  plaintiff  herein  and 


prisoner  was  detained  under  a  war- 
rant of  commitment  is  set  out  as 
follows: 

"  In  obedience  to  the  writ  of  habeas 
corpus  hereto  annexed,  I  do  hereby 
certify  and  return  to  the  circuit  court 
for  St.  Clair  county  that,  before  the 
coming  of  the  said  writ  ta  me,  to  wit, 
on  the  twenty-fifth  day  of  September, 
i8<?5',  the  said  William  Conant  was 
placed  in  my  custody  by  one  Britton 
Clark,  a  constable  of  said  county. 

That  said  William  Conant  had  there- 
tofore, and  about  the  month  of  Febru- 
ary, been  sentenced  by  W.  E.  Leonard, 
a  justice  of  the  peace  of  the  city  of 
Port  Huron  in  said  county,  to  be  con- 
fined in  the  State  House  of  Correction  at 
Ionia  for  the  period  of  six  months, 
said  Conant  having  been  convicted 
by  and  before  said  Leonard  of  being 
a  disorderly  person, —  a  second  offense. 

That  after  said  Conant  was  confined 
in  said  House  of  Correction  at  Ionia, 
and  before  serving  out  his  sentence, 
he  escaped  therefrom,  and  that  he  was 
arrested  by  said  Clark,  by  order  of  the 
warden  of  said  House  of  Correction, 
for  the  purpose  of  returning  him  to 
said  institution,  to  serve  out  the  un- 
expired portion  of  his  sentence  afore- 
said. 

All  of  which,  I  certify,  and  have 
here  the  body  of  the  said  William 
Conant,  as  by  the  said  writ  I  am  com- 
manded. 

Frank  L.  Follensbee,  Sheriff." 
-    Such  a  return  will  be  found  in  Clin- 


ton's Celebrated  Trials,  p.  31,  as  fol- 
lows: 

"I,  John  Gray,  Warden  of  the  City 
Prison  of  the  City  of  New  York,  do 
return  to  the  annexed  writ  of  habeas 
corpus  that  the  said  George  Snodgrass 
in  the  said  writ  named  is  in  my  cus- 
tody; that  he  was  placed  in  my  cus- 
tody on  the  4th  day  of  February,  iS^/, 
and  that  I  so  hold  and  detain  him  in 
my  custody  by  virtue  of  a  certain  com- 
mitment, a  true  copy  of  which  is  hereto 
annexed,  and  the  original  of  which  I 
now  produce,  together  with  his  body, 
before  your  Honor. 

John  Gray,  Warden. 

The  Keeper  of  the  City  Prison  and 
Bridewell  will  keep  for  examination 
the  body  of  George  Snodgrass,  until 
further  notice,  apart  from  any  other 
witness. 

Ed.  D.  Connery,  Coroner. 

New  York,  February  4,  1857." 

Other  forms  of  this  return  may  be 
found  in  Humph.  Prec.  500;  Graydon's 
F.  (Pa.  1845),    pp.  517.  518. 

1.  Indiana.  —  Horner's  Stat.  (1896),  § 
1 1 16.    See  also  supra,  note  2,  p.  219. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 

2.  The  circuit  court  sustained  a  de- 
murrer to  this  return,  but  on  appeal 
the  supreme  court  held  the  return  to 
be  sufficient. 

3.  The  matter  supplied  within  [  ]  is 
not  found  in  the  reported  case. 
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said  Thomas  Gray  appeared  before  said  justice  for  trial  on  said 
charge,  and  said  cause  was  submitted  to  a  jury;  that  said  jury 
returned  a  verdict  of  guilty,  assessing  a  fine  of  %10  against  each  of 
the  defendants,  Jacob  and  Thomas  Gray;  that  said  plaintiff  was  vol- 
untarily absent  from  the  court  room  when  said  verdict  was  returned, 
having,  without  leave,  gone  to  his  home  fourteen  miles  away,  and, 
although  three  times  duly  called,  failed  to  appear  in  said  court;  that 
upon  the  return  of  said  verdict  no  judgment  thereon  was  rendered  of 
record,  and  during  the  absence  of  said  plaintiff  the  defendants'  attor- 
ney in  said  prosecution  prayed  an  appeal  to  the  Warren  Circuit 
Court,  and  said  defendants  entered  into  a  recognizance;  that  the 
plaintiff  herein  was  not  present,  and  did  not  sign  said  recognizance, 
but  his  name  was  signed  thereto  by  Thomas  Gray;  that  said  appeal 
was  dismissed,  and  the  papers  certified  back  to  said  justice;  and  that 
afterwards  said  justice  issued  his  warrant  for  the  arrest  of  said  plain- 
tiff, and  placed  the  same  in  the  hands  of  John  R.  Hunter,  a  special 
constable,  who  arrested  said  plaintiff  and  brought  him  before  said 
justice  on  the  20th  day  oi  June,  iS83,  when  said  justice,  in  the  pres- 
ence of  said  plaintiff,  pronounced  and  rendered  of  record  a  judgment 
in  due  form  against  said  plaintiff  on  the  verdict  of  said  jury;  that 
said  plaintiff  then  and  there  failing  to  pay  or  replevy  said  judgment, 
said  justice  issued  a  mittimus  to  the  jailer  of  Warren  county,  and 
placed  the  same  in  the  hands  of  this  defendant,  a  special  constable, 
appointed  by  said  justice  to  convey  said  plaintifif  to  the  jailer  of  said 
county;  that  by  virtue  of  said  mittimus,  a  copy  of  which  is  hereinafter 
filed  and  made  a  part  of  this  return,  and  said  appointment,  and  the 
facts  herein  set  forth,  this  defendant  restrains  said  plaintiff,  as  he 
well  may  do,  and  has  him  now  in  said  court 
[(^Concluding  with  signature  and  verification^^ 

Form  No.  10257.' 
(Precedent  in  Matter  of  Petrie,  i  Kan.  App.  186.)* 

[State  of  Kansas,  ss 

In  the  matter  of  the  application  of  L.  A.  Petrie  )  r,,      .„,    -r, 

for  a  Writ  of  Habeas  Corpus.  f  ^^^^'"  ^  Keturn. 

T.  J.  Allen,  sheriff  of  Bourbon  county,  state  of  Kansas,  to  whom  the 
within  writ  of  habeas  corpus  was  directed,  returns  the  same  and  for 
answer  thereunto,  says:]^ 

1.  I  am  the  regularly  elected,  qualified  and  acting  sheriff  of  Bour- 
bon county,  Kansas,  and  ex-officio  keeper  of  the  county  jail  of  said 
county. 

2.  B.  C  Garrison,  Esq.,  herein  named,  was  at  the  dates  hereinafter 
mentioned  one  of  the  regularly  elected,  qualified  and  acting  justices 
of  the  peace  in  and  for  the  city  of  Port  Scott,  said   county  and  state. 

1.  Betnm  must  be  verified  by  person  4.  On  the  hearing  of  this  case,  the 
making  it.  Horner's  Stat.  Ind.  (1896),  petitioner  was  remanded  to  the  custody 
§  1116.  of  the    respondent,   the  court   holding 

2.  The  matter  to  be  supplied  within  that  the  statute  authorizing  a  magis- 
[  ]  is  not  found  in  the  reported  case.  trate  to  commit  to  prison  a  witness  who 

3.  Kansas.  — Gen.  Stat.  (1897),  c.  96,  refuses  to  enter  into  a  recognizance  is 
§  85.     See  also  supra,  note  2,  p.  219.  constitutional. 
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3.  I  admit  that  lam  imprisoning  and  restraining  said  Z.  A.  Petrie, 
and  keeping  him  confined  in  the  county  jail  of  said  county. 

4.  I  also  admit  that  on  January  SI,  i895,  he  was  committed  to  the 
county  jail  by  said  justice,  P.  C.  Garrison.  A  copy  of  the  writ  of 
commitment  is  hereto  attached,  marked  '■'■  Exhibit  A,''  and  made  a 
part  hereof. 

5.  On  said  date,  one  Mart.  Tooney  was  examined  before  said 
justice  on  a  charge  oi  robbery,  saidZ.  A.  Petrie  being  the  complain- 
ing witness,  and  said  Too?iey  was  placed  under  bonds  to  appear  for 
trial  on  said  charge  of  robbery  at  the  next  term  of  the  district  court  of 
said  county  and  state,  and,  faihng  to  give  such  bond,  was  also  com- 
mitted to  the  county  jail  and  is  now  in  confinement  in  my  charge. 

6.  The  justice  then  deemed  said  Z.  A.  Petrie  a  material  witness  in 
the  action  SigdimsX.  Mart.  Tooney  on  the  aforesaid  charge;  and  said 
justice  was  then  satisfied  that  there  was  a  good  cause  to  believe  that 
said  Z.  A.  Petrie  would  not  perform  the  condition  of  any  recognizance 
given  by  him  unless  required  to  give  security. 

7.  Because  of  the  premises,  said  justice  required  said  Z.  A.  Petrie 
to  furnish  a  recognizance,  with  approved  security,  in  the  sum  of 
%300,  with  which  order  said  Petrie  failed  to  comply,  and  because  of 
the  fact  he  was  committed,  as  above  set  out. 

8.  And,  because  of  the  matters  and  things  hereinbefore  set  out,  I 
allege  that  the  said  Z.  A.  Petrie  is  rightfully  and  lawfully  being 
restrained  of  his  liberty  by  me. 

[(Concluding  with  signature. y\^ 

Form  No.  10258.* 

(Precedent  In  re  Vanderberg,  28  Kan.  246.)* 

[{Commencement  as  in  Form  No.  10257.}]^ 

The  undersigned,  Henry  Hopkins,  warden  of  the  penitentiary  of  the 
state  of  Kansas,  for  answer  and  return  to  the  writ  of  habeas  corpus 
hereto  annexed,  states  that,  before  the  coming  of  said  writ  to  him,  and 

on  the day  of  May,  iS82,  the  said  Franklin  Vanderberg  was 

placed  in  his  custody  in  the  said  penitentiary,  as  warden  thereof,  by 
virtue  of  the  judgment  rendered  and  warrant  of  commitment  issued 
by  the  district  court  of  Ellis  county,  state  of  Kansas,  a  copy  of  which 
judgment  and  warrant  of  commitment  is  hereto  annexed  and  made  a 
part  of  this  return;  that  he,  the  said  warden,  has  since  the  last  date 
detained  and  now  holds  the  said  Franklin  Vanderberg  in  his  custody  in 
the  Kansas  state  penitentiary,  by  virtue  of  the  said  judgment  and  war- 
rant of  commitment;  and  that,  in  obedience  to  said  writ  of  habeas 
corpus,  the  body  of  said  Franklin  Vanderberg  is  now  produced  before 
the  supreme  court  of  the  state  of  Kansas,  to  be  dealt  with  according 
to  law,  as  by  said  writ  commanded.  {Here  followed  a  copy  of  the  judg- 
ment and  warrant  of  commitment. ) 

[{Concluding  with  signature. )iY- 

1.  The  matter  to  be  supplied  within  jurisdictions  where  similar  statutory 
[  ]  is  not  found  in  the  reported  case.         provisions  exist.     See   list   of  statutes 

2.  Kansas.  —  Gen.  Stat.  (1897),  c.  96,     cited  supra,  note  i,  p.  154. 

^85.     See  also  JM/r<7,  note  2,  p.  219.  3.  In  this  case  the  prisoner  was  re- 

This  form  may  be  adapted  to  other     manded  to  the  custody  of  the  officer  on 
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Form  No.  10259.' 

The  return  of  Richard  Roe,  sheriff  of  Suffolk  county,  state  of  New 
York,  to  the  within  writ  of  habeas  corpus. 

In  obedience  to  the  within  writ  I  hereby  certify  and  return  to  the 
Supreme  Court  that  before  the  coming  of  the  said  writ  to  me,  to  wit, 
on  the  sixteenth  day  of  January,  one  thousand  eight  hundred  and 
ninety-nine,  at  the  village  of  Northport,  in  the  county  of  Suffolk,  state 
of  New  York,  the  said  John  Doe,  within  named,  was  given  into  my 
custody  under  and  by  virtue  of  a  warrant  of  commitment  issued  by 
Abraham  Kent,  Esq.,  a  justice  of  the  peace  within  and  for  the  town 
of  Huntington,  in  the  county  of  Suffolk  aforesaid,  a  copy  of  which  said 
warrant  is  hereto  annexed  marked  Exhibit  A,  and  made  a  part  of  this 
return,  and  that  the  said  John  Doe  is  now  in  my  custody  under  said 
warrant  of  arrest.  And  I  have  now  here  the  body  of  the  said  John 
Doe  before  the  Supreme  Court  as  in  the  within  writ  commanded. 

Dated  the  seventeenth  day  of  January,  iS99. 

Richard  Roe,  Sheriff  of  Suffolk  County,  New  York. 

(J>)  Denying  Detention^ 

Form  No.  10260.* 

(^Indorsed  upon  the  writ  the  following-) 

In  obedience  to  the  within  writ  I  hereby  certify  and  return  to  the 
Superior  Court  of  the  city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, that  at  the  time  of  the  allowance  of  the  within  writ  the  said 
John  Doe  was  not  in  my  custody,  nor  was  the  said  John  Doe  restrained 
of  his  liberty  as  therein  alleged  and  claimed;  and  I  do  further  certify 
and  return  that  at  no  time  since  the  allowance  of  the  within  writ  has 
the  said  John  Doe  been  in  my  custody  or  been  by  me  restrained  of 
his  liberty.  For  which  reason,  therefore,  I  cannot  obey  the  com- 
mand of  the  within  writ  by  producing  and  having  the  body  of  the 
said  John  Doe  before  said  Superior  Court  of  the  city  and  county  of 
San  Francisco,  state  of  California. 

Dated  the  seventeenth  day  of  January,  iS99. 

Richard  Roe,  Sheriff  of  the  City  and  County 
of  San  Francisco,  California. 

the   ground  that  the  court  could   find  I  any  control  of  his  person,  nor  have  I 

nothing  upon  the  record  or  from  the  had  any  knowledge  of  his  whereabouts 

evidence  which  would  warrant  a  judg-  since  the  service  of  the  within  writ  on 

ment  setting  aside  the  conviction.  me." 

1,  New  York. — Code  Civ.    Proc,  §  In  the   Matter   of  Stacy,    10  Johns. 
2026  (Birds.  Rev.  Stat.  (1896),   p.  1392,  (N.  Y.)  328,  the  following  return, 
§21).    See  also  J«/ra,  note  2,  p.  219.  "  I,  il/i^r^awZ^Tt/jV,  general  of  division 

This  form  may  be  adapted  to  other  in   the  army  of  the  United  States,  do 

jurisdictions   where   similar   statutory  return  to  the  within  writ  that  the  within 

provisions   exist.     See   list  of  statutes  named  Samuel  Stacy,  jun.,  is  not  in  my 

cited  j«/ra,  note  I,  p.  154.  custody.  Morgan  Leivis.''' 

2.  Precedent  of  a  return  alleging  that  was  held  to  be  evasive  and  insufficient, 
respondent  has  not  the  custody  or  con-  Other  forms  of  this  return  may  be 
trol  of  the  person,  or  knowledge  of  his  found  in  Humph.  Prec.  500;  Graydon's 
whereabouts,    is    set   out   in    Com.    v.  F.  (Pa.  1845),  p.  517. 

Hoffman,  4  Kulp  (Pa.)  428,  as  follows:         3,  California. —  Pen.   Code  (1897),  § 
"  I  return  that  the  within  named  Moritz     1480.     See  also  supra,  note  2,  p.  219. 
Hoffman  is  not  in  my  custody,  nor  have        This  form  may  be  adapted  to  other 

235  Volume  9. 


10261.  HABEAS  CORPUS.  10263. 

Form  No.  10261.' 


State  of  Illinois.      . 

'      ^  ss 


County  of  Greene. 

I,  Richard  Roe,  sheriff  of  the  county  of  Greene,  in  the  state  of 
Illinois,  to  whom  the  within  writ  of  habeas  corpus  is  directed,  for 
answer  and  return  thereto  hereby  certify  and  say  that  I  have  not  now 
and  have  not  had  at  any  time  prior  or  subsequent  to  the  date  of  the 
allowance  of  the  within  writ  the  custody  or  control  of  the  within 
named  John  Doe-,  for  which  reason  it  is  not  in  my  power  and  I  cannot 
obey  the  said  writ  by  having  and  producing  the  body  of  the  said 
John  Doe  before  the  Circuit  Court  of  said  Greene  county. 

Dated  the  seventeenth  day  of  January,  iS99. 

Richard  Roe,  Sheriff  of  Greene  County,  Illinois. 

Form  No.  10262.' 

Return  of  Richard  Roe,  sheriff  of  the  county  of  Lenawee,  to  the 
within  writ  of  habeas  corpus. 

In  obedience  to  the  within  writ  of  habeas  corpus  I  do  hereby  certify 
and  return  to  the  Circuit  Court  of  Lenawee  county,  Michigan,  that 
neither  at  the  time  of  the  issuing  of  the  within  writ  nor  at  any  time 
since  has  the  within  named  John  Doe  been  in  my  custody  or  in  any 
manner  under  or  within  my  power  or  restraint;  nor  have  I  at  any 
time  before  or  subsequent  to  the  issuing  of  the  within  writ  had  the 
said  John  Doe  under  or  within  my  power  or  custody  or  under  my 
restraint  and  transferred  such  custody  or  restraint  to  any  other 
person;  wherefore  I  cannot  have  the  body  of  the  within  named  John 
Doe  before  the  said  Circuit  Court  of  Lenawee  county  as  by  the  said 
writ  I  am  commanded  to  do. 

V>2X^dk^\)i\&  seventeenth  ^■a.y  oi  January,  iS99. 

Richard  Roe,  Sheriff  of  Lenawee  County,  Michigan. 

Form  No.  10263.* 

State  of  New  York,  \ 
County  of  Suffolk.    \ 

The  return  of  Richard  Roe,  sheriff  of  the  county  of  Suffolk,  to  the 
writ  of  habeas  corpus  hereto  annexed. 

In  obedience  to  the  writ  of  habeas  corpus  hereto  annexed  I  do 
hereby  certify  and  return  to  the  Supreme  Court  {or  other  court  or 
officer,  as  the  case  may  be)  that  neither  at  the  time  of  the  allowance  of 
the  said  writ  nor  at  any  time  since  was  the  said  John  Doe,  therein 
mentioned,  by  whatever  name  he  may  be  called,  in  my  custody,  pos- 
session or  power,  or  restrained  by  me  of  his  liberty;  wherefore  I 

jurisdictions   where   similar   statutory  2.  Michigan.  —  How.     Anno.     Stat, 

provisions  exist.     See  list  of   statutes  (1882),  §  8565.    See  also  supra,  note  2, 

cited  supra,  note  i,  p.  154.  p.  219. 

1.  Illinois.  — Starr  &  C.  Anno.  Stat.  This  form  may  be  adapted  to  other 

(1896),  c.  65,  par,  12.     See  also  supra,  jurisdictions   where   similar   statutory 

note  2,  p.  219.  provisions   exist.     See  list  of  statutes 

This  form  may  be  adapted  to  other  cited  supra,  note  i,  p.  154. 

jurisdictions   where   similar    statutory  Z.  New  York. — Code  Civ.  Proc,  §  2026 

provisions  exist.     See   list  of  statutes  (Birds.  Rev.  Slat.  (1896),  p.  1392,  g  21). 

cited  supra,  note  l,  p.  154.  See  also  supra,  note  2,  p.  219. 
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cannot  have  his  body  before  you  as  by  the  said  writ  I  am  com- 
manded. 

Dated  the  seventeenth  day  of  January^  iS99. 

Ricliard  Roe,  Sheriff  of  Suffolk  County,  New  York. 

Form  No.  10264.' 

(Precedent  in  Wales  v.  Whitney,  114  U.  S.  567.)' 

Your  respondent  respectfully  submits  that  the  said  Philip  S.  Wales 
is  not  now,  nor  was  at  the  time  of  issuing  the  annexed  writ,  in  the 
custody  or  possession  of,  or  confined  or  restrained  of  his  liberty  by, 
your  respondent,  other  than  as  appears  by  the  papers  marked  ^,  />', 
and  C,  attached  hereto  and  made  part  of  this  return,  and  that  the 
cause  of  such  detention,  if  any  there  be,  is  fully  shown  in  said 
exhibits.  And  your  respondent  further  answers  that  neither  he  nor 
any  one  by  his  authority  has  exercised  any  physical  restraint  over  the 
said  Philip  S.  Wales  before  or  since  the  issue  of  said  writ. 

Your  respondent  further  answers  that  by  virtue  of  his  office  as 
Secretary  of  the  Navy  the  said  Philip  S.  Wales.,  being  a  Medical  Director 
in  the  iVaz^,  was,  at  the  time  of  the  issuing  of  the  said  writ,  and  has 
since  continually  been,  in  the  power  of  your  respondent  so  far  as  the 
statutes  of  the  United  States  and  the  regulations  of  the  Navy,  not 
inconsistent  therewith,  have  vested  him  with  authority  over  the  said 
Philip  S.  Wales. 

Your  respondent  further  says  that  he  knows  of  no  obstacle  or 
impediment  to  prevent  the  said  Philip  S.  Wales  from  being  present 
before  your  honor  at  the  time  and  place  fixed  in  the  said  writ;  but, 
in  order  to  comply  with  the  order  of  your  honor  and  under  and  by 
virtue  of  his  authority  as  Secretary  of  the  Navy,  he  has  ordered  the 
said  Philip  S.  Wales  to  be  present  at  the  time  and  place  so  fixed. 

Wherefore  the  said  William  C.  Whitney,  Secretary  of  the  Navy,  has 
here,  before  your  honorable  court,  the  body  of  the  said  Philip  S. 
Wales,  together  with  the  said  writ,  as  therein  he  is  commanded. 

W.  C.  Whitney,  Secretary  of  the  Navy. 

{c)  Reciting  Death  of  Prisoner. 

Form  No.  10265.* 

To  the  Honorable  John  Marshall,  Judge  of  the  County  Court  of  Free- 
stone County,  Texas: 

This  form  may  be  adapted  to  other  Chandler  and    the   history    of  Wales's 

jurisdictions    where   similar   statutory  connection  with  the  navy,  the  charges 

provisions  exist.     See  list  of   statutes  preferred  against  him   and  the   order 

cited  supra,  note  i,  p.  154.  for   his  arrest.     On  hearing,  the  peti- 

1.  Federal  Courts.  —  U.  S.  Rev.  Stat,  tion  was  dismissed,  the  court  holding 
(1878),  §  757.  See  also  supra,  note  2,  that  the  relator  was  not  deprived  of  his 
p.  219.  personal  liberty  by  the  orders  of  the 

This  form  may  be  adapted  to  other  secretary  of  the  navy, 
jurisdictions    where    similar  statutory        3.  Death  or  Escape  of  Prisoner.  —  It  is 

provisions  exist.      See  list  of  statutes  a  sufficient  return  of  the  writ  that  the 

cited  supra,  note  i,  p.  154.  person  once  detained  has  died  or  es- 

2.  In  this  case  the  return  set  forth  caped,  or  that  by  some  superior  force 
the   action   of  Secretary  of   the  Navy  he  has  been  taken  from  the  custody  of 
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For  answer  and  return  to  the  within  writ  of  habeas  corpus  T, 
Richard  Roe,  beg  leave  to  state  that,  nothwithstanding  it  is  true  that 
the  within  usimtd  John  Doe  was  in  my  custody  and  restrained  of  his 
liberty,  on  the  sixteenth  day  of  January,  one  thousand  eight  hundred 
and  ninety-nine,  under  and  by  virtue  of  {stating  the  true  cause  of 
restraint  and  imprisonment,  as  in  other  cases),  I  am  unable  to  obey  the 
within  writ  by  having  and  producing  the  body  of  the  said  John  Doe 
before  your  honor  at  the  time  and  place  in  said  writ  commanded,  for 
the  reason  that  the  said  John  Doe  is  no  longer  in  my  custody  or 
under  my  restraint,  inasmuch  as  the  'idixd  John  Doe*  did,  at  three 
o'clock  in  thea//^rnoon  of  iht  sixteenth  day  oi  January,  one  thousand 
eight  hundred  and  ninety-nine,  at  Fairfield,  in  the  county  of  Freestone, 
state  of  Texas,  \  die  (^stating  in  detail  the  circumstances  surrounding  the 
death  of  the  party). 

Richard  Roe,  Sheriff  of  Freestone  County,  Texas. 

(d)  Reciting  Escape  of  Prisoner. 
Form  No.  10266.* 

(^Commencing  as  in  Form  No.  10265,  and  continuing  do%vn  to  f )  escape 
from  my  custody  {stating  in  detail  the  circumstances  surrounding  the 
escape  of  the  party). 

{Concluding  with  signature  as  in  Form  No.  10265. ) 

{e)  Reciting  Sickness  or  Infirmity  of  Prisoner. 

Form  No.  10267.' 

To  the  VioxiorahXt  John  Marshall,  Judge  of  the  Circuit  Court  of  Mil- 
waukee County,   Wisconsin: 
This  return  of  Richard  Roe  to  the  writ  of  habeas  corpus  hereto 
annexed  respectfully  shows:* 

That  the  sdi^\6.  John  Doe,  named  in  the  within  writ,  is  sick  or  infirm, 
so  that  he  cannot  without  danger  be  brought  before  your  honor. 
Dated  the  seventeenth  day  oi  January,  iS99. 

Richard  Roe, 
Sheriff  of  Milwaukee  County,   Wisconsin. 

(/)  Reciting  that  Prisoner  has  been  Taken  by  a  Superior  Force. 

Form  No.  10268.' 

{Commencing  as  in  Form  No.  10265,  and  continuing  down  to  *)  was,  at 
three  o'clock  in  the  afternoon  of  the  sixteenth  day  of  January,  one 
thousand  eight  hundred  and  ninety-nine,  at  Fairfield,  in  the  county  of 
Freestone,  state  of  Texas,  taken  from  my  custody  by  a  superior  force, 
to  wit,  {stating  in  detail  the  circumstances  surrounding  such  taking). 

{Concluding  with  signature  as  in  Form  No.  10265.) 

the  person  making  the  return.     Tex.  jurisdictions   where   similar   statutory 

Code  Crim.  Proc.  (1895),  art.  187.     See  provisions  exist.      See  list  of  statutes 

also  supra,  note  2.  p.  219.  cited  supra,  note  i,  p.  154. 

1.   TVxaj.  —  Code  Crim  Proc.  (1895),  2.    Wisconsin.  — Sl&t.  (1898),  §  3420. 

art.  187.     See  also  JM^ra,  note  2,  p.  219.  See  also  supra,  note  2,  p.  219. 

This  form  may  be  adapted  to  other  This  form   may  be  adapted  to  other 
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(^)  Reciting  Transfer  of  Prisomr. 

Form  No.  10269.' 

(^Commencing  as  in  Form  No.  10267,  and  continuing  down  to  *.) 
That  he  had  John  Doe,  named  in  the  within  writ,  in  his  custody 
from  X.\i^  first  day  oi  January,  one  thousand  eight  hundred  and  ninety- 
nine, X.Q  the  tenth  day  oi  January,  one  thousand  eight  hundred  and 
ninety-nine,  but  that  on  the  day  last  mentioned  he  transferred  such 
custody  to  Simon  Stevenson,  sheriff  of  the  county  of  Milwaukee,  state 
of  Wisconsin;  and  that  the  cause  of  such  transfer  was  as  follows: 
{stating  in  detail  the  reasons  for  the  transfer^;  and  that  his  authority 
for  making  such  transfer  was  as  follows:  {stating  authority  for 
transfer^ 

Dated  the  seventeenth  day  ol  January,  i899. 

Richard  Roe, 
Sheriff  of  Milwaukee  County,  Wisconsin. 

{K)  Reciting  Want  of  Jurisdiction. 

Form  No.  10270.* 

(Precedent  in  In  re  Neill,  8  Blatchf.  (U.  S.)i57.)» 

Head  Quarters,  Principal  Depot   General  Recruiting  Service,   Fort 
Columbus,  New  York  Harbor,  January  11th,  i87i. 
To  the  Honorable  John  H.  McCunn,  [Judge  of  the  Superior  Court  of 
the  city  of  New  York].* 

Sir,  I  have  the  honor  to  make  return  to  the  within  writ  of  habeas 
corpus,  issued  in  the  case  ol  John  Casey,  a  private  soldier  in  the  service 
of  the  United  States,  that  the  said  John  Casey  is  a  regular  enlisted 
soldier,  and  held  to  service  in  the  army  of  the  United  States,  by 
virtue  of  said  enlistment;  that  the  said  John  Casey  was  regularly 
enlisted  into  the  service  of  the  United  States,  according  to  the  laws 
governing  the  recruiting  service  for  enlisting  recruits,  by  his  signing 
the  proper  statement  or  declaration  required  for  recruits  to  take, 
and  that  the  paper  here  annexed,  marked  A,  is  one  of  the  duplicate 
enlistment  papers  in  the  case  of  the  said  John  Casey;  that  the  oath 
was  regularly  administered  by  an  officer  authorized  to  administer 
oaths,  and  that  thie  recruit  was  regularly  examined  by  the  surgeon 

jurisdictions   where    similar   statutory  provisions  exist.     See   list  of  statutes 

provisions  exist.     See   list  of  statutes  cited  supra,  note  2,  p.  219. 

cited  supra,  note  i,  p.  154.  3.  In  this   case  it  was  held  that  the 

1.  Wisconsin. — Stat.  (1898),  §  3^20.  court  was  without  jurisdiction  to  re- 
See  also  supra,  note  2,  p.  219.  lease  the  soldier  on  a  habeas  corpus,  it 

This  form   may  be  adapted  to  other  appearing /rzw^ya^V  that  he  was  held 

jurisdictions    where   similar   statutory  to   service   in    the  army  by  an  officer 

provisions  exist.     See  list  of  statutes  acting    under     the     authority    of   the 

cited  supra,  note  i,  p.  154.  United  States  claiming  to  hold  him  as 

2.  New  York.  —  Code  Civ.   Proc,  §  a  regularly  enlisted  soldier. 

2026  (Birds.  Rev.  Stat.  (1896),  p.  1392,  §        4.  The  superior  court  of  the  city  of 

21).     See  also  supra,  note  2,  p.  219.  New  York   has  been  abolished  and  its 

This  form   may  be  adapted   to  other     jurisdiction     vested    in    the    supreme 

jurisdictions    where   similar   statutory     court.      N.  Y.  Const.  (1895),  art.  6,  §  5. 
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appointed  for  that  purpose;  that,  under  the  decisions  of  Xht.  Judge 
Advocate  General  of  the  Army,  it  is  not  my  duty  to  produce  the  body 
of  said  John  Casey  in  Court;  that  such  decUnation  and  denial  of  the 
jurisdiction  of  your  Honor  is  a  matter  of  official  duty,  and  not  from 
any  disrespect  or  contempt  of  your  Honorable  Court.  Your  atten- 
tion is  respectfully  invited  to  the  enclosed  extract  from  the  Digest 
of  Opinions  of  the  Judge  Advocate  General  of  the  Army,  (published 
by  authority),  and  points  of  law,  which  constitute  the  precedents  on 
which  this  return  is  based. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

Thos.  H.  Neill,  Lt.  Col.  6th  U.  S.  Cavalry, 
and  Bvt.  Brigadier  General  U.  S.  A.  Commanding  Depot, 

h.  Changing  Time  for  Return.* 
(1)  Indorsement. 

Form  No.  i  o  2  7  i .  * 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  162.) 

Commonwealth  oi  Kentucky,  County  oi  Mason. 
The  within  writ  having  been  served  this  day,  but  at  such  time  as 
renders  it  impossible  iox  Richard  Roe  to  obey  the  same  at  the  time 
therein  specified,  the  time  for  said  Roe  to  produce  the  body  of  John 
Doe  and  make  return  of  said  writ  is  changed  from  the  fourth  day  of 
October,  i2>77,  to  the  sixth  day  of  October,  i877,  at  ten  o'clock  in  the 
forenoon. 

Simon  Stevenson,  Sheriff  of  Mason  County. 

(2)  Notice  of  Change. 

Form  No.  10272. 

Bullitt's  Crim.  Code  Ky.  (1895),  p.  i62.)» 

Jeremiah  Mason,  Esquire  : 

You  are  hereby  notified  that  the  time  for  the  return  to  the  writ  of 
habeas  corpus  issued  on  your  application  in  behalf  of  John  Doe 
against  Richard  Roe  has  been  changed  from  \ht  fourth  diZ.y  oi  October, 
iS77,  to  the  sixth  day  oi  October,  i877,  at  ten  o'clock  A.  m.,  as  appears 
from  the  indorsement  made  by  me  upon  such  writ,  of  which  the  fol- 
lowing is  a  copy,  viz:  (^Ifere  copy  the  indorsement^. 

Simon  Stevenson,  Sheriff,  M.  C. 

1.  Change  of  Time  for  Betom. —  If  the  to  that  mentioned  in  the  writ,  but  not 

writ  be  served  before  the   return  day  exceeding  three  days  from   the  time  of 

thereof,  but  at  such  time  as  makes  it  the  serving  of  the  writ.     Such  indorse- 

impossible  to  make  return  to  the  writ  ment  shall  be  a  part  of  the  writ.     Bul- 

at  the  time  required  by  it,  the   person  lit's  Crim.  Code  Ky.  (1895),  §  403. 
serving  the  writ  may,  by  indorsement        2.  Kentucky.  —  Bullitt's   Crim.   Code 

on  it  and  on  the  copy  served,  order  the  (1895),  §  403. 

person  to  whom  the  writ  is  directed  to        3.  Kentucky.  —  Bullitt's  Crim.    Code 

make  return  to  it  at  a  time  subsequent  (1895),  §  408. 
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i.  Answer  to  Return.' 
(1)  Denying  Material  Allegations. 
Form  No.  10273.* 
Supreme  Court,  Suffolk  County. 


1.  Beqnisites  of  Answer  to  Setnrn  — 

Generally.  —  For  the  formal  parts  of  an- 
swers and  pleas  see  the  titles  Answers 
IN  Code  Pleading,  vol.  i.  p.  799; 
Pleas. 

Statutory  Provisions.  —  A  prisoner 
produced  upon  the  return  of  a  writ  of 
habeas  corpus  may  under  oath  deny 
any  material  allegation  of  the  return, 
or  make  any  allegation  of  fact  showing 
either  that  his  imprisonment  or  deten- 
tion is  unlawful  or  that  he  is  entitled 
to  his  discharge.  N.  Y.  Code  Civ. 
Proc,  §  2039  (Birds.  Rev.  Stat.  (1896), 
P-  1395.  §  34)-  See  also  list  of  statutes 
cited  supra,  note  i,  p.  154,  for  simi- 
lar provisions  in  other  jurisdictions. 
To  the  same  effect  are  the  following 
cases  construing  statutes  relating  to 
the  denial  or  traverse  of  the  return  to 
a  writ  of  habeas  corpus:  Matter  of 
Chipchase,  56  Kan.  357;  Matter  of  Ma- 
son, 8  Mich.  70;  Ex  p.  Durbin,  102  Mo. 
100;  People  V.  Protestant  Episcopal 
House  of  Mercy,  128  N.  Y.  180;  In  re 
Powers,  25  Vt.  261;  In  re  Hardigan,  57 
Vt.  100;  Cuddy  Petitioner,  131  U.  S. 
280. 

Precedents. —  In  Com.  v.  Byrne,  20 
Gratt.  (Va.)  165,  petitioner  traversed 
the  return  to  the  writ  of  habeas  corpus 
in  the  following  words  and  figures: 

"  First.  That  it  is  not  true,  as  stated 
in  the  said  return,  that  any  tax  was 
duly  assessed  against  this  defendant, 
as  therein  stated. 

Second.  'Y\iSL\.John  A.  Eacho,  therein 
styled  assistant  commissioner  of  reve- 
nue, was  not  legally  at  that  time  such 
assistant  commissioner  of  revenue,  nor 
had  he  any  legal  authority  to  make  the 
said  assessments  or  either  of  them. 

Third.  It  is  not  true,  as  stated  in  said 
return,  that  the  said  H.J.  Smith,  sheriff, 
was  unable  to  find  sufficient  property 
out  of  which  to  make  the  said  tax; 
that,  on  the  contrary,  there  was,  at  the 
date  when  the  said  assessments  were 
delivered  to  the  said  sheriff,  sufficient 
personal  property  belonging  to  the  said 
Andrew  J.  Byrne,  out  of  which  the  said 
tax  could  have  been  made,  and  that, 
in  point  of  fact,  the  said  sheriff  did,  on 
or  before  the  20th  of  November ,  i86g, 
levy  upon  and  take  into  his  possession, 


property  of  said  Byrne  more  than  suffi- 
cient to  pay  said  tax,  and  the  said 
sheriff  did,  on  or  about  the  20th  day  of 
November,  advertise  the  said  property 
for  sale,  and  if  said  tax  was  not  made 
out  of  the  same,  it  was  the  fault  and 
neglect  of  the  said  sheriff. 

Fourth.  That  the  provisions  of  the 
said  statute  of  1867,  referred  to  in  the 
said  return,  have  not  been  complied 
with  in  such  a  manner  as  to  authorize 
the  arrest  of  the  said  Byrne. 

Fifth.  That  the  arrest  of  said  Byrne 
is  contrary  to  law,  and  in  violation  of 
the  constitution  of  this  Commonwealth, 
and  that  so  much  of  the  provisions  of 
said  act  of  1867,  so  referred  to  in  said 
return,  as  authorizes  the  arrest  and 
confinement  of  the  person,  in  the  man- 
ner and  way  therein  pointed  out,  is 
unconstitutional  and  void,  and  in  vio- 
lation of  the  constitution  of  the  United 
States,  and  of  the  constitution  of  this 
Commonwealth. 

A.J.  Byrne." 

In  this  case,  after  several  continu- 
ances and  adjournments,  the  lower 
court  adjudged  that  Byrne  should  be 
discharged  from  custody.  On  error, 
the  judgment  of  the  lower  court  was 
reversed  and  the  defendant  in  error 
remanded  to  the  custody  of  the  sheriff. 

See  also  Form  No.  10248,  supra,  and 
notes  thereto,  for  the  return  to  the  writ 
in  this  case. 

For  other  precedents  of  such  answers, 
see  infra.  Forms  Nos.  10274,  10277. 

Answers  to  returns  to  writs  of  habeas 
corpus  are  set  out  in  full,  in  part  or  in 
substance  in  the  following  cases: 

Connecticut.  —  Reynolds  v.  Howe,  51 
Conn.  472;  In  r^  Clark,  65  Conn.  17. 

Georgia.  —  State  v.  Bridges,  64  Ga. 
I4(). 

Maryland.  —  Coston  v,  Coston,  25 
Md.  500. 

Virginia.  — Com.  v.  Byrne,  20  Gratt. 
(Va.)  165. 

Form  of  a  demtirrer  to  replication  to  re- 
turn of  sheriff  to  writ  of  habeas  corpus 
will  be  found  in  In  re  Clark,  65  Conn. 

17- 

2.  New  York.  —  Code  Civ.  Proc,  § 
2039  (Birds.  Rev,  Stat.  (1896),  p.  1395,  § 
34).     See  also  supra,  note  i. 


E.  of  F.  P.  —  16. 
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The  People  of  the  State  of  New  York ' 
on  the  relation  of 

John  Doe  \ 

against 
Richard  Roe. 

John  Doe,  by  this  his  answer  to  the  return  of  Richard  Roe,  sheriff  of 
the  county  of  Suffolk,  state  of  New  York,*  denies  {setting  forth  the 
matters  in  the  return  denied^. 

John  Doe. 
(  Verification,  y- 

Form  No.  10274.* 

(Precedent  in  Matter  of  Gunn,  50  Kan.  160.)' 
[State  of  Kansas,  ss. 

In  the  Supreme  Court  of  the  State  of  Kansas. 
In  the  matter  of  the  application  of  L.  C.  Gunn  \  Traverse    to    Part    of 
for  a  Writ  of  Habeas  Corpus.  \  the  Return.]* 

And  now  comes  said  L.  C.  Gunn,  petitioner  herein,  and  controverts 
the  return  made  by  said  C.  C.  Clevenger  to  the  writ  of  habeas  corpus 
herein,  in  these  particulars,  to  wit:  Said  petitioner  denies,  first,  that 
said  George  L.  Douglass  is  or  has  been  speaker  of  the  house  of  repre- 
sentatives of  the  state  of  Kansas;  second,  that  said  Frank  L.  Brown 
is  or  has  been  chief  clerk  of  the  house  of  representatives  of  the  state 
of  Kansas',  third,  that  said  C.  C.  Clevenger  is  or  has  been  sergeant-at- 
arms  of  the  house  of  representatives  of  the  state  oi Kansas;  fourth, 
that  there  is  or  has  been  at  any  time  pending  before  the  committee 
on  elections  of  the  house  of  representatives  of  the  stsitt  oi  Kansas  diXiy 
contest,  proceeding  or  case  between  said  D.  M.  Bender  Siwds^ixd  John 
L.  Humphrey;  fifth,  that  the  house  of  representatives  of  the  state  of 
Kansas  ever  caused  any  subpoena  to  be  issued  commanding  your  peti- 
tioner to  appear  before  said  house  or  said  committee  to  testify  in 
any  case  or  proceeding  whatsoever;  that  any  such  subpoena  was  ever 
served  upon  your  petitioner  by  any  person  or  in  any  manner;  or  that 
your  petitioner  ever  failed  or  refused  to  obey  any  subpoena  issued  by 
or  under  the  direction  of  the  house  of  representatives  of  the  state  of 
Kansas;  sixth,  that  the  committee  on  elections  of  the  house  of  repre- 
sentatives of  the  state  of  Kansas,  on  the  13th  day  of  February,  iS93, 
or  at  any  other  time,  made  any  report  to  said  house  that  your  peti- 
tioner had  been  served  with  a  subpoena  and  had  refused  to  appear. 

This  form  may  be  adapted  to  other  8.  This  was  a  traverse  to  part  of  the 

jurisdictions   where    similar  statutory  return  to  the  writ  of  habeas  corpus  in 

provisions   exist.     See   list  of  statutes  this  case.     Upon  the  issue  joined  under 

cited  supra,  note  i,  p.  154.  this   traverse,  the   court  proceeded   to 

1.  Hnst  be  Under  Oath.  —  N.  Y.  Code  hear  and  determine  the  merits,  which 
Civ.  Proc,  §  2039  (Birds.  Rev.  Stat,  resulted  in  an  order  remanding  the 
(i8q6),  p.  1395,  §  34).  Consult  ihc  thle  prisoner  to  the  custody  of  the  sergeanl- 
Verifications.  at-arms  of  the  house  of  representatives 

2.  Kansas.  —  Gen.  Stat.  (1897),  c.  96,  of  the  state  of  A'awjaj.  See  also  Forms 
§86.     Seealso  j«/ra,  note  I,  p.  241.  Nos.    10159,    10251,   supra,   and    notes 

This  form  may  be  adapted  to  other  thereto,  for  the  petition  and  return  in 
jurisdictions  where  similar    statutory     this  case. 

provisions   exist.     See  list  of  statutes        4.  The  matter  supplied  within  [  ]  is 
cited  supra,  note  i,  p.  154.  not  found  in  the  reported  case. 
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nor  any  other  fact  or  statement  whatever  concerning  the  issuing  or 
service  upon  the  petitioner  of  any  subpoena,  nor  concerning  any 
refusal  of  his  to  obey  any  subpoena  or  to  appear;  seventh,  that  the 
house  of  representatives  of  the  state  of  Kansas.,  on  the  13th  day  of 
February,  i89S,  or  at  any  other  time,  ever  adopted  any  resolution 
adjudging  said  petitioner  to  be  in  contempt  of  said  house  for  any 
cause  or  matter  whatsoever,  or  authorizing  or  requiring  the  speaker 
of  said  house  to  issue  his  warrant  to  the  sergeant-at-arms  of  said 
house,  or  to  any  other  person,  commanding  the  arrest  of  your  peti- 
tioner to  answer  as  for  a  contempt  of  said  house  in  refusing  to  comply 
with  any  order  of  the  committee  on  elections  of  said  house,  or  in  any 
other  respect,  or  commanding  his  arrest  for  any  cause  or  for  any 
purpose  whatsoever;  eighth,  said  petitioner  further  denies  generally 
each  and  every  statement  in  said  return  save  that  he  is  restrained  of 
his  liberty  by  the  said  C.  C.  Clti>enger;  ninth,  said  petitioner  further 
avers,  that  he  is  by  said  C.  C.  Clevenger  restrained  of  his  liberty  in 
violation  of  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  and  is  by  said  C.  C.  Clevenger  deprived  of  his  liberty 
without  due  process  of  law. 

[Z.  C.  Gunn. 
(  Verification.  )*]  ^ 

(2)  Showing  Detention  to  be  Unlawful. 

Form  No.  10275.' 

(^Commencing  as  in  Form  No.  10273,  and  continuing  down  to  *)  alleges 
that  (setting  forth  matters  alleged  in  answer  to  the  return). 

(Concluding  with  signature  and  verification  as  in  Form  No.  10273.) 

Form  No.  10276.' 

(Commencing  as  in  Form  No.  10273,  and  continuing  down  to  *)  denies 
that  (setting  forth  the  matters  in  the  return  denied). 

And,  further  answering  said  return,  the  said  John  Doe  alleges  that 
(setting  forth  matters  alleged  in  ansiver  to  the  return). 

(Concluding  with  signature  and  verification  as  in  Form  No.  10273. ) 

Form  No.  i  0277.* 

(Precedent  in  In  re  Vanderberg,  28  Kan.  246.)* 

1.  The  matter  to  be  supplied  within  This  form  may  be  adapted  to  other 
[  ]  is  not  found  in  the  reported  case.  jurisdictions   where   similar  statutory 

2.  Consult  the  title  Verifications.  provisions  exist.     See  list  of  statutes 

3.  New    York. — Code  Civ.  Proc. ,   §  cited  JM/>ra,  note  i,  p.  154. 

2039  (Birds.   Rev.  Stat.  (1896),  p.   1395,  5.  On    the   hearing   upon    the    issue 

§  34).     See  ^Iso  supra,  note  i,  p.  241.  raised  under  this  traverse  to  the  return 

This  form  may  be  adapted  to  other  of  the  warden  of  the  penitentiary  of  the 

jurisdictions   where   similar   statutory  state  of  Kansas,   the  court  issued  an 

provisions  exist.     See  list  of  statutes  order  remanding  the  petitioner  into  the 

cited  supra,  note  i,  p.  154.  custody  of  the  warden,   holding   that 

4.  Kansas.  —  Gen.  Stat.  (1897),  c.  96,  the  statute  in  question  was  regularly 
§  86.     See  also  supra,  note  i,  p.  241.  passed  and  valid. 
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\{TitU  of  court  and  cause  as  in  Form  No.  1027Jf.y\^ 

And  now  comes  the  said  Franklin  Vanderberg,  the  petitioner,  plain- 
tiff herein,  and  for  his  reply  to  the  answer  of  the  said  Henry  Hopkins 
in  this  cause  filed,  denies  every  allegation  therein  contained,  except 
what  is  herein  expressly  admitted. 

And  for  a  second  and  further  reply  to  the  said  answer,  this  peti- 
tioner, plaintiff,  avers  that  there  is  not  any  record  of  the  said  sup- 
posed judgment  and  conviction,  in  said  answer  mentioned,  in  the 
said  district  court  of  Ellis  county,  in  said  state  of  Kansas,  as  therein 
alleged;  and  this  he  prays  may  be  inquired  of  by  the  court  here. 

And  for  a  third  and  further  reply  to  the  said  answer,  this  peti- 
tioner, plaintiff,  avers  that  on  the  twenty-fourth  day  of  April,  i882, 
one  IV.  H  Pratt,  at  said  Ellis  county,  in  said  state  of  Kansas,  claim- 
ing to  be  the  judge  of  \h^  district  cowrX.  oi  said  ^///V  county,  pretended 
to  open  and  hold  an  April  term  of  the  said  district  court,  and  to  try 
and  decide  causes,  render  judgments,  and  transact  all  the  business 
of  the  said  district  court,  and  did,  on  said  date  aforesaid,  cause  the 
plaintiff,  petitioner,  to  be  brought  before  him,  as  such  pretended 
court,  upon  a  charge  of  burglary,  and  did  thereafter  make  an  order 
and  judgment,  as  he  pretended,  by  virtue  of  which  this  petitioner, 
plaintiff,  was  and  now  is  confined  in  the  penitentiary  of  said  state. 
And  the  said  W.  H.  Pratt  claimed  the  right  and  power  so  to  do  by 
virtue  of  being  a  judge  of  the  Seventeenth  judicial  district  of  the  said 
state  of  Kansas. 

And  this  petitioner,  plaintiff,  avers  that  at  the  time  aforesaid  there 
was  not,  never  was,  and  is  not  now,  any  Seventeenth  judicial  district 
of  the  state  of  Kansas;  that  the  said  Ellis  county  then  was,  and  still 
is,  a  part  of  the  Fourteenth  judicial  district  of  the  state  of  Kansas 
aforesaid;  that  the  pretended  term  of  court,  so  held  as  aforesaid, 
was  not  an  adjourned  term  of  the  district  court  of  said  Ellis  county, 
in  said  state,  and  prior  to  said  date  no  notice  of  the  holding  of  any 
special  term  of  said  district  court,  at  that  or  any  other  time,  had  ever 
been  given  as  required  by  law;  that  at  said  time  the  said  W.  H. 
Pratt  was  not  the  regular  judge  of  the  said  Fourteenth  judicial  dis- 
trict, nor  had  he  been  selected,  chosen,  or  elected  judge /r^  tempore 
of  said  district  conrt,  as  provided  by  law;  that  the  regular  term  of 
the  district  court  of  Z/;z^^/«  county,  in  sdiid.  Fourteenth  judicial  district, 
was  begun  and  held  as  by  law  required  on  said  day  above  mentioned 
by  /.  H.  Prescott,  the  regular  judge  of  said  county  and  district. 

By  reason  whereof,  all  the  proceedings,  acts,  and  things  done  and 
pretended  to  be  done  at  the  said  supposed  April  term,  in  restraining 
and  depriving  this  plaintiff  of  his  liberty,  were  and  are  wholly  illegal, 
unauthorized,  and  void;  and  these  are  the  same  acts,  judgments, 
orders,  and  proceedings  as  are  mentioned  and  alleged  in  the  said 
answer.     And  this  he  is  ready  to  make  appear. 

[(^Concluding  with  signature  and  verification  as  in  Form  No.  10274-^]^ 

j.  Order  Discharging  Prisoner." 

1.  The  matter  to  be  supplied  within  —  For  the  formal  parts  of  orders  in  the 
[  ]  is  not  found  in  the  reported  case.         various     jurisdictions     see     the     title 

2.  BeqnisitM  of  the  Order.  —  Generally.     Orders. 
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(1)  In  General. 
{a)  Court  Order?- 

Form  No.  10278.' 

At  the  special  term  of  the  Supreme  Court,  held  at  the  court-house  in 
Hiverhead,  in  the  county  of  Suffolk,  on  the  seventeenth  day  oi  January ^ 
one  thousand  eight  hundred  and  ninety-nine. 

Present,  the  Honorable  John  Marshall,  justice. 

The  People  of  the  State  of  New  York ' 

on  the  relation  of 

John  Doe 

against  I 

Richard  Roe.  j 

Whereas  a  writ  of  habeas  corpus  has  been  heretofore  issued,  on 
the  application  of  the  people  of  the  state  of  JVew  York,  on  the  rela- 
tion oi  John  Doe,  X.o  Richard  Roe,  the  sheriff  oi  Suffolk  county,  com- 
manding him  to  bring  up  the  body  of  the  said  John  Doe  for  the 
purpose  of  inquiring  into  the  cause  of  his  detention;  and  whereas 
the  said  John  Doe  has  been  brought  before  the  Supreme  Court  (or 
me^  and  an  examination  into  the  cause  of  the  detention  of  the  said 
John  Doe  by  the  said  Richard  Roe  has  been  had,  and  whereas  it 
appears  from  such  examination  f  that  no  lawful  cause  for  the  said 
imprisonment  (or  restraint)  of  the  ^^XA  John  Doe,  or  for  the  continu- 
ance thereof  is  shown; 

Now  therefore,  after  hearing  Jeremiah  Mason,  attorney  for  the 
said  John  Doe,  in  behalf  of  the  said  John  Doe  and  Daniel  Webster, 
attorney  in  opposition; 

Ordered,  that  the  said  John  Doe  be  and  he  is  hereby  forthwith 
discharged  from  the  custody  of  Richard  Roe,  sheriff  of  Suffolk  county, 
state  of  New  York,  and  from  further  imprisonment  under  and  by 
virtue  of  {designating  the  writ  or  warrant,  or  other  cause  or  pretense, 
under  and  by  virtue  of  ivhich  the  prisoner  is  detained)  by  which  the  said 
John  Doe  was  held  by  the  said  Richard  Roe,  as  sheriff  aforesaid.* 

Enter:  John  Marshall,  ].  S.  C 

Statutory  provisions  enumerating  the  134  U.  S.    160;  Savage  Petitioner,   134 

cases  in  which  the  prisoner  should  be  U.  S.  177. 

remanded  and  not  discharged  exist  in  Form  of  order  of  court  revoking  order 

the  various  jurisdictions.     See  list  of  of  discharge  in  habeas  corpus  proceed- 

statutes  cited  supra,  note  i,  p.  154.  ings  will  be  found  in  Ex  p.  Norris,  8  S. 

For  form  of  order  discharging  alleged  Car.  408. 

Chineselaboreron  writ  of  habeas  corpus  Cases  for  discharging  the  prisoner  are 

see   the   title    Exclusion   of   Chinese,  enumerated  in  N.  Y.  Code  Civ.   Proc, 

vol.  7,  p.  952,  Form  No.  8672.  §  2033  (Birds.  Rev.  Stat.  (1896),  p.  1394, 

Orders      discharging      prisoner      in  §  28).     See  list  of  statutes  cited  supra, 

habeas  corpus  proceedings  are  set  out  note  i,  p.  154. 

in  full,  in  part  or  in  substance  in   the  1.  Coart  Orders.  —  For  formal  parts  of 

following  cases:  court    orders    as    distinguished    from 

Alabama. — Callahan  w.  State,  60  Ala.  judge's  orders,  generally,  see  the  title 

65.  Orders. 

Georgia.  —  State    v.  Fraser,     Dudley  2.  New  York. — Code  Civ.  Proc,  §§ 

(Ga.)  42.  2031,  2033  (Birds.  Rev.  Stat.  (1896),  p. 

Pennsylvania.  —  Com.    v.    Sage,    160  1393,  §  26  <f/ j-<ff.).     See  also  j«/ra,  note 

Pa.  St.  399.  2,  p.  244. 

Federal   Cases.  —  Medley    Petitioner,  This  iform  may  be  adapted  to  other 
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{b)  Judge's  Orders 

Form  No.  10279.* 

Ntw  York  Supreme  Court,  Suffolk  County. 

The  People  of  the  State  of  New  York  \ 

on  the  relation  of 

John  Doe 

against 

Richard  Roe. 

Whereas  {continuing  as  in  Form  No.  10278,  to  *  ). 
Dated  the  seventeenth  day  of  January,  iS99. 

John  Marshall,  ].  S.  C. 

Form  No.  10280.* 


jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 

1.  Judge's  Orders.  —  For  the  formal 
parts  of  judges'  orders  as  distinguished 
from  court  orders  see  the  title  Orders. 

Precedents.  —  In  Clinton's  Celebrated 
Trials,  p.  50,  the  following  order  dis- 
charging the  prisoner  is  set  out: 

"The  order  of  the  Court  in  the  case 
of  Miss  Augusta  Cunningham  is  that 
she  be  discharged.  Miss  Helen  Cun- 
ningham^ s  examination  to  be  resumed 
and  continued  by  the  Coroner,  if  he 
think  proper,  and  she  to  attend  for 
that  purpose  —  she  to  be  treated  as  a 
witness  only,  and  not  subjected  to  de- 
tention except  while  in  attendance  at 
the  inquest  to  be  examined. 

fohn  R.  Brady, 
Judge  Common  Pleas." 

Also,  in  Clinton's  Celebrated  Trials, 
p.  41,  is  found  this  order  discharging 
the  prisoner: 

"  Upon  due  hearing  of  the  within 
writ  of  habeas  corpus,  and  the  District 
Attorney  appearing  in  pursuance  of 
the  Statute,  I  now  order  the  within- 
named  George  Snodgrass  to  be  dis- 
charged. 

fohn  R.  Brady,  J.  C.  P." 

In  People  v.  Cavanagh,  2  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  656,  the  or- 
der discharging  the  prisoner  from  cus- 
tody was  as  follows: 

"  In  the  matter  of  the  habeas  corpus 
issued  to  the  sheriff  ol  Kin^s  county,  to 
bring  up  the  body  oi  fohn  Cavanagh,  by 
him  detained,  with  the  cause,  etc. 

On  the  return  of  the  sheriff  made  to 
the  within  habeas  corpus,  and  the  trav- 
erse thereof  on  behalf  of  the  prisoner, 
and  on  hearing  the  district  attorney  on 
behalf  of  the  people,  and  the  counsel  of 
the  prisoner,  it  is  ordered  that  the  pris- 


oner be  and   he  is  hereby  discharged 
from  custody. 

Dated  October  ^,  185./. 

G.  Dean,  justice  of  supreme  court." 

The  three  orders  just  given  were  in- 
dorsed upon  the  writ  in  proceedings 
had  prior  to  the  adoption  of  the  present 
New  York  code  of  civil  procedure.  For 
the  proper  form  of  the  order,  under  N. 
Y.  Code  Civ.  Proc,  §  2031,  see  Forms 
Nos.  10278,  10279,  supra. 

In  State  v.  Yandle,  119  N.  Car.  874, 
the  following  judgment  remanding  the 
prisoner  into  the  custody  of  the  officer 
is  set  out: 

"The  cause  coming  on  to  be  heard, 
and  upon  consideration  of  the  certifi- 
cate, and  the  return  thereto  hy  fames 
Howie,  and  the  evidence  offered,  the 
court  finds  that  the  facts  set  forth  in 
the  return  are  true,  and  that  the  com- 
missioners failed  to  enter  on  the  min- 
utes a  record  of  their  proceedings  in 
regard  to  the  Working  of  convicts  on 
the  public  roads,  except  as  appears  in 
the  certificate  of  f.  M.  Bivens,  clerk 
of  the  board,  introduced  in  evidence. 
And  the  court  being  of  opinion  that 
the  detention  complained  of  by  the 
petitioner  is  legal,  it  is  ordered  that 
the  petitioner  Yandle  be  remanded  into 
the  custody  of  the  said  fames  Howie. 
H.  R.  Starbuck,  Judge." 

2.  N'ew  York.  —  Code  Civ.  Proc,  §§ 
2031-2033  (Birds.  Rev.  Stat.  (1896),  p. 
1393,  §  26  et  seq.).  See  also  supra,  note 
2,  p.  241. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  snpra,  note  i,  p.  154. 

3.  Michigan.  —  How.  Anno.  Stat. 
(1882),  §  8559.  See  also  supra,  note 
2,  p.  241. 

This  form  may  be  adapted  to  other 
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(Precedent  in  People  v.  Conant,  59  Mich.  566.)' 

In  the  Matter  of  the  Application  of  William  Conant  for  Release  on 
Habeas  Corpus. 

In  this  matter,  the  answer  of  the  officer  having  been  filed,  from 
which  it  appears  that  he  holds  the  said  Conant  by  virtue  of  a  commit- 
ment issued  by  W.  E.  Leonard,  a  justice  of  the  peace  for  the  city  of 
Port  Huron,  dated  the  fourth  day  of  February,  i8<S^,  whereby  said 
Conant  was  committed  to  the  State  House  of  Correction  and  Reforma- 
tory at  Ionia  for  six  months  from  and  including  date,  and  from  which 
it  further  appears  that  said  Conant,  after  being  received  into  said 
institution,  escaped  therefrom  before  the  expiration  of  his  said  sen- 
tence, and  is  held  by  the  said  officer  for  the  purpose  of  being  returned 
to  said  State  House  of  Correction  and  Reformatory;  and  witnesses 
being  now  here  sworn,  and  evidence  heard,  and  that  the  docket  and 
proceedings  had  by  and  before  said  justice  of  the  peace,  and  the 
arguments  of  counsel  having  been  heard,  to  wit,  A.  R.  Avery  on 
behalf  of  petitioner,  and  P.  H.  Phillips,  prosecuting  attorney,  on 
the  part  of  the  officer,  and  due  consideration  thereof  had, — it  is 
found  and  determined  that  at  the  time  of  the  issue  of  the  said  com- 
mitment the  said  William  Conant  was  under  the  age  of  sixteen  years, 
and  could  not  be  committed  to  said  State  House  of  Correction  and 
Reformatory.  It  is  also  found  that  the  said  justice,  at  the  time  of 
the  trial  of  said  Conant,  did  not  determine  or  enter  of  record  the  age 
of  said  Conant.  Therefore  it  is  considered  that  the  commitment  of 
said  Conant  to  said  State  House  of  Correction  and  Reformatory  is 
invalid,  and  that  his  imprisonment  therein  is  unlawful,  and  it  is 
ordered  and  adjudged  that  said  petitioner,  William  Conant,  be,  and 
is  hereby,  discharged  from  the  custody  of  said  Clark,  and  all  others 
claiming  on  account  of  said  commitment. 

Herman  W.  Stevens,  Circuit  Judge. 

Form  No.  102 81.' 

The  body  of  John  Doe,  in  the  above  writ  of  habeas  corpus  men- 
tioned, being  brought  before  me,  at  the  place  in  the  said  writ 
mentioned;  and  the  return  thereto,  and  copy  of  the  writ  therein 
mentioned,  and  the  affidavit  and  order  of  Charles  Carroll,  supreme 
court  commissioner,  filed  in  the  office  of  the  clerk  of  the  Circuit  Court 
of  the  county  of  Mercer,  in  the  state  of  New  Jersey,  by  virtue  whereof 
the  said  writ  of  capias  ad  respondendum  was  issued,  now  produced, 
being  read  and  considered,  and  it  appearing  to  me  that  the  said  affi- 
davit does  not  set  forth  sufficient  cause  to  justify  the  order  of  said 

jurisdictions   where   similar   statutory  tion  of  the  circuit   judge  was  affirmed 

provisions  exist.     See  list   of  statutes  and  the  proceedings  in  error  dismissed, 

cited  supra,  note  I,  p.  154.  the  court  holding  that  a  final  order  of 

1.  In  this  case  the  people  sued  out  a  a  circuit  judge  discharging  a  prisoner 

writ  of  error  to  review  an  order  of  a  in   a  criminal   case   in    habeas   corpus 

circuit  judge  discharging   an  escaped  proceedings    is   not    reviewable   on   a 

prisoner  from  the  state  house  of  correc-  writ    of    error     at     the    suit    of    the 

tion   and   reformatory,   at  Ionia,   who  people. 

had  been  re-arrested  for  the  purpose  of        2.  New  fersey,  —  Gen.  Stat.  (1895),  p. 

being  returned  to  the  prison  to  serve  1635,  §  23.     See  also  supra,  note  2,  p. 

out  his  unexpired  sentence.     The  ac-  241. 
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supreme  court  commissioner  for  issuing  said  writ,  and  no  sufficient  cause 
for  the  detention  of  the  said  yi?^^  Z><?^  appearing;  \,  John  Marshall, 
justice  of  the  Supreme  Court  of  New  Jersey,  diO  hereby  order  that  the 
said  John  Doe  be  by  the  said  Richard  Roe,  the  said  sheriff,  fortnwith 
discharged  from  imprisonment  and  detention  for  the  cause  aforesaid. 
Witness  my  hand  this  seventeenth  day  oi  January,  one  thousand 
eight  hundred  and  ninety-nine. 

John  Marshall,  Justice  of  the  Supreme  Court. 

Form  No.  10282.' 

(Precedent  in  In  re  Neagle,  135  U.  S.  7.) 

In  the  Matter  of  David  Neagle,  on  habeas  corpus. 

In  the  above-entitled  matter,  the  court  having  heard  the  testimony 
introduced  in  behalf  of  the  petitioner,  none  having  been  offered  for 
the  respondent,  and  also  the  arguments  of  the  counsel  for  petitioner 
and  respondent,  and  it  appearing  to  the  court  that  the  allegations  of 
the  petitioner  in  his  amended  answer  or  traverse  to  the  return  of  the 
sheriff  of  San  Joaquin  County,  respondent  herein,  are  true,  and  that 
the  prisoner  is  in  custody  for  an  act  done  in  pursuance  of  a  law  of  the 
United  States,  and  in  custody  in  violation  of  the  Constitution  of 
the  United  States,  it  is  therefore  ordered  that  petitioner  be,  and 
he  is  hereby,  discharged  from  custody. 

(2)  In  Custody  in  Civil  Case. 

Form  No.  10283.* 

{Commencing  as  in  Form  No.  10278  or  Form  No.  10279,  as  the  case  may 
be,  and  then  continuing  as  in  Form  No.  10278,  to  f )  that  the  said  John 
Doe  is  m  custody  by  virtue  of  a  mandate  in  a  civil  cause  where  the 
jurisdiction  of  the  court  which  (or  of  the  officer  who)  issued  the  said 
mandate  has  been  exceeded  in  this,  to  wit,  (specifying  how  the  Juris- 
diction has  been  exceeded,  and  whether  it  relates  to  matter,  place,  sum  or 
person) ; 

Now  therefore,  after  hearing  {continuing  and  concluding  as  in  Form 
No.  10278  or  Form  No.  10279,  as  the  case  may  be). 

Form  No.  10284.' 

{Commencing  as  in  Form  No.  10278  or  Form  No.  1027 9 ^  as  the  case  may 
be,  and  then  continuing  as  in  Form  No.  10278,  to  f )  that  the  said  John 
Doe  is  in  custody  by  virtue  of  a  mandate  in  a  civil  cause  where, 
although  the  original  imprisonment  was  lawful,  yet,  by  {designating 
some  act,  omission  or  event  which  has  taken  place  afterward,  entitling  the 

This  form  may  be  adapted  to  other  provisions  exist.      See  list  of  statutes 

jurisdictions   where    similar  statutory  cited  jw^ra,  note  i,  p.  154. 

provisions  exist.     See   list  of  statutes  2.  New  York.  —  Code   Civ.    Proc,  § 

cited  supra,  note  i,  p.  154.  2033  (Birds.  Rev.  Stat.  (1896),  p.  1394, 

1.  Federal  Courts.  — M.  S.  Rev.  Stat.  §  28).     See  also  supra,  note  2,  p.  241. 

(1878),  §  761.     See  also  supra,  note  2,  p.  This  form  may  be  adapted  to  other 

241.  jurisdictions   where    similar  statutory 

This  form   may  be  adapted  to  other  provisions   exist.     See   list  of  statutes 

jurisdictions    where   similar   statutory  cited  j«/ra,  note  I,  p.  154. 
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prisoner  to  a  discliarge)  the  said  John  Doe  has  become  entitled  to  be 
discharged ; 

Now  therefore,  after  hearing  {continuing  and  concluding  as  in  Form 
No.  10278  or  Form  No.  10279,  as  the  case  may  be). 

Form  No.  10285.' 

{Commencing  as  in  Form  No.  10278  or  Form  No.  10279,  as  the  case  may 
be,  and  then  continuing  as  in  Form  No.  10278,  to  f )  that  the  said  John 
Doe  is  in  custody  by  virtue  of  a  mandate  in  a  civil  cause  where  the 
mandate  is  defective  in  a  matter  of  substance  required  by  law,  ren- 
dering it  void; 

Now  therefore,  after  hearing  {continuing  and  concluding  as  in  Form 
No.  10278  or  Form  No.  10279,  as  the  case  may  be). 

Form  No.  10286.' 

{Commencing  as  in  Form  No.  10278  or  Form  No.  10279,  as  the  case 
may  be,  and  then  continuing  as  in  Form  No.  10278,  to  f )  that  the  said 
John  Doe  is  in  custody  by  virtue  of  a  mandate  in  a  civil  cause  where 
the  mandate,  although  in  proper  form,  was  issued  in  a  case  not 
allowed  by  law; 

Now  therefore,  after  hearing  {continuing  and  concluding  as  in  Form 
No.  10278  or  Form  No.  10279,  as  the  case  may  be). 

Form  No.  10287.' 

{Commencing  as  in  Form  No.  10278  or  Form  No.  10279,  as  the  case 
may  be,  and  then  continuing  as  in  Form  No.  10278,  to  f )  that  the  said 
John  Doe  is  in  custody  by  virtue  of  a  civil  cause  where  the  person 
having  the  custody  of  the  prisoner  under  the  said  mandate,  to  wit,  the 
said  Richard  Roe,  is  not  the  person  empowered  by  law  to  detain  him; 

Now  therefore,  after  hearing  {continuing  and  concluding  as  in  Form 
No.  10278  or  Form  No.  10279,  as  the  case  may  be). 

Form  No.  z  o  2  8  8 . ' 

{Commencing  as  in  Form  No.  10278  or  Form  No.  10279,  as  the  case  may 
be,  and  then  continuing  as  in  Form  No.  10278,  to  f )  that  the  said  John 
Doe  is  in  custody  by  virtue  of  a  mandate  in  a  civil  cause  where  the 
mandate  is  not  authorized  by  a  judgment,  decree  or  order  of  a  court 
or  by  a  provision  of  law. 

Now  therefore,  after  hearing  {continuing  and  concluding  as  in  Form 
No.  10278  or  Form  No.  10279,  as  the  case  may  be). 

Form  No.  10289.^ 

(Robinson's  F.  (Va.)  358.) 
John  Doe  was  this  day  again  brought  into  court  by  Edward  Cush- 

1.  New  York.  —  Code  Civ.  Proc,  §  This  form  may  be  adapted  to  other 
2033  (Birds.  Rev.  Stat.  (1896),  p.  1394,  jurisdictions  where  similar  statutory 
§  28).     See  also  supra,  note  2,  p.  241.         provisions  exist.     See  list  of  statutes 

This  form  may  be  adapted  to  other  cited  supra,  note  i,  p.  154. 

jurisdictions   where   similar   statutory  Another  order  of  diacharge  is  given  in 

provisions  exist.     See   list  of  statutes  Robinson's  F.  (Va.)  358,  as  follows: 

cited  supra,  note  i,  p.  154.  This  day, y^^M  Doe  was  brought  into 

2.  Virginia.  —  Code  (1887),  §  3034.  court  by  the  sheriff  of  this  county,  in 
See  also  supra,  note  2,  p.  241.  obedience  to  the  writ  of  habeas  corpus 
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ing,  marshal  of  the  eastern  district  of  Virginia:  and  the  court,  after 
hearing  and  considering  the  arguments  of  counsel,  as  well  in  behalf 
of  the  said  John  Doe  upon  his  petition,  as  in  opposition  thereto,  is  of 
opinion  that  the  saidyi?^«  Doe  is  illegally  detained  in  the  custody  of 
the  said  marshal.  It  is  therefore  ordered  that  he  be  discharged 
therefrom. 

k.  Order  Remanding  Prisoner.' 


yesterday  awarded,  and  to  the  said 
sheriff  directed;  and  the  said  sheriff 
certified  that  the  %^\&  John  Doe  was 
taken  into  his  custody  and  detained  by 
virtue  of  a  writ  of  capias  ad  satisfacien- 
dum, issued  from  the  clerk's  office  of 
this  court  on  the  ;^oth  day  of  October 
last,  in  favor  of  Samuel  Short  and  for 
no  other  cause:  And  it  appearing  to  the 
court,  that  the  judgment  on  which  the 
said  execution  issued  was  rendered  on 
the  2ist  day  of  December,  18/9;  that  the 
s&id  John  Doe  took  the  oath  of  an  in- 
solvent debtor  before  the  county  conn 
of  Albemarle  on  the  7th  day  of  May, 
lS2f,  and  that  since  that  time  no  execu- 
tion has  been  ordered  by  this  court  to 
issue  upon  the  judgment  aforesaid;  it 
seems  to  the  court  that  the  saidyic^M 
Doe  is  illegally  detained  in  custody,  and 
it  is  therefore  ordered  that  he  be  dis- 
charged. 

1.  Beqaisites  of  the  Order  —  Generally. 
—  For  the  formal  parts  of  orders  in 
the  various  jurisdictions  see  the  title 
Orders. 

Statutory  provisions  enumerating  the 
cases  in  which  the  prisoner  should  be 
discharged  exist  in  the  various  juris- 
dictions. See  list  of  statutes  cited 
supra,  note  i,  p.  154. 

Orders  remanding  prisoner  in  habeas 
corpus  proceedings  are  set  out  in  full, 
in  part  or  in  substance  in  the  follow- 
ing cases:  Hammond  v.  People,  32  111. 
446;  Roberts  v.  Reilly,  116  U.  S.  80. 

Cases  for  remanding  the  prisoner  are 
enumerated  in  N.  Y.  Code  Civ.  Proc. 
§  2032  (Birds,  Rev.  Stat.  (1896),  p.  1393, 
^  27).  See  also  list  of  statutes  cited 
supra,  note  i,  p.  154. 

Precedents.  —  In  Clinton's  Celebrated 
Trials,  p.    45,  the  following  order   re- 
manding prisoner  is  set  out; 
"  Before  Honorable  John  R.  Brady,  in 

the  Matter  oljohnj.  Eckel: 

Upon  return  of  the  writ  of  habeas 
corpus  allowed  by  me  in  this  matter, 
and  after  hearing  Counsel  for  the  said 
John  J.  Eckel,  and  A.  Oakey  Hall,  Esq., 
District  Attorney,  for  the  people, 
ordered  that  the  said  John  J.  Eckel  be 
remanded  to  the  custody  of  the  Warden 


of  the  City  Prison,  upon  the  ground 
solely  of  being  held  on  suspicion  as  a 
party  implicated  in  causing  the  death, 
by  violence,  of  Harvey  Burdell,  and  not 
as  a  witness,  and  thence  not  to  be  dis- 
charged except  by  due  process  of  law. 
[ohn  R.  Brady, 
Justice  Common  Pleas." 

And  in  Clinton's  Celebrated  Trials, 
p.  46,  another  such  order  may  be  found, 
as  follows: 

"Upon  return  of  the  writ  of  habeas 
corpus  allowed  by  me  in  the  matter, 
and,  after  hearing  Counsel  for  said 
Emma  A  Burdell,  and  A.  Oakey  Hall, 
Esq.,  District  Attorney,  for  the  people; 

Ordered,  That  the  said  Emma  A.  Bur- 
dell be  remanded  to  the  custody  of  the 
Coroner,  Edward  D.  Connery,  at  No.  ji 
Bond  Street,  in  ihe  City  of  New  York, 
and  there  be  detained  until  the  rendi- 
tion of  the  verdict  of  the  Coroner's 
Jury  there  assembled,  to  inquire  into 
the  death  of  Harvey  Burdell,  on  the 
ground  solely  of  being  held  as  a  party 
implicated  in  causing  the  death  of  said 
Burdell,  and  not  as  a  witness,  and 
it  is  further 

Ordered,  That  her  Counsel  be  allowed 
to  consult  with  her  privately  apart 
from  said  Coroner  and  all  other  parties, 
when  and  as  often  as  they  shall  deem 
proper. 

John  R.  Brady,  J.  C.  P. 

New  York,  February  7,  i8j'7." 

These  orders  were  indorsed  upon  the 
respective  writs  in  proceedings  had 
prior  to  the  adoption  of  the  present 
New  York  code  of  civil  procedure.  For 
the  proper  form  of  the  order  under  N. 
Y.  Code  Civ.  Proc,  ^  2031,  see  Forms 
Nos.  10290  to  10294,  infra. 

Special  rule  to  remand  prisoner,  where 
his  original  commitment  was  defective, 
is  set  out  in  Rex  v.  Marks,  3  East  157, 
as  follows: 

''Friday  next,  after  75"  days  of  St. 
Martin,  in  tYi^  forty-third  ye&T  of  King 
George  the  third. 

England,  )  George  Marks  being 
IViltshire.  )  brought  here  into  court  in 
custody  of  the  keeper  of  his  Majesty's 
gaol  a.t  Devizes,  in  and  for  the  coiinty  of 
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Form  No.  10290.' 
{Commencing  as  in  Form  No.  10278  or  Form  No.  10279,  as  the  case 
fnay  be,  and  then  continuing  as  in  Form  No.  10278,  down  to  f )  that  the 
said  John  Doe  is  detained  in  custody  by  virtue  of  a  mandate  issued 


PVilts,  by  virtue  of  a  writ  of  habeas 
corpus,  it  is  ordered  that  the  said  writ, 
aad  the  return  made  thereto,  be  filed. 
And  upon  reading  the  several  informa- 
tions upon  oath  of,  etc.,  returned  in 
obedience  to  a  writ  of  certiorari,  di- 
rected to  R.  Lou  and  T.  H.  Foe,  two  of 
his  Majesty's  justices  of  the  peace  in 
and  for  the  county  of  Wilts;  dLnd  upon 
hearing  counsel  on  both  sides;  it  is 
ordered,  that  he,  the  said  George  Marks, 
be  now  discharged  from  his  imprison- 
ment by  virtue  of  the  warrant  in  the 
said  return  mentioned;  and  that  he  the 
said  George  Marks  be  recommitted  to 
the  custody  of  the  said  keeper,  for  un- 
lawfully and  feloniously  being,  aiding 
and  assisting  at,  and  present  at,  and 
consenting  to  the  administering  and 
taking  of  an  oath  or  engagement,  pur- 
porting and  intended  to  bind  T.  Bow, 
the  person  taking  the  same,  to  be  of  an 
association,  society,  and  confederacy, 
formed  to  disturb  the  public  peace,  and 
not  to  inform  or  give  evidence  against 
any  associate,  confederate, or  other  per- 
son, and  not  to  reveal  or  discover  a 
certain  unlawful  combination  and  con- 
federacy, and  not  to. reveal  and  dis- 
cover a  certain  illegal  act  done  against 
the  peace,  etc.,  and  also  against  the 
terms  of  the  statute  in  such  case  made 
and  provided;  to  be  by  him  kept  in 
safe  custody,  until  he  shall  be  from 
thence  discharged  by  due  course  of 
law." 

In  this  case  the  court  held  that 
though  a  warrant  of  commitment  for 
felony  be  informal,  yet  if  the  corpus 
delicti  appear  in  the  depositions  re- 
turned to  the  court,  they  will  not  bail 
but  remand  the  prisoner. 

Adjoomment  of  Examination,  —  The 
court,  judge,  or  other  ofl5cer,  on  ■  the 
hearing  of  the  proceedings,  may  ad- 
journ the  examination  from  time  to 
time  as  the  circumstances  may  require, 
and  in  the  meantime  remand  the 
party  or  commit  him  to  the  custody 
of  the  sheriff  of  the  county,  or  place 
him  in  such  other  custody  as  his  age 
or  other  circumstances  may  require, 
or,  if  the  character  of  the  charge  au- 
thorize it,  take  bail  from  him  in  a  sufS- 
cient  amount  for  his  appearance  from 
day  to  day.  Ala.  Crim.  Code  (1896),  § 
4832.     See  also  list   of  statutes  cited 
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supra,   note  — ,  p.  — ,  for  similar    pro- 
visions in  other  jurisdictions. 

An  order  continuing  the  hearing  of 
habeas  corpus  proceedings  to  another 
day  is  set  out  in  Robinson's  F.  (Va.) 
358,  as  follows: 

'^Edward  Cusking,  marshal  of  the 
eastern  district  of  Virginia,  in  obedi- 
ence ^o  the  writ  of  habeas  corpus  yester- 
day awarded,  and  to  him  directed, 
brought  into  court  /okn  Doe,  in  the 
said  writ  named,  and  certified  that  the 
cause  of  the  detention  of  the  S2\<i  John 
Doe  would  appear  by  a  schedule  an- 
nexed to  the  said  writ:  which  being  in- 
spected, for  reasons  appearing  to  the 
court,  the  further  consideration  of 
ihe  petition  of  the  said  John  Doe  is 
postponed  till  to-morrow  morning,  10 
o'clock.  And  it  is  ordered  that  he  be 
continued  in  the  custody  of  the  said 
marshal,  until  the  further  order  of  the 
court." 

Consult  also  the  title  Continuances 
AND  Adjournments,  vol.  5,  p.  315. 

Order  dismissing  petition  is  set  out  in 
Wales  V.  Whitney,  114  U.  S.  564,  as 
follows: 

' '  Habeas  Corpus.  Ex  relatione  Philip 
S.    Wales.— ^o.  13,780. 

This  cause  coming  on  for  hearing, 
and  having  been  argued  by  counsel 
and  duly  considered,  it  is,  this  14th  day 
of  April,  \Z8s,  ordered  and  adjudged 
that  the  petition  be  dismissed  with 
costs,  the  court  being  of  opinion  that 
the  relator  has  not  been,  nor  is  he  at 
this  present,  deprived  of  his  personal 
liberty  by  virtue  of  the  orders  of  the 
Secretary  of  the  Navy  set  out  in  the 
petition. 

By  the  court: 

A.  Wylier 

Consult  also  the  titles  Demurrers, 
vol.  6,  p.  294;  Discontinuances,  Dismis- 
sals, ETC.,  vol.  5,  p.  852. 

Form  of  motion  to  dismiss  applica- 
tion for  habeas  corpus  will  be  found  in 
Ex  p.  Lake,  37  Tex.  Crim.  Rep.  656. 

1.  New  York.  —  Code  Civ.  Proc,  §§ 
2031-2032  (Birds.  Rev.  Stat.  (1896),  p. 
1393.  §8  26,  27.)  See  also  supra,  note 
I,  p.  250. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 
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by  a  court  (or  John  Marshall,  a  judge  of  a  court)  of  the  United  States, 
in  a  case  where  said  court  (or  Judge)  has  exclusive  jurisdiction;  and 
that  the  time  for  which  the  said  John  Doe  may  be  lawfully  detained 
in  the  custody  of  the  said  Richard  Roe  as  aforesaid  has  not  expired; 

Now  therefore,  after  heaving  Jeremiah  Mason,  attorney  for  the 
said  John  Doe,  in  behalf  of  the  said  John  Doe^  and  Daniel  Webster, 
attorney  in  opposition; 

Ordered,  that  the  said  John  Doe  be  and  he  is  hereby  remanded  to 
the  custody  of  the  said  Richard  Roe,  sheriff  aforesaid,  under  said 
mandate  (or  final  judgment  or  decree  or  final  order,  as  the  case  may  be). 

{Concluding  as  in  Form  No.  10278  or  Form  No.  10279,  as  the  case 
may  be. ) 

Form  No.  10291 .' 

{Commencing  as  in  Form  No.  10278  or  For  in  No.  10279,  as  the  case 
may  be,  and  then  continuing  as  in  Form  No.  10278,  down  to  f)  that  the 
said  Johti  Doe  is  detained  in  custody  by  virtue  of  a  final  judgment  (or 
decree)  of  a  competent  tribunal,  of  civil  (or  criminal)  jurisdiction; 

Now  therefore,  after  hearing  {continuing  and  concluding  as  in  Form 
No.  10278  or  Form  No.  10279,  as  the  case  may  be). 

Form  No.  10292.' 

{Commencing  as  in  Form  No.  10278  or  Form  No.  10279,  as  the  case  may 
be,  and  then  continuing  as  in  Form  No.  10278,  doum  to  \)  that  the  said 
John  Doe  is  detained  in  custody  by  virtue  of  a  final  order  of  a  com- 
petent tribunal  of  civil  (or  criminal)  jurisdiction  made  in  a  special 
proceeding,  said  final  order  not  being  for  the  purpose  of  punishing 
the  said  John  Doe  for  a  contempt; 

Now  therefore,  after  hearing  {continuing  and  concluding  as  in  Form 
No.  10278  or  Form  No.  10279,  as  the  case  may  be).  . 

Form  No.  10293.' 

{Commencing  as  in  Form  No.  10278  or  Form  No.  10279,  as  the  case  may 
be,  and  then  continuing  as  in  Form  No.  10278,  down  to  f )  that  the  said 
John  Doe  is  detained  in  custody  by  virtue  of  an  execution  {or  other 
process,  designating  it)  issued  upon  a  judgment  {or  decree  or  final  order) 
of  a  competent  tribunal  of  civil  (or  criminal)  jurisdiction; 

Now  therefore,  after  hearing  {continuing  and  concluding  as  in  Form 
No.  10278  or  Form  No.  10279,  as  the  case  may  be). 

Form  No.  10294.' 

{Commencing  as  in  Form  No.  10278  or  Form  No.  10279,  as  the  case  may 
be,  and  then  continuing  as  in  Form  No.  10278,  down  to  \)  that  the  said 
John  Doe  is  detained  in  custody  for  a  criminal  contempt,  defined  in 
section  eight  of  the  New  York  code  of  civil  procedure,  to  wit,  {speci- 
fying one  of  the  acts  constituting  a  criminal  contempt  withi^i  the  meaning 
of  N.  V.  Code  Civ.  Proc,  §  5)  and  specially  and  plainly  charged  in  the 
commitment  by  a  court  (or  officer  or  body)  having  authority  to  com- 
mit for  the  contempt  so  charged; 

1.  Ne7v  York.  —  Code  Civ.  Proc,  §  jurisdictions  where  similar  statutory 
2032  (Birds.  Rev.  Stat.  (1896),  p.  1393,  provisions  exist.  See  list  of  statutes 
§  27.)    See  also  JM/ra,  note  i,  p.  250.  cited  supra,  note  i,  p.  154. 

This  form  may  be  adapted  to  other 
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Now  therefore,  after  hearing  {continuing  and  concluding  as  in  Form 
No.  10278  or  Form  No.  10279,  as  the  case  may  be). 

Form  No.  10295.' 

(Precedent  in  People  v.  Pease,  29  Chicago  Leg.  N.  306;  2  Chicago  L.  J, 

N.  S.  235.)' 

H  Title  of  court  and  cause.  )^^ 

This  day  come  the  petitioner,  Joseph  Salomen  in  person  and  by  his 
attorney,  W.  H.  Barnum,  Esq.,  and  the  said  Jatnes  Pease,  sheriff,  by 
his  attorney,  Richard  Prendergast,  and  Jesse  Iloldom,  Sidmimstrsitor  of 
the  estate  of  George  Wincox,  deceased,  in  person  and  by  Richard Pren- 
dergast,  his  attorney,  and  this  cause  coming  on  to  be  heard  on  the 
petition  for  the  writ  of  habeas  corpus,  and  upon  said  writ  and  upon 
the  return  of  said  sheriff  thereto  and  upon  the  evidence  introduced, 
and  the  court  having  heard  the  arguments  of  counsel  for  all  the 
parties  hereto,  and  being  more  fully  advised  in  the  premises,  doth 
find  and  adjudge  that  the  petitioner  y^?^^/^  Salomen  is  legally  and 
rightfully  held  in  custody  by  virtue  of  the  order  and  process  of  the 
Probate  Court  of  Cook  county,  Illinois,  mentioned  in  said  return  as 
the  warrant  of  said  sheriff  for  holding  said  petitioner  in  custody,  and 
also  that  said  petitioner  is  held  in  custody  by  virtue  of  the  order  of 
remand  entered  by  the  Superior  court  of  Cook  county,  Illinois,  men- 
tioned in  said  return. 

Thereupon  it  is  ordered  and  adjudged  that  saUd  Joseph  Salomen  be 
and  he  is  hereby  remanded  to  the  custody  oi  James  Pease,  sheriff  of 
Cook  county,  and  that  said  sheriff  hold  said  petitioner  in  prison  as 
provided  and  commanded  by  said  order  and  process  of  said  Probate 
Court  of  Cook  county,  Illinois. 

2.  Seeking*  Admission  to  Bail.^ 
a.  Petition.* 

1.  Michigan. —  How.  Anno.  Stat.  Ex  p.  Osborn,  24  Ark.  185;  Ex  p.  Bird, 
(1882),  §  8559.  See  also  supra,  note  24  Ark.  275;  Ex  p.  Kittrell,  20  Ark. 
I,  p.  250.  499;    Ex  p.   Good,  19  Ark.  410;  Ex  p. 

This  form  may  be  adapted  to  other  Robins,  15  Ark.  402;  Ex  p.  White,  9 

jurisdictions   where   similar   statutory  Ark.  223;  Ex  p.  Voll,  41  Gal.  29. 

provisions  exist.     See  list  of  statutes  Seeking  a  Bedaction  of  Bail.  —  The  pe- 

cited  supra,  note  I,  p.  154.  tition  for  a  writ  of  habeas  corpus  seek- 

2.  This  order  was  made  by  the  crimi-  ing  to  reduce  bail  should  be  framed 
nal  court  of  Cook  county,  Illinois.  On  with  a  view  to  that  relief,  and  should 
the  hearing,  the  criminal  court  decided  allege  that  the  amount  of  bail  required 
that  the  probate  court  had  jurisdiction  of  the  prisoner  is  excessive.  Hernan- 
to  commit  the  prisoner,  and  for  that  dez  v.  State,  4  Tex.  App.  425. 

reason  dismissed  the  petition  and  re-  6.  Petition.  —  Consult    also    Forms 

manded    him    to    the   custody   of   the  Nos.  10144  to  10175,  supra. 

proper  officer.  Order  Granting  Writ.  —  Consult  Forms 

3.  The  matter  to  be  supplied  within  Nos.  10176  to  10184,  supra. 

[  ]  is  not  found  in  the  reported  case.  Notice  of  Issuance  of  Writ.  —  Consult 

4.  Seeking  Admission  to  Bail,  —  Writs     Forms  Nos.  10185  to  loiSg,  supra. 

of  habeas  corpus  must  be  granted  to  Bond  or  Undertaking  of  Prisoner.  — 
persons  who  are  imprisoned,  but  who  Consult  Forms  Nos.  10137  to  10190, 
by  law   are  entitled  to  bail.     See  list     supra. 

of  statutes  cited  supra,  note  i,  p.  Writ.  —  Consult  Forms  Nos.  10192  to 
154;    Cooper   V.    State,    23    Ark.     278;     io22q,  supra. 
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Form  No.  10296.' 

(Precedent  in  Matter  of  Malison.  36  Kan.  726.)' 

^Commencement  as  in  Form  No.  10159.y\^ 

He  is  unlawfully  imprisoned  and  restrained  of  his  liberty  by  W.  D. 
Fulton.,  as  sheriff  of  Finney  county,  Kansas,  in  the  jail  at  Garden  City., 
in  said  county;  that  said  imprisonment  and  restraint  are  illegal;  that 
the  illegality  consists  in  this,  to  wit:  That  on  the  8th  day  of  March., 
1887,  he  was  arrested  by  the  sheriff  of  Wichita  county,  on  a  warrant 
issued  by  one  L.  D.  Cozven,  a  justice  of  the  peace  in  and  for  Leoti 
township,  in  said  county,  wherein  your  petitioner  was  charged  with 
having,  on  the  27th  day  of  February,  iS87,  committed  the  offense  of 
murder  by  willfully,  deliberately,  premeditatedly  and  feloniously  shoot- 
ing and  killing  one  Charles  Coulter,  William  Rains  and  George  Watkins; 
that  upon  making  the  arrest  said  sheriff  conducted  your  petitioner, 
together  with  thirteen  others,  then  and  there  charged  with  the  same 
offense,  and  then  and  there  arrested  by  said  sheriff,  to  the  office  of 
the  said  justice  of  the  peace  in  the  town  of  Leoti,  in  said  county; 
that  the  several  homicides  upon  which  the  said  charge  of  murder  was 
based  grew  out  of  animosities  engendered  by  a  county-seat  fight  then 
and  long  prior  thereto  pending  between  the  town  of  Coronado,  of 
which  your  petitioner  and  the  other  persons  so  arrested  were  citizens, 
and  the  town  of  Leoti;  that  long  prior  to  the  time  said  persons  were 
killed,  they,  with  other  rude  and  lawless  citizens  of  the  town  of 
Leoti,  had  frequently  come  to  the  town  of  Coronado  armed  with  guns, 
pistols  and  other  deadly  weapons,  at  which  times  they  would  and  did, 
without  any  provocation  whatever,  inflict  upon  whatever  citizens  of 
Coronado  they  would  meet,  the  most  brutal  and  inhuman  insults,  and 
commit  upon  them  violent  and  felonious  assaults  by  shooting  at  and 
beating  them  with  guns  and  pistols,  and  compelling  them,  at  the 
muzzles  of  such  weapons,  to  dance  and  perform  whatever  other 
humiliating  acts  their  cruel  imaginations  suggested  to  them,  upon  the 
threat  of  instant  death  if  they  failed  so  to  do;  that  the  day  on  which 
such  persons  met  their  death  was  Sunday,  February  27,  i887,  at  about 
/our  o'clock  P.  M. ;  that  on  the  morning  of  that  day  said  Rains  and  one 
Johnson,  another  citizen  of  Leoti,  came  to  the  town  of  Coronado  and 
stated  to  certain  citizens  there  that  they  would  return  in  the  afternoon 
and  "round  up  "  the  town;  that  in  the  afternoon  of  that  day  they  did 
return  to  Coronado,  accompanied  by  said  Charles  Coulter,  George  Watkins, 

Indorsement  upon  the  Writ.  —  Consult  amination  he  not  only  waives  his  right 

Forms  Nos.  10230  to  10234,  supra.  to  be  let  to  bail,  but  also  his  right  to 

Eettirn  to  Writ.  —  Consult     Forms  have   the   facts  of  the  alleged  offense 

Nos.  10235  to  10270,  supra.  examined   into    upon    writ   of    habeas 

Answer  to  Setom.  —  Consult   Forms  corpus,  but  that  where  such  a  waiver  is 

Nos.  10273  to  10277,  supra.  made,  as  it  was  in  this  case,  under  fear 

1.  Kansas.  —  Gen.  Stat.  (1897),  c.  96,  of  personal  violence,  the  prisoner  should 
§  92.  See  also  supra,  note  4,  p.  not  be  estopped,  by  reason  of  such 
254.  waiver,  from  seeking  admission  to  bail, 

This  form  may  be  adapted  to  other  and  that  a  person  charged  with  murder 

jurisdictions   where   similar   statutory  in   the  first  degree  is  entitled  to  be  let 

provisions  exist.     See   list   of   statutes  to  bail  where  the  proof  is  not  evident 

cited  supra,  note  i,  p.  154.  nor  the  presumption  of  guilt  great. 

2.  In  this  case  it  was  held  that  where  3.  The  matter  to  be  supplied  within 
a  defendant  waives  a  preliminary  ex-  [  ]  is  not  found  in  the  reported  case. 
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Frank /enness,  A.  N.  Boorey  and  Emmeit  Denning,  bringing  with  them 
a  case  of  beer  of  which  they  partook  freely,  being  at  the  same  time 
armed  with  one  or  xnovt  for iy-Jive  c?L\\bve;  Colt's  revolvers  each;  that 
immediately  after  their  arrival  they  entered  the  drug  store  of  one 
Schilling,  who  was  sick  and  in  bed,  and  compelled  his  attendant  to 
dance  while  they  shot  holes  in  the  floor  under  his  feet;  that  going 
out  on  the  street  they  met  one  F.  S  Lilly,  afterward  arrested  together 
with  your  petitioner,  whom  said  Coulter  struck  upon  the  face  with  his 
hand,  immediately  following  it  up  with  a  blow  upon  the  head  with  his 
pistol,  whereupon  sd^d  Lilly  fled;  that  said  persons  next  fell  upon  one 
Lezc'is  yackson,  whom  Coulter  struck  with  his  pistol,  inflicting  a  severe 
wound  upon  his  head;  that  said  persons  next  assaulted  Charles  and 
Ezra  Loomis,  upon  whom  they  committed  a  violent  and  deadly  assault, 
in  which  they  shot  Ezra  Loomis  Xhxow^  both  legs,  and  Charles  Loomis 
through  the  right  leg  and  in  the  right  arm,  and  inflicted  serious 
wounds  upon  his  head  by  striking  him  with  their  pistols;  that  at  this 
point  the  shooting  became  quite  general,  being  engaged  in  by  all  of 
said  persons  from  Leoti  indiscriminately  against  the  citizens  of  Coro- 
nado,  and  returned  by  persons  in  their  behalf,  to  your  petitioner 
unknown,  which  general  and  indiscriminate  shooting  resulted  in  the 
death  of  Coulter,  Rains,  and  IVatkins;  that  the  serious  result  of  said 
meeting  greatly  infuriated  the  people  of  Z^(?// against  all  the  citizens 
of  Coronado,  and  that  your  petitioner  and  many  other  citizens  of 
Coronado  were  threatened  by  lawless  and  desperate  persons  in  and 
about  Leoti  with  death,  and  with  general  destruction  of  the  town  of 
Coronado,  for  which  unlawful  purpose  a  large  number  of  Winchester 
rifles  and  other  deadly  weapons  were  brought  to  the  town  of  Leoti, 
and  placed  in  the  hands  of  such  lawless  and  desperate  persons;  that 
when  your  petitioner  and  his  associates  were  arrested  by  the  sheriff 
of  Wichita  county,  as  aforesaid,  they  were  placed  under  a  guard  of 
fifteen  persons,  twelve  of  whom  weie  infuriated  and  desperate  par- 
tisans of  the  town  of  Leoti,  to  which  place  they  were  taken  to  appear 
before  said  justice  ot  the  peace,  that  when  they  were  brought  before 
the  justice  they  were  in  great  danger,  and  were  in  great  bodily  fear 
of  being  shot  down  or  mobbed  by  the  partisans  of  Leoti,  great  num- 
bers of  whom  surrounded  and  pressed  them  at  all  points  while  pass- 
ing to  and  attending  at  the  office  of  the  justice  of  the  peace;  that  they 
were  especially  fearful  of  such  violence  in  the  event  they  insisted 
upon  a  preliminary  examination ;  that  the  sheriff  having  them  in  charge 
intimated  to  them  his  fear  of  results  should  they  remain  in  Leoti  over 
night;  that  Col.  Ricksecker  oi  the  Second  reg\m&nt  oi  Kansas  militia, 
advised  Wtn.  J.  Beck,  attorney  for  your  petitioner  and  his  associates, 
that  they  waive  a  preliminary  examination  before  the  justice  at  Leoti, 
for  fear  of  such  anticipated  violence;  that  on  account  of  said  admoni- 
tions of  the  officers  and  the  fears  they  entertained  of  the  violence 
threatened,  and  which  from  the  acts  of  many  violent  and  determined 
partisans  of  the  town  of  Leoti  appeared  to  be  imminent,  and  for  no 
other  cause  or  reason  whatever,  your  petitioner  and  his  associates 
waived  their  right  to  a  preliminary  examination  upon  said  charge  at 
that  time  and  place,  whereunto  they  were  also  prompted  by  the  belief 
that  such  hearing  and  examination  would  be  awarded  to  them  when 
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they  should  arrive  in  a  position  of  safety  and  out  of  the  reach  of  said 
partisans  of  Leoti. 

Whereupon,  said  justice  of  the  peace  issued  and  delivered  to  John 
Edwards,  sheriff  of  Wichita  county,  a  warrant  of  commitment,  which 
the  sheriff  delivered,  together  with  your  petitioner,  into  the  custody 
of  said  W.  D.  Euitan,  who  now  keeps,  and  ever  since  that  time  has 
kept,  your  petitioner  confined  in  the  jail  in  Finney  county,  at  the 
town  of  Garden  City,  upon  no  other  warrant  or  pretense  whatever; 
that  your  petitioner  is  not  guilty  of  the  said  crime  of  murder  charged 
against  him;  that  there  is  not  probable  cause  to  believe  your  peti- 
tioner guilty  of  said  charge;  that  the  acts  which  resulted  in  the  death 
of  Coulter,  Rains,  and  Watkins,  do  not  constitute  the  crime  of  murder 
nor  any  felonious  killing,  but  were  justifiable;  that  the  process  upon 
which  he  is  committed  is  illegal  in  this,  to  wit,  that  he  never  was 
arrested,  or  offered,  had,  or  waived  a  preliminary  examination  upon 
any  charge  against  him  of  having  murdered  or  feloniously  killed 
either  Coulter,  Rains,  or  Watkins,  separately,  but  was  charged  in  the 
complaint  and  warrant  upon  which  he  was  arrested  with  having  killed 
all  three  of  said  persons;  that  the  probate  judge  of  Wichita  county  is 
a  strong  partisan  of  the  town  of  Leoti,  and  is  biased  and  prejudiced 
against  your  petitioner;  that  a  copy  of  the  pretended  warrant  of 
commitment,  by  virtue  of  which  your  petitioner  is  held,  is  filed  here- 
with as  a  part  hereof,  marked  ^'Exhibit  A.'' 

[Your  petitioner  further  states  that -he  is  able,  willing  and  ready  to 
give  good  and  sufficient  bail  for  his  appearance  in  whatever  court  he 
may  be  prosecuted,  to  answer  the  said  charge  herein  above  men- 
tioned and  any  other  charge  that  may  be  brought  against  him. 

Wherefore  your  petitioner  prays  that  a  writ  of  habeas  corpus  may 
be  granted  to  bring  him  before  this  honorable  court,  to  the  end  that 
he  may  be  bailed  or  discharged  from  custody. 

(Concluding  with  signature  and  verification  as  in  Form  No.  10159.y\^ 

b.  Orders.' 

(1)  Admitting  to  Bail. 

Form  No.  10297.* 

{Commencing  as  in  Form  No.  10278  or  Form  No.  10279,  as  the  case 
may  be,  and  then  continuing  as  in  Form  No.  10278,  dotvn  to  f )  that  the 
sz.\d  John  Doe  is  detained  in  the  custody  of  Richard  Roe,  sheriff  of  the 
county  of  Suffolk,  in  the  state  oi  New  York,  under  a  warrant  of  com- 
mitment in  which  the  sdiidjohn  Doe\s  charged  with  a  certain  offense, 

1.  The  matter  within  [  ]  will  not  be  Bail  Bond.  —  For  forms  of  bonds,  re- 
found  in  the  reported  case.  cognizances  and  undertakings  in  bail, 

2.  Beqoiaites  of  the  Order  —  Generally,  generally,  see  the  title  Bail  and  Recog- 
—  For  the  formal  part  of  orders  in  the  nizance,  vol.  3,  p.  i. 

various  jurisdictions  see  the  title  Or-         3.  JVew  York. — Code  Civ.   Proc,   § 

DERS.  2035  (Birds.  Rev.  Stat.  (1896),  p.   1394, 

Statutory  provisions  exist   in    many  ^  30).     See  also  supra,  note  2. 
states   relating  to  the  admitting  or  re-        This  form  may  be  adapted  to  other 

fusal   to  admit  to  bail  on  writ  of  ha-  jurisdictions    where   similar   statutory 

beas  corpus.     See  list  of  statutes  cited  provisions  exist.     See  list  of  statutes 

supra,  note  I,  p.  154.  cited  supra,  note  i,  p.  154. 
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to  wit,  the  offense  of  grand  larceny  in  the  first  degree,  and  that  the  said 
John  Doe  is  (or  is  not)  entitled  to  bail. 

Now  therefore,  after  hearing  Jeremiah  Mason,  attorney  for  the  said 
John  Doe,  on  behalf  of  the  said  John  Doe,  and  Daniel  Webster,  attor- 
ney in  opposition;* 

Ordered,  that  the  said  John  Doe  be  held  to  bail  for  his  appearance 
at  the  next  term  of  the  county  court,  to  be  held  in  and  for  the  county 
of  Suffolk,  at  the  court-house  in  Riverhead,  county  of  Suffolk,  state  of 
New  York,  in  the  sum  of  five  thousand  dollars,  and  that  the  said  John 
Doe  be  discharged  from  the  custody  of  the  s^Xd  Richard  Roe,  sheriff 
of  the  county  aforesaid,  upon  his  giving  bail  in  conformity  to  this 
order  and  the  provisions  of  law  governing  bail  in  such  cases.  ^ 

{Concluding  as  in  Form  No.  10278  or  Form  No.  10279,  as  the  case 
may  be. ) 

(2)  Refusing  Bail. 

Form  No.  10298.* 

{Commencing  as  in  Form  No.  10297,  and  continuing  down  to  *) 
Ordered,  that  the  said  John  Doe  be  remanded  to  the  custody  of  the 

said  Richard  Roe,  sheriff  of  the  county  aforesaid. 

{Concluding  as  in  Form  No.  10278  or  Form  No.  10279,  as  the  case 

may  be?) 

3.  Seeking  to  Obtain  Custody  of  Child.^ 
a.  Petition.^ 

1.  Precedent  of  undertaking  of  one  ad-  Michigan.  —  Matter  of  Heather  Chil- 
mitted  to  bail  on  habeas  corpus  is  set     dren,  50  Mich.  261. 

out  in  vol.  3,  p.  83,  Form  No.  3806.  Minnesota.  —  Townsend    v.   Kendall, 

2.  New    York.  —  Code   Civ.   Proc,  §     4  Minn.  412. 

^035  (Birds.   Rev.  Stat.  (1896),  p.  1394,  Missouri.  —  Ferguson  v.  Ferguson,  36 

§  30)  Mo.  197, 

This  form   may  be  adapted  to  other  New  Jersey.  —  State  v.  Clover,  16  N. 

jurisdictions   where   similar    statutory  J.  L.  419;  State  v.  Baldwin,  5  N.  J.  Eq. 

provisions  exist.     See  list  of   statutes  454. 

cited  supra,  note  i,  p.  154.  New  York.  — Wilcox   v.  Wilcox,    14 

3.  Parents,  guardians,  masters  and  hus-  N.  Y.  575 

bands  may  have  the  writ  to  enforce  their  Pennsylvania.  —  Com.  v.  Reed,  59  Pa. 

rights,  and  for  the  protection  of  infants  St.  425. 

and   insane  persons,  and    proceedings  Tennessee.  —  Ward    v.    Roper,    7 

shall,  in  all  such  cases,  conform  to  the  Humph.  (Tenn.)  in;  U.  S.  v.  Ander- 

practice  of  habeas  corpus  proceedings  son,  Cooke  (Tenn.)  143. 

in   other    cases.     Horner's   Stat.    Ind.  Virginia.  —  Armstrong   v.    Stone,    9 

(1896),  §  1107.     See  also  list  of  statutes  Gratt.  (Va.)  102. 

cited  supra,  note   i,  p.  154,   for  similar  West  Virginia.  —  Rust  z/.  Vanvacter, 

provisions  in  other  jurisdictions.  9  W.  Va.  600,  Mathews  v.  Wade,  2  W. 

See  also  the  following  cases:  Va.  464. 

District  of  Columbia. — In  re  Poole,  By  Whom  Kade.  —  May    be    made   in 

•2  MacArthur  (D.  C.)  583.  the    name   of    the    child    by  his    next 

Georgia. — Pay  net/.  Payne,  39  Ga.  174.  friend   or  in   the  name  of  the   person 

Indiana.  —  Garner  v.  Gordon,  41  Ind.  claiming  the  custody  of  the  child.   Arm- 

92.  strong  V.  Stone,  9  Gratt.  (Va.)  102. 

Iowa.  —  Rivers  z/.  Mitchell,  57  Iowa  4.  Bequisites  of  Petition — Generally. — 

193.  For  the  formal  parts  of  petitions  in  the 

Massachusetts. —  McConologue's  Case,  various  jurisdictions  consult  the  titles 

107  Mass.  154.  Complaints,  vol.4,  P- 1019;  Petitions. 
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(1)  Bv  Parent.  1 

Form  No.  10299.' 

To  his  Honor  yi?^//  Marshall.^  Justice  of  the  Supretne  Court  of  the 
State  of  New  Jersey: 
The  petition  of  Rachel  Roe.,  of  Newark.,  in  the  county  of  Essex,  and 
state  oi  New  Jersey,  respectfully  showeth  that  she  is  a  widow;  that 
she  has /<?«/-  children;  that  her  daughter  Margaret  is  about  thirteen 
years  of  age,  and  was  put  out  at  service  by  your  petitioner  in  the 
family  of  Samuel  Short,  at  Trenton,  in  the  state  of  New  Jersey,  during 
the  last  summer,  for  the  summer;  that  at  the  time  your  petitioner's 
daughter  Margaret  went  into  the  family  of  the  said  Samuel  Short  it 
was  the  intention  of  your  petitioner,  as  soon  as  a  good  opportunity 
offered,  to  place  the  said  Margaret  at  some  proper  place  and  with 
some  proper  person  to  learn  the  trade  of  seamstress;  that  the  said 
Margaret  assented  thereto,  and  from  time  to  time  has  urged  your 
petitioner  to  accomplish  the  intention  above  stated;  that  your  peti- 
tioner has  procured  Margaret  a  place  where  she  may  learn  the  said 
trade;  that  said  place  is  in  the  city  of  Newark,  and  the  person  with 
whom  your  petitioner  proposes  to  place  her  said  daughter  is  Mary 
Martin,  a  dressmaker,  who  sews  for  the  family  of  Gustavus  Holmes, 
of  the  firm  of  Isadore  Kahn  ^  Co.,  in  said  city  of  N'eivark;  that  Mary 
Martin  has  taken  interest  in  your  petitioner's  daughter,  from  the  fact 
that  your  petitioner's  sister  lives  in  her  family;  that  until  recently 
the  said  Margaret  has  been  desirous  of  complying  with  your  peti- 
tioner's wishes,  and  always  was  obedient  and  affectionate  to  your 
petitioner;  that  the  said  Samuel  Short  and  his  family  have  influenced 
the  mind  of  the  said  Margaret.,  and  induced  her  to  refuse  to  go  with 

Statutory  provisions  relating  to  peti-  session   and   custody  of  said  children. 

tions   for   habeas  corpus   exist  in   the  That  Elizabeth  E.  Bowles,  of  the  county 

various  jurisdictions.     See  list  of  stat-  of  Chicot,  in  the  circuit  of  his  honor 

utes   cited   supra,  note    i,  p.  154.      For  the  judge,  had  said  children  in  her  pos- 

forms  of  petitions  for  writs  of  habeas  session,  custody  and  control,  and  with- 

corpus.  generally,  see  Forms  Nos.  10144  held  them  from  petitioner's  possession 

to  10175,  supra.  unlawfully,    and    without    his  consent 

Order    Granting   Writ.  —  See    Forms  and  against  his  will;  concluding  with 

Nos.  10176  to  10 1 84,  supra.  a   prayer  for  a  writ  of  habeas  corpus 

Notice  of  Issuance  ofWrit.  —  See  Forms  commanding  said  Elizabeth  E.  Bowles, 

Nos.  10185  to  101S9,  supra.  or  any   other  person    having  them   in 

Writ.  —  See     Forms     Nos.    10192    to  custody,  to  bring  said  children  before 

10229,  supra.  his  honor  at  such  time  and  place  as  he 

Indorsements  TTpon  Writ.  —  See  Forms  might  appoint,  and  that  upon  a  hear- 

Nos.  10230  to  10234,  supra.  ing  they  be  delivered  to  petitioner,  and 

1.  Precedent. — In  Bowles  z/.  Dixon,  32  for  other  relief  in   the   premises,   etc. 

Ark.   92,   a   petition   addressed   to   the  Control,  possession  and  custody  of  said 

judge  of  the  eleventh  judicial  circuit  children  was  awarded  to  the  petitioner 
stated    in    substance    that    petitioner,         2.  New  Jersey.  —  Gen.  Stat.  (1895).  p. 

John  Dixon,  was  the  father  and  natural  1623,    §   3.     See    also    note   3,  p.   257, 

guardian  of  two  minor  children,  named  supra. 

John  M.  and  Elizabeth,  and  entitled  to         This  form  is  substantially  the  petition 

the  care  of  their  persons,  and  to  have  set  out  in   Besson's   Prec.  358,  and  in 

the    supervision    of    their    education.  Jeffery's  Prec.  301,  and  may  be  adapted 

That  they  had  no  property  in  their  own  to    other  jurisdictions    where    similar 

right    and   there   was  no  cause  what-  statutory  provisions  exist      See  list  of 

ever  why  he  should  not  have  the  pos-  statutes  cited  supra,  note  i,  p.  154. 
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your  petitioner  to  Newatk,  and  take  the  place  your  petitioner  has 
procured  for  her;  and  upon  a  late  occasion,  when  your  petitioner 
required  the  said  Margaret  to  go  with  her,  as  she  lawfully  might,  as 
her  mother  and  only  living  parent,  the  said  Samuel  Short  tried  to 
persuade  your  petitioner  to  allow  said  Margaret  to  remain  in  his 
family;  and  upon  your  petitioner  refusing  he  declared  that  as  long  as 
said  Margaret  was  unwilling  to  leave  his  home  she  should  not  be 
taken  away  by  your  petitioner;  that  on  \ht.  first  day  oi  January, 
instant,  your  petitioner  went  to  Trenton  to  see  her  said  daughter,  and 
induce  her  to  go  and  learn  said  trade;  that  your  petitioner  nx^tMrs. 
Samuel  Short  and  a  clergyman  at  Mrs.  Samuel  Short's  house,  who  sat 
beside  Margaret  while  your  petitioner  was  there,  and  by  remarks  and 
conversation  induced  said  Margaret  to  declare  she  was  unwilling  to 
go  with  your  petitioner;  that  the  said  Margaret  has  recently  become 
converted  to  the  Protestant  religion,  while  your  petitioner  is  -a.  Roman- 
ist, and  the  said  Samuel  Short  and  his  wife  and  the  said  clergyman 
are  apprehensive  that  your  petitioner  is  desirous  of  changing  the 
religious  impression  of  said  Margaret,  and  that  Samuel  Short,  from 
motives  of  selfishness,  desires  to  retam  said  Margaret  in  his  employ, 
by  reason  of  her  industry  and  the  labor  which  he  and  his  family  are 
able  to  press  out  of  her;  that  the  said  Margaret  has  complained  to 
your  petitioner  of  the  amount  of  labor  imposed  upon  her  by  the  said 
Samuel  Short  and  his  family;  and  the  said  complaints  have  been  a 
source  of  grief  to  your  petitioner,  as  the  whole  work  of  the  said 
Samuel  Short  and  family  is  done  by  the  said  Margaret;  that  your 
petitioner  is  not  actuated  to  make  this  application  by  a  desire  to  con- 
trol the  religious  sentiments  of  her  daughter,  for  it  was  the  intention 
of  your  petitioner,  long  before  said  Margaret  changed  her  religious 
belief,  to  remove  her  to  Newark  to  learn  a  trade,  and  to  be  near  to 
your  petitioner,  so  that  your  petitioner  might  be  able  to  see  her  from 
time  to  time,  as  all  your  petitioner's  other  daughters  are  absent  from 
her;  the  family  of  Mary  Martin,  with  whom  your  petitioner  proposes 
to  place  said  Margaret,  \%  ^  Protestant  family;  that  your  petitioner 
would  prefer  that  said  Margaret  would  profess  the  religion  of  your 
petitioner,  but  she  does  not  think  it  right  to  coerce  her  daughter  on 
that  subject;  that  the  said  Samuel  Short  and  his  wife,  and  said  clergy- 
man, have  induced  said  Margaret  to  believe  that  your  petitioner  will 
injure  her  if  she  leaves  the  family  of  the  said  Samuel  Short,  and  will 
maltreat  her  said  daughter  unless  she  changes  her  present  religious 
belief;  that  your  petitioner  loves  her  said  daughter,  and  could  not  be 
induced  to  injure  or  harm  her  said  daughter  in  any  respect,  and  least  of 
all  on  account  of  her  religious  sentiments;  that  the  said  Samuel  Short 
restrains  the  said  Margaret  of  her  liberty,  and  endeavors  to  induce 
said  Margaret  to  disobey  your  petitioner  —  her  mother;  wherefore, 
she  prays  that  your  honor  will  allow  a  writ  of  habeas  corpus  to  bring 
the  said  Margaret  before  your  honor,  that  she  may  be  released  from 
the  restraint  of- said  Samuel  Short,  and  be  delivered  to  your  petitioner. 

Rachel  Roe. 
(  Verification.^- 

\,  Petition  must  be  verified  by  oath  of    Gen.  Stat.  (i8g5),  p  1623,  ^  3.    Consult 
party  making  the  application.     N.  J.     also  the  title  Verifications. 
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Form  No.  10300.' 

{Commencement  as  in  Form  No.   lOlSJf.^ 

I.  That  the  said  Richard  Roe,  of  River head^  in  the  county  of  Suffolk^ 
state  of  New  York,  is  the  husband  of  Rachel  Roe,  who  also  resides  at 
Riverhead,  in  the  county  of  Suffolk,  state  of  New  York,  the  said 
Richard  Roe  and  said  Rachel  Roe  having  been  married  in  the  year 
one  thousand  eight  hundred  and  ninety;  that  since  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-nine  they,  the  said 
Richard  Roe  and  said  Rachel  Roe,  have  been  living  in  a  state  of 
separation,  without  being  divorced. 

II.  That  they,  the  said  Richard  Roe  and  the  said  Rachel  Roe,  have 
a  minor  child,  a  boy  named  Robert  Roe,  aged  eight  years. 

III.  That  your  petitioner,  the  said  Richard  Roe,  is  engaged  in  the 
business  of  building  and  contracting  in  said  county  of  Suffolk,  state 
of  New  York,  and  that  he  is  abundantly  able  and  willing  to  take  care 
of,  support  and  educate  his  said  child,  Robert  Roe,  so  far  as  it  may  be 
necessary. 

IV.  That  said  Rachel  Roe  now  has  the  custody  of  said  Robert  Roe, 
and  that  she,  the  said  Rachel  Roe,  has  no  means  whatever,  of  her 
own,  whereby  and  wherewith  to  support,  care  for  and  educate  the 
said  Robert  Roe  as  far  as  may  be  necessary. 

V.  That  your  petitioner,  the  said  Richard  Roe,  is  desirous  that  the 
said  Robert  Roe,  his  said  child,  shall  have  a  home  with  your  petitioner, 
the  said  Richard  Roe. 

Wherefore  your  petitioner  prays  a  writ  of  habeas  corpus  to  deliver 
the  said  Robert  Roe  from  the  custody  of  the  said  Rachel  Roe^  and  for 
such  other  relief  as  may  be  just. 

{Concluding  with  signature  and  verification  as  in  Form  No,  1013^..') 

Form  No.  10301.' 

(Precedent  in  Rust  v.  Vanvacter,  9  W.  Va.  602.)' 

[To  the  honorable  John  Marshall,  judge  of  the  Circuit  Court  of 
Jefferson  county,  West  Virginia. 
Your  petitioner,  Henry  D.  Rust,  respectfully  shows:  That]*  he  is 
the  father,  by  a  former  wife,  of  an  infant  child,  Anna  Elizabeth  Rust, 
now  between  eight  and  nine  years  of  age;  that  its  mother,  Anna 
Maria  Rust,  who  was  the  daughter  of  Mrs.  Mary  E.  Vanvacter,  died 
on  the  twenty-ninth  day  of  August,  1S66,  when  the  said  infant  was 
about  five  months  old;  that  the  said  infant,  immediately  after  the 
death  of  its  mother,  passed  into  the  custody  of  its  said  grandmother, 
where  it  has  been  ever  since  the  loss  of  its  said  mother,  and  where 

1.  ATew  York.  —  Laws  (1896),  c.  272,  This  form  may  be  adapted  to  other 
^  40  (Birds.  Rev.  Stat.  (1896),  p.  935,  jurisdictions  where  similar  statutory 
§  40).  See  also  supra,  note  3,  p.  provisions  exist.  See  list  of  statutes 
257.  cited  supra,  note  i,  p.  154. 

This  form  may  be  adapted  to  other  3.  In  this  case  the  child  was  trans- 
jurisdictions  where  similar  statutory  ferred  to  the  custody  of  the  petitioner 
provisions  exist.  See  list  of  statutes  and  the  judgment  to  that  effect  was 
cited  supra,  note  i,  p.  154.  affirmed  by  the  supreme  court. 

2.  West  Virginia.  —  Code  (1891),  c.  4.  The  matter  within  [  ]  is  not  found 
III,  §  I.     See  also  note  3,  p.  257.  in  the  reported  case. 
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its  wants  have  been  suitably  supplied  by  your  petitioner;  that,  from 
time  to  time,  and  especially  since  the  twentieth  day  of  October,  iS73, 
when  your  petitioner  married  again,  he  has  repeatedly  demanded  that 
his  child  should  be  surrendered  to  him  by  its  said  grandmother,  that 
he  might  bestow  upon  it  such  care  and  attention  as  are  due  to  it,  and 
which  he  is  abundantly  able  to  give  to  it,  and  that  himself  and  wife, 
both  of  whom  are  childless,  might  be  afforded  that  comfort  which  is 
to  be  derived  from  the  possession  of  an  only  child;  but  your  petitioner 
avers  that,  notwithstanding  these  repeated  demands,  the  said  Mary 
E.  Vanvacter  has  persistently  refused  to  surrender  his  said  daughter 
to  the  custody  of  your  petitioner. 

Wherefore,  and  since  your  petitioner  is  remediless,  save  in  a  court 
having  proper  cognizance  of  the  matter,  he  humbly  prays  that  the 
writ  of  habeas  corpus  ad  subjiciendum  may  be  granted,  directed  to 
the  said  Mary  E.  Vanvacter,  to  produce  the  body  of  said  Anna  Eliza- 
beth Rust  before  your  Honor,  at  such  time  as  may  be  designated  in 
the  said  writ,  that  said  Mary  E.  Vanvacter  may  show  cause,  if  any 
she  have,  why  the  said  infant  is  detained  by  her,  and  not  delivered 
as,  of  right,  it  should  be,  to  your  petitioner;  that  the  said  infant  be 
taken  from  the  custody  of  the  said  Mary  E.  Vanvacter,  and  delivered 
to  the  custody  and  control  of  your  petitioner,  and  that  such  other 
and  further  relief  as  the  nature  of  the  case,  and  as  may  seem  meet 
to  equity  and  justice,  be  afforded. 

\(Concludi7ig  with  signature  and  verification.'^ 

(2)  By  Guardian. 

Form  No.  10302.* 

(Precedent  in  Warren  v.  Hofer,  13  Ind.  167.)* 

[(To  the  Lawrence  Circuit  Court  :)]^ 

Wesley  Hofer  complains  and  shows  to  the  Court  that  he  is  the 
legally  appointed  guardian  of  the  person  and  estate  of  William 
Thomas  Walker,  a  minor;  that  the  said  William  Thomas  is  the  son 
and  only  heir  at  law  of  John  K.  Walker  and  Dorcas  Walker,  both  of 
whom  are  now  dead ;  that  said  John  K.  and  Dorcas  died  in  La  Rue 
county,  Kentucky,  the  place  of  their  residence,  and  that  afterwards, 
by  the  proper  Court  of  said  county,  letters  of  guardianship  over  the 
person  and  estate  of  said  infant,  were  issued  to  plaintiff. 

The  plaintiff  further  shows  that  soon  after  the  death  of  the  mother, 
who  survived  the  father  of  said  William  Thomas,  one  Zachariah  L. 
Warren,  without  the  consent  of  the  friends  of  William  Thomas,  caused 
him  to  be  removed  to  the  county  oi  Lawrence,  state  of  Indiana,  v{her& 

1.  The  matter  enclosed  by  and  to  be  3.  In  this  case  the  circuit  court  de- 
supplied  within  [  ]  is  not  found  in  the  cided  in  favor  of  the  complainant.  On 
reported  case.  appeal,  however,  to  the  supreme  court, 

2.  Indiana. —  Horner's  Stat.  (1896),  §  it  was  held  that  notwithstanding  in 
1108.     See  also  supra,  note  3.  p.  257.  such  case  complainant  is  entitled  to  the 

This  form  may  be  adapted  to  other  custody  of  the  child,  he  must  prove 
jurisdictions  where  similar  statutory  that  he  is  the  guardian.  For  lack  of 
provisions  exist.  See  list  of  statutes  such  proof  the  judgment  of  the  lower 
cited  supra,  note  i,  p.  154.  court  was  reversed  and  remanded. 
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he  now  detains  him  under  pretext  of  a  guardianship  conferred  by  a 
Court  in  Indiana,  and  refuses  to  permit  him  to  return  to  Kentucky 
with  the  plaintiff.  Plaintiff  further  shows  that  he  is  the  uncle  as  well 
as  the  legal  guardian  of  said  William  Thomas.  Plaintiff  further  shows 
that  there  is  no  estate  belonging  to  said  William  Thomas  in  Indiana, 
while  there  is  a  respectable  estate,  which  he  inherits  from  his  parents, 
in  La  Rue  county,  Kentucky,  and  that  there,  also,  dwell  the  larger 
portion  of  his  friends.  In  consideration  of  the  premises,  plaintiff 
prays  that  said  Warren  may  be  required  to  produce  the  body  of  said 
William  Thomas  before  this  Court,  and  that  the  Court  will  direct  that 
he  be  delivered  to  this  plaintiff,  to  be  taken  to  his  home  m  Kentucky} 

Wesley  Hofer. 

[(  Verification.  )2 

{Letters  of  guardianship  annexed.  ^^^ 

(3)  By  Next  Friend. 

Form  No.  10303.' 

(Precedent  in  McConologue's  Case,  107  Mass.  158.  note.)' 

[To  the  Honorable  the  Justices  of  the  supreme  judicial  court:]* 
The  petition  oi  fames  McConologue  respectfully  represents,  that  he 
is  a  resident  of  the  town  of  Woburn,  of  the  county  of  Middlesex  and 
commonwealth  oi  Massachusetts;  that  he  has  a  minor  son  of  the  age 
of  nineteen,  ndivatd  fohn  McConologue,  viho  was  enlisted  into  the  mili- 
tary service  of  the  United  States  on  or  about  the  19th  day  oi  August 
last,  for  the  term  oi  five  years,  by  Captain  Charles  Wheaton,  having  his 
office  and  place  of  enlistment  at  '^o.2  Bulfinch  Street  in  Boston,  in 
the  county  of  Suffolk  and  commonwealth  aforesaid,  without  the 
knowledge  or  consent  of  your  petitioner,  without  whose  consent  he 
avers  and  believes  said  enlistment  was  and  is  void. 

And  your  petitioner  further  represents,  that  his  said  minor  son  is 
deprived  and  restrained  of  his  liberty  at  said  No.  2  Bulfinch  Street, 
by  the  said  Captain  Charles  Wheaton,  or  by  officers  and  persons  under 
his  charge  and  direction;  that  your  petitioner  has  represented  to  the 
said   Captain  Charles  Wheaton  that  the  said  fohn  McConologue  is  a 

1.  Petition  must  show  that  petitioner  c.  185,  §  4.  See  also  note  3,  p.  257. 
is  entitled  to  the  custody  sought.  This  form  may  be  adapted  to  other 
Wright  V.  Johnson,  5  Ark.  687.  See  jurisdictions  where  similar  statutory 
also  as  to  the  requisites  of  the  petition  provisions  exist.  See  list  of  statutes 
Ammon  v.  Johnson,    3   Ohio  Cir.   Ct.  cited  supra,  note  i,  p.  154. 

Rep.  263,  2  Ohio  Cir.  Dec.  149.  6.  The  minor  was  discharged  in  this 

2.  Petition mu«t  be  Verified. —  Horner's  case.  In  Tarble'sCase.  13  Wall.  (U.  S.) 
Stat.  Ind.  (1896).  §  1 108.  Consult  also  397,  however,  it  was  decided  that  a  state 
the  title  Verifications.  judge   has    no  jurisdiction  to  issue  a 

3.  Letters  of  guardianship  must  be  writ  of  habeas  corpus  for  the  discharge 
made  a  part  of  the  petition.  Gregg  v.  of  a  person  held  under  the  authority, 
Wynn,  22  Ind.  373.  But  in  Warren  v.  or  claim  and  color  of  the  authority,  of 
Hofer,  13  Ind.  167,  no  copy  of  the  let-  the  United  States  by  an  officer  of  that 
ters  of  guardianship  appears  to  have  government,  so  that  the  precedent  in 
been  filed.  McConologue's  Case  is  not  good  so  far 

4.  The  matter  to  be  supplied  in  [  ]  as  the  jurisdiction  of  the  state  court  is 
is  not  found  in  the  reported  case.  concerned;  otherwise  the  petition  seems 

5.  Massachusetts.  —  Pub.  Stat.  (1882),  to  be  sufficient. 
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minor,  and  that  he,  your  petitioner,  refuses  to  give  his  consent  to  the 
enlistment;  but  that  the  said  Captain  Charles  Wheaton  refuses  to 
release  the  '=>z\6l  John  McConologue^zxv^  is  about  send'ng  him  out  of 
the  jurisdiction  of  this  court,  for  the  purpose  of  compelling  him  to 
perform  military  service. 

Wherefore  your  petitioner  respectfully  prays  your  honors  to  grant 
a  writ  of  habeas  corpus  to  be  directed  to  Captain  Charles  Wheaton  and 
his  officers  having  charge  of  the  sa.\d  John  McConologue,  commanding 
him  and  them  to  bring  the  said  /ohn  McConologue  before  your  honors, 
to  do,  submit  to  and  receive  what  the  laws  may  require. 

James  McConologue. 

In  presence  of  Henry  D.  Hyde. 
Suffolk,  ss.     Boston,  November  15th,  i870. 

Subscribed  and  sworn  to  this  16th  day  oi  November,  a.  d.  i870, 
before  me, 

Henry  D.  Hyde,  Justice  of  the  Peace. 

b.  Return  to  Writ.' 


1.  Answer    Traversing    Betorn.  —  In 

Kelsey  v.  Green,  69  Conn.  291,  plain- 
tiff replied  to  respondent's  return  as 
follows: 

"  First.  Paragraphs  ly  and  22  are 
denied;  all  the  other  paragraphs  of  the 
return  are  admitted.  Second.  And  by 
way  of  further  reply  to  said  return,  the 
petitioner  says  that  the  residence  of 
said  Clarence  Ward  was  not  at  Thomp- 
son at  the  time  of  said  Green' s  alleged 
appointment  as  his  guardian,  nor  has 
it  ever  been  at  said  Thompson  or  else- 
where in  the  State  of  Connecticut,  but 
is  now  and  always  has  been  in  the  State 
of  New  York,  and  that  the  Court  of 
Probate  of  Thompson  had  not  jurisdic- 
tion to  make  the  appointment  alleged 
in  paragraph  17  of  said  return.  And 
the  petitioner  says  that  on  the  ist  day 
of  July,  iSgif,  the  residence  of  said 
Clarence  Ward  was,  and  for  a  long  time 
previous  thereto  had  been,  at  Geneseo, 
Livingston  County  in  the  State  of  New 
York,  and  within  the  jurisdiction  of  the 
Surrogate  Court  of  said  county,  and 
that  on  that  day  said  court,  having 
jurisdiction  therefor  under  the  laws  of 
the  State  of  New  York,  duly  appointed 
said  petitioner  to  be  the  guardian  of 
said  Clarence  Ward,  which  appoint- 
ment has  never  been  annulled,  and  is 
in  full  force." 

Defendant  denied  this  reply,  and 
upon  issue  joined  the  trial  judge  found 
that  the  defendant  was  lawfully  ap- 
pointed guardian  of  the  person  of  the 
child  in  question,  and  denied  the  writ, 
remanding    the   child   to   the    custody 


of  the  defendant,  which  ruling  was 
affirmed  on  appeal. 

See  also  Forms  Nos.  10273  to  10277, 
supra,  for  forms  of  answers  to  returns 
to  writs  of  habeas  corpus,  generally. 

Precedents  of  Betiums.  —  In  McCono- 
logue's  Case,  107  Mass.  154,  respondent 
filed  the  following  return  to  the  writ  of 
habeas  corpus; 

"  Charles  Wheaton,  a  captain  in  the 
army  of  the  United  States,  now  re- 
cruiting officer  at  Boston  in  the  county 
of  Suffolk,  comes  into  court  and  claims 
the  custody  and  possession  of  the  said 
John  McConologue,  and  makes  the  fol- 
lowing statement: 

That  the  saidy^-^w  was  duly  enlisted 
and  mustered  into  the  service  and 
army  of  the  United  States,  at  Boston 
aforesaid,  on  or  about  the  lyth  day  of 
August,  1870,  by  him,  the  said  Wheaton, 
being  then  and  there  an  officer  in  the 
army  of  the  United  States,  and  having 
charge  of  the  business  of  recruiting 
and  enlistment  in  said  Boston;  that  said 
John  then  and  there  signed  a  declara- 
tion of  enlistment,  a  copy  whereof  is 
hereto  annexed,  and  also  took  the  oath 
of  enlistment  as  to  his  age,  a  copy 
whereof  is  hereto  annexed;  that,  on  or 
about  the  igth  day  of  August,  said 
John,  having  received  rations  and  sub- 
sistence from  the  said  United  States, 
for  which  the  United  States  made  pay- 
ment, did  desert  from  the  service  of 
the  United  States,  at  Boston  aforesaid, 
and  was  registered  and  reported  as  a 
deserter  from  said  service;  that  on  or 
about    the   14th   day  of  N'ovember   last 
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said  John  voluntarily  returned  to  the 
custody  of  said  Wheaton,  and  sur- 
rendered himself  as  a  deserter,  and 
was  placed  in  confinement  for  said 
crime  under  the  laws  of  the  United 
States,  and  again  under  pay  and  sub- 
sistence from  the  United  States;  that 
on  the  ijtk  day  of  said  November  said 
John  was  taken  from  said  respondent's 
custody  on  a  writ  of  habeas  corpus  is- 
suing from  the  supreme  judicial  court 
and  dated  on  said  i^th  day  of  Novem- 
ber, that,  on  a  hearing  of  the  cause  the 
same  day,  the  said  court  entered  an 
order  for  the  discharge  of  said  John 
from  the  custody  of  said  IVheaton,  by 
the  order  of  the  Honorable  Seth  Ames, 
one  of  the  justices  of  said  court;  but 
that  said  John  was  there  forcibly  in 
the  custody  of  said  court;  that  said 
Wheaton  made  due  report  thereof  to 
the  secretary  of  war  of  the  United 
States;  that  by  an  order  dated  the  jo/A 
day  of  said  November,  and  signed  by 
E.  D.  Townsend,  the  adjutant  general 
of  the  army,  a  copy  whereof  is  here- 
unto annexed,  said  Wheaton  was,  by 
direction  of  the  secretary  of  war,  or- 
dered to  rearrest  said  John;  that  in 
pursuance  of  said  order  said  JVheaton 
caused  said  John  to  be  rearrested  on 
the  6th  day  of  December  current  by  one 
Charles  F.  Clark,  a  sergeant  in  the 
army;  that  said  /c?A«  was  again  forcibly 
taken  from  the  respondent  by  virtue  of 
a  writ  of  habeas  corpus  issuing  from 
said  court  and  dated  on  said  6th  day  of 
December,  on  which  the  said  Wheaton, 
the  claimant  of  said  John  McConologue, 
now  prays  to  be  heard. 

Said  Wheaton  further  says  that  he 
reported  the  desertion  of  said  John 
McConologue  on  or  about  the  20th  of 
August,  1870,  to  the  proper  officers, 
and  that  said  John  was  then,  and  is 
now,  liable  to  be  tried  by  a  court  mar- 
tial for  violation  of  the  2oth  Article  of 
War,  of  the  act .  of  congress  of  April 
loth,  1806. 

The  respondent  hereto  further  re- 
spectfully represents,  that  all  these 
proceedings  in  this  honorable  court 
were  taken  before  this  respondent  could 
in  due  course  of  law  present  the  neces- 
sary charges  or  indictment  against  the 
said  deserter  McConologue  to  the  au- 
thority competent  by  law  to  pass  upon 
the  same  and  assemble  a  general  court 
martial  for  the  trial  of  said  McCono- 
logue under   the    laws  of   the   United 


States,  for  said  crime;  but  this  re- 
spondent respectfully  avers  and  main- 
tains that  there  is  sufficient  probable 
cause  to  induce  a  belief  that  said  Mc- 
Conologue has  committed  said  crime, 
and  that  he,  this  respondent,  has  taken 
his  action  under  the  orders  of  the 
President  of  the  United  States,  which 
he  was  required  by  law,  on  accepting 
his  commission  as  captain,  to  execute. 

This  respondent  further  respectfully 
pleads  to  the  jurisdiction  in  the  prem- 
ises, and  respectfully  requests  that  this 
writ  may  be  dismissed  and  the  soldier 
remanded  to  his  custody. 
C.  Wheaton, 
Captain  U.  S.  Army,  R.  O." 

Consult  Form  No.  10303,  supra,  and 
notes  thereto,  for  the  petition  in  this 
case.  It  seems  that  under  a  decision 
in  Tarble's  Case,  13  Wall.  (U.  S.)  397, 
the  prisoner  should  upon  this  return 
have  been  remanded  to  the  custody, 
of  the  United  States  officer  and  not 
discharged. 

In  Rust  V.  Vanvacter,  9.  W.  Va.  600, 
the  return  to  a  writ  granted  upon  a 
petition  seeking  the  custody  of  a  child 
is  set  out  in  these  words: 

"  Producing  the  body  oi  Anna  Eliza- 
beth Rust,  this  respondent,  Mrs.  Mary 
E.  Vanvacter,  in  obedience  to  the  writ 
of  habeas  corpus  ad  subjiciendum,  and 
for  further  answer  to  the  same,  says 
that  it  is  true,  as  stated  in  the  petition, 
that  the  petitioner  Henry  D.  Rust,  is 
the  father  of  the  infant,  Anna  Elizabeth 
Rust,  by  a  former  wife,  Anna  Maria 
Rust,  the  daughter  of  this  respondent, 
and  that  the  infant's  age  and  the  date 
of  its  mother's  death  are  correctly  stated 
in  the  petition.  The  respondent  says 
that  her  said  daughter,on  her  death-bed, 
in  the  presence,  and  with  the  full  con- 
sent and  approbation  of  the  petitioner, 
committed  said  child  to  the  custody  and 
charge  of  this  respondent  for  nurture, 
maintenance  and  education,  until  she 
should  reach  her  majority,  and  that 
immediately  after  the  mother's  death, 
when  said  child  was  of  the  tender  age 
oi  Jive  months,  she  was  brought  by  her 
father,  the  petitioner,  in  accordance 
with  said  understanding,  to  the  house 
of  respondent,  who  has  since  kept  and 
maintained  and  most  tenderly  cared 
for  her;  that  when  so  brought,  the  child 
was  almost  in  the  arms  of  death,  and 
that  nothing  but  the  motherly  and  con- 
stant nursing  of  this  respondent  saved 
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Form  No.  10304.' 

(Precedent  in  Foulke  v.  People,  4  Colo.  App.  520.)* 

The  undersigned,  to  whom  is  directed  the  writ  of  which  the 
annexed  is  the  copy  served  on  him,  respectfully  submits  to  your 
Honor  return  thereto  as  follows: 

First.  That  he  has  now  before  your  Honor  the  body  of  Harry  M. 
Foulke^  as  by  said  writ  commanded. 

Second.  That  he,  respondent,  is  the  father  of  said  child,  and,  as 
he  is  advised  and  believes,  is  entitled  to  his  custody  and  control. 
That  he  took  such  custody  and  control  here  in  the  city  of  Denver,  on 
the  8th  day  of  November^  iS9S,  as  he  lawfully  might  do.  That 
although  it  is  true  that  he  consented  at  the  death  of  his  former  wife, 
the  mother  of  said  child,  having  no  suitable  person  to  take  care  of 
said  child,  that  .  relator,  Elizabeth  Foulke,  might  take  him  in  her 
custody  for  a  time,  but  that  becoming  recently,  and  within  the  last 
three  weeks  and  since  the  relator  came  to  Denver,  satisfied  that  the 
best  interests  of  said  child  required  that  he  should  be  removed  from 
the  custody,  control  and  influence  of  the  relator,  he  revoked  his  said 
consent  and  took  said  child  to  his  own  house,  where  he  is  now  well 
able  and  prepared  to  keep  him  and  holds  said  child  in  his  custody 
and  under  his  control  and  parental  authority,  as  he  may  of  right  do. 

Joseph  S.  Foulke. 


her  life;  that  the  child  from  that  day 
to  this,  has  been  entirely  maintained, 
clothed  and  cared  for  by  this  respond- 
ent, her  father  contributing  nothing  to 
any  of  these  objects,  except  at  long  in- 
tervals to  make  her  an  occasional  pres- 
ent of  some  article  of  dress;  that  the 
child  has  never  known  any  mother 
than  respondent,  and  acts  and  feels  to- 
wards, and  regards  her  as  her  mother, 
calling  her  '  ma,'  and  loving  her  with 
all  the  deep  affection  of  a  sensitive  and 
amiable  nature;  that  the  child  is  now 
sick,  and,  as  respondent  believes,  has 
the  whooping  cough,  and  this  respond- 
ant  believes  that  the  blow  of  a  separa- 
tion at  this  time  would  injure  her 
health,  and  most  probably  endanger 
her  life;  and  she  is  bitterly  averse  to 
separating  from  her  '  ma,'  and  the  very 
suggestion  and  threat  by  the  institution 
of  this  proceeding  have,  by  her  con- 
stant weeping  and  depression,  increased 
her  indisposition;  that  this  respondent 
is  abundantly  able  to  maintain  and 
educate  said  infant,  whom  she  cher- 
ishes with  the  most  tender  affection, 
and  is  willing  to  bind  herself,  and 
hereby  solemnly  contracts  and  prom- 
ises, to  give  her  a  child's  portion  of  her 
estate,  real  and  personal,  (she  owning 
and  occupying  a  valuable  farm  in  this 
county,    with     most    valuable     water 


power  attached.)  at  her  death,  and  dur- 
ing her  life,  to  afford  her  the  best  edu- 
cation which  the  most  refined  schools 
of  this  country  can  furnish.  Respond- 
ent avers  that  petitioner  is  not  in  pecu- 
niary circumstances  to  give  the  child 
such  advantages  of  education  as  she 
herself  can,  and  will  confer,  and  that  it 
cannot  be  expected  that  a  stepmother 
under  the  circumstances,  will  so  well 
provide  for  the  wants,  nursing  and 
necessities  of  this  child,  as  respondent 
has  done,  and  is  now  doing,  and  will 
continue  to  do." 

Consult  also  Form  No.  lo^oi,  supra, 
and  notes  thereto,  lor  the  petition  in 
this  case. 

1.  Colorado.  —  Mills'  Anno,  Stat. 
(i8gi),  §  2107.  See  also  JM/ra,  note  2,  p. 
219. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 

2.  In  this  case  it  was  held  that  Joseph 
S.  Foulke  was  entitled  to  the  custody  of 
the  child,  and  that  a  parol  agreement 
by  a  father  placing  a  child  in  the 
custody  of  another  is  revocable  by 
him  at  any  time,  and  upon  habeas 
corpus  the  child  will  be  delivered  to 
him,  unless  considerations  of  the  child's 
welfare  control. 
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(2)  Claiming  to  be  Legal  Guardian. *^ 

Form  No.  10305.* 

(Precedent  in  Kelsey  v.  Green,  69  Conn.  2qi.)' 
The  respondent,  in  obedience  to  said  writ,  brings  the  said  Clarence 
Ward  into  court,  and  says  that  he  is  in  no  manner,  without  law  or 
right,   confined,  imprisoned,  restrained,  or  deprived  of  his   liberty, 
and  further  avers  with  reference  thereto  as  follows: 

1.  The  said  Clarence  Ward  is  the  son  of  Fer dinar d  Ward,  now  of 
Geneseo,  in  the  State  of  JVeia  York,  and  of  £/la  Ward,  the  wife  of 
said  Ferdinand,  and  the  nephew  of  the  respondent. 

2.  The  said  Ella  Ward  died  at  Stamford,  Conn.,  on  or  about  March 
1st,  iS90. 

3.  The  said  Ferdinand  Ward,  at  the  time  of  the  decease  of  said 
Ella  Ward,  and  for  some  time  prior  thereto,  was  a  convict,  confined 
in  the  penitentiary  at  Sing  Sing,  in  the  State  oi  New  York,  having 


1.  Precedents.  —  In  Bowles  v.  Dixon, 
32  Ark.  92,  to  the  petition  filed  seeking 
a  writ  of  habeas  corpus  for  the  custody 
of  minor  children,  defendant  filed  the 
following  return: 

"  Comes  the  defendant,  W.  W.  Bowles, 
and  for  answer  to  the  petition  says,  he 
is  the  lawful  and  duly  constituted 
guardian  of  the  minors  mentioned  in 
the  petition;  appointed  as  such  by  the 
Court  of  Probate  for  the  County  of 
Chicot,  and  as  such,  claims  the  custody 
of  said  minors.  And  the  defendant 
for  further  answer  says,  this  court  has 
no  jurisdiction  of  the  subject  matter  of 
this  suit,  as  between  the  defendant,  as 
the  lawful  guardian,  and  petitioner, 
for  the  custody  of  said  minors." 

See  also  supra,  note  i,  p.  263,  for 
answer  to  return  in  this  case. 

A  return  of  this  character  is  found 
in  Warren  v.  Hofer,  13  Ind.  167,  which 
is  as  follows: 

"  Zachariah  L.  Warren,  the  defendant 
hereto,  for  return  to  the  writ  of  habeas 
corpus,  says,  that  he  has  the  said  Will- 
iam T.  Walker  under  his  control,  and 
residing  in  his  family,  and  that  he  now 
here  produces  him  in  Court.  He  admits 
that  the  said  William  is  the  son  oijohn 
K.  and  Dorcas  Walker,  deceased,  who 
both  resided  in  the  state  of  Kentucky, 
where  they  died,  and  that  neither  of 
them  ever  resided  in  Indiana.  But  he 
states  that  said  William  Thomas  is  the 
nephew  of  his,  said  Warren  s  wife,  and 
that  it  was  the  wish  of  the  mother  of 
William  Thomas,  that  his  said  aunt 
should  take  him  and  lake  care  of  him 
after  her  death;  that  it  was  in  fulfill- 
ment of  that  wish,  that  the  grand- 
mother of  said  William  Thomas,  brought 


him  to  the  house  of  said  Warren,  in  In- 
diana, and  that  he,  said  Warren,  has 
since  kept  him  as  a  member  of  his 
family  till  he  is  now  about  twelve  years 
old;  and  he  avers  that  said  William 
Thomas  still  desires  to  remain  with 
defendant. 

The  defendant  further  states  that  he 
has  taken  out,  from  the  proper  Court 
in  Indiana,  letters  of  guardianship  over 
the  person  of  said  infant,  and  he  denies 
that  the  plaintiff  has  taken  out  letters, 
as  he  alleges,  in  Kentucky.  A  copy  of 
the  letters  of  the  defendant  is  filed  with 
the  return. 

Signed  and  sworn  to  by 

Zachariah  L.  Warren." 

For  the  petition  in  this  case  see  Form 
No.  10302,  supra,  and  notes  thereto. 

2.  Connecticut.— Q&n.  Stat.  (1888),  § 
1269. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 

3.  In  this  case  the  superior  court  ren- 
dered a  decision  in  favor  of  the  respond- 
ent. On  appeal  to  the  supreme  court, 
there  was  held  to  be  no  error  in  the 
rulings  ol  the  lower  court,  and  that  the 
welfare  of  the  minor  is  the  permanent 
consideration  in  a  habeas  corpus  pro- 
ceeding to  determine  to  whom  its  cus- 
tody shall   be   awarded,  and  that   the 

E rebate  district  in  which  the  child  has 
is  actual  stated  dwelling-place  is  the 
one  in  which  he  resides,  within  the 
meaning  of  the  Conn.  Gen.  Stat.  (1888), 
§  458,  notwithstanding  he  may  have 
a  technical  domicile  in  another  slate 
by  reason  of  his  father's  residence 
therein. 
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been  convicted  in  the  courts  of  said  State  of  a  felony,  and  lawfully 
sentenced  to  imprisonment  in  said  prison. 

4.  From  the  time  of  the  sentence  of  said  Ward.,  as  set  forth  in 
paragraph  3,  until  her  death,  the  said  Ella  IVardand  her  son,  Clarence 
Ward.,  resided  in  Stamford,  in  this  State,  having  removed  from  New 
York  to  Stamford  with  the  knowledge  and  approval  of  said  Ferdinand 
Ward. 

5.  The  said  Ella  Ward,  at  her  decease,  left  a  considerable  estate, 
and  a  last  will  and  testament,  by  virtue  of  the  provisions  of  which  a 
trust  was  created  for  the  benefit  of  the  said  Clarence,  the  income  of 
said  estate,  or  so  much  thereof  as  might  from  time  to  time  be  found 
necessary,  to  be  expended  by  the  trustees  for  the  maintenance  and 
education  of  the  said  Clarence  until  he  shall  arrive  at  the  age  of  twenty- 
one  years,  the  principal  to  be  paid  to  him  when  he  shall  have  arrived 
at  said  age,  or,  in  case  of  his  decease  prior  thereto  without  issue,  said 
income  to  be  paid  one  half  part  to  his  said  father,  and  the  balance  to 
other  beneficiaries  named  in  said  will. 

6.  Said  will  was  proved  and  approved  at  East  Haddam,  in  the  State 
of  Connecticut,  before  the  Court  of  Probate  for  said  district,  and  was 
also  proved  and  approved  in  the  proper  tribunal  m  the  State  of 
New  York. 

7.  The  trustees  named  in  said  will  declined  to  accept  said  trust, 
and  thereupon  the  The  Franklin  Trust  Company ,  a  corporation  located 
in  Brooklyn,  New  York,  was  duly  appointed  trustee  under  the  pro- 
visions of  said  will,  both  in  Connecticut  and  in  New  York,  accepted 
said  trust,  duly  qualified  in  both  States,  and  is  now  in  the  discharge 
of  its  duties  thereunder. 

8.  To  all  these  proceedings  the  said  Ferdinand  Ward  was  duly 
made  a  party,  and  gave  his  consent  and  approval  thereto. 

9.  Upon  the  decease  of  the  said  Ella  Ward,  the  question  presented 
itself  as  to  the  proper  disposition  to  be  made  of  the  person  of  the 
said  Clarence,  as  said  The  Franklin  Trust  Company  under  its  charter 
had  no  power  to,  act  as  guardian  of  the  person  of  the  said  Clarence^ 
his  father  being  then  confined  in  the  State  prison,  and  the  nearest 
relatives  on  the  side  of  the  father  positively  declining  to  assume  any 
personal  care  of  or  custody  of  the  said  Clarence. 

10.  It  was  finally  agreed  between  all  the  relations  upon  both  sides, 
including  the  father,  and  with  the  concurrence  of  The  Franklin  Trust 
Company,  that  said  Clarence  should  be  placed  under  the  care  and  cus- 
tody of  his  uncle,  the  respondent,  at  Thompson  in  this  State,  and  that 
the  respondent,  without  legal  action  being  taken  in  reference  thereto, 
should  assume  and  thereafter  occupy  the  position  of  a  guardian  over 
the  person  of  the  said  Clarence  Ward. 

11.  In  accordance  with  the  arrangement  aforesaid  the  said 
Clarence  was  forthwith  removed  from  Stamford,  Conn.,  where  he  was 
then  residing,  to  the  house  of  the  respondent  in  said  Thompson,  and 
has  continued  to  reside  there  until  the  present  time. 

12.  The  said  Ward  was  released  from  state  prison  on  or  about 
\W2.  After  being  so  released  the  said  Ward  approved  and  ratified 
said  arrangement  with  reference  to  the  custody  of  Clarence. 

13.  Some  time  after  the  release  of  the  said  Ward  from  prison  he 
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demanded  of  the  respondent  the  custody  of  Clarence^  but  the  respond- 
ent did  not  feel  authorized  to  assume  the  responsibility  of  disregard- 
ing the  terms  of  the  arrangement  hereinbefore  mentioned,  without 
the  consent  and  approval  of  the  other  contracting  parties  thereto, 
and  referred  the  said  Ward  to  such  other  parties  for  such  consent 
and  approval. 

14.  The  other  parties  interested  in  the  welfare  of  the  said  Clarence^ 
as  aforesaid,  declined  to  consent  to  the  change  in  the  child's  status 
as  contemplated  by  the  said  Ward. 

15.  The  respondent,  thereupon,  suggested  that  the  question  as  to 
the  right  of  the  said  Ward  to  the  custody  and  control  of  the  said 
Clarence  be  referred  to  the  adjudication  of  the  proper  court  upon  the 
application  of  the  said  Ward. 

16.  The  said  fF<a!r</ refused  to  take  any  legal  action  in  the  matter, 
but  did,  on  the  13th  day  of  September,  i894,  acting  through  his  agents 
thereto  by  him  employed,  enter  the  State  of  Connecticut  and  the  town 
of  Thompson,  forcibly,  and  without  prior  demand  upon  the  respondent 
and  contrary  to  the  wishes  of  the  said  Clarence,  did  attempt  to  abduct 
the  said  Clarence  and  remove  him  from  the  custody  and  care  of  the 
respondent,  and  beyond  the  limits  of  this  State,  and  of  the  juris- 
diction of  its  courts. 

17.  Thereupon,  on  the  8th  day  of  October,  iSP^,  after  due  hearing 
had,  and  upon  legal  motion  thereof,  the  Court  of  Probate  for  the  dis- 
trict oi  Thompson  did  appoint  the  respondent  the  legal  guardian  of 
the  person  of  the  said  Clarence,  which  said  appointment  the  respond- 
ent accepted,  and  is  now  in  the  discharge  of  his  duties  thereunder,  the 
same  having  never  been  annulled  or  set  aside.  21.  The  said  Clarence, 
ever  since  the  date  of  his  residence  with  the  respondent,  as  herein- 
after set  forth,  has  remained  with  the  respondent  of  his  own  free  will 
and  accord,  and  has  been  supported,  maintained  and  educated  by  the 
respondent  under  the  arrangement  hereinbefore  stated,  and  the  said 
Clare?ice  still  desires  to  remain  with  the  respondent. 

22.  The  respondent  is  the  legal  guardian  of  the  said  Clarence,  and, 
as  such,  is  entitled  to  his  care  and  custody,  and  is  desirous  of  main- 
taining, supporting,  and  educating  him  as  aforesaid,  and  it  is  for  the 
best  interests  of  the  said  Clarence  to  remain  in  the  care  and  custody 
of  the  respondent,  and  the  petitioner  is  not  the  guardian  and  in  no 
manner  entitled  to  have  the  care  and  custody  of  the  said  Clarence. 

\{Concluding  with  signature^ ^ 

c.  Order  Transferring  Custody  to  Petitioner.' 

1.  The  matter  to  be  supplied  in  [  ]  guardian,  and  all  other  matters  con- 
is  not  found  in  the  reported  case.  nected  with  the  writ  of  habeas  corpus 

2.  Precedents.  —  In  Bowles  v.  Dixon,  and  the  attachment  for  contempt 
32  Ark.  92,  the  order  disposing  of  the  having  been  disposed  of  by  the  court, 
writ  of  habeas  corpus  for  the  custody  and  dismissed  from  the  cause. 

of  certain   minor  children   appears  by  .\nd   it  being  admitted   by  respond- 

the  following  entry:  ent,  that  petitioner,  y^j^w  Dixon,  is  the 

"  On   the  first  day  of   this   term  of  father   of    the    minors,  John   M.    and 

court  this  cause  came  on  to  be  heard  Elizabeth,  and   it  being  also   admitted 

upon   the  petition   of  John  Dixon  and  by  petitioner,  that  respondent,  Bowles, 

the    answer    of    Win.    IV.    Bowles,    as  has  been  appointed   guardian  of  said 
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Form  No.  10306.' 

{Commencement  as  n  For 771  No.  10278  or  Form  No.  10279,  as  the  case 
may  be.^ 

Whereas  a  writ  of  habeas  corpus  was,  on  the  sixtee/ith  day  of 
January,  one  thousand  eight  hundred  and  ninety-nine,  issued  herein 
upon  the  application  of  Richard  Roe,  in  behalf  of  Robert  Roe,  directed 
to  Rachel  Roe;  and  whereas,  on  the  seventeenth  day  of  January,  one 
thousand  eight  hundred  and  ninety-nine,  the  said  Rachel  Roe,  in  obedi- 
ence to  said  writ  of  habeas  corpus,  produced  the  body  of  the  said 
Robert  Roe  before  this  court  (or  before  me^,  and  made  answer  and 
return  to  said  writ  of  habeas  corpus,  showing  (^setting  out  return  ver- 
batim or  in  substance^;  and  whereas,  on  the  seventeenth  day  oi  January^ 
one  thousand  eight  hundred  and  ninety-nine,  the  said  Richard  Roe,  by 


minor  children,  by  the  Chicot  Probate 
Court,  on  the  f/tk  day  of  September, 
1^74,  and  that  he  held  them  by  virtue 
of  said  appointment. 

And  it  appearing  to  the  court  from 
the  testimony  adduced,  that  said  minor 
children  had  been  residents  of  Chicot 
County,  from  their  early  infancy,  and 
had  been  cared  for  by  their  grand- 
parents, the  father  and  mother  of  said 
respondent,  until  the  death  of  said 
grandfather,  said  respondent  had  been, 
upon  his  own  petition,  appointed  by 
the  Chicot  Probate  Court  as  guardian  of 
said  minors,  and  that  he  still  claims 
the  custody  of  said  minors  by  virtue 
of  said  appointment. 

And  it  further  appearing  to  the  court, 
thatyic^w  Dixon  is  pecuniarily  able  to 
provide  for  said  children,  and  that  he 
is  morally,  religiously,  and  intellec- 
tually qualified  to  rear  up  said  children 
in  a  proper  manner. 

And  the  court  being  fully  satisfied, 
that  it  has  the  jurisdiction  and  the 
right  to  pass  upon  the  question  of  the 
right  to  the  custody  of  said  children, 
in  this  proceeding,  as  between  their 
father  and  natural  guardian,  and  their 
uncle  as  guardian  by  the  appointment 
of  the  Chicot  Probate  Court. 

And  the  court  being  fully  advised  in 
the  premises,  and  being  satisfied  that 
the  father  should  be  awarded  the  cus- 
tody of  his  said  children. 

It  is  therefore  ordered  and  adjudged, 
that  said  /(?A«  Dixon  do  have  the  con- 
trol, possession  and  custody  of  said 
minor  c\\\\Ax&n,  John  M.  and  Elizabeth, 
and  that  defendant  pay  the  costs  of 
this  part  of  the  proceedings. 

And  defendant  excepts  to  the  de- 
cision and  judgment  of  the  court  in 
holding  that  it  has  jurisdiction  in  this 
proceeding  to  hear  and  determine  the 


right  to  the  custody  of  the  children  as 
between  the  father  and  natural  guard- 
ian, and  the  guardian  by  appointment 
of  the  Probate  Court,  and  in  awarding 
the  custody  of  the  children  to  their 
father,  instead  of  remanding  them  to 
the  custody  of  their  guardian  by  ap- 
pointment of  the  Probate  Court;  and 
prays  an  appeal  from  the  decision  and 
judgment  of  this  court  to  the  Supreme 
Court." 

In  Foulke  v.  People,  4  Colo.  App. 
519  et  seq.,  will  be  found  several  orders 
made  by  the  court  with  respect  to  the 
custody  of  a  minor  sought  to  be  re- 
leased from  the  custody  of  his  father  on 
a  writ  of  habeas  corpus,  applied  for  by 
his  aunt.  These  orders  were  attacked, 
and  some  approved  and  others  dis- 
approved. 

Order  discharging  minor  from  the 
custody  of  a  recruiting  officer  of  the 
United  States  army  may  be  found  in 
McConologue's  Case,  107  Mass.  154. 

The  order  adjudging  the  transfer  of 
the  custody  of  a  child  to  the  petitioner, 
in  Rust  V.  Vanvacter,  9  W.  Va.  600,  was 
to  the  effect  that  the  petitioner,  Henry 
D.  Rust,  "do  have  the  custody  of  the 
person  of  the  said  infant,  Anna  Elizabeth 
Rust,  and  that  she  be  delivered  by  the 
respondent,  Mary  E.  Vanvacter ,  to  said 
Henry  D.  Rust;  that  the  sheriff,  if 
necessary,  is  directed  to  execute  this 
order,  and  that  the  said  Henry  D  Rust 
recover  of  respondent,  Mary  E.  Van- 
vacter, his  costs  by  him  in  this  behalf 
expended." 

1.  New  F<?r;^.-^  Laws  (1896),  c.  272, 
§  40  (Birds.  Rev.  Stat.  (189(5),  p.  935. 
§40.) 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note,  I  p.  154. 
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his  reply  and  traverse  to  said  answer  and  return  of  the  said  Rachel 
Roe  to  said  writ  of  habeas  corpus,  showed  {setting  out  reply  and  traverse 
verbatim  or  in  substance'),  and  whereas,  upon  a  full  consideration  of 
said  writ,  return  and  traverse,  and  upon  all  the  evidence  introduced 
on  the  part  of  the  petitioner,  the  said  Richard  Roe,  as  well  as  on  the 
part  of  the  respondent,  the  sdiid  Rachel  Roe,  having  htdixd.  Jeremiah 
Mason,  attorney  for  the  said  Richard  Roe,  in  behalf  of  the  said  Richard 
Roe,  and  Daniel  Webster,  attorney  in  opposition,  it  appears  that  the 
best  interests  and  welfare  of  the  said  Robert  Roe  require  that  the  said* 
Richard  Roe  s,hon\A  have  the  care,  custody  and  control  of  him  the 
said  Robert  Roe,  that  the  said  Richard  Roe,  petitioner  herein,  is  entitled 
to  the  care,  custody  and  control  of  the  said  Robert  Roe,  and  that  the 
said  Rachel  Roe,  respondent  herein,  has  illegally  restrained  him  the 
said  Robert  Roe  of  his  liberty; 

Ordered,  that  the  said  Robert  Roe  be  and  he  is  hereby  released 
from  the  care,  custody  and  control  of  the  said  Rachel  Roe,  and  that 
the  said  Richard  Roe,  the  petitioner,  have  the  care,  custody  and  con- 
trol of  the  said  Robert  Roe. 

{Concluding  as  in  Form  No.  10278  or  Form  No.  10279.) 

d.  Order  Remanding  to  Custody  of  Respondent.' 

Form  No.  10307 ." 

{Commencing  as  in  Form  No.  10S06,  and  continuing  down  to  *)  Rachel 
Roe  have  the  care,  custody  and  control  of  the  said  Robert  Roe;  that 
the  said  Rachel  Roe,  respondent  herein,  is  entitled  to  the  care,  custody 
and  control  of  the  said  Robert  Roe;  that  the  said  Rachel  Roe,  respond- 
ent herein,  has  not  illegally  restrained  the  said  Robert  Roe  of  his 
liberty: 

Ordered,  that  the  said  Robert  Roe  be  and  he  is  hereby  remanded  to 
the  care,  custody  and  control  of  the  said  Rachel  Roe,  respondent 
herein,  and  that  she,  the  said  Rachel  Roe,  retain  the  care,  custody 
and  control  of  the  said  Robert  Roe. 

{Concluding  as  in  Form  No.   10278  or  Form  No.  10279.) 

III.  APPLICATION  TO  OFFICER  OF  ANOTHER  COUNTY  FOR  WRIT.^ 

1.  Findings  and  order  remanding  oath  of  the  party  appearing,  or  by  other 
child  to  custody  of  respondent  are  set  sufficient  evidence,  that  there  is  no 
out  in  Keisey  v.  Green,  6g  Conn.  2gi.  officer   in    such  county   authorized    to 

2.  New  York. —  Laws  (r8g6),  c.  272,  §  grant  the  writ,  or.  if  there  be  one  that 
40  (Birds.  Rev.  Stat.  (1896),  p.  935,  §  40).  he  is  absent  or  has   refused  to  grant 

This  form  may  be  adapted  to  other  such    writ,    or   for   some  cause,    to  be 

jurisdictions   where   similar   statutory  specifically   set   forth,  is   incapable   of 

provisions  exist.     See  list  of   statutes  acting, 

cited  supra,  note  i,  p.  154.  For  similar  provisions  in  other  juris- 

3.  Wisconsin.  —  Stat.  (1898),  §  3411,  dictions  see  list  of  statutes  cited  J«/ra, 
providing    that   whenever   application  note  i.  p.  154. 

for  any  writ  of  habeas  corpus  shall  be  To  the  same  effect  also  see  Ex  /. 
made  to  any  officer  not  residing  within  Ellis,  11  Cal.  222;  State  v.  Hill.  10 
the  county  where  the  prisoner  shall  be  Minn.  63;  Matter  of  Doll,  47  Minn.  518, 
detained,    he   shall    require    proof,   by     Ex  p.  Lynn    19  Tex.  App.  120. 
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1.  In  General. 

Form  No.  10308.' 

(^Commencing  as  in  Form  No.  lOlJ^Jf.^  and  continuing  down  to  |). 

XI.  That  there  is  no  officer  in  the  county  of  Milwaukee,  where  the 
said  John  Doe  is  so  imprisoned,  detained,  confined  and  restrained  as 
aforesaid,  who  is  authorized  to  issue  a  writ  of  habeas  corpus  in  this 
case. 

{Continuing  and  concluding  as  in  Form  No.  lOlJfJf..^ 

2.  In  Case  of  Absence  of  Proper  Offlcer. 

Form  No.  10309.' 

(Commencing  as  in  Form  No.  10144,  <^^^d  continuing  down  to  J) 
XI.  That  Carroll  Johnson  is  the  only  officer  authorized  to  issue  a  writ 
of  habeas  corpus  in  the  county  oi  Milwaukee.,  where  the  sa.\d  John  Doe 
is  so  imprisoned,  detained,  confined  and  restrained  as  aforesaid,  and 
that  the  said  Carroll  Johnson  is  absent  from  the  said  county  of 
Milwaukee. 

(Continuing  and  concluding  as  in  Form  N'o.  lOlJiJf.^ 

3.  In  Case  of  Incapacity  of  Proper  Officer. 

Form  No.  103  10.' 

(Commencing  as  in  Form  No.  lOUfJ/.,  and  continuing  down  to  J) 
XI.  That  Carroll  Johnson  is  the  only  officer  authorized  to  issue  the 
writ  of  habeas  corpus  in  said  county  of  Milwaukee,  where  the  said  John 
Doe  is  so  imprisoned,  detained,  confined  and  restrained  as  aforesaid, 
and  that  the  said  Carroll  Johnson  is  incapable  of  acting  upon  this 
application  for  the  reason  that  (stating  the  cause  or  causes  of  iruapa- 
bility). 

(Continuing  and  concluding  as  in  Form  No.  lOlJfJf..') 

4.  In  Case  of  Refusal  of  Proper  Officer. 

Form  No.  i  031 1 .' 

(Commencing  as  in  Form  No.  101^4,  and  continuing  down  to  |) 
XI.  That  Carroll  Johnson  is  the  only  officer  authorized  to  issue  a  writ 
of  habeas  corpus  in  the  said  county  of  Milwaukee,  where  the  said  John 
Doe  is  so  imprisoned,  detained,  confined  and  restrained  as  aforesaid, 
and  that  the  said  Carroll  Johnson  has  refused  to  grant  a  writ  of  habeas 
corpus  in  this  case. 

(Continuing  and  concluding  as  in  Form  No.  10 IJ^..) 

1.  New  York.  —  Code  Civ.  Proc,  §  This  form  maybe  adapted  to  other 
2017  (Birds.  Rev.  Stat.  (1896),  p.  1390,  jurisdictions  where  similar  statutory 
§  12).  provisions    exist.     See  list  of   statutes 

Wisconsin.  — Stat.  (1898),  §  3410.  cired  supra,  note  i,  p.  154. 
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IV.  WARRANT  IN  LlEU  OF  HABEAS  CORPUS.^ 

1.  Application.2 

a.  Where  Prisoner  is  About  to  be  Carried  Out  of  State. 

Form  No.  i  o  3 1 2  .* 

(Comm»tutng  as  in  Form  No.  lOlJ^Jf.,  and  continuing  down  to  J.) 
XL  And  your  petitioner  further  shows  that  the  said  Richard  Roe,  in 
whose  custody  the  said  John  Doe  is,  has  threatened  to  carry  the  said 
John  Doe  out  of  the  state  of  Michigan.,  and  has  told  several  persons, 
publicly,  that  such  was  his  intention;  that  your  petitioner  had  a 
conversation  with  the  said  Richard  Roe  this  morning,  in  which  he 


1.  Warrant  in  Emergency  Case.  — 
Where  it  appears,  by  proof  satisfactory 
to  a  court  or  judge  authorized  to  grant 
a  writ  of  habeas  corpus,  that  a  person 
is  held  in  unlawful  confinement  or 
custody,  and  that  there  is  good  reason 
to  believe  that  he  will  be  carried  out  of 
the  state  or  suffer  irreparable  injury 
before  he  can  be  relieved  by  a  writ  of 
habeas  corpus  or  writ  of  certiorari,  the 
court  or  judge  must  issue  a  war- 
rant *  *  *  to  forthwith  bring  before 
the  court  or  judge  the  prisoner,  to 
be  dealt  with  according  to  law.  N.  Y. 
Code  Civ.  Proc,  §  2054  (Birds.  Rev. 
Stat.  (1896),  p.  1398,  §  49);  How.  Anno. 
Stat.  Mich.  (1882),  §  8599. 

Similar  statutory  provisions  exist  in 
the  following  slates: 

Alabama. — Crim.  Code  (1886),  §4771. 

Arizona.  —  Pen.    Code  (1887),  §  2284. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894),  § 
3690. 

California.  —  Pen.  Code  (1897),  § 
1497. 

Idaho.  —  Rev.  Stat.  (1887),  §  8364. 

Indiana. —  Horner's  Stat.  (1896),  § 
1125. 

Kansas. — Gen.  Stat.  (1897),  c.  96,  §93. 

Missouri.  —Rev.  Stat.  (1889),  i?  5394. 

Montana.  —  Pen.  Code  (1895),  §  2764. 

Nevada.  —  Gen.  Stat.  (1885),  §  3700. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1628,  §41. 

North  Carolina.—  Code  (1883),  §  1640. 

North  Dakota.  —  Rev.   Codes  (1895), 

§  8674. 

Oklahoma.— St&t.  (1893),  §  4584. 
Oregon.  —  Hill's  Anno.   Laws  (1892), 

§635. 

TVjraj.  —  Code  Crim.  Proc.  (1895), 
art.  167. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  5831. 

Wisconsin.  — StAX..  (1898),  §  3438. 

Wyoming.  —  Rev.  Stat.  (1887),  §  1281. 


See  also  list  of  statutes  cited  supra, 
note  I,  p.  154. 

Proceedings  under  a  warrant  issued 
by  virtue  of  N.  Y.  Code  Civ.  Proc, 
§  2054,  are  criminal  in  their  nature. 
People  V.  Frink,  41  Hun  (N.  Y.)  188. 

Notice  to  the  district  attorney  is  neces- 
sary in  a  proceeding  under  N.  Y.  Code 
Civ.  Proc,  §  2054.  People  v.  Frink,  41 
Hun  (N.  Y.)  188  (citing  N.  Y.  Code 
Civ.  Proc,  §  2038). 

For  form  of  such  notice  see  supra. 
Form  No.  10188. 

Commitment,  etc.,  of  Offender.  —  Where 
the  person  having  the  prisoner  in  his 
custody  is  brought  before  the  court  or 
judge  as  for  a  criminal  offense,  he  is 
entitled  to  be  examined,  and  must  be 
committed,  bailed  or  discharged  as  in 
other  criminal  cases.  N.  Y.  Code  Civ. 
Proc,  S  2057  (Birds.  Rev.  Stat.  (1896), 
p.  1398,  §  52);  How.  Anno.  Stat.  Mich. 
(1882),  §  8602. 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  154,  for  similar  provisions  in 
other  jurisdictions. 

Consult  also  the  titles  Bail  and 
Recognizance,  vol.  3,  p.  i;  Commit- 
ment AND  Discharge,  vol.  4,  p.  926. 

2.  Beqnisites  of  Application  —  Gener- 
ally. —  For  the  formal  parts  of  applica- 
tions of  this  character  see  the  titles 
Complaint,  vol.  4,  p.  1019;  Petitions; 
also   Forms  Nos.  10144  to  10175,  supra. 

Statutory  provisions  relating  to  appli- 
cations of  this  character  may  be  found 
in  the  list  of  statutes  cited  supra,  note 
I,  p.   154. 

3.  Michigan.  —  How.  Anno.  Stat. 
(1882),  §  8599. 

New  York.  —  Code  Civ.  Proc,  §  2054 
(Bjrds.  Rev.  Stat.  (1896),  p.  1398,  ^  49). 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  I,  p.  154. 
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informed  your  petitioner  that  he  should  leave  immediately  with  the 
said  John  Doe  for  the  state  oi  New  York;  and  that  neither  your  peti- 
tioner nor  any  other  person  had  power  to  prevent  him  from  doing 
so;  and  your  petitioner  fears  that  the  sdi\d  John  Doe  WiW  be  carried 
out  of  the  state  of  Michigan  by  the  said  Richard  Roe  before  he  can 
be  relieved  by  proceeding  by  habeas  corpus  or  certiorari  * 

Wherefore,  your  petitioner  prays  that  a  warrant  be  issued  to  take 
the  said  John  Doe  and  forthwith  bring  him  before  your  honor,  to  be 
dealt  with  according  to  law. 

(Concluding  with  date,  signature   and  verification  as  in  Form  No. 

b.  Where  Prisoner  will  Suffer  Irreparable  Injury. 

Form  No.  i  0313.' 

{Commencing  as  in  Form  No.  101]^  and  continuing  down  to  \^ 
XI.  And  your  petitioner  further  shows  that  your  petitioner  fears 
that  the  saxdjohn  Doe  will  suffer  irreparable  injury  before  he  can  be 
relieved  by  a  writ  of  habeas  corpus  or  certiorari,  for  the  reason  that 
{stating  particularly  the  facts  justifying  the  fear  on  the  part  of  petitioner 
that  the  prisoner  will  stiff er  irreparable  injury').* 

Wherefore,  {continuing  and  concluding  as  in  Form  No.  10312'). 

e.  Where  Respondent  has  been  Guilty  of  Crime. 

Form  No.  103 14.* 

{Commencing  as  in  Form  No.  lOlJ^,  and  continuing  down  to  \. ) 

XI.  And  your  petitioner  further  shows  {continuing  as  in  Form 
No.  10312  or  Form  No.  10313,  as  the  case  may  be,  to  *). 

And  your  petitioner  further  shows  that  the  said  Richard  Roe,  in 
whose  custody  the  said  John  Doe  is,  has  been  guilty  of  a  criminal 
offense  in  taking  or  detaining  the  said  John  Doe,  in  this,  to  wit,  {set- 
ting forth  particularly  the  facts  and  circumstances  establishing  such 
criminality). 

Wherefore,  your  petitioner  prays  that  a  warrant  be  issued  to  take 
the  szaA  John  Doe  and  to  arrest  the  ssad.  Richard  Roe  and  forthwith 
bring  them  before  your  honor,  to  be  dealt  with  according  to  law. 

{Concluding  with  date,  signature  and  verification  as  in  Form  No. 

101U-) 

2.  Warrant.' 

1.  Michy^an.  —  How.  Anno.  Stat.  New  York.  — Code  Civ.  Proc,  § 
{1882),  §  8599.  2055  (Birds.  Rev.  Stat.  (1896),  p.  1398, 

New   York.  —  Code    Civ.     Proc,    §  §  50). 

2054  (Birds.  Rev.  Stat.  (1896)   p.   1398,  This  form  may  be  adapted  to  other 

§  49).  jurisdictions    where    similar   statutory 

This  form  may  be  adapted  to  other  provisions  exist.     See  list   of  statutes 

jurisdictions  where    similar  statutory  cited  supra,  note  i,  p.  154. 

provisions  exist.     See  list  of  statutes  3.  Requisites  of  the  Warrant — Gener- 

cited  supra,  note  i.  p.  154.  ally.  —  For  the  formal  parts  of  warrants 

2.  Michigan.  —  How.  Anno.  Stat,  of  arrest  in  the  various  jurisdictions 
(1882).  §  8600.  see  the  title  Warrants  of  Arrest. 
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a.  In  General.' 
Form  No.  10315.* 

The  State  of  Missouri  to  Richard  Roe,  Marshal  of  the  Supreme  Court, 
Greeting:^ 

Whereas  Samuel  Short  has  applied  to  the  Supreme  Court  of  the 
state  of  Missouri  for  a  writ  of  habeas  corpus  on  behalf  of  one  John  Doe, 
and  whereas  it  appears  from  said  application  that  the  ssin\  John  Doe 
is  confined  in  the  jail  oi  Audrain  connty,  Missouri,  in  the  custody  of 
ont  Simon  Stevenson,  sheriff  of  said  Audrain  county:  and  whereas  it 
appears  from  the  proofs  before  said  court  that  the  said  John  Doc  is 
so  confined  by  virtue  of  a  warrant  issued  from  the  Circuit  Court  of 
Scotland  county,  J/m<7«r/,  upon  an  indictment  found  by  the  grand 
jury  of  said  Scotland  couniy,  charging  the  Sdi\(\  John  Doe  with  having 
committed  the  crime  oi  murder  in  the  county  of  Clark,  Missouri;  and 
whereas  it  appears  from  said  proofs  that  S2i\d  John  Doe  is  illegally 
confined  by  said  Simon  Stevenson  as  sheriff  aforesaid,  and  that  said 
Simon  Stevenson  will  carry  the  said  John  Doe  out  of  the  state  of 
Missouri  before*  the  said  John  Doe  can  be  released  by  a  writ  of  habeas 
corpus ; 

These  are  therefore  to  command  you,  in  the  name  and  by  the 
authority  of  the  state  of  Missouri,  that  you  forthwith  take  the  said 
John  Doe  and  bring  him  before  the  Supreme  Court  of  the  state  of 
Missouri  to  be  dealt  with  according  to  law.^ 

Witness,  the  Honorable  yi?^^  Marshall,  chief  justice  of  the  Supreme 
Court  of  the  state  of  Missouri,  and  the  seal  of  said  court  affixed 
hereto,  this  sixteenth  day  of  January,  one  thousand  eight  hundred  and 
ninety -nine. 

(seal)  Calvin  Clark, 

Clerk  of  the  Supreme  Court  of  Missouri. 

Form  No.  10316.' 

The  People  of  the  State  of  New  York,  to  Simon  Stevenson,  Sheriff  of 
the  County  of  Suffolk:'' 

Statutory  provisions  relating   to    the  3   Warrant  must  be  directed  to    any 

form  of  this  warrant  may  be  found  in  sheriff,    coroner,    constable     or     other 

the  list  of   statutes   cited   supra,    note  person.     Mo.  Rev.  Stat.  (1889),  §  5394. 

I,  p.  154.  4.  Warrant  mast  recite  the  facts.     Mo. 

1.  Form  of  a  warrant  in  an  emergency  Rev.  Stat.  (1889),  §  5394. 

case  may  be  found  in  Humph.  Prec.  501.         5.  Warrant  must   command    person  to 

2.  Missouri.  —  Rev.  Stat.  (1889),  §  whom  it  is  directed  to  take  the  prisoner 
5394.  and    bring   him   forthwith   before   the 

The  facts  upon  which  this  warrant  is  court  or  magistrate,  as  the  case  may 
based  are  taken  from  Ex  p.  Slater,  72  be,  to  be  dealt  with  according  to  law. 
Mo.  102.  In  that  case  the  court  decided  Mo.  Rev.  Stat.  (1889),  §  5394. 
that  as  Slater  was  confined  in  Audrain  6.  New  York. — Code  Civ.  Proc,  § 
county  by  virtue  of  a  warrant  issued  2054  (Birds.  Rev.  Stat.  (1896),  p.  1398, 
from  the  circuit  court  of  Scotland  §  49).  See  also  supra,  note  3,  p.  273. 
county,  upon  an  indictment  found  by  This  form  may  be  adapted  to  other 
the  grand  jury  of  Scotland  county,  jurisdictions  where  similar  statutory 
charging  him  with  murder  committed  provisions  exist.  See  list  of  statutes 
in  Clark  county,  he  was  entitled  to  be  cited  supra,  note  i,  p.  154. 
discharged  on  habeas  corpus  {citing  7.  Warrant  may  be  directed  to  a  par- 
Mo.  Const.,  art.  2,  §  12).  ticular    sheriff,    or    generally    to    any 
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Whereas  Samuel  Short  has  applied  to  me  for  a  warrant  to  take 
John  Doe,  alleged  to  be  illegally  confined  by  (or  in  the  custody  of) 
Richard  Roe ; 

And  whereas  it  appears,  from  the  proofs  before  me  on  such  appli- 
cation, that  {stating  facts  shown');'^ 

And  whereas  it  satisfactorily  appears  to  me  that  the  said  John  Doe 
is  held  in  illegal  confinement  or  custody  by  the  said  Richard  Roe;  and 
that  there  is  good  reason  to  believe  that  the  said  John  Doe  will  be 
carried  out  of  the  state  (or  that  the  said  John  Doe  will  suffer  some 
irreparable  injury)  before  he  can  be  relieved  by  the  issuing  of  a  writ 
of  habeas  corpus  or  certiorari; 

Now  therefore,  you  are  hereby  authorized  and  commanded  to  take 
the  body  of  the  said  Richard  Roe  and  bring  him  immediately  before 
me  at  my  office  in  Riverhead,  in  said  county,  to  be  dealt  with  accord- 
ing to  law.2 

Given  under  my  hand,  at  Riverhead,  in  said  county,  this  sixteenth 
day  of  January,  one  thousand  eight  hundred  and  ninety-nine. 

John  Marshall,  j.  6".  C.3 

Jeremiah  Mason,  attorney  for  John  Doe, 

Office  and  post-office  address:  Riverhead,  Suffolk  county,  iV^.  K* 

b.  Containing  Clause  for  Arrest.'^ 

Form  No.  i  o  3  i  7  .* 

The  People  of  the  State  of  New  York,  to  any  constable  of  the  County 
of  Suffolk: 

sheriff  or   constable,    or   to   a    person  whom  it  is  directed  to  take  and  forth- 

specially    designated    therein.     N.    Y.  with  to  bring  before  the  court  or  judge 

Code  Civ.   Proc. ,   §  2054  (Birds.   Rev.  the  prisoner   to  be  dealt  with  according 

Stat.  (1896),  p.  1398,  §  49).  to  law      N.  Y.  Code  Civ.  Proc,  §  2054 

1.  Warrant  most  recite  the  facts.  N.  Y.  (Birds.  Rev.  Stat.  (iSgb),  p.  1398,  ^  49). 
Code  Civ.  Proc,  g  2054  (Birds.  Rev.  3.  Must  be  under  the  hand  of  the  judge 
Stat.  (1896),  p.  1398,  §  49).  when  issued  by  a  judge  and  not  by  the 

The  warrant  for  the  arrest  of  respond-  court.     N   Y.  Code  Civ^    Proc,  §  2054 

ents,  in  People  v.  Frink,  41  Hun  (N.  Y.)  (Birds.  Rev.  Stat.  (1896),  p.  1398.  §  49). 

188,  stated,  among  other  things,  "that  4.  Office  and  Post-office  Address  of  Attor- 

there  is  good  reason  to  believe  that  the  ney.  —  See  N.  Y.  Code  Civ.   Proc,  §§ 

said   child   will   be  carried  out  of  the  421,  520;  Hun's  N.  Y.  Ct.  Rules  (i8g6), 

state  by,  or  will  suffer  irreparable  in-  No.  2. 

jury  at  the   hands  of   the    said  John  6.  Containing  Clause  for  Arrest  ofPer- 

iVflz/a^,^  and  the  said y.  ^.  J///«^  before  son     Detaining     Prisoner.  —  Where    the 

said  child  can  be  relieved  by  the  issuing  proof  is  also  sufficient  to  justify  an  ar- 

of  a  writ  of  habeas  corpus  or  certiorari;  rest  of  the  person  having  the  prisoner 

*  *  *  that  the  said  child,  Eugenia,    is  in  his  custody,  as  for  a  criminal  offense 

held  in  unlawful  confinement  and  cus-  committed  in  taking  or  detaining  him, 

tody  by  the  said  John  Navagh  and  J.  the  warrant  must  contain  an  additional 

A.  Milne."  clause  directing  the  arrest  of  that  per- 

It  was  held  that  the  warrant  suffi-  son  for  the  offense.     N.  Y.  Code  Civ. 

ciently  charged  a   felony   against   the  Proc,  §  2055  (Birds.  Rev.  Stat.  (1896), 

respondents,  under  N.  Y.  Pen.  Code,  §  p.  1398,  §  50);  How.  Anno.  Stat.  Mich, 

211,   and   for   that   reason   stated   facts  (1882),  §  8600. 

sufficient  to  bring  the  case  within  the  See  also  list  of  statutes  cited  supra, 

provisions  of  N.  Y.  Code  Civ.   Proc,  §  note  i,  p.  154,  for  similar  provisions  in 

2054.  other  jurisdictions. 

2.  Warrant  mast  command   person  to  6.  New   York.  —  Code   Civ.    Proc,  § 
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(seal)^  Whereas  Samuel  Short  has  applied  to  the  court  for  a 
warrant  to  tdike  John  Doe,  alleged  to  be  illegally  confined  by  (or  in 
the  custody  of)  Richard  Roe-  and  whereas  it  appears,  from  the  proofs 
before  the  court  on  such  application,  that  {stating  facts  shown)-. 

And  whereas  it  satisfactorily  appeals  to  the  court  that  the  said 
John  Doe  \s  held  in  illegal  confinement  or  custody  by  the  said  Richard 
Roe\  and  that  there  is  good  reason  to  believe  that  the  "sdAdi  John  Doe 
will  suffer  some  irreparable  injury  (or  be  carried  out  of  the  state) 
before  he  can  be  relieved  by  the  issuing  of  a  writ  of  habeas  corpus 
or  certiorari; 

And  whereas  the  proof  is  also  sufficient  to  justify  an  arrest  of  the 
said  Richard  Roe,  the  person  having  the  saidy^^«  Doe'm.  his  custody, 
as  for  a  criminal  offense,  to  wit,  kidfiapping,  committed  in  taking  or 
detaining  the  S2a6.  John  Doe; 

Now  therefore,  you  are  authorized  and  commanded  forthwith  to 
arrest  the  said  Richard  Roe,  and  to  take  the  body  of  the  said  John 
Doe,  and  to  bring  them  immediately  before  this  court  at  the  court-house, 
in  Riverhead,  in  said  county,  to  be  dealt  with  according  to  law. 

Witness,  John  Marshall,  one  of  the  justices  of  the  Supreme  Court, 
the  sixteenth  day  oi  January,  in  the  year  one  thousand  eight  hundred 
and  ninety-nine. 

Calvin  Clark,  Clerk, 

Jeremiah  Mason,  attorney  for  John  Doe, 

Office  and  Post-office  address:  Riverhead,  Suffolk  county,  N.  K 

(Order  of  allowance  indorsed.)^ 


V.  DISOBEDIENCE  OF  WRIT. 

1.  Contempt  Proceedings.^ 


2054  (Birds.  Rev.  Stat.  (i8g6),  p.  1398, 
§  49).     See  also  supra,  note  3.  p.  273. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 

1.  Seal.  —  If  the  warrant  is  issued  by 
a  court,  it  must  be  under  the  seal 
thereof;  if  by  a  judge,  it  must  be  under 
his  hand-  N.  Y.  Code  Civ.  Proc,  ^ 
2054  (Birds.   Rev.  Stat.  (1896),  p.  1398, 

§49). 

2.  When  the  warrant  is  issued  hy  a 
oonrt,  and  not  by  a  judge  thereof,  it 
should  be  tested,  signed  by  the  clerk, 
and  indorsed  with  the  attorney's  sig- 
nature and  post-office  address,  as  in 
Form  No.  10317,  supra;  and  an  allow- 
ance of  the  warrant  should  be  indorsed 
thereon  as  in  Form  No.  10135,  jw/ra. 

3  Contempt  for  Disobedience  of  Writ.  — 
See  list  of  statutes  cited  supra,  note 
I,  p.  154;  State  V.  Philpot,  Dudley 
(Ga.)  46;  People  v.  Bradley,  60  111.  390; 
Speer  v.  Davis,  38  Ind.  271;  State  v. 
Raborg,  5  N.  J.  L.  628;  People  v.  Gaul, 


44  Barb.  (N.  Y.)  98;  Matter  of  Booth,  3 
Wis.  i;  In  r^  Kemp,  16  Wis.  359;  Robb 
V.  Connolly,  in  U.  S.  624;  U.  S.  v. 
Davis,  5  Cranch  (C.  C  )  622. 

For  forms  connected  with  contempt 
proceedings,  generally,  see  the  title 
Contempt,  vol.  5,  p.  226. 

Order  for  Attachment  to  Issue.  —  In 
Exp.  Merryman,  Taney's  Dec.  (U.  S.) 
246,  where  General  George  Cadwalader 
refused  to  obey  the  writ  of  habeas 
corpus  directed  to  him,  an  order  was 
passed  as  follows: 

"Ordered  than  an  attachment  forth- 
with issue  against  General  George  Cad- 
walader for  a  contempt,  in  refusing  to 
produce  the  body  oi  John  Merryman  ac- 
cording to  the  command  of  the  writ  of 
habeas  corpus  returnable  and  returned 
before  me  today,  and  that  said  attach- 
ment be  returned  before  me  at  twelve 
o'clock  tomorrow  at  the  room  of  the 
circuit  court. 

R.  B.  Taney, 

Monday,  May  2j,  186/." 

For  forms  of  orders  to  show  cause  in 
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a.  Attachment.' 

Form  No.  i  o  3  1 8  .* 

The  People  of  the  State  of  New  York  to  Simon  Stevenson^  Sheriff  of 
Suffolk  County,  Greeting: 

It  appearing,  satisfactorily  to  the  court,  on  oath,  that  Hichard  Roe, 
to  whom  a  writ  of  habeas  corpus  was  directed  and  delivered,  com- 
manding him  to  bring  before  the  Szipreme  Court  John  Doe,  in  the 
said  writ  mentioned,  has  neglected  (or  refused^  to  obey  the  said  writ 
according  to  the  command  thereof  by  not  producing  the  said  John 
Doe  before  the  said  court,  and  also  by  not  making  a  return  (or  a  full 
and  explicit  return^  to  such  writ  within  the  time  limited  by  law;  and 
no  sufficient  excuse  having  been  shown  for  such  neglect  (or  refusal^; 

Now  therefore,  you  are  authorized  and  commanded  forthwith  to 
arrest  the  ^axdi  Richard  Roe  diX\6.  bring  him  immediately  before  this 
court  at  the  court-house  in  Riverhead,  Suffolk  county,  Ne7a  York\ 

And  have  you  then  and  there  (continuing  and  concluding  as  in  Form 
No.  6204). 

b.  Commitment.' 

Form  No.  i  0  3  i  9  .* 

To  the  Sheriff  of  Suffolk  County : 

Whereas  Richard  Roe  has  been  brought  before  this  court  on  a  war- 


contempt  proceedings,   generally,   see 
the  title  Contempt,  vol.  5,  p.  250. 

1.  Obedience  to  Writ,  How  Compelled.  — 
Where  a  person  who  has  been  duly 
served  with  a  writ  of  habeas  corpus 
refuses  or  neglects,  without  sufficient 
cause  shown  by  him,  fully  to  obey  it 
as  prescribed  by  law,  the  court  or 
judge  before  which  or  whom  it  is  made 
returnable,  upon  proof  of  the  due 
service  thereof,  must  forthwith  issue  a 
warrant  of  attachment,  directed  gen- 
erally to  the  sheriff  of  any  county 
where  the  delinquent  may  be  found, 
or,  if  the  delinquent  is  a  sheriff,  to  any 
coroner  of  his  county,  or  to  a  particular 
person  specially  appointed  to  ekecute 
the  warrant  and  designated  therein, 
commanding  such  officer  or  other  per- 
son forthwith  to  take  the  delinquent 
and  bring  him  before  the  court  or 
judge.  Upon  the  delinquent  being  so 
brought  up,  an  order  must  be  made 
committing  him  to  close  custody  in  the 
jail  of  the  county  in  which  the  judge  or 
court  is;  or,  if  he  is  a  sheriff,  in  the 
jail  of  a  county  other  than  his  own, 
designated  in  the  order;  and,  in  any 
case,  without  being  allowed  the  liber- 
ties of  the  jail.  And  the  order  must 
direct  that  he  stand  committed  until 
he  makes  return  to  the  writ  and  com- 
plies with  any  order,  if  such  there  be. 


which  may  be  made  by  the  court  or 
judge  in  relation  to  the  person  for 
whose  relief  the  writ  was  issued.  N. 
Y.  Code  Civ.  Proc,  g  2028  (Birds.  Rev. 
Stat.  (1896),  p.  1392,  §  23).  See  list  of 
statutes  cited  supra,  note  i,  p.  154, 
for  similar  provisions  in  other  juris- 
dictions. 

For  forms  of  attachment  in  contempt 
proceedings,  generally,  see  the  title 
Contempt,  vol.  5,  p.  255  et  seq. 

Obedience  to  Final  Order  of  Discharge, 
How  Enforced.  —  Obedience  to  a  final 
order  to  discharge  a  prisoner,  made 
under  the  Habeas  Corpus  act,  may  be 
enforced  by  the  court  which  or  the 
judge  who  made  the  same,  by  attach- 
ment as  for  a  neglect  to  make  a  return 
to  a  writ  of  habeas  corpus,  and  with  like 
effect.  N.  Y.  Code  Civ.  Proc,  §  2049 
(Birds.  Rev.  Stat.  (1896),  p.  1397,  §  44)- 

2.  New  F^r/t.  —  Code  Civ.  Proc,  § 
2028  (Birds.  Rev.  Stat.  (1896),  p.  1392, 
§23). 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 

3.  See  supra,  note  3,  p.  276. 

For  forms  of  commitment  in  contempt 
proceedings,  generally,  see  the  title 
Contempt,  vol.  5,  p.  298  et  seq. 

4.  New  York. — Code  Civ.   Proc,  § 
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rant  issued  by  the  court,  stating  that  the  said  Richard  Roe  {reciting 
the  warrant  verbatim  or  in  substance') ; 

And  whereas  the  said  Richard  Roe  still  refuses  to  obey  the  said 
writ  of  habeas  corpus,  by  producing  the  body  (or  by  certifying  the 
day  or  cause  of  the  imprisonment')  of  the  said  John  Doe,  as  therein 
required,  and  by  not  making  a  return  (or  a  full  and  explicit  return)  to 
such  writ  of  habeas  corpus; 

Now  therefore,  you  are  authorized  and  commanded  forthwith  to 
convey  the  said  Richard  Roe  to  the  jail  of  said  county  and  there  com- 
mit him,  in  close  custody,  in  such  jail,  without  being  allowed  the 
liberties  thereof,  there  to  remain  until  he  shall  make  return  to  the 
writ  in  such  warrant  mentioned. 

Witness,  the  Honorable  (continuing  and  concluding  as  in  Form  No. 
6204). 

e.  Order  Imposing  Fine.' 

Form  No.  10320. 
(Precedent  in  Exp.  Field,  5  Blatchf.  (U.  S.)  83.) 

District  of  Vermont. 

In  the  Circuit  Court,  October  7th,  i862. 

In  the  matter  Ex  parte  Anson  Field: 

On  the  order  on  C.  C.  P.  Baldwin,  Marshal,  and  N.  B.  Flanagan, 
jailor,  to  show  cause  why  they  should  not  be  punished  for  contempt 
of  court,  in  refusing  to  bring  said  7^r>/^  into  court  in  pursuance  of  the 
order  of  September  1st  last,  the  court,  having  fully  and  carefully 
examined  the  matter  in  all  its  relations,  and  given  it  mature  consider- 
ation, adjudges  that  said  Baldwin  was  guilty  of  contempt  of  court  in 
disobeying  the  order  aforesaid,  and  that,  within  ten  days,  he  pay  to 
the  clerk  of  the  court  a  fine  of  one  hundred  dollars,  and  that,  until  he 
purges  himself  of  said  contempt,  by  complying  with  this  order,  he  be 
not  permitted  within  the  court,  to  act  as  one  of  its  officers;  and  that, 
the  said  Flanagan  having  acted  as  the  mere  servant  of  said  Baldwin, 
he  be  discharged,  as  a  vindication  of  the  power  of  the  law  does  not 
require  that  he  should  be  punished. 

d.  Precept  to  Bring  Up  Prisoner.' 

2028  (Birds.  Rev    Slat.  (1896),  p.   1392,  pel  such  obedience  or  afterward,  issue 

§  23).  a    precept   to    the  sheriff,  coroner  or 

This   form  may  be  adapted  to  other  other   person    to  whom  the  warrant  is 

jurisdictions    where    similar   statutory  directed,   commanding   him    forthwith 

provisions  exist.     See   list  of   statutes  to  bring  before  the  court  or  judge  the 

cited  supra,  note  i,  p.  154.  person   for  whose  benefit  the  writ  was 

1.  For  forms  of  orders  of  conviction  in  granted,  who  must  thereafter  remain 
contempt  proceedings,  generally,  see  in  the  custody  of  the  officer  or  person 
the  title  Contempt,  vol.  5,  p   281  et  seq.  executing  the  precept  until  discharged, 

2.  Precept  to  Bring  Up  Prisoner,  —  The  bailed  or  remanded,  as  the  court  or 
court  or  judge  may  also,  in  its  or  his  judge  directs.  N.  Y.  Code  Civ.  Proc, 
discretion,  in  case  of  the  refusal  or  §  2029  (Birds.  Rev.  Stat.  (1896),  p.  1393, 
neglect  of  the  person  to  obey  a  writ  of  §  24).  See  list  of  statutes  cited  supra, 
habeas  corpus,  at  the  time  when  the  note  i,  p.  154,  for  similar  provisions  in 
warrant  of  aiuchmentis  issued  to  com-  other  jurisdictions. 
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Form  No.  i  0321 .' 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  Suffolk 
County; 

Whereas  a  writ  of  habeas  corpus  has  heretofore  been  issued  by  this 
court,  directed  to  Richard  Roe,  wherein  he  was  commanded  to  have 
the  body  oi  John  Doe,  by  him  imprisoned  and  detained,  as  it  was 
said,  together  with  the  time  and  cause  of  such  imprisonment,  and 
which  said  writ  has  been  duly  served  upon  the  said  Richard  Roe\ 

And  whereas  the  said  Richard  Roe  has  neglected  (or  refused^  to 
produce  the  body  of  the  said  John  Doe  according  to  the  command  of 
said  writ;  and  for  which  neglect  (or  refusal^  an  attachment  has  been 
issued  against  the  said  Richard  Roe , 

Now  therefore,  you  are  commanded  forthwith  to  bring  the  said 
John  Doe  before  this  court  at  the  court-house  in  Riverhead,  Suffolk 
county,  N'ew  York. 

Witness,  (continuing  and  concluding  as  in  Form  No.  6204^. 

2.  Criminal  Prosecution.^ 

Form  No.  10322.* 

(^Commencement  as  in  Form  No.  8487)  that  heretofore,  to  wit,  on  the 
seventeenth  day  of  January,  one  thousand  eight  hundred  and  ninety- 
nine,  at  the  county  of  Barton  in  the  state  of  Missouri,  Richard  Roe, 
then  and  there  being  the  duly  elected,  qualified,  and  acting  sheriff  of 
said  Barton  county,  and  then  and  there  having  within  his  custody  and 
control  the  body  of  one  John  Doe  confined  in  the  county  jail  in  said 
county  of  Barton,  upon  whom,  the  said  Richard  Roe,  a  writ  of  habeas 
corpus  had,  on  the  said  seventeenth  day  oi  January,  one  thousand 
eight  hundred  and  ninety-7iine,  been  duly  served,  said  writ  of  habeas 
corpus  having  been  issued  by  the  Honorable  John  Marshall,  judge 
of  the  Circuit  Court  of  said  Barton  county,  commanding  him,  the  said 
Richard  Roe,  to  produce  the  body  of  the  said  John  Doe  before  him, 
the  said  John  Marshall,  at  the  city  of  Lamar,  county  of  Barton,  state 
of  Missouri,  on  the  seventeenth  day  of  January,  one  thousand  eight 
hundred  and  ninety-nifie,  did  neglect  and  refuse  to  obey  said  writ  by 
producing  the  body  of  the  soSdJohn  Doe,  in  said  writ  named,  and  did 

1.  New  York.  —  Code  Civ.  Proc,  §  Alabama  —  Crim  Code  (1886),  §  4790. 
2029  (Birds.   Rev.   Stat.  (1896).  p,  1393,         Arizona.  —  Pen.  Code  (1887),  §  584. 

§  24).  Georgia.  —  3  Code  (1895),  §  1223. 

This  form  may  be  adapted  to  other  Missouri.  —  Rev.  Stat.  (1889),  ^  5405. 

jurisdictions   where    similar    statutory  New  Jersey. —  Gen.   Stat.    (1895),    p. 

provisions   exist.     See   list  of  statutes  1628,  i^  38, 

cited  j«/r(7    note  i,  p.  154.  North  Carolina. — Code(i883),  §  1652. 

2.  Beqtiisites  of  the  Indictment  —  Gen-  Texas.  —  Code  Crim.  Proc.  (1895).  art. 
erally.  —  For  the  formal  parts  of  crimi-  210. 

nal  complaints,  indictments  and  infor-  Utah.  —  Comp.  Laws  (1888),  §  5295. 

mations  in  the  various  jurisdictions  see  3.  Missouri.  —  Rev.    Stat.   (1889),    § 

the  titles  Criminal  Complaints,  vol.  5,  5405. 

p.  930;  Indictments,  Informations.  This  form  may  be  adapted  to  other 

Statutory  provisions  making  it  an   of-  jurisdictions   where    similar   statutory 

iense  to  refuse  to  obey  a  writ  of  habeas  provisions   exist.     See   list  of  statutes 

corpus  exist  in  the  following  states:  cited  supra,  note  i,  p.  154. 
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neglect  and  refuse  to  make  a  full  and  explicit  return  to  said  writ  as 
therein  commanded  and  as  by  law  required,  and  hitherto  has  refused 
and  still  refuses  to  obey  said  writ  by  producing  the  body  of  the  said 
John  Doe  or  making  a  full  and  explicit  return  to  said  writ  as  therein 
commanded  and  required  by  law,  against  the  peace  {continuing  and 
concluding  as  in  Form  No.  8J^8T). 

VI.  CERTIFYING  PROCEEDINGS  HAD  IN  VACATION.^ 

Form  No.  10323.' 

The  State  of  Texas.,  \ 
County  of  Freestone.  \ 

I,  John  Marshall.,  judge  of  the  County  Court,  do  certify  that  on  the 
seventeenth  day  oi  January,  one  thousand  eight  hundred  and  ninety- 
nine.,  at  Fairfield.,  in  the  aforesaid  county  and  state,  I  examined,  in 
vacation,  the  habeas  corpus  proceedings  brought  by  y^/^«  Z^c*^  against 
Richard  Roe.,  and  that  I  caused  all  the  proceedings  therein  to  be 
reduced  to  writing,  and  the  foregoing  pages,  1  to  23,  inclusive,  con- 
tam  all  the  proceedings  had  before  me  in  said  cause,  which  said  pro- 
ceedings I  order  the  clerk  of  the  County  Court  to  fiie  and  safely  keep. 

Witness  my  signature  on  this  seventeenth  day  oi  January,  a.  d.  one 
thousand  eight  hundred  and  ninety-nine. 

John  Marshall, 
Judge  of  the  County  Court  of  Freesto?te  County,  Texas. 

VII.  DETENTION  AFTER  ORDER  OF  DISCHARGE.^ 


1.  Texas  — Code  Crim.  Proc.  (1895), 
art.  202,  providing  that  if  the  proceed- 
ings are  had  before  a  judge  of  a  court 
in  vacation  he  shall  cause  all  the  pro- 
ceedings to  be  written,  and  shall  certify 
the  same  and  cause  them  to  be  filed 
with  the  clerk  of  the  court  which  has 
jurisdiction  of  the  offense,  whose  duty- 
it  shall  be  to  keep  them  safely.  To  the 
same  effect  is  Ex  p.  Barrier,  17  Tex. 
App.  585. 

2.  This  certificate  is  the  one  given  in 
Wilson's  Crim.  F.,  §  891. 

3.  Beqaisites  of  the  Indictment  —  Gen- 
erally —  For  the  formal  parts  of  criminal 
complaints,  indictments  or  informa- 
tions see  the  titles  Criminal  Com- 
plaints, vol.  5  p.  930;  Indictments, 
Informations. 

Statutory  provisions  making  it  an 
offense  to  detain,  to  re-commit  or  re- 
confine  a  person  discharged  on  habeas 
corpus  exist  in  the  following  states: 

^/rtiJrtw/a.  — Crim.  Code  (1886),  §4788. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  2120. 

Illinois.  —  Myers'  Rev.  Stal.  (1895),  p. 
782,  c.  65,  §  27. 


Indiana.  —  Thornton's  Stat.  (1897),  § 
II43- 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  8595.  8598. 

Minnesota. — Stat.  (1894),  §  6019. 

Missouri.  —  Rev.  Stat.  (1889),  ^§  5403, 
5408. 

Montana.  —  Pen.  Code  (1895),  §  2763. 

Nebraska. —  Anno.  Comp.  Stat.  (1893), 
p.  1866.  5^  361. 

Nevada.  —  Gen.  Stat.  (1885),  §  3699. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  239,  §  30. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1628, S  35. 

New  York. —  Pen.  Code  (1882),  §  379: 
Code  Civ.  Proc,  §  2051. 

North  Carolina.  —  Code  (1883),  § 
1651. 

North  Dakota.  —  Rev.  Codes  (1895)  ^ 
8685. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5747. 

Oklahoma.  —  Stat.  (1893),  §  5490. 

Pennsylvania.  —  Pepp.  &  L.  Dig. 
(1894)    p.  2238,  §  19. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
262,  §  28. 
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Form  No.  10324.' 

{Commencement  as  in  Form  No.  8297)  that  Richard  Roe,  on  the  seven- 
teenth day  of  January,  a.  d.  one  thousand  eight  hundred  and  ninety- 
nine,  in  the  county  of  Freestone  and  state  of  Texas,  did,  by  means  of 
an  assault  then  and  there  made  in  and  upon  one  John  Doe,  and  by 
means  of  certain  threats  and  actual  violence  upon  the  person  of  the 
said  John  Doe,  wilfully,  and  without  authority  of  law,  and  against  the 
consent  of  the  said  John  Doe,  hold  and  detain  the  said  John  Doe  in 
the  county  jail,  in  the  county  of  Freestone,  state  of  Texas,  and  restrain 
the  said  John  Doe  from  removing  from  place  to  place  as  he  might  see 
fit  and  proper,  the  said  Richard  Roe  then  and  there  well  knowing  that 
the  said  John  Doe  had  been  discharged  from  the  custody  of  the  said 
Richard  Roe,  and  from  imprisonment  in  said  county  jail,  by  an  order 
of  the  Honorable  John  Marshall,  judge  of  the  County  Court  of  said 
county,  made  on  the  seventeenth  day  oi  January,  one  thousand  eight 
hundred  and  ninety-nine,  upon  the  hearing  of  a  certain  habeas  corpus 
proceeding  before  the  said  John  Marshall  at  Fairfield,  in  said  county, 
contrary  to  {continuing  and  concluding  as  in  Form  No.  8297). 

VIII.  ELUDING  Service  of  writ.^ 


South  Carolina. — Crim.  Stat.  (1893), 
|ioi. 

South  Dakota.  —  Dakota  Pen.  Code 
(1885).  §428. 

Texas.  —  Pen.  Code  (1895),  art.  624. 

Wisconsin.  —  Anno.    Stat.   (1898),    § 

3443.- 

See  also  list  of  statutes  cited  supra, 
note  I,  p.  154. 

1.  Texas.  —  Pen.  Code  (1895),  art.  624, 
providing  that  if  any  officer  or  other 
person  shall  hold  or  detain  in  any  man- 
ner any  one  who  has  been  ordered  to  be 
discharged  by  any  court  or  judge  upon 
the  hearing  of  a  writ  of  habeas  corpus 
he  shall  be  guilty  of  a  criminal  offense. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  154. 

2.  Requisites  of  the  Indictment  —  Gen- 
erally. —  For  the  formal  parts  of  indict- 
ments, informations  and  criminal  com- 
plaints in  the  various  jurisdictions  see 
the  titles  Criminal  Complaints,  vol.  5, 
p.  930;  Indictments;  Informations. 

Statutory  provisions  making  it  a  crime 
to  elude  or  attempt  to  elude  the  service 
of  a  writ  of  habeas  corpus  exist  in  the 
following  states: 

Alabama.  —  Crim.  Code  (1896), § 4845. 

Arizona.  —  Pen.  Code  (1887),  §  586. 

California.  —  Pen.  Code  (1897),  §  364. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  2118. 


Delaware.  —  Rev.  Stat.  (1893),  p.  858, 
c.  115,  §  16. 

Illinois. — Myers'   Rev.   Stat.    (1895), 
p.  782,  c.  65,  §  30. 

Indiana. — Thornton's    Rev.    Stat. 
(1897),  §  2146. 

Iowa.  — Code  (1897),  §  4435. 

Maine.  —  Rev.  Stat.  (1883),  c.  99,  ^  30. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
185,  §  36. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  8596,  8593. 

Minnesota.  —  Stat.  (1894),  §  6020. 

Missouri.  —  Rev.  Stat.  (1889),  §§  5406, 
5408. 

Nevada.  —  Gen,  Stat.  (1885),  §  3708. 

New  Jersey.  — Gen.    Stat.    (1895),    p, 
1628,  §S  36.  37- 

New  York.  —  Pen.  Code  (1882),  §  380; 
Code  Civ.  Proc,  §  2052. 

North  Carolina.  —  Code(i883),  §  1654. 

North  Dakota.  —  Rev.   Codes  (1895), 
§  8683. 

Oklahoma.  —  Stat.  (1893),  §  5488. 

Rhode  Island.  —  Gen.   Laws  (1896),  c. 
262,  §  26. 

South  Dakota.  —  Dakota    Pen.    Code 
(1885).  §  429. 

Tennessee.  —Code  (1896),  §  5535. 

Texas.  —  Code     Crim.    Proc.    (1895), 
art.  211. 

£/teA.  —  Comp.  Laws  (1888),  §  5301. 
Vermont.  — Stat.  (1894),  §  1613. 
Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  §§  3444,  3445,  3447. 


281 


Volume  9. 


10325.  HABEAS  CORTUS.  10326. 

Form  No.  10325.* 

{Commencement  as  in  Form  No.  93QS)  of  the  crime  of  attempting  to 
elude  the  service  of  a  writ  of  habeas  corpus,  committed  as  follows, 
to  wit:  On  \h&  seventeenth  day  oi  January.,  one  thousand  eight  hun- 
dred and  ninety-nine.,  at  the  county  of  Lee,  in  the  state  of  Iowa,  the  said 
Richard  Roe.,  who  then  and  there  had  under  his  restraint  the  person  of 
one  John  Doe.,  for  whose  relief  a  writ  of  habeas  corpus  had  been  duly 
issued  by  John  Marshall,  judge  of  the  Circuit  Court  of  the  said 
county  oi  Lee,  state  of  Iowa,  directed  to  said  Richard  Roe,  command- 
ing him  to  bring  up  the  body  of  the  sb\6.  John  Doe,  before  the  said 
John  Marshall,  judge  of  the  Circuit  Court  aforesaid,  for  disposal 
according  to  law,  and  the  said  Richard  Roe,  then  and  there  well  know- 
ing of  such  facts,  and  with  intent  and  purpose  of  eluding  the  service 
of  said  writ  upon  him  the  said  Richard  Roe,  and  upon  him  the  said 
John  Doe,  and  of  evading  the  effect  thereof,  did  then  and  there  unlaw- 
fully transfer  and  remove  the  sq.\6.  John  Doe  withoxxt  the  jurisdic- 
tion of  the  court  from  which  such  writ  was  issued,  to  wit,  from  the 
said  county  of  Lee  and  state  of  Iowa,  into  the  state  of  Illinois,  con- 
trary {continuing  and  concluding  as  in  Form  No.  936S). 

IX.  CERTIORARI.^ 

Form  No.  10326. 

(Precedent  in  State  v.  Dobson,  135  Mo.  6.)* 

[State  of  Missouri, ) 
Jackson  County.     ) 
To  the  honorable  Supreme  Court  of  the  State  of  Missouri-^^ 

In  obedience  to  the  within  writ,  I  herewith  return,  and  cause  to  be 
transmitted  to  the  clerk  of  the  supreme  court,  the  original  petition, 
and  all  the  papers  in  and  pertaining  to  the  matter  of  the  habeas 
corpus  referred  to  in  said  writ.  Also,  a  certified  copy  of  the  order 
of  the  Jackson  county  circuit  court  entered  of  record  in  said  cause, 
as  fully  as  the  record  and  files  remain  before  me.  I  further  return 
and  certify  that  the  writ  of  habeas  corpus  referred  to  was  issued  by 
me  about  7  o'clock  of  the  evening  of  May  H,  after  a  conference  with 

Wyoming. — Rev.  Stat.  (1887),  §  1306.  158;  ^x/.  Barnett.  51  Ark.  215;  Corrie 

See  also  list  of  statutes  cited  supra,  v.  Corrie,  42  Mich.  509). 

note  I,  p.  154.  For  forms  connected  with  certiorari  pro- 

\.  Iowa.  —  Code  (1897),  §  4435.  ceedings,     generally,    see     title    Cer- 

This  form  may  be  adapted  to  other  tiorari,  vol.  4,  p.  427. 

jurisdictions   where   similar   statutory        3.  This   is    the   return    to  a   writ   of 

provisions  exist.     See  list  of  statutes  certiorari  issued  to  a  circuit  court  judge 

cited  supra,  note  i,  p.  154.  of  the  sixteenth  judicial  circuit  of  the 

2.  Certiorari  in  aid  of  habeas  corpus  is  state  of  Missouri,  commanding  him  to 

often  ufJed.     9  Encycl.   of  PI.   and   Pr.  certify  to   the    supreme   court   certain 

1084  (dtino  State  v.  Neel,  48  Ark.  283;  habeas  corpus   proceedings.      On   the 

In  re  Snell,   31   Minn,   iio;  Gosline  v.  hearing     in   the     supreme  court,     the 

Place,   32   Pa.  St.  520;  In  re  Martin,  5  habeas       corpus       proceedings      were 

Blatchf.  (U.  S.)  303).  quashed   for  the   existence  of  certain 

Certiorari  to  review  habeas  corpus  pro-  jurisdictional  errors, 
ceedings  is  used.    9  Encycl.  of  PI.  and        4.  The  matter  supplied  within  [  ]  will 

Pr.  1084  {citing  Ex  p.  Jackson,  45  Ark.  not  be  found  in  the  reported  case. 
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my  associates  on  the  circuit  bench  of  the  sixteenth  judicial  circuit,  and 
with  their  consent  and  approval,  both  as  to  the  time  fixed  for  the 
return  of  said  writ,  as  well  as  the  issuance  of  the  same.  My  associates 
referred  to  are  Judge  Edward L.  Scarritt,  presiding  in  division  No. 
one,  ]\xdgt  Jas.  H.  Slover,  presiding  in  division  two  and  Judge  yc?/4« 
W.  Henry^  presiding  in  division /^'//r,  of  said  circuit  court  2X  Kansas 
City,  and  each  and  all  of  said  judges  were  invited  and  expected  to  sit 
at  the  hearing  upon  the  return  of  said  writ.  I  further  return  and 
certify  that  it  was  distinctly  understood  between  myself  and  the  attor- 
ney for  the  petitioners  that,  if  they  were  not  remanded  into  custody, 
they  would  under  no  circumstances  be  discharged  until  the  supreme 
court  of  Missouri  should  pass  upon  the  questions  the  circuit  court  might 
find  to  be  involved. 

Given  under  my  hand,  this  May  16,  iS96. 

Charles  L.  Dobson^ 
Judge  Sixteenth  Judicial  Circuit. 


HABITUAL  DRUNKENNESS. 

See  the  tiUe  DRUNKENNESS,  vol.  7,  p.  245. 
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HAWKERS  AND  PEDDLERS.* 

By  Walter  Malone. 

I.  PROCEEDINGS  AGAINST,  285. 

1.   For  Doing  Business  Without  a  License^  286, 

a.  Criminal  Prosecution,  286. 

(i)  Complaint,  Indictment  or  Information,  286. 
{a)  In  General,  287. 
(1^)  Selling  Drugs,  289. 
{/)  Selling  Groceries,  290. 
(df)  Selling  Jewelry,  290. 
(<?)  Selling  Lightning-rods ^  292. 
(/)  Selling  Stoves,  292. 

(2)  Agreed  Case,  293. 

(3)  Special  Findings,  294. 

(4)  Special  Verdict,  295. 

b.  Civil  Action,  296. 

8.  For  Unlawfully  Occupying  Stand,  299. 
3.  For  Refusing  to  Show  License,  300. 
II.  PROCEEDINGS  BY,  300. 

CROSS-REFERENCES. 

For  Forms  relating  to  Proceedings  by  or  against  Commercial  Travelers, 
see  the  title  COMMERCIAL  TRA  VELERS,  vol.  4,  p.  920. 

1.  For  statutory  provisions  relating  to  551,  c.  68;  Laws  (1893),   c.    698;  Laws 

hawkers  and    peddlers,  generally,   see  (1895),  c.  70,  71. 

the  following:  Florida.  —  Rev.   Stat.  (1892),  §§  336, 

Alabama. — Crim.    Code.    (1896),     §§  2544,  2628;  Acts  (1895),  c.  4322,  p.  12. 

5467,  5468;  Civ.   Code  (1896),  §§   4122,  District  of  Columbia.  —  Comp.  Stat, 

subs   29,  30,   31,  34,  37,  38,   39,  and  p.  (1894),  c.  40,  ^g  2,  3,  4,  6.  40,  50. 

1139,  note;  Acts  (1897),  No.  311.  Georgia.  —  i  Code  (1895),  g^  421,425, 

Arizona.  —  Rev.   Stat.  (1887),  §  2239;  1524,  1525,   1640-1650;  2  Code  (1895).  § 

Pen.  Code  (1887),  §  684.  4238;  3  Code  (1895),  §  600;  Laws  (1895), 

Arkansas.  —  Sand.  &   H.   Dig.  (1894),  p.  19,  No.  119. 

§§    6404-6413,    6738-6742,      1909-1911,  Idaho.  —  Rev.   Stat.    (1887),  §§   1651, 

6644;  Acts  (1895),  p.  28.  1637,  1638,  1639. 

California.  —  Pol  Code (1897),  §3384;  Illinois. — Const.,  art.   IX,  §  2;  Starr 

Pen.  Code  (1897),  §  435.  &  C.  Anno.  Stat.  (1896),  c.  24,  par.  63, 

Colorado.  —  Mills'  Anno.  Stat.  (1891),  cl.  41.  par.  288. 

§§  2823,  2829,  2839,  4403.  Indiana.  —  Horner's  Stat.   (1896),  §§ 

'  Connecticut.  — G^n.  Stat.    (1888),    g§  5269,    5272,  5273,5274;  Acts  (1897),   c. 

1417,  2993,  2994,2995,  3006,  3007,  3008;  70,  116. 

Pub.  Acts  (1893),  c.  121  (Repealed  Acts  Iowa.  —  Code    (1897),    §§   700,    1347. 

(1895),  c.  166);  Pub.  Acts  (1895),  c.    167;  1348,  1349,  2581,  2594,  5010. 

Pub.  Acts  (1897),  c.  152.  Kansas.  —  Gen.   Stat.  (1897),   c.  32,  § 

Delaware. —  Rev.  Stat.  (1893),  p.  I02,  88;  c.  37,  §  64;  c.  38,  §§    54,  55;  c.  158, 

c   9,  §  13;  p.  434.   c.   3,  g  16;  pp.   547-  gg  54-57;  Laws  (1897),  c.  157. 
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Kentucky. —  Stat.  (1894),  §§4193,  4201. 
4215-4225;  form  of  license.  §  4191. 

Louisiana.  —  Rev.  Laws  (1897),  §§ 
2670,  2671;  p.  847,  §  13;  p   848,  §  18. 

Maine  —  Rev.  Stat.  {1883)  c.  27,  §  30; 
c.  44;  Acts  (1887),  c.  78;  Acts  (1889),  c. 
298;  Acts  (1893),  c.  282   306. 

Maryland  —  Pub.  Gen.  Laws  (1888), 
art.  56,  §§  24-35;  Laws  (1890),  c.  100; 
Laws  (1892)  c.  90,  410,  596;  Laws  (1894), 
c   188,  230,  333,  443. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
68;  c.  155,  §  56;  c.  207,  §  22;  Stat.  (1883), 
c.  it8,  168;  Stat.  (1885),  c.  305;  Stat. 
(1887),  c.  422,  445;  Stat.  (1889).  c.  457; 
Stat.  (1891),  c.  412  §  4;  Stat.  (1892),  c. 
331;  Stat.  (1894),  c.  280,  §  4. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§1257-1266;  §2555,0!  12;  How  Anno. 
Stat.  (Supp.  1890),  §§  1262.  1263,  1266; 
Pub.  Acts  (1895),  No.  137;  resolution 
15,  p.  610;  Pub.  Acts  (1897),  No.  248. 

Minnesota. — Stat.  (1894),  §§  1224, 
1299,  7004:  Laws  (1897),  c.  107. 

Mississippi.  —  Anno.  Code  (1892),  §§ 
2949,  3870-3874;  Laws  (1896),  c.  35; 
Laws  (1898),  c.  5. 

Missouri.  —  Rev.  Stat.  (1889),  c.  125; 
Laws  (1895),  p.  232;  p.  279,  §  3;  Laws 
(1897),  p.  55.  §  I.  P-  238,  §3- 

Montana.  —  Pol.  Code  (1895),  §§4044, 
4045,  4046,  4066;  Laws  (1897),  p.  201, 
No.  160. 

Nebraska. — Comp.    Stat.    (1897),    §§ 

4435.  4436.  4437- 

Nevada.  —  Gen.  Stat.  (1885),  §§  1142, 
2024;  Stat.  (1889),  c.  43;  Stat.  (1891),  c. 
99,  §  123;  Stat.  (1895),  c.  loi-  Stat. 
(1897),  c.  29. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  50,  §  10,  subs.  14;  c.  117,  §  7;  c.  123; 
Laws  (1891),  p.  126;  Laws  (1893),  c.  65; 
Laws  (1897),  c.  46,  76. 

New  Jersey.  —  Gen.  Stat.  (1895),  pp. 
2447-2451. 

New  Mexico. — Comp.  Laws  (1897),  §§ 
4141,  4149- 

New  York.  —  Birds.  Rev.  Stat.  (1896), 
p.  56,  §  104;  p.  423,  §  48;  p.  922,  §§  60- 
65;  p.  ii64,§  26;  p.  3432,  §  22;  3  Laws 
(1897),  §  49,  subs.  20;  I  Laws  (1898),  c. 
141;  2  Laws  (1898),  c.  538. 

North  Carolina  —  Code  (1883),  §§ 
1091,-  3702,  3704;  Laws  (1893),  c.  294,  §§ 
23-28;  c.  311,444;  Laws(i895),  c.  116, 
§^  23,  24,  27.  28,  37. 

North  Dakota.  —  Rev.  Code  (1895),  §§ 
1291,  1292,  1293,  1738-1743,  7249. 

Ohio. — Bates'  Anno.  Stat.  (1897),  §§ 
1653,    2669,    2672 — 19,    2672 — 78,    4397, 


4402,  4409  2669a,  2670,  2671,  2741,  2832, 
2841,  4446 — 8. 

Oklahoma.  —  Stat.  (1893),  §§  660.  par. 
7;  §§  3643.  4538;  Laws  (1897),  c.  28. 

Oregon. — Hill's  Anno.  Laws  (1892),  §§ 

3653.  3654. 

Pennsylvania.  —  2  Bright.  Pur.  Dig. 
(1894),  p.  1325,  §§  9-ir;  p.  1326.  g  18; 
pp.  1654-1658;  Laws  (1897),  Nos.  24, 
203.  For  list  of  local  statutes  see  note 
to  Weise  v.  Kell,  2  Pa.  Co.  Ct.  Rep. 
236. 

Rhode  Island.  —  Gen.  Laws  (1896).  c. 
162,  163;  Laws  (1896),  c.  326 

South  Carolina.  —  Rev.  Stat.  (1893), 
§§  1451-1454;  Crim.  Stat.  (1893),  §  294; 
Acts  (1897),  Nos.  274,  337. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  2426-2435  (§§  2433-2435  un- 
constitutional, Rodgers  v.  McCoy,  6 
Dak.  238),  Laws  (1891),  c.  14,  §§  126, 
127;  Laws  (1897),  c.  102. 

Tennessee.  — Code  (1896),  §§  697-701, 
709,  712,  2703;  Acts  (1897),  pp.  62,  67, 
68. 

Texas.  —  Rev.  Stat.  (1895).  art.  428, 
5049-  Laws  (1897,  ex.  sess.),  c.  18, 
subds.  3,  21,  35,40. 

Utah.  —  Rev.  Stat.  (1898),  §  206,  subs. 
38;  §  302,  subs.  6;  §  511,  subs.  11. 

Vermont.  —  Stat.  (1894),  c.  198,  I99; 
§  4979;  §  5417,  forms  45,  46. 

Virginia. —  Code  (1887),  §  555;  Acts 
(1888),  c,  31;  Acts  (1890),  c.  244  f§§  32. 
33  unconstitutional,  Com.  v.  Myer,  92 
Va.  809);  Acts(i892),  c.  708,  Acts  (1896), 
c.  662,  739;  Acts  (1898),  c.  201,  449; 
Va.  Code  (Supp.  1898),  §  1042a. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  855,  subs.  4;  § 
2866. 

West  Virginia.  —  Code  (1891),  c.  32, 
§§  2,  3,  10,  II,  12,  24-33,  78,  79;  Acts 
(1895),  c.  II,  §  2. 

Wisconsin. —  Stat.  (1898),  §925 — 52, 
subs.  47.  §§  1570-1585    3301,  4573. 

Wyoming.  —  Rev.  Stat.  (1887),  §§ 
1439,  1440,  1452,  1458;  Sess.  Laws 
(1888),  c.  13;  c.  43,  §  18. 

Federal  Statutes.  — Act.  Cong.  July  i, 
1862,  12  U.  S.  Stat,  at  Large,  p.  458, 
§  27. 

1.  Proceeding,  Whether  Criminal  or 
Civil.  —  As  to  whether  the  proceedings 
against  a  hawker  and  peddler  for  doing 
business  without  license  should  be  by 
civil  or  criminal  action,  the  authorities 
are  at  variance.  The  matter  is  governed 
by  statutory  provisions.  For  authori- 
ties holding  that  the  remedy  is  by  civil 
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1.  For  Doing'  Business  Without  a  License. 

a.  Criminal  Prosecution. 
(1)  Complaint,  Indictment  or  Information.^ 


action  see  Webster  v.  People,  14  111. 
365;  Higby  V.  People,  5  111.  166  Com. 
V.  Stiles,  7  Pa.  Co.  Ct.  Rep.  665,  Com. 
V.  Winslow,  7  Pa.  Co.  Ct.  Rep.  667; 
State  V.  Aikin,  7  Yerg.  (Tenn.)  268. 

The  following  cases  hold  that  a  crimi- 
nal action  is  proper:  Sterne  v.  State, 
20  Ala.  43;  May  v.  State,  9  Ala.  167; 
Alcott  V.  State  8  Blackf.  (Ind.)  6; 
Knowles  v.  Davis,  2  Allen  (Mass.)  62; 
Com,  V.  Dudley,  3  Mete.  (Ky.)  221; 
Page  V.  State,  6  Mo.  206;  State  v.  Pow- 
ell, 10  Rich.  L.  (S.  Car.)  373. 

1.  For  the  formal  parts  of  criminal 
complaints,  indictments  and  informa- 
tions, generally,  consult  the  titles 
Criminal  Complaints,  vol.  5,  p.  930; 
Indictments:  Informations. 

Demtirrer  to  Complaint.  —  In  State  v. 
Glavin,  67  Conn.  33,  the  demurrer,  omit- 
ting the  formal  parts,  was  as  follows: 

"  I.  The  ordinance  of  the  city  of 
New  London,  Connecticut,  upon  which 
said  complaint  and  information  are 
based,  is  unconstitutional  and  void, 
inasmuch  as  it  contravenes  the  pro- 
visions of  the  Federal  Constitution,  and 
also  the  provisions  of  the  Constitution 
of  this  State. 

2.  Said  ordinance  is  invalid,  for  the 
reason  that  its  provisions  are  contrary 
to  common  justice,  right  and  reason, 
and  abhorrent  to  the  established  prin- 
ciples of  natural  justice  and  equity. 

3.  Said  ordinance  is  void,  as  it  is  in 
restraint  of  trade,  and  an  instrument  of 
oppression,  and  of  unfair  and  intolera- 
ble discrimination. 

4.  Said  ordinance  is  invalid,  because 
it  imposes  a  revenue  tax  entirely  with- 
out legal  warrant,  and  beyond  any  au- 
thority granted  by  the  legislature  to  the 
said  city  of  New  London,  or  to  its  Court 
of  Common  Council,  or  to  its  mayor." 

This  demurrer  should  have  been  sus- 
tained. 

Warrant  of  Arrest.  —  In  State  v. 
Sprinkle  7  Humph.  (Tenn.)  37,  the  suit 
was  commenced  by  warrant,  which 
was  issued  at  the  instance  of  the  clerk 
of  the  county  court  and  was  in  words 
and  figures  as  follows. 

"State  of  Tennessee,  Sevier  County  — 
To  any  lawful  officer  of  said  county, 
Greeting.      On    information    of  P.  If. 


Toonney,  Clerk  of  the  County  Court  of 
said  county,  [the  same]  having  been 
made  by  Wm.  L.  Rodgers,  deputy  clerk 
of  said  county  court,  that  one  ./?/.  G. 
Sprinkle,  hawker  and  peddler,  has  been 
guilty  of  hawking  and  peddling  without 
a  license  in  this  county.  These  are, 
therefore,  to  command  you,  to  take  the 
body  of  the  said  M.  G.  Sprinkle,  and 
him  safely  keep,  so  that  you  have  him 
before  me  or  some  other  justice  of  the 
peace,  then  and  there  to  answer  the 
State  of  Tennessee  oi  a  plea  for  hawking 
and  peddling  without  license,  as  is 
required  by  law,  an  amount  within  the 
jurisdiction  of  a  justice,  and  to  cover 
all  cost  and  damages  for  selling  without 
license." 

This  warrant  was  upheld  against  the 
objection  that  it  was  "vague  and 
uncertain." 

For  forms  of .  warrants  of  arrest, 
generally,  consult  the  title  Warrants 
OF  Arrest. 

Judgement  of  Conviction. —  In  Com.  v. 
Harmel,  166  Pa.  St.  90,  the  judg- 
ment of  conviction,  which  was  affirmed 
on  appeal,  was  in  the  following  words, 
omitting  the  formal  parts:  "  The  de- 
fendant, Rudolph  Harmel,  is  adjudged 
guilty  of  going  from  place  to  place  to 
sell  and  expose  for  sale  clocks  without 
a  license  so  to  do  being  by  him  first 
obtained;  and  the  said  defendant  is 
adjudged  to  forfeit  and  pay  the  sum  of 
yf/Vy  dollars;  and  in  default  of  payment 
of  said  forfeiture  it  is  ordered  that  the 
said  Rudolph  Harmel  be  committed  to 
the  jail  of  Allegheny  county  until  dis- 
charged by  due  process  of  law." 

In  the  case  of  Reg.  v.  Caton,  16  Ont. 
Rep.  II,  there  is  a  partial  form  for  con- 
viction held  insuflScient  for  want  of  an 
allegation  that  the  defendant  was  a 
transient  trader  whose  name  had  not 
been  duly  entered  on  the  assessment 
roll  for  the  current  year. 

In  Reg.  V.  Bassett,  12  Ont.  Rep.  51, 
and  Reg.  v.  Marshall,  12  Ont.  Rep.  55, 
the  forms  of  convictions  therein  partly 
set  out  were  held  insufficient  because 
the  defendants  were  shown  not  to  be 
hawkers  or  peddlers,  but  persons  sell- 
ing by  sample. 

The  conviction  partly  set  out  in  Reg. 
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(a)  In  General. 

Form  No.  10327.' 

(Precedent  in  Kansas  v.  Collins,  34  Kan. -434.)' 


V.  Chayter,  11  Ont.  Rep.  219,  was  held 
insufficient  because  it  did  not  appear 
that  "  the  defendant  was  a  person  carry- 
ing on  a  petty  trade,  or  was  a  hawker 
going  from  place  to  place,  or  to  other 
men's  houses,  having  goods,  wares  or 
merchandise  for  sale  ;  nor  that  he  had 
not  a  license  to  go  about  so  to  do;  nor 
that  the  person  for  whom  the  defendant 
was  the  agent  was  not  the  manufacturer 
of  such  goods;  nor  that  the  defendant 
had  not  a  written  authority  from  his 
employer  so  to  act;  nor  does  it  shew 
the  employer  of  the  defendant  was  not 
a  resident  within  the  county  of  Huron; 
nor  does  it  shew  that  the  goods  being 
sold  by  sample,  under  the  48  Vict.  c.  40 
(O.),  were  teas,  dry  goods  or  jewellery, 
or  samples  of  such  goods." 

For  other  forms  of  conviction  par- 
tially set  out  see  Rex  v.  McGill,  2  B. 
&  C.  142,  9  E.  C.  L.  47;  Rex  v.  Websdell, 
2  B.  &  C.  136,  9  E.  C.  L.  47;  Reg.  v. 
Coutts,  5  Ont.  Rep.  (Can.)  644;  Reg.  v. 
Henderson,  18  Ont.  Rep.  144;  Reg. 
V.  Cuthbert,45  U.  C.Q.  B.  19. 

1.  Kansas. —  See  list  of  statutes  cited 
supra,  note  i,  p.  284. 

As  to  jurisdiction  of  police  jadge  over 
complaints  for  violations  of  city  ordi- 
nances see  Gen,  Stat.  (1897),  c.  32,  §§ 
136,  137,  138. 

Duty  of  City  Attorney  to  Prosecute.  — 
See    Kan.   Gen.    Stat.   (1897),   c.   32,    § 

I3«. 

2.  Because  the  defendant  in  this  case 
was  in  the  habit  of  merely  taking  or- 
ders for  future  delivery,  and  did  not 
customarily  sell  goods  outright  at  the 
time  of  the  solicitation,  he  was  held 
to  be  a  drummer,  not  a  peddler,  and 
therefore  not  liable  in  this  proceeding, 
though  no  objection  was  taken  to  the 
form  of  the  complaint. 

Other  Precedents.  —  In  State  v  Glavin, 
67  Conn.  32,  defendant  was  prosecuted 
in  the  police  court  of  the  city  of  New 
London  upon  a  complaint  made  by  the 
prosecuting  attorney  of  that  city  charg- 
ing "thaty^Aw  T.  Glavin,  of  said  city, 
on  the  iitk  day  of  July,  A.  D.  i89j', 
with  force  and  arms,  at  said  city,  did 
peddle,  vend  and  sell  in  Potter  street 
in  said  city,  and  from  house  to  house 
in  said  city,  merchandise,  to  wit. 
wringing  machines,  lamps,  and  other 
merchandise,  not  the  product  of  farms 


of  this  State,  or  fish  taken  in  the  waters 
thereof,  without  a  license  from  the 
mayor  or  Court  of  Common  Council  of 
said  city,  against  the  peace,  of  evil 
example,  and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided, and  to  an  ordinance  of  the  city 
of  N'ew  London  relating  to  peddlers." 
This  complaint  was  successfully  de- 
murred to  on  the  ground  that  the  ordi- 
nance on  which  it  was  founded  was 
unconstitutional;  but  no  objection  was 
made  to  the  form  of  the  complaint. 

In    State   v.  Doe,   50  Iowa  541,    the 
following  form  was  held  "materially 
defective  in  the  charging  part  thereof  ". 
"  State  of  Iowa,        ) 
Allamakee  County,  f 

State  of  Iowa  )  ■.     t     a-    ^  r^        .  ^-  c 

■'  {  Iny«j/?f^  jCourt,before 

John'Doe.       \j-  ^-  Pennington,].  ^. 

The  defendant  is  accused  of  the 
crime  of  peddling  drygoods,  shoe-laces, 
notions  of  various  kinds,  in  the  county 
aforesaid,  without  license.  The  said 
complainant,  therefore,  prays  that  the 
said  defendant  may  be  arrested  and 
dealt  with  as  provided  by  the  statute 
of  the  State  of  Iowa. 

Peter  Stevens,  Constable. 

Subscribed  and  sworn  to  by  the  said 
Peter  Stevens,  complainant  herein,  be- 
fore me,  this  ^oth  day  of  October,  1877. 
J.  IV.  Pennington,  J.  P." 

In  Morrill  v.  State,  38  Wis.  429,  the 
defendant  was  prosecuted  and  con- 
victed in  the  municipal  court  of  Madi- 
son for  a  violation  of  Wis.  Laws  (1870), 
c.  72,  concerning  peddlers,  upon  a  com- 
plaint charging  that  he  traveled  from 
place  to  place  in  Dane  county,  Wis- 
consin, for  the  purpose  of  carrying  to 
sell  and  exposing  to  sale  certain  goods, 
wares  and  merchandise,  to  wit,  sewing 
machines,  without  having  obtained  a 
license  as  hawker  and  peddler  accord- 
ing to  law,  and  the  said  sewing  ma- 
chines not  being  the  work  or  production 
or  manufacture  of  the  said  Morrill, 
manufactured  or  grown  in  this  state  in 
any  manner,  nor  of  any  resident  of  this 
state.  No  objection  was  taken  to  the 
form  of  the  complaint  in  this  case.  The 
supreme  court  held  the  act  on  which 
it  was  based  to  be  constitutional  and 
affirmed  the  conviction.  Subsequently, 
however,  in  Van  Buren  v.  Downing  41 
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[(^Commencement  as  in  Form  No.  6730. y]^  John  T.  Collins,  at  and 
in  the  City  of  Kansas,  county  of  Wyandotte  and  state  of  Kansas,  and 
on  the  18th  day  of  August,  iS84,  did  unlawfully  carry  on  the  business 
of  a  peddler  of  goods,  wares  and  merchandise,  and  did  then  and  there 
sell  and  offer  for  sale  certain  goods,  wares  and  merchandise,  and  did 
take  orders  and  offer  to  take  orders  for  the  delivery  at  a  future  time 
of  certain  goods,  wares  and  merchandise,  without  having  any  license 
from  the  City  of  Kansas  so  to  do,  in  violation  of  ordinances  of  said 
City  of  Kansas. 

{{Concluding  as  in  Form  No.  6750.)]^ 

Form  No.  10328.* 

(Precedent  in  State  v.  Downing,  22  Mo.  App.  506.)* 

[The  State  of  Missouri,  \ 
County  ol  Johnson.         \ 
The  State  of  Missouri  ) 

against  >•  In  the  Criminal  Court  of  Johnson  County.]^ 

Thomas  Downing.      ) 

W.  W.  Wood,  prosecuting  within  and  for  the  county  of  Johnson,  in 
the  state  of  Missouri,  informs  the  court  that  Thomas  Downing,  on 
the  twenty- seventh  day  of  August,  iS85,  at  the  said  county  oi  Johnson, 
did,  then  and  there,  unlawfully  deal  in  the  selling  of  goods,  wares 
and  merchandise,  not  being  books,  charts,  maps,  or  stationery,  by 
going  from  place  to  place,  in  a  cart  or  carriage,  with  two  horses,  to 
sell  the  same,  and  did,  then  and  there,  while  going  from  place  to 
place  to  sell  said  goods,  wares  and  merchandise,  as  aforesaid,  unlaw- 
fully sell  one  harrow  and  seeder,  without  then  and  there  having  a 
license  as  a  peddler,  or  any  other  legal  authority,  to  sell  the  same, 
against  the  peace  and  dignity  of  the  state. 

W.  E.  Borthick  makes  oath  and  says  that  the  facts  stated  in  the 
foregoing  information  are  true. 

W.  E.  Borthick. 

Sworn  to  and  subscribed  to  before  me,  this  fifth  day  of  August, 
iS85. 

W.  K.  Morrow,  Clerk.* 

Wis.  122,  the  same  act  was  held  to  be  license  as  a  peddler,  or  any  other  legal 

unconstitutional.  authority   to    sell    the    same,   against 

In  Emert  v.  Missouri,  156  U.S.  297,  the   peace  and   dignity   of  the  state." 

the  information  alleged  that  defendant  Under  this  information   the  defendant 

on   June    26,    1889,    in    the   county    of  was  found  guilty.     The  judgment  was 

Montgomery  in  the  state  of  Missouri,  affirmed  by  the  supreme  court  of  Mis- 

'•  did  then  and  there  unlawfully  deal  in  souri  (103  Mo.   241),  and  on  appeal  to 

the   selling   of  goods,  wares  and   mer-  the  supreme  court  of  the  United  States 

chandise,  not  being  books,  charts,  maps  the  judgment  was  again  affirmed, 

or  stationery,  by  going  from  place  to  1.  The  words   and   figures    supplied 

place,  in  a  cart  or  spring  wagon  with  and  to  be  supplied  in  [  j  are  not  in  the 

one   horse,  to  sell   the  same,  and  did  reported  case. 

then  and  there,  while  going  from  place  2.  Missouri.  —  See    list    of    statutes 

to  place  to  sell  said  goods,  wares  and  cited  supra,  note  i,  p.  284. 

merchandise  aforesaid,  unlawfully  sell  3.  In   this   case   defendant's   convic- 

one  sewing   machine  to  David  Portu-  tion  was  sustained  on  appeal. 

check,  without  then  and  there  having  a  4.  Information  and  Belief.  —  In  case  of 
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Form  No.  10329. 

(Vt.  Stat.  (1894),  §  5417,  subd.  45.) 

{Commencing  as  in  Form  No.  6703)  complains  that  Richard  Roe,  of 
Manchester  (or  a  transient  person),  on  October  1,  iS98,  at  Manchester, 
became  a  peddler  without  having  a  license  therefor,  in  force,  con- 
trary to  {concluding  as  in  Form  No.  6703). 

{p)  Selling  Drugs. 

Form  No.  10330.' 

(Precedent  in  State  v.  Bair,  92  Iowa  28.)* 

\{Commencement  as  in  Form  No.  76Jf.8.)'^ 

The  grand  jury  of  the  county  of  Monroe,  in  the  name  and  by  the 
authority  of  the  state  of  lozva,  accuse  W.  M.  Bair  of  the  crime  of 
violating  the  pharmacy  law,  committed  as  follows:  The  said  defend- 
ant, W  M.  Bair,  on  the  first  day  of  December,  in  the  year  of  our 
Loid  one  thousand  eight  hundred  and  ninety-two,  in  Monroe  county, 
being  then  and  there  an  itinerant  vendor  of  drugs,  nostrums,  oint- 
ments, and  appliances  intended  for  the  treatment  of  diseases  and 
mjuries,  did  unlawfully  and  wilfully,  by  printing,  writing,*  and  other 
methods,*  publicly  profess  to  treat  and  cure  ^  diseases,  injuries,  and 
deformities,  by  drugs,  nostrums,  manipulations,  and  other  expedi- 
ents, the  said  defendant  not  having  a  license  as  such  itinerant 
vendor,  not  having  paid  therefor,  as  required  by  law,  contrary  to  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  oilowa.''     [(^Concluding  as  in  Form  No.  764^.)]' 

a  prosecution    by  information  in  Mis-  press."     But  this  contention  was  not 

souri.  the  affidavit  must  be,  and  in  this  upheld  by  the  court, 

case  is,  in  positive  terms,  and  not  upon  5.  Duplicity.  —  It  was  contended  that 

information  and  belief.     State  v.  Hay-  the  indictment  was  Dad  for  duplicity, 

wood,  83  Mo.  299.    The  Missouri  s\.a.\.ulc  since    if   more    than    one    printing  or 

requires   the  affidavit   to   be  made  by  writing  was  used  each  would  be  a  sepa- 

some  person  competent  to  testify  as  a  rate  offense.     But  it  was  held  that  the 

witness   but  he  need  not  state  his  com-  '  professing  to  cure  or  treat "  consli- 

petency  in  the  affidavit.     This   would  tuted   the  offense,  and   that  might  be 

be  a  matter  of  judicial  inquiry.     State  done  by  one  or  many  writings  or  print- 

V.  Downing,  22  Mo.  App.  504.  ings,  or  both 

1.  Iowa.  —  See  list  of  statutes  cited  6.  Averment  of  Facts. —  The  indict- 
supra,  note  i,  p.  284.  ment  was  attacked  on  the  ground  that 

2.  A  demurrer  to  this  indictment  the  facts  constituting  the  offense  were 
was  sustained  in  the  lower  court,  but  not  pleaded,  it  failing  to  allege  that 
on  appeal  the  indictment  was  upheld  as  any  drugs  were  sold,  or  offered  for  sale, 
bemg  sufficient.  in    Monroe    county.     But   the   statute 

8.  The  matter  to  be  supplied  in  [  ]  having  made  the  fact  of  "  publicly  pro- 
does  not  appear  in  the  reported  case.  fessing  to  cure  "  the  offense,  it  was  held 

4.  It  was  contended  that  the  act  on  that  no  sale  or  offering  to  sell  need  be 

which  this  indictment  was  based  was  alleged  in  the  indictment, 
in  conflict  with   Iowa  Const.,  art.  r,  §        7.  In  Language  of  Statute.  —  This  in- 

7.  which  declares  that  "every  person  dictment  charged  the  offense  substan 

may  speak,  write  and  publish  his  sen-  tially    in     the    language  of    the    Iowa 

timents  on  all  subjects,  being  respon-  statute,  which  is  particularly  specific  as 

sible  for  the  abuse  of  that  right.     No  to   the  facts  constituting  the   offense, 

law    shall    be    passed    to    restrain    or  thereby  making  the  allegations  of  the 

abridge  the  liberty  of  speech  or  of  the  indictment  sufficient.     See  on  this  point 
9  E.  of  F   P.  — 19.                         289  Volume  9. 
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{/)  Selling  Groceries. 

Form  No.  103 31.' 

(Precedent  in  Hall  v.  State,  39  Fla.  639.)' 

[{Commencement  as  in  Form  No.  6360)  that/.  N.  Hall,  late  of  the 
county  of /*d!5f^  and  State  oi  Florida,  in  the  circuit  and  state  aforesaid, 
unlawfully,  on  thej^^r^/day  of  October,  a.  d.  \Zd5,  and  thence  continu- 
ally until  the  finding  of  this  indictment,  did  engage  in,  carry  on  and 
conduct  the  business  of  hawker  and  peddler,  and  did  during  the  times 
and  on  the  days  aforesaid,  hawk  and  peddle  at  divers  and  sundry 
places  in  said  county,  sugar,  rice,  meat,  butter,  flour  and  lard,  without 
first  having  obtained  a  State  license  so  to  do,*  contrary  [to  the  form 
of  the  statute  in  such  case  made  and  provided,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against  {concluding  as  in 
Form  No.  6S60)\:^ 

{d)  Selling  Jeivelry. 

Form  No.  10332.' 

{Commencing  as  in  Form  No.  7750,  and  continuing  down  to  *)  Isaiah 
Seymour  did  engage  in  and  carry  on  the  business  or  profession  of 
peddling  jewelry  in  a  wagon  drawn  by  one  horse,^  and  did  sell  ^  and 
deliver  jewelry  as  such  peddler,  without  first  having  paid    for  and 


State  V.  Curran,  51  Iowa  112,  which  is 
not  a  suit  against  a  hawker  or  peddler, 
but  which  disposes  of  the  question  in 
point. 

1.  Florida.  —  See  list  of  statutes  cited 
supra,  note  I,  p.  284. 

2.  In  this  case,  the  defendant  sold  his 
wares  on  a  railroad  train  and  was  held 
to  be  a  hawker  and  peddler.  The  in- 
dictment was  held  to  be  good. 

3.  The  matter  supplied  and  to  be  sup- 
plied in  [  ]  does  not  appear  in  the  re- 
ported case. 

4.  Duplicity.  —  In  the  lower  court  it 
was  insisted  that  this  indictment  was 
insufficient  because  of  duplicity  in 
charging  the  defendant  both  with 
"hawking"  and  "  peddling,"  but  the 
appellate  court  held  that  the  words 
were  properly  used  synonymously  and 
interchangeably,  so  that  the  objection 
could  not  be  sustained.  It  was  also 
contended  that  the  indictment  was  bad 
because  it  did  not  show  that  the  de- 
fendant "sold  or  offered  to  sell  "any 
of  the  articles  set  forth.  But  the  court 
held  this  allegation  to  be  unnecessary. 

6.  Alabama.  —  See  list  of  statutes 
cited  supra,  note  i,  p.  284. 

The  indictment  given  in  the  text  in 
Form  No.  10332,  is  based  on  the  facts  and 
indictments  in  the  following  cases: 
State  V.  Agee,  83  Ala.  iio;  Quartlebaum 


V.  State,  79  Ala.  i;  Vines  v.  State,  67 
Ala.  73;  Merritt  v.  State,  59  Ala.  48; 
Seymour  v.  State,  51  Ala.  52;  Sterne  v. 
State,  20  Ala.  43;  Hirschfelder  v.  State, 
18  Ala.  113;  May  v.  Slate,  9  Ala.  167. 

Statutory  form  of  an  indictment  for 
carrying  on  a  business  without  a  license 
is  set  out  in  Ala.  Crim.  Code  (1896),  § 
4923,  subs.  44,  as  follows,  omitting  the 
formal  parts:  ^John  Doe  engaged  in  or 
carried  on  the  business  of  {Here  state 
kind  of  business)  without  a  license,  and 
contrary  to  law,  against,"  etc. 

6.  Designating  kind  of  peddler.  —  Ala. 
Civ.  Code  (1896),  §  4122,  subs.  31. 
Where  there  are  specific  and  different 
penalties  for  each  of  several  classes  of 
peddlers  who  may  violate  the  provisions 
of  the  act,  an  indictment  thereunder 
must  designate  the  class  to  which  the 
accused  belongs.  Hirschfelder  v.  Stale, 
18  Ala.  113,  in  which  case  the  indict- 
ment was  held  defective  for  a  failure 
to  designate  such  class. 

7.  The  averment  of  actual  selling  is  not 
prescribed  in  the  form  set  out  in  Ala. 
Crim.  Code  (1896)  §  4923,  subs.  44,  but 
other  sections  require  license  from 
persons  for  "selling  and  delivering" 
various  articles;  and  in  Merritt  v.  State, 
59  Ala.  48,  and  in  Prigmore  v,  Thomp- 
son, Minor  (Ala.)  420,  it  is  held  that  an 
averment  that  the  defendant  "  did  sell  " 
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taken  out  a  license^  therefor  and  at  the  time  he  engaged  in 
and  carried  on  the  business  of  selling  and  delivering  jewelry,  and  did 
sell  and  deliver  jewelry,  he  was  a  peddler,^  regularly  engaged  in  said 
business  of  peddling  ^  on  his  own  account  (^or  was  a  member  of  a 
designated  firm^  a  company,  or  an  agent  thereof  \^  the  said  Isaiah  Sey- 
mour not  having  heretofore  been  a  soldier  of  the  Confederate  States 
of  America,  and  not  having  engaged  in  the  naval  service  thereof,* 
contrary  to  law,  and  {concluding  as  in  Form  No.  1150). 

Form  No.  i  o  3  3  3  .• 

{Commencement  as  in  Form  No.  7679)  at  Mi/ford,  in  said  county, 
was  a  hawker,  peddler  and  petty  chapman,  not  being  then  and  there 
first  duly  licensed  as  a  hawker,  peddler  or  petty  chapman,  and  did 
then  and  there  go  from  place  to  place  and  from  dwelling-house  to 
dwelling  house  in  said  town  of  Afi/ford,  on  foot,  carrying  for  sale, 
and  exposing  to  sale,  [as  a  hawker,  peddler  and  petty  chapman,]^ 
goods,  wares  and  merchandise,  the  same  not  being  then  and  there 


is  necessary.  The  proceeding  in  the 
Minor  case  was  a  gut  (am  action.  See 
also  Page  v.  State,  6  Mo.  206.  The 
form  in  Seymour  v.  Slate,  51  Ala.  52, 
was  held  to  be  good  without  this  aver- 
ment. 

1.  Averment  of  No  License.  —  An  indict- 
ment which  does  not  charge  that  the 
defendant  traded  without  first  obtain- 
ing a  license  is  bad.  May  v.  State,  9 
Ala  167,  in  which  the  indictment  was 
insufficient  for  this  reason.  See  also 
Merritt  v.  State  59  Ala.  48,  requiring 
the  indictment  to  aver  that  the  defend- 
ant "did  engage  in  or  carry  on  the 
business  of  selling  and  did  sell  *  *  * 
without  having  first  paid  for  and  ob- 
tained a  license  therefor." 

2.  Averment  that  Defendant  was  a  Ped- 
dler —  It  should  appear  affirmatively, 
and  not  by  mere  recital,  that  defendant 
was  a  hawker,  or  peddler.  This  is  true 
in  t/ui  tarn  actions  as  well  as  in  criminal 
cases-  Prigmore  v  Thompson,  Minor 
(Ala.)  420;  State  v.  Aikin.  7  Yerg. 
(Tenn.)  268;  Bacon  v.  Wood,  3  111.  265; 
Com.  Bruckheimer,  14  Gray  (Mass.)  29; 
Alcottz/.  State,  8  Blackf.  (Ind.)6;  Greer 
*.  Bumpass,  Mart.  &  Y.  (Tenn.)  94. 

8.  Averment  of  Facts.  —  In  an  indict- 
ment charging  the  defendant  with 
being  "  engaged  in  the  business  of 
hawking  and  peddling,"  it  is  unneces- 
sary to  allege  the  facts  which  constitute 
hawking  and  peddling,  where  the  gist 
of  the  defense  under  the  statute  is  "  the 
being  engaged  in  the  business,"  Sterne 
V.  .State.  20  Ala.  43. 

4.  Defendant  Acting  as  Agent.  —  Where 
the  statute  provides  a  penalty  against 


persons  or  companies  or  their  agents 
in  the  business  of  peddling,  the  in- 
dictment should  show  to  which  of 
these  classes  defendant  belongs.  Mer- 
ritt V.  State,  59  Ala.  46,  where  an  indict- 
ment was  held  bad  for  failing 'to  so  al- 
lege. 

5.  Ala.  Acts  (1897),  No.  311.  provides 
that  certain  persons  therein  designated 
may  peddle  produce  and  merchandise, 
except  in  certain  districts,  without  pay- 
ment of  the  usual  and  stipulated  license 
required  of  ordinary  peddlers. 

6.  Massachusetts.  —  See  list  of  statutes 
cited  supra,  note  i,  p.  284. 

The  indictment  given  in  Form  No. 
10333  in  the  text  is  based  upon  the  facts 
in  the  following  cases:  Com.  v.  Ober, 
12  Cush.  (Mass.)  493;  Com.  v.  Bruck- 
heimer, 14  Gray  (Mass.)  29. 

The  indictment  in  Com.  v.  Ober,  12 
Cush.  (Mass.)  493,  seems  not  to  have 
been  attacked,  and  a  verdict  based 
thereon  was  sustained. 

The  indictment  in  Com.  v.  Bruck- 
heimer, 14  Gray  (Mass.)  29.  was  held 
insufficient  for  want  of  allegation  that 
the  defendant  sold  the  goods  in  question 
as  a  hawker  peddler,  or  petty  chap- 
man. This  defect  has  been  remedied 
by  the  insertion  of  the  averment  neces- 
sary. 

7.  It  was  held  in  Com.  v.  Bruck- 
heimer, 14  Gray  (Mass.)  29.  that  these 
words  were  necessary.  See  to  same 
effect  State  v.  Aikin,  7  Yerg.  (Tenn.) 
268:  Alcottz/.  State,  8  Blackf.  (Ind.)  6, 
Prigmore  v.  Thompson,  Minor  (Ala.) 
420,  Bacon  v.  Wood,  3  (111.)  265;  Greer 
V.  Bumpass,  Mart.  &  Y.  (Tenn.)  94. 
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articles  which  by  the  laws  of  said  commonwealth  any  hawker,  peddler 
or  petty  chapman,  or  other  person,  might  lawfully  go  about  from 
place  to  place  and  from  dwelling-house  to  dwelling-house,  carrying 
for  sale,  and  exposing  to  sale,  said  goods,  wares  and  merchandise, 
not  being  fruits  or  provisions  (enumerating  the  other  excepted  articles  in 
the  statute"),  and  did  then  and  there  sell,  [as  such  hawker,  peddler  and 
petty  chapman, ]i  certain  jewelry,  to  wit,  one  gold  chain  and  com- 
pass,2  to  one  Benjamin  B.  Congdon,"^  vi'xthont  having  first  obtained  a 
license  to  be  such  hawker  and  peddler  and  petty  chapman,  against 
the  peace  of  the  commonwealth  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  (Concluding  as  in  Form  No. 
7679.) 

(e)  Selling  Lightning-rods. 

Form  No.  10334.* 

(Precedent  in  State  v.  Gorhara,  115  N.  Car.  722.)* 

[(Commencing  as  in  Form  No.  6691^^ 

J.  W.  Cro7vell^  being  duly  sworn,  complains  and  says,  that  at  and 
in  said  county,  and  in  Wilson  township,  on  or  about  the  1st  day  of 
September,  i893,  W.  C.  Gorham  did  unlawfully  and  wilfully  put  up 
lightning-rods  on  the  house  oi  James  E.  Rountree  without  having 
paid  the  tax  imposed  by  section  27,  Revenue  Act  of  1893,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  contrary  to 
law  and  against  the  peace  and  dignity  of  the  state. 

[/.  W.  Crcnvell. 

(Concluding  as  in  Form  No.  6691.^^ 

(f)  Selling  Stoves. 

Form  No.  10335."' 

(Precedent  in  State  v.  Gibbs,  115  N.  Car.  702.)* 

[(Commencement  as  in  Form  No.  6691.^  * 

I.  That  the  defendants  did,  as  itinerant  salesmen,  expose  for  sale 

1.  See  supra,  note  7,  p.  291.  opinion    that   the   defendant   was    not 

2.  Particalar  Act  of  Sale.  —  In  some  guilty,  and  the  jury  so  found.  But 
states  it  has  been  held  that  the  indict-  upon  appeal  the  supreme  court  re- 
ment  must  allege  the  particular  act  of  versed  the  case,  holding  that  the  de- 
sale  constituting  the  offense.  Com.  v.  fendant  was  an  itinerant  putting  up 
Dudley  3  Mete.  (Ky.)  221;  But  see  lightning  rods,  that  the  act  imposed 
contra  Stern  v  State,  20  (Ala.)  43.  no  burden  on  interstate  commerce,  and 

8.  To  Whom  Sale  was  Hade.  —  It  has  that   as   the    original    packages    were 

been  held  that  the  indictment   should  necessarily  broken  before  the  sale  was 

allege  to   whom    the   sale    was    made,  completed  by  delivery  the  transaction 

State  V.  Powell.    10  Rich.  L.  (S.  Car.)  was  divested  of  any   feature  of  inter- 

373      But  see  contra  Page  v.  State,  6  state  commerce. 

Mo.  205.  6.  The   matter  to  be  supplied  in  [  ] 

4.  North  Carolina,  —  See  list  of  stat-  is  not  found  in  the  reported  case, 

utes  cited  supra,  note  i.  p.  284.  7,  North  Carolina.  —  See  list  of  stat- 

6.  It  should  be  noted  that  the  form  utes  cited  supra,  note  i,  p.  284. 
given  in   the  report  is  that  of  a  com-  8.  In  the  report  of  the  case  the  com- 
plaint and  not  a  warrant,  as  stated  in-  plaint  is  referred  to  inadvertently  as 
advertently.  the  "  warrant." 

In  this  case,  the  lower  court  was  of  The  lower  court  found  the  defend- 
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either  on  the  street  or  in  houses  rented  temporarily  for  that  purpose* 
[in  Black  Creek  Township,  in  Pasquotank  county,  on  the  first  day  of 
May.,  i8P5,J  ^  goods,  wares  and  merchandise,  to  wit,  certain  stoves, 
[without  a  license,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  contrary  to  law,  and  against  the  peace  and 
dignity  of  the  state  ]  ^ 

2.  [That  the  defendants]  ^  unlawfully  and  wilfully  did  peddle 
goods,  wares  and  merchandise,  [in  Black  Creek  Township,  and  in  Pas- 
quotank county,  on  the  first  day  of  May,  i895,]i  to  wit,  certain 
stoves,  with  two  mules  and  a  vehicle,  the  said  Gibbs  and  The  Wrought 
Iron  Range  Company  not  then  and  there  having  a  license  so  to  sell 
and  peddle  said  goods,  [wares  and  merchandise,  J^  contraiy  to  the 
statute  [(^concluding  as  in  Form  No.  669!).^- 

(2)  Agreed  Case.* 

Form  No,  10336. 

(Precedent  in  State  v  Smithson,  106  Mo.  I5i.)* 

Agreement. 
State  of  Missouri, 
Sullivan  County. 
State  of  Missouri ) 

V.  V  Peddling  without  a  license. 

/  N  Smithson.  ) 
Whereas,  /.  N.  Smithson  has  been  arrested  by  the  constable  of 
Jackson  township,  county  of  Sullivan,  state  of  Missouri,  on  a  warrant 
and  information  sworn  out  before  y;  C.  Watson,  instxce  of  the  peace, 
in  and  for  said  township,  and  whereas,  a  question  of  law  is  the  only 
question  involved,  and  the  facts  are  substantially  agreed  to.  There- 
fore, it  is  agreed,  by  and  between  the  parties  hereto,  that  said  /.  N, 
Smithson  has,  without  license,  sold  and  delivered,  at  the  time  and 
place  of  sale,  medicine  in  Sullivan  county,  Missouri,  traveling  from 
place  to  place  in  a  two-horse  wagon,  that  said  /.  N.  Smithson  is  an 
employe,  or  traveling  salesman  of  S.  F.  Baker  &=  Son,  of  Keokuk,  Lee 
county,  in  the  state  of  loiva,  working  on  a  salary  by  the  year;  that 
the  property  he  sold,  as  above  set  out,  is  the  property  of  S.  F.  Baker 

ants  guilty,  but  on  appeal  the  case  was  consult  the  title  Submitted  and  Agreed 

reversed,    the   supreme   court   holding  Cases. 

that    in  view  of  the  facts  set  out  in  the  3.  The  defendant   was   found  guilty 

findings,  the  defendants  were  neither  on  this  state  of  facts,  and  the  judgment 

"peddlers"  nor  "  itinerant  salesmen,"  was  affirmed  on  appeal. 

under  N.  Car.   Laws  (1893),  c.  294.  §§  For  other  cases  containing  forms  for 

23   28.  agreed  state   of   facts   see  Brennan  v. 

1.  The  matter  supplied  and  to  be  sup-  Titusville  153  U.  S.  289,  143  Pa.  St. 
plied  in  [  ]  is  not  found  in  the  reported  642;  Emert  v  Missouri,  156  U.  S.  297, 
case.  103  Mo.  241;  State  v.  Hodgdon,  41  Vt. 

2.  Agreed  Case. —  In  a  large  number  139;  Rothermel  v.  Meyerle,  136  Pa.  St. 
of  instances  against  hawkers,  peddlers  250;  Hart  v  Willetts  62  Pa.  St.  15; 
and  itinerant  salesmen,  the  cases  are  Sears  v.  Warren  County,  36  Ind.  268; 
tried  upon  agreed  statement  of  facts,  the  Randolph  z/.  Yellowstone  Kit,  83  Ala. 
amount  involved  being  insignficant.  471;  State   v.    Downing,   22  Mo.   App> 

For  forms  of  agreed  cases,  generally      504;  Com.  v.  Farnum.  14  Mass.  267. 
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dr*  Son\  that  said  S.^  F  Baker  6^  Son  are  manufacturers  oi proprietary 
medicines,  residing  in  the  state  of  Iowa,  and  sell  the  same  by  use  of 
traveling  salesmen,  such  as  /.  N.  Smithson.  It  is  further  agreed 
that  this  case  shall  be  submitted  on  this  agreed  statement  of  facts  to 
the  circuit  court,  at  its  next  term,  held  on  the  third  Monday  in  May^ 
iS89,  at  Milan,  Missouri,  and  that,  pending  this  case,  said  /.  N. 
Smithson  shall  go  on  with  his  business  in  Sullivan  county,  and  in  case 
the  decision  is  adverse  to  said  /.  N.  Smithson,  and  the  circuit  court 
should  hold  he  was  liable  to  the  license  law  under  which  he  was 
arrested,  then  said  /  N.  Smithson  shall  take  out  a  license  dating  back 
to  the  time  when  he  began  to  do  business  in  Sullivan  county,  viz., 
February  7,  iS89,  and  he  agrees  to  pay  said  license,  reserving  the 
right  to  an  appeal  to  the  supreme  court  of  Missouri  and  supreme  court 
of  the  United  States.  Said  Smithson  is  a  resident  of  Iowa  and  sells 
from  samples  of  medicines  left  with  the  purchasers  and  circulars  left 
in  advertising. 

Craig,  McCrary  ^  Craig, 

Attorneys  for  /.  N.  Smithson,  defendant. 
D.  M.   Wilson, 

Prosecuting  Attorney,  Sullivan  County,  Missouri. 

(3)  Special  Findings. 

Form  No.  10337. 

(Precedent  in  Snyder  v.  Closson.  84  Iowa  184.)' 

[(TV//^  of  court  and  cause  as  in  Form  No.  5916.) 
The  court  finds  the  following  to  be  the  facts  of  this  case:]* 
That  the  defendant  is  a  manufacturer  of  proprietary  medicines^ 
having  his  permanent  manufactory  and  residence  in  Independence, 
Iowa,  on  which  he  pays  taxes  into  the  treasury  of  Buchanan  county, 
Io7va,  and  from  which  he  supplies  drug  stores  and  other  stores 
throughout  the  state,  and  also  supplies  such  as  call  for  his  remedies, 
both  wholesale  and  retail.  That  such  business  has  been  conducted 
in  such  manner  for  several  years.  That  during  the  fall  of  i2>89,  and 
up  to  September  20th  of  that  year,  the  defendant  attended  the 
county  fairs  in  different  parts  of  the  state,  and  at  such  places,  for 
the  purpose  of  advertising  and  introducing  his  medicines,  caused  a 
booth  to  be  erected,  and  had  a  band  of  music  and  singers,  and  made 
speeches  to  the  people,  setting  forth  what  he  claimed  his  medicines 
would  cure,  and  sold  said  medicines  to  all  persons  he  could  induce  to 
purchase  the  same.  Among  said  medicines  was  a  pain  relief,  a 
dyspepsia  cure,  and  a  liniment  for  animals,  whose  curative  properties 
he  stated.  That  defendant  claimed  his  said  remedies  would  cure 
diseases  and  injuries  to  man  and  beast.  That  the  plaintiff  claimed 
that  such  acts  constituted  the  defendant  an  itinerant  vendor  of  drugs 
and  nostrums,  and  a  traveling  doctor,  and  threatened  to  cause  the 

1.  The  defendant  was  held  to  be  an        2,  The   matter   supplied  and   to  be 
itinerant  vendor,  subject  to  license,  on     supplied    in  [  ]  is  not  found  in  the  re- 
these   facts,    and    the    judgment   was     ported  case, 
affirmed  on  appeal. 
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defendant  to  be  arrested  as  such  itinerant  vendor  and  traveling 
doctor  under  sections  2532  and  2534  of  McClain's  Code.  That 
defendant  is  not  a  doctor,  and  does  not  claim  to  be  one,  nor  does  he 
diagnose  or  treat  diseases,  except  in  selling  his  proprietary  medicines 
as  above  set  forth.  That  for  the  purpose  of  avoiding  such  arrest 
the  defendant  gave  the  note  in  controversy,  and  the  plaintiff,  who  is 
one  of  the  commissioners  of  pharmacy,  issued  to  him  the  license, 
which  is  attached  hereto  and  made  a  part  of  these  findings. 

[John  J.  Ney^ 
Judge  of  the  District  Court  of  Buchanan  County.]* 

(4)  Special  Verdict. 

Form  No.  10338. 

(Precedent  in  Slate  v.  Gibbs,  115  N.  Car.  701.)* 

[(^  Venue  and  title  of  court  and  cause  as  in  Form  No.  5927. )Y 
We  the  jurors  empaneled  to  try  the  above  cause  find  the  following 
special  verdict: 

1.  The   Wrought  Iron  Range  Company   is  a  corporation    existing 
under  the  laws  of  the  State  of  Missouri^  all  the  officers  and  stock 
holders  of  which  are  citizens  and  residents  of  St.  Louis,  Mo.,  where 
said  corporation  has  its  factory  for  manufacture  of  ranges  or  stoves. 

2.  On  or  about  [ihcfirst^  day  oi  January,  i89^the  defendant  cor- 
poration furnished  its  agent,  y".  U.  Gibbs,  ont  of  the  defendants,  a 
wagon,  team  and  sample  range,  and  sent  him  into  Pasquotank  County, 
North  Carolina,  to  canvass  the  sale  of  said  ranges  and  to  take  orders 
jfor  future  delivery  for  ranges  so  manufactured  and  owned  by  said 

Corporation. 

1.  The   matter   supplied   and   to   be  were  of  the  said  Kendall  Manufacturing 

^supplied  in  [  ]  is  not  found  in  the  re-  Company's  own  manufacture  and  were 

/ported  case.  manufactured   in    the   state   of    Rhode 

I    2.  In  this  case,  the  supreme  court  of  /j/a«</,and  were  sold  by  the  said  defend 

North  Carolina  held  that  the  defendants  ants  on  account  of  said  company.    The 

were  not  liable  to  prosecution,  but  no  said   defendants    had    no    interest   in 

objection  was  made  to  the  form  of  the  said  goods  nor  in  the  proceeds  thereof, 

special  verdict  or  judgment.  but  were  paid  a  salary  for   their  ser- 

Other  Precedents. —  In  Com.  v.  Card-  vices    by    the    said    company.       The 

ner,  133  Pa.  St.  285,  the  jury  rendered  defendants  were  arrested  and  indicted 

the   following   special   verdict.     '  The  under  the  provisions  of  the  act  of  as 

defendants  sold  from  door  to  door  in  sembly   of   Pennsylvania   of  April  17, 

Mahanoy  City,  in   the  said   county,  [of  1846,  ^  I,  P.  L.  364.     If  the  court  shall 

Schuylkill'\  on  or  about  the  24th  day  of  be  of  opinion  that  the  defendants  are 

May,  A.  D.  i%8g,  certain  goods,  to  wit:  liable  to  the  penalty  of   the   said   act 

soapine,  or  washing-powder,  contained  then   a   judgment    of      guilty'    to    be 

in  packages  or  parcels;  the  same  being  entered   against   them;   if   not,  then  a 

a  substitute  for  soap  and  valuable  for  judgment    of   'not    guilty'    shall    be 

domestic  purposes.    They  sold  the  said  entered   in    their  favor.     In  case  of  a 

goods  as  the  employes  and  agents  of  the  judgment  of  '  not  guilty,'  the  county 

Kendall  Manufacturing  Company ,  which  shall  pay  the  costs."     The  judgment  in 

is  formed  under  the  laws  of  the  state  of  tnis  case  was  against  defendants  on  the 

Rhode  Island,  and    has   its   office   and  above  state  of  facts,  and  on  appeal  the 

works  in  the  city  of  Providence,  in  the  judgment  was  affirmed, 
state  of  Rhode  Island,  and  its  members         See  also  State  v.  French.  109  N.  Car 

and   officers   are  non-residents   of   the  722    State  v.  Wessell.  109  N.  Car.  735, 

state  of  Pennsylvania.     The  said  goods  State  v.  Rhyne,  119  N.  Car.  905. 
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3.  Pursuant  to  said  employment,  for  which  said  corporation  paid 
him  a  salary,  the  said  Gibbs  on  [theyfr^/]  day  of  \^January\  i85^ 
exhibited  said  sample  range  to  one  Thomas  in  said  county  and 
solicited  his  order  for  a  range  similar  to  said  sample  range  to  be 
delivered  in  thirty  days  —  offering  to  take  a  note  therefor  to  be  void 
if  the  corporation  failed  to  deliver  the  range  within  thirty  days.  Said 
Gibbs  took  no  orders  for  ranges. 

4.  Said  corporation's  mode  of  doing  business  is  as  follows:  They 
ship  from  their  factory  in  St.  Louis.,  Mo..,  a  car  containing  seventy-two 
ranges  consigned  to  itself  in  care  of  their  division  Supermtendent, 
who  is  a  citizen  and  resident  of  Tennessee.,  but  temporarily  located  at 
Elizabeth  City.,  N.  C,  where  he  has  an  office  for  correspondence  with 
said  company,  and  to  receive  and  fill  the  orders  for  ranges  taken  by 
the  agents  canvassing  the  county. 

The  ranges  shipped  as  aforesaid  are  received  and  stored  at  Eliza- 
beth City  in  a  warehouse  rented  for  the  purposes  of  storing  said  ranges 
and  of  filling  the  said  orders;  no  ranges  are  offered  for  sale  or  sold 
at  warehouse  except  as  above  stated.  The  ranges  are  sold  in  original 
packages. 

5.  The  defendants  had  no  license  and  paid  no  tax  to  North  Caro- 
lina for  doing  said  business. 

If  upon  said  facts  the  Court  is  of  opinion  that  the  defendants  are 
guilty,  then  the  jury  find  them  guilty,  but  if  the  Court  be  of  the 
opinion  that  the  defendants  are  not  guilty  upon  the  facts  found,  then 
the  jury  find  them  not  guilty.      \(^Signature  of  /oreman.)Y 

b.  Civil  Action.' 

COMPLAINT. 

Form  No.  I0339.» 

(Precedent  in  Huntington  v.  Cheesbro.  57  Ind.  75.)* 

[Before  John  Brown,  Mayor  of  the  city  of  Huntington. 
The  City  of  Huntington  ) 

against  y  Complaint  for  Peddling  without  License. 

Wilson  Cheesbro.        ) 
The  State  oi  Indiana, 
County  oi  Huntington. 

The  City  oi  Huntington  complains  of  the  said  defendant,  Wilson 


ly  \  ^^- 


1.  The  matter  supplied  and  to  be  violation  of  a  village  ordinance  as  to 
supplied  in  [  ]  does  not  appear  in  the  sales  of  fresh  meat,  see  Chaddock  v. 
reported  case.  Day,  75   Mich.   528.     Consult  also  the 

2.  Bill  of  Exceptions. —  For  a  form  of  title  Mandamus,  for  mandamus  pro- 
bill   of  exceptions  in  a  qui  tarn  action  ceedings,  generally. 

affecting    hawlters   and    peddlers    see  3.  Indiana. — See  list  of  statutes  cited 

Bacon   v.  Wood.  3   III.  266.     See  also  supra,  note  i,  p.  284. 

the  title  Exceptions,  Bills  of.  vol.  7,  4.  This  complaint  was  dismissed  on 

p.  871,  for  forms  of  bills  of  exceptions,  motion   in  the   lower    court,  but   held 

generally  good  on   appeal.     It  was  adjudged  to 

Handsmns.  —  Application     for   man-  be  sufficient  in   form,  and  was   based 

damus  to  compel  an  officer  to  entertain  on  an  ordinance  held   to  be  conslitu- 

a  complaint  and  issue  a  warrant  for  the  tional. 
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Cheesbro,  late  of  said  city,  and  says,*  that  the  said  defendant,  on  the 
9th  day  of  October,  iS75,  at  the  city  and  county  aforesaid,  did  then 
and  there  violate  section  4  of  chapter  6  of  an  ordinance  of  said  city, 
passed  by  the  common  council  thereof,  on  the  17t/i  day  of  December, 
j873,^  by  unlawfully   following  the  occupation  of  a  peddler  with  a 


1.  In  Indiana,  a  complaint  for  a  vio- 
lation of  a  city  ordinance  need  not  set 
out  a  copy  thereof,  it  being  sufficient  to 
refer  therein  to  the  number  of  the  sec- 
tion of  the  ordinance  alleged  to  have 
been  violated,  with  the  date  of  its 
adoption.  Huntington  v.  Cheesbro,  57 
Ind.  74. 

Other  Precedents.  —  In  Merriam  v. 
Langdon,  10  Conn.  460,  an  information 
qui  tarn  among  other  things  alleged: 
"That  on  the  j6th  ol  May,  18^2,  the 
complainants,  by  virtue  of  a  certain 
statute  law  of  this  state,  entitled  '  An 
act  to  suppress  Pedlars,  Hawkers  and 
Petty  Chapmen,'  seized  the  following 
goods,  wares  and  merchandise  {describ- 
ing theth)  of  the  value  of  2g^  dollars;  for 
that  the  defendant  on  said /6M  of  yJ/ay, 
187^,  at  Plymouth,  in  this  state,  did  un- 
lawfully and  contrary  to  said  statute, 
trade,  deal  and  traffick  as  a  pedlar 
hawker  and  petty  chapman,  in  the 
goods,  wares  and  merchandise  above 
described,  which  were  foreign  goods, 
wares  and  merchandise,  and  not  the 
produce  or  manufacture  of  this  state, 
or  of  any  of  the  United  States;  that 
they  were,  then  and  there,  and  long  be- 
fore had  been,  by  the  defendant,  as  a 
pedlar,  hawker  and  petty  chapman, 
carried  about  and  offered  for  sale  un- 
lawfully, to  the  public  generally,  and 
also  to  the  following  persons,  viz. 
Anna  Lewis.  S.  A.  Tut  tie.  Miles  B.  Ford, 
Jonathan  Andrews.  Charles  Butler,  Zal- 
mon  Cole,  Lewis  Bradley , Emily  Terry  2indL. 
Angelina  Coley,  contrary  to  the  statute 
law  aforesaid,  by  force  whereof  and  by 
means  of  the  premises,  the  said  goods, 
wares  and  merchandise,  by  the  com- 
plainants seized  as  aforesaid,  have  been 
forfeited,  one  half  [to  the  state  of  Con- 
necticut (px  "  to  the  town  of  Plymouth," 
as  the  case  may  be,)  and  one  half  to  the 
plaintiffs;]  that  the  complainants  (or 
plaintiffs)  having  seized  said  goods, 
wares  and  merchandise  as  aforesaid, 
offered  the  same  to  Ransom  Blakeslee, 
Esq..  of  said  Plymouth,  a  justice  of  the 
peace,  who  caused  them  to  be  inven 
toried,  and  to  be  appraised  hy  Ambrose 
Ives  and  Solomon  Parker,  both  indiffer- 
ent freeholders  under  oath,  who  ap- 
praised   them    at   their   just    value  in 


money,  amounting  to  ,593' dollars;  and 
that  said  Ransom  Blakeslee,  Esq.,  now 
holds  them  in  his  custody." 

This  information  was  upheld.  The 
court  said:  "The  information  avers, 
in  the  words  of  the  statute  creating 
the  offense,  that  the  defendant  did,  un- 
lawfully, and  contrary  to  the  said  stat- 
ute, trade,  deal  and  traffic,  in  this  state, 
as  a  pedlar,  hawker  and  petty  chap- 
man, etc.  It  also  avers  that  the  goods 
seized  were,  by  the  defendant,  'as  a 
pedlar,  hawker  and  petty  chapman  then 
and  there,  and  long  before,  carried 
about  and  offered  for  sale,'  etc.  It  will 
not  easily  be  discovered  in  what  other 
form  more  definite  the  offense  could 
have  been  set  forth." 

In  South  Bend  v.  Martin,  142  Ind. 
32,  the  complaint,  omitting  formal 
parts,  charged  that  the  defendant,  on 
the  /2th  day  of  September,  1S04,  at  the 


city 


aforesaid,  violated  sections 


Nos.  24  and  25  of  the  ordinance  No.  938 
of  said  city,  passed  by  the  common 
council  thereof  on  the  nth  day  of  De- 
cember, 1893,  and  amended  August. 
1894,  by  carrying  on  the  business  of 
hawking  and  peddling  within  the  cor- 
porate limits  of  the  city  of  South  Bend, 
by  carrying,  exposing,  offering  and 
crying  for  sale  articles  of  merchandise, 
to-wit:  rattan  rocking-chairs,  in  the 
public  streets  and  avenues  of  said  city, 
without  having  a  license  for  that  pur- 
pose. That  while  so  engaged,  the  de- 
fendant sold  and  delivered  to  one  Emma 
Wright  one  rattan  rocking-chair  for  the 
sum  of  six  dollars.  That  said  articles 
of  merchandise  so  sold  were  not  news- 
papers, nor  produce,  nor  provisions, 
and  that  said  sales  were  not  for  future 
delivery  of  said  chairs.  That  defendant 
is  not  a  wholesale  traveling  merchant." 

In  this  case  the  defendant  was  held 
to  be  a  hawker  and  peddler,  subject  to 
license,  under  the  facts  set  out  in  the 
complaint. 

In  Graffty  v.  Rushville,  107  Ind.  503. 
the  complaint  alleged  that  the  defend- 
ant "on  the  4th  day  oi  September,  iSS^, 
did  unlawfully  take  orders  from  a  citi- 
zen of  said  city,  whose  name  is  un- 
known, for  shirts,  socks  and  men's 
furnishing  goods,  for  future  delivery. 
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wagon,  in  the  city  limits,  without  a  license  so  to  do,  as  provided  in 
section  2  of  said  chapter  6;  wherefore  the  plaintiff  demands  judg- 
ment [forj  one  hundred  dollars  as  provided  in  section  4  of  said 
chapter. 

\Daniel  W.  Voorhees,  City  Attorney. 
John  Smith,  being  duly  sworn,  upon  his  oath  says,  that  the  matters 
and  things  alleged  in  the  foregoing  complaint  are  true,  as  he  verily 
believes. 

John  Smith. 
Subscribed  and  sworn  to  before  me  this  tenth  day  of  October,  iS75. 
(seal)  John  Brown, 

Mayor  of  the  City  oi Huntington.^ 

DECLARATION  IN  QUI  TAM  ACTION  TO  RECOVER  PENALTY  FROM  PEDDLER. 

Form  No.  10340.' 


about  the  streets,  alleys  and  business 
houses  within  said  city,  the  said  shirts, 
socks  and  men's  furnishing  goods  not 
being  the  manufacture  of  Rush  County, 
Indiana,  [contrary  to  section  five,  chap- 
iter nine,  of  an  ordinance  of  said  city  of 
Rushville,  passed  on  the  tenth  day  of 
September,  1883,]  and  the  %2i\di  James  F. 
GrafftynoX.  being  then  and  theie  a  resi- 
dent of  said  city." 

The  form  of  the  complaint  in  this 
case  was  not  objected  to,  but  the 
otdinance  itself  was  declared  uncon- 
stitutional, as  attempting  to  create  a 
discrimination  against  the  products  of 
other  communities  than  that  of  Rush 
county.  Newark  v.  Murphy,  40  N.  J. 
L   145. 

In  Manson  v.  Hope,  2  B.  &  S.  498, 
no  E.  C.  L.  498,  the  information  ex- 
hibited by  respondent  charged  the  ap- 
pellant with  "being  a  hawker,  pedlar, 
petty  chapman,  and  trading  person, 
travelling  from  town  to  town,  did 
trade,  as  such  hawker,  pedlar,  or  petty 
chapman,  and  did  carry  to  sell  and  ex- 
pose to  sale  divers  goods,  wares,  and 
merchandise,  to  wit,  drapery,  without 
any  license  to  him  before  then  granted 
in  that  behalf  authorizing  him  so  to 
do;  against  the  form  of  the  statute  in 
such   case  made  and  provided." 

In  Pope  V.  Whalley,  6  B.  &  S.  303, 
18  E.  C.  L.  303,  the  information  pre- 
ferred by  respondent  under  10  &  11 
Vict.,  c.  14,  charged,  "that  within  the 
space  of  six  calendar  months  then  last 
past,  to  wit,  on  the  i6tk  September,  1S64, 
at  the  borough  aforesaid  (the  said 
borough  being  then  and  there  a  bor- 
ough within  which  a  Local  Board  of 


Health  had  been  and  was  duly  consti- 
tuted and  appointed,  and  being  then 
and  there  a  borough  by  and  to  which 
The  Public  Health  Act,  1848,  The  Local 
Government  Act,  1858,  and  the  pro- 
visions of  The  Markets  and  Fairs 
Clauses  Act,  1847,  in  so  far  as  they  re- 
lated to  markets, had  respectively  been 
duly  adopted  and  applied,  and  being 
then  and  there  a  corporate  borough 
within  the  limits  whereof  there  had 
been  and  was  established  and  held  a 
market,  and  wherein  a  market  place 
was  opened  for  public  use  before  the 
constitution  of  a  Local  Board  therein), 
[said  Mary  Fope'\  did  expose  for  sale 
in  a  certain  place  there  situate,  the 
Crofter's  Arms  Yard,  such  place  being 
within  the  prescribed  limits  of  the  said 
borough  and  of  the  Local  Board  of 
Health  of  the  said  borough,  and  such 
place  being  then  and  there  not  within 
the  limits  of  the  market  of  the  said 
borough,  she  being  then  and  there  a 
person  other  than  a  licensed  hawker, 
and  such  place  not  being  then  or  there 
her  own  dwelling-place  or  shop,  certain 
articles  in  respect  of  which  tolls  were 
authorized  and  of  right  by  law  author- 
ized to  be  taken  in  the  market  of  the 
said  borough,  to  wit,  manufactured 
goods  consisting  of  laces,  tape,  buttons 
and  combs,  contrary  to  the  statute." 

For  another  form  of  information 
under  this  same  act,  set  out  in  part,  see 
Howard  v.  Lupton,  L.  R.  10  Q.  B.  599. 

1.  The  matter  supplied  in  [  ]  is  not 
found  in  the  reported  case. 

2.  For  partial  forms  held  insufficient 
see  Greer  v.  Bumpass,  Mart.  &  Y. 
(Tenn.)    94;   State  v,   Aikin,    7   Yerg. 
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The  State  of  Tennessee 

against 

Richard  Roe. 

In  the  Circuit  Court  of  Wilson  County,  Tennessee. 

The  plaintiff,  JohnDoe^  brings  this  suit  in  his  own  name  and  in  the 
name  of  the  state  of  Tennessee,  for  this,  that  whereas,  heretofore,  to 
wit,  on  or  about  the  first  day  of  August,  iS98,  and  at  divers  and 
sundry  times  thereafter,  before  the  bringing  of  this  suit,  the  said 
defendant,  Richard  Roe,  at  the  town  of  Lebanon,  and  in  the  county  of 
Wilson,  state  of  Tennessee,  was  a  hawker  and  peddler,  and  did  vend 
and  sell  and  deliver,  and  expose  for  sale,  divers  articles  of  goods, 
wares  and  merchandise,  at  retail,  as  such  hawker  and  peddler,  and 
did  go  about  from  house  to  house,  on  foot,  and  did,  as  such  hawker 
and  peddler,  vend,  sell  and  deliver  certain  goods,  wares  and  merchan- 
dise, to  wit,  one  pair  of  spectacles  to  one  Martha  Matthews,  one  pair 
of  earrings  to  one  Jane  Stallings,  and  one  watch-chain  to  one  George 
Wilson,  the  said  Richard  Roe  not  having  then  and  there  obtained  and 
paid  for  a  license  to  peddle  such  goods,  wares  and  merchandise,  as 
required  by  the  act  of  the  general  assembly,  and  the  same  not  being 
such  goods,  wares  and  merchandise  as  any  hawker  and  peddler  or 
other  person  might  sell  without  license,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided;  whereby  an  action  hath 
accrued  to  plaintiff  suing  in  his  own  name  and  in  the  name  of  the 
state  of  Tennessee,  in  a  large  sum,  to  wit,  ^z'^  hundred  dollsivs;  where- 
fore he  sues. 

Eelix  Grundy,  Plaintiff's  Attorney. 

2.  For  Unlawfully  Occupying  Stand. 

Form  No.  10341 .' 

[(jCommencement  as  in  Form  No.  6681. )  J^  That  the  said  Rice^  on  the 
18th  of  November,  iSJ^S,  at  said  Boston,  with  force  and  arms,  being  an 
inhabitant  of  Boston,  did,  without  the  permission  of  the  said  Rhodes, 
then  the  clerk  of  the  Faneuil  Hall  Market  in  said  city,  on  the  side- 
walk of  South  Market  street,  the  same  being  within  the  limits  of 
said  market,  occupy  a  stand  with  a  box,  for  the  purpose  of  vending 

(Tenn.)  268;  Prigmore  v.  Thompson,  twenty  miles  from  said  market  (Faneuil 
Minor  (Ala.)  420.  Hall  market),  shall,  at  any  time,  with- 
in all  of  these  cases  the  defect  con-  out  the  permission  of  the  clerk  of  said 
sisted  in  the  fact  that  the  declaration  market,  occupy  any  stand  therein,  with 
failed  to  show  that  defendant  was  a  cart,  wagon,  sleigh,  or  otherwise,  for 
hawker  and  peddler,  or  sold  goods  as  the  purpose  of  vending  any  articles, 
such.  For  other  partial  forms  of  decla-  etc.,  and  the  complaint  was  held  to  be 
ration  see  Allen  v.  Sparkhall,  i  B.  X  sufficient  without  alleging  that  the  box 
Aid.  100;  Dean  v.  King,  4  B.  &  Aid.  used  for  vending  articles  was  of  such 
517,  6  E.  C.  L.  584;  Hodgson  v.  Flower,  size  as  to  be  capable  of  being  used  as 
2  Campb.  289.  a  stand.  It  was  further  held  that  such 
1.  This  complaint  was  for  violation  complaint  was  good,  though  entered 
of  a  by-law  of  the  city  of  Boston  pro-  by  the  clerk  without  the  direction  of  the 
viding  that  no  inhabitant  of  said  city,  mayor  and  aldermen  to  make  the  same, 
nor  any  inhabitant  of  any  town  or  city  2.  The  matter  to  be  supplied  in  []  is 
whose    dwelling-house    is    less    than  not  found  in  the  reported  case. 
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sundry  articles  within  the  limits  of  said  market;  and  that  said  7?/V-<» 
did  then  and  there  offer  certain  articles  for  sale;  and  that,  before 
offering  said  articles  for  sale,  said  Rice  did  not  satisfy  the  said  Rhodes^ 
though  requested  by  said  Rhodes  so  to  do,  that  all  the  said  articles, 
so  offered  for  sale,  were  the  produce  of  his  own  farm,  or  of  a  farm 
not  more  than  three  miles  distant  from  the  dwelling-house  of  said 
Rice.  And  the  said  Rice,  being  thereupon  directed  by  said  Rhodes 
to  remove,  with  said  box,  without  the  limits  of  said  market,  in  half 
an  hour,  did  not  so  remove,  but  did  there  remain,  for  more  than 
one  hour  after  being  so  ordered  to  remove;  contrary  to  the  form  of 
the  statute  of  said  commonwealth  and  the  by-law  of  said  city.  [(Ci?«- 
cluding  as  in  Form  No.  6681^)]^ 

3.  For  Refusing^  to  Show  License. 

Form  No.  10342. 

(Vt,  Stat.  (1894),  §  5417,  form  46.)' 

To  Abraham  Kent,  justice,  etc.,  comes  John  Johnson,  of  Manchester, 
grand  juror  ol  Bennington  connty  (or  private  person,  as  the  case  maybe\ 
and  on  oath  complains  t\\dLt  Richard  Roe,  oi  Manchester  {ox  transient 
person),  being  a  peddler,  on  October  1,  iS98,  at  Manchester,  refused  to 
show  his  license  therefor,  to  George  Grant,  one  of  the  board  of  civil 
authority,  of  Manchester,  when  thereto  required  by  George  Grant, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state. 

John  Johnson,  Grand  Juror  (pv  private  person'). 

II.  PROCEEDINGS  BY.^ 

PLEAS  TO  DECLARATION  ON  NOTE  GIVEN  TO  PEDDLER.* 

1.  The  matter  to  be  supplied  in  [  ]  is  Rash  7/.  Halloway,  02  Ky.  674;  Best  v. 
not  found  in  the  reported  case.  Bauder,  29  How.  Pr.  (N.  Y.  Supreme  Ct.) 

2.  For  other  partial  forms  of  com-  489;  Stewartson  v.  Lothrop,  12  Gray 
plaints  see  Ex  p.  Ah  Toy,  57  Cal.  92;  (Mass.)  52;  Duffy  v.  Gorman,  10  Cush. 
Jones  V.  Gilbert,  5  Can.  Supreme  Ct.  (Mass.)  45.  To  the  contrary,  however. 
Rep.  356.  see  Banks  v.  McCosker,  82   Ind.  519; 

3.  False  Imprisonment. —  For  a  partial  Jones  v.  Berry,  33  N.  H.  209;  Burbank 
form  of  plea  in  a  suit  for  falsely  im-  v.  McDuffee,  65  Me.  135;  Brett  v, 
prisoning  a  person  as  a  hawker  and  Marston,  45  Me.  401;  Benjamin  on 
peddler,held  "  bad  on  several  grounds,"  Sales  (ed.  1888),  p.  501. 

see   Oviatt   v.    Bell,  i  U.   C.  Q.   B.  18.         In  Kentucky,  ii  is  provided  by  statute 

Consult  also  the  title  Fal^e  Imprison-  that  the  words  "peddler's  note"  shall 

MENT   for   forms  of  pleading   in    such  be    written   across  the  face  of  a  note 

actions  generally.  given  in  a  peddling  transaction.     Un- 

niegal  Arrest. —  For  form  of  petition,  less  this  is  done,  such  a  note  is  void  by 

in  action  for  unlawful  arrest  for  non-  the   same   statute.     It   has   been   held 

paymentof  license  tax, see  Commercial  that  such   a  statute  is   not  unconstitu- 

Travelers,   vol.  4,   p.  922,   Form   No.  tional,  but   is  valid    under   the   police 

5741.  power  of  the  state.     Union  Nat.  Bank 

4.  In  some  states,  the  mere  fact  of  v.  Brown,  (Ky.  1897)  41  S.  W.  Rep. 
the  failure  of  the  peddler  to  take  out  a  273. 

license  renders  the  note  or  contract  in-  For  forms  in  actions  upon  notes,  gen- 
valid.  Bull  V.  Harragan,  17  B.  Mon.  erally,  consult  the  title  Bills  and 
(Ky.)  349;  Rash  v.  Farley,  91  Ky.  344;     NorES,  vol.  3,  p.  260. 
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Form  No.  10343. 

(Precedent  in  Banks  v.  McCosker,  82  Md.  519.) 
\  James  McCosker^and Joseph  Molloy        \  j^  ^^^  ^.^^^.^  ^^^^  ^^^ 

John  T.  C.  Banks  and  Wife,  Mary  Banks.  )    Prince  George' sConnty. 

And  now  come  the  said  defendants  John  T  C.  Banks  and  his  wife, 
Mary  Banks,  and]^ 

Defendants,  for  a  [first]^  plea,  say,  that  the  said  P  O'Brien  obtained 
the  note,  or  cause  of  action  sued  on  in  this  case,  in  the  course  of  an 
illegal  sale  of  goods,  wares  and  merchandise  by  him  to  them,  he  being 
then  and  there  engaged  in  the  business  of  peddling  said  goods,  wares 
and  merchandise  in  Prince  George's  County,  State  of  Maryland,  with 
a  wagon  drawn  by  two  horses,  without  having  taken  out  a  license  for 
that  purpose  or  business  as  required  by  law,  and  under  such  circum- 
stances offered  to  sell  and  did  sell  to  them  said  goods,  wares  and 
merchandise,  as  aforesaid,  in  said  county 

[The  said  James  McCosker  and  Joseph  Molloy  took  said  note  with 
full  knowledge  of  the  fraudulent  and  illegal  character  thereof,  know- 
ing the  facts  herein  set  forth. J^ 

And  for  a  [second]  plea  the  defendants  say,  that  the  said  P. 
O'Brien  obtained  the  note,  or  cause  of  action  sued  on  in  this  case, 
in  the  course  of  an  illegal  sale  of  goods,  wares  and  merchandise  by 
him  to  them,  he  being  then  and  there  engaged  in  the  business  of 
peddling  said  goods,  wares  and  merchandise  in  Prince  George's 
County,  State  of  Maryland,  with  a  wagon  drawn  by  two  horses,  with- 
out having  taken  out  a  license  for  that  purpose  or  business  as  required 
by  law,  and  under  said  circumstances  offered  to  sell  and  did  sell  to 
them,  as  aforesaid,  prior  to  the  consummation  of  said  sale,  stating 
to  them  that  his  license  expired  that  day,  that  he  would  give  them 
four  months'  credit  on  said  sale,  and  that  in  the  meantime  they  could 
sell  said  goods,  wares  and  merchandise  so  offered  to  them,  in  their 
neighborhood.  They,  the  defendants,  then  and  there  being  and 
living  in  said  county,  and  not  engaged  in  any  business  of  selling 
goods,  wares  and  merchandise,  and  not  having  a  license  to  do  so, 
which  was  known  to  said  O'Brien. 

[The  said  James  McCosker  and  Joseph  Molloy  took  said  note  with 
full  knowledge  of  the  fraudulent  and  illegal  character  thereof,  know 
ing  the  facts  herein  set  forth.]^ 

[Reverdy  Johnson,  Attorney.]^ 

JUDGMENT  DISSOLVING  RESTRAINING  ORDER  AS  TO  COLLECTION  OF 
peddlers'  license  TAX. 

Form  No.  10344. 
(Precedent  in  Wrought  Iron  Range  Co.  v.  Carver,  118  N.  Car.  330.)' 

1.  The  words   in   [  ]  were  not   con-  2.  The  words   in   these  [  ]  were  not 

tained   in    the   original   plea,    but   are  contained    in    the    original    plea.    On 

added    to   complete   the  form.     There  account  of  the  lack  of  this  averment,  a 

were  a  number  of  other  pleas,  not  per-  demurrer  to  the  plea  was  sustained, 

taining  to  this  subject,  which  are  not  3.  This  was  a  civil  action,  in  which  a 

given  in  the  reported  case  restraining  order  was   granted    to  the 
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\Wrought  Iron  Range  Company 

vs. 

J.  A.  Carver.^ 

This  cause  coming  on  to  be  heard  upon  a  motion  to  continue  the 
restraining  order,  heretofore  granted  by  Robinson,  Judge  to  the  final 
hearing  of  the  action,  the  hearing  of  said  motion  having  been  con- 
tinued to  this  date . 

Upon  consideration  of  the  complaint  and  affidavits  filed,  the  motion 
to  continue  said  restraining  order  is  denied  and  the  same  is  hereby 
dissolved  And  it  is  further  adjudged  that  the  defendant  recover  of 
the  plaintiff  the  costs  of  the  injunction  proceeding  to  be  taxed  by 
the  clerk. 

plaintiff  against  a  sheriff,  restraining  act  1895,  §  28.  c.  116.  does  not  discrimi- 

him  from  collecting  what  was  claimed  nate  in  favor  of  citizens  of  North  Caro- 

to  be  a  peddler's  tax.     The  restraining  Una,  and  is  therefore  constitutional, 

order  was   dissolved;  the   plaintiff  ap  1.  The  words  in  [  ]  are  not  found  in 

pealed  and  the  case  was  reversed  as  to  the  reported  case. 

the  county  tax,   but  affirmed  as  to  the  Injunction.  —  Bill    and    answer     in 

state  tax,  the  court  holding  that  foreign  equity   proceedings  for   injunction    to 

corporations  can  only  do  business  in  the  restrain  city  from  placing,  or  collecting 

state  by  virtue  of  the  rules  of  comity,  fees  from     hucksters    around   market, 

under    which     rules    they   cannot    be  see    Henkel   v.    Detroit,  49  Mich.  254. 

accorded  greater  privileges   than    the  Consult  also  the  title  Injunction,  for 

citizens  of  the  state,  that  the  N.  Car,  injunction  proceedings,  generally. 
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HOMESTEADS   AND   EXEMPTIONS. 

By  Geo.  Carter  Chaney. 

.1.  HOMESTEAD  EXEMPTIONS,  306. 

1.  Aivard  of  Homestead  of  Record,  307. 

By  Record  of  Certificate  or  Declaration^  307. 
(i)  Of  Husband,  ^o"] . 
(2)  Of  Wife,  312. 
b.  On  Application  to  Court,  314, 

(i)  For  Constitutional  Homestead,  314. 
(a)  Petition,  314. 
(Jf)  Notice  to  Creditors,  316, 

aa.  By  Personal  Serine e,  316. 
bb.  By  Publication,  317. 
(f)  Order  to  Surveyor,  317. 
(</)  Return  of  Surveyor,  318. 
(<?)  Objections  to  Return  of  Surveyor,  319. 
(y")  Approval  of  Proceedings,  320. 
\.S)  Appraisement,  320. 

aa.   Appointment  of  Appraisers,  320. 
{aa)  Generally,  320. 
(^^)   C//>^«    Objection   of  Creditor, 
321. 
ii^.  Return  of  Appraisers,  322. 
^r.  Objections   to   Return   of  Appraisers, 
322. 
(otf)  Notice  of  Objections,  322. 

aaa.  j^    Judgment     Cred- 
itor, 322. 
^^^,  ^  Judgment  Debtor, 

323- 
^^f.  -5y    Other     Creditor, 

323- 
(^3)   T'^^  Objections,  324. 
(f^)   Undertaking  of  Objector,  ^24^. 
(2)  i^£?r  Statutory  Homestead,  325. 
a.  Award  of  Homestead  Upon  Execution,  326. 
a.  /«  General,  326. 

(i)  Notice  to  Execution  Debtor  by  Sheriff,  326. 
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{a\  Of  Levy ^  326. 
\o)  Of  Levy  and  Sale,  326. 
If)  Of  Sale  if  Surplus  is  Not  Paid,  327. 
(d)   To  Make  Designation  of  Homestead^  327. 

aa.  Before  Levy,  327. 

bb.  After  Levy,  328. 

(2)  Notice  to  Officer  Holding  Execution,  328. 

(ds)  By  Execution  Debtor,  328. 
(J))  By  Execution  Creditor,  329. 

(3)  Appraisement,  329. 

\a)  Appoifitment  of  Appraisers,  330. 

(J?)  Certificate  of  Sheriff   as  to   Summons  of 

Appraisers,  331. 
(^)  Oath  of  Appraisers,  331. 
(</)  Appraisers'  Return,  333. 

aa.    Where  Premises    Do    Not    Exceed 
Statutory  Value,  333. 
{ad)  Generally,  333. 
\bb)  Awarding  Additional   Tract, 

334- 
bb.    Where   Premises    Exceed   Statutory 

Value,  335. 

{aa)  Capable  of  Division,  335. 

{bb)  Incapable  of  Division,  338. 
cc.    Where  Debtor's  Interest  is   Under  a 

Bond,  338. 
dd.    Where  Premises  are  Mortgaged,  339. 
ee.    Where  Premises  are    Unincumbered^ 

339- 
{e)  Sheriff^ s  Return,  340. 

aa.  Containing  Substance  of  Appraisers^ 
Report,  340. 
{aa)  In  General,  340. 
{bb)   Where  Premises  Exceed  Stat- 
utory Value,  341. 
bb.    With   Appraisers'   Report  Annexed^ 
342. 
{aa)  Reciting  Exemption  Paid  by 

Creditor,  342. 
{bb)  Reciting    Surplus    Paid    by 

Debtor,  342. 
{cc)  Reciting       Nonpayment      by 
Both  Creditor  and  Debtor, 
343. 
{dd)   Where  Premises  Did  Not  Ex- 
ceed Statutory  Value,   343. 

(4)  Affidavit  to  Contest  Allotment,  344. 
b.    Upon  Creditor  s  Application,  345. 

(i)  Petition,  345. 
(2)  Judgment,  346. 
3.  Application  to  Sell  Homestead,  346. 
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a    By  Judgment  Creditor,  346. 
(i)  Affidavit,  346. 

(2)  Counter-affidavit,  347. 

(3)  Complaint,  348. 
b    For  /Reinvestment,  349. 

In/unction  to  Prevent  Sale  of  Homestead,  350. 
6    Recovery  of  Homestead  After  Sale,  354. 
6.    Extinguishment  or  Waiver  of  Homestead,  358. 
II.  PERSONAL  PROPERTY  EXEMPTIONS,  360. 
1.  Award  of  Exemption,  36 1 . 
a    Of  Personalty,  361. 

(i)  Affidavit  of  Claim,  or  Schedule,  361. 
(a)   Generally ,  361. 

(J))  For  Proceeds  of  Sale  of  Homestead,  363. 
(^)  For  Products  of  Homestead,  364. 
(^)  For  Wages,  364. 
{e)  In  Case  Where  there  is  No  Realty,  365. 

(2)  Notice  to  Sheriff  by  Execution  Debtor,  366. 

(3)  Notice  to  Creditor,  of  Claim,  366- 

(a)  By  Court,  367. 

(J>)  By  Execution  Debtor,  367. 

(0  By  Sheriff,  368. 

(4)  Notice  to  Execution  Debtor^  of  Contest,  368. 

(5)  Appraisement,  368. 

(<z)  Notice  to  Creditor,  368. 

(^)  Sheriff's  Inventory,  369. 

(r)  Sheriffs    Certificate    as    to    Summons    of 

Appraisers,  369. 
(</)  (?<j;M  of  Appraisers,  370. 

tfa    Generally,  370. 

^^.  ^j  /^  Products  of  Homestead^  370. 
(^)  Return  of  Appraisers^  yi\. 

aa.   Generally,  ^"ji. 

bb.   As  to  Products  of  Homestead,  373. 

cc.    Where  there  is  No  Realty,  373. 
(y)  Selection  of  Exemption  by  Execution  Debtor  y 

374- 
(^)  Supersedeas,  374. 
^.  Of  Personalty  and  Realty,  374. 
(i)  Generally,  375. 

(2)  ^^  ^Fir/.f,  Husband  Refusing  to  File  376. 
s    Actions  to  Enforce  or  Protect  Exemption,  377. 

«    /^£?r  6'a/<?  Without  Setting  Off  Exemption,  377. 
^.  For  Unlawful  Garnishment  of  Wages,  379. 

c.  Injunction  to  Stop  Sale  and  Set  Off  Exemption,  380. 

d.  Mandamus,  383. 

(i)    To  Set.  Apart  Exemption,  383. 
(2)   To   Set  Apart  Exemption  and  Release  Property 
Specifically  Exempt,  384. 
s.   Setting  Up  Exemption  as  a  Defense,  385. 
4.    Waiver  of  Exemption,  386. 
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CROSS-REFERENCES, 

I^or  Forms  of  Sheriffs  Returns  reciting  Claim  of  Exemption^  see  the  title 

EXECUTIONS  AGAINST  PROPERTY,   vol.  8,  p.  323, 

Forms  Nos.  92^ j,  9254. 
For  Forms  connected  with  Probate  Homesteads,  see  the  title  PROBA  TE 

AND  ADMINISTRA  TION. 
See  also  the  titles  EXECUTIONS  AGAINST  PROPERTY,  vol.  8, 

p.  i;  EXTENT,  vol  8,  p.  441;  and  the  GENERAL  INDEX 

to  this  work. 

I.  HOMESTEAD  EXEMPTIONS.^ 


1.  A  homestead  may  be  set  apart  in  one 
of  several  modes  according  to  the  juris- 
diction. In  some  states,  the  homestead 
must  be  by  an  award  of  record  prior  to 
the  beginning  of  the  proceeding  from 
which  the  exemption  is  allowed.  In 
other  slates,  no  homestead  of  record  is 
required,  and  the  premises  are  set  off  as 
exempt  by  the  officer,  either  in  con- 
formity with  certain  statutory  direc- 
tions or  upon  application  to  him  by  the 
execution  debtor. 

Homesteads  of  record  are  obtained  in 
some  states  by  a  recorded  certificate, 
declaration  or  claim,  while  in  others 
it  can  be  obtained  only  upon  applica- 
tion to  some  court  or  tribunaK  See 
listof  statutes  cited  infra,  this  note. 

For  forms  connected  with  the  award 
of  the  homestead  exemption,  by  re- 
cording of  certificate  or  declaration, 
see  infra.  Form  No.  10345  et  seq. 

For  forms  connected  with  the  award 
of  the  homestead  exemption,  on  appli- 
cation to  court,  see  infra.  Form  No. 
10354  et  seq. 

For  forms  connected  with  the  award 
of  the  homestead  exemption,  upon  exe- 
cution or  other  process,  see  infra.  Form 
No.  10372  et  seq. 

Statatory  provisions  relating  to  home- 
stead exemptions  and  personal  property 
exemptions  are  as  follows: 

Alabama.  — Civ.  Code  (1896),  §§  2033 
et  seq. ,  204I  et  seq, 

Arizona  — Rev.  Stat.  (1887),  §§  1956 
et  seq.,  207 1  et  seq. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  3713  et  seq. 

California.  —  Civ.  Code  (1897),  §§ 
1237  et  seq.,  1262  et  seq. 

Colorado.  — Mills'  Anno.  Stat.  (1891), 
§  2132  et  seq. 

Connecticut.—  Gen.  Stat.(i88S),  §  2783. 

Delaware.  —  Rev.  Stat.  (1893)  p.  828, 
cm 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  21,  §  13. 


Florida.  —  Rev.  Stat.  (1892),  §§  1998- 
200g. 

Georoia.  —  2  Code  (1895),  ^§  2827  et 
seq.,  4720. 

Idaho. —  Rev.  Stat.(i887),  §  3035  et  seq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896).  c.  52. 

Indiana.  —  Horner's  Stat.  (1896),  § 
703  et  seq. 

Iowa.  —  Code  (1897),  g  2979  et  seq. 

Kansas. — Gen.  Stat.  (1897),  c.  118; 
Const.,  art.  15,  §  9. 

Kentucky  — Stat.  (1894).  §  1697  et  seq. 

Louisiana.  —  Const.  (1898),  art.  246. 

Maine.  —  Rev.  Stat.  (1883),  c.  81,  §  61. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  83,  §  8  ^/  seq. 

Massachusetts.  —  Pub.  Stat.  (1S82),  c. 
123,  172. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§8  7687.  7721. 

Minnesota,  —  Stat.  (1894),     §§    5521- 

5529- 

Mississippi.  —  Anno.  Code  (1892).  § 
1970  et  seq 

Missouri. — Rev.  Stat.  (1889)  §  5435 
et  seq. 

Montana.  —  Civ.  Code  (1895),  §§  1675, 
1693  et  seq. 

Nebraska.  —  Comp.  Stat.  (1897),  §§ 
3256-3272,  6111  et  seq. 

Nevada.— G&n.  Stat.  (1885),  §  539  et 
seq. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  138. 

New  Jersey.  —  Gen.  Stat  (1895),  p. 
1416,  §  II  et  seq.\  p.  2997,  §  63  et  seq. 

New  Mexico.  — Comp.  Laws  (1897),  § 

1754. 

New  York  —  Code  Civ.  Proc,  § 
1397  et  seq.  (Birds.  Rev.  Stat.  (1896),  p. 
1^39    §  36  et  seq.). 

North  Carolina.  —  Clark's  Code   Civ. 
Proc.  (1891),  §  501  et  seq. 
"  North  Dakota.  —  Rev.   Codes  (1895), 
§§  3605,  5516  et  seq. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5426  et  seq 
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1.  Award  of  Homestead  of  Record. 

a.  By  Record  of  Certifleate  or  Declaration.' 

(1)  Of  Husband. 

Form  No.  10345.* 

Know  all  men  by  these  presents: 
That  I'  do  hereby  certify  and  declare*  that  I  am  the  head  of  a 


Oklahoma.  —  Stat.  (1893),  §  1628  et  seq, 

Oregon.  —  Laws  (1893),  p.  93;  Hill's 
Anno.  Laws  (1892),  i^  282  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig, 
(1894),  p.  844,  S  78. 

Rhode  Island.  —  Gen.   Laws  (1896),  c. 

255- 

South  Carolina.  —  Rev.  Stat.  (1893),  §§ 
2126-2136. 

South  Dakota.  —  Laws  (1891),  c.  76; 
Dak.  Comp.  Laws  (1887),  §§  2449  et  seq.., 
2469  et  seq.,  5126  etseq. 

Tennessee.  —  Code  (1896),  |§  3794  et 
seq.,  3798  et  seq. 

Texas. — Laws  (1897),  c.  loi;  Rev. 
Stat.  (1895),  art.  2395  et  seq.,  art.  2403 
et  seq. 

Utah.— Rev.  Stat.  (1898),  §§  1147  et 
seq.,  3243  et  seq. 

Vermont. —  Stat.  (1894), §§  I2,il  etseq., 
1805,  2179-2200,  2647,  3579. 

Virginia.  —  Code  (Supp.  1898),  § 
3b49rt  et  seq.;  Code  (1887),  §  3630  etseq. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1898),  §  5214  etseq. 

West  Virginia. — Code  (1891),  c.  41, 
§t5  22,  etseq..  "^o  et  seq.;  Laws  (1881),  c. 
19,  5^  32;  Const.,  art.  6,  §  48 

Wisconsin.  — Stat  (1898).  §  2203,  2982 
etseq. 

Wyoming.  —  Rev  Stat.  (1887),  §  2780 
et  seq. 

1.  Becorded  certificate,  declaration  or 
designation  of  homestead  is  a  method 
provided  for  in  the  following  states: 

Alabama. —  Civ.  Code  (1896),  §  2041 
et  seq. 

Arizona.  —  Rev.  Slat.  (1887),  §  2071 
etseq. 

California.  —  Civ.  Code  (1897),  §  1237 
et  seq. 

Colorofio.  —  Mills'  Anno.  Stat.  (1891), 
2132  et  seq. 

Connecticut.  —Gen     Stat.    (1888),     § 

2783. 

Idaho. — Rev.  Slat.  (1887).  §  3035  et  seq. 

Iowa.  —  Code  (1897).  §  2979  etseq. 

Maine.  —Rev   Slat,  (1883),  c.  81.  §  61. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
123,  §  2, 


Minnesota.  —  Stat.  (1894),  §  5229,  pro- 
viding that  where  a  householder  is  to 
be  absent  for  more  than  six  months  he 
may  retain  his  right  to  his  homestead 
by  filing  a  notice  of  his  claim  and  a 
description  of  the  property  duly  sub- 
scribed and  acknowledged. 

Mississippi.  —  Anno.  Code  (1892),  § 
1972  et  seq. 

Missouri.  —  Rev.  Slat.  (1889),  §  5435. 

Montana.  —  Civ.  Code  (1895),  §  1693 
et  seq. 

Nevada.  —  Gen.  Stat.  (1885),  §  539^/ 
seq. 

New  York.  — Code  Civ.  Proc,  §  1398 
(Birds.  Rev.  Stat.  (1896),  p.  1139,  §  37). 

North  Dakota.  —  Stat.  (1891),  p.  185; 
Rev.  Codes   (1895). 

South  Dakota. — Acts  (1891),  p.  190, 
Dak.  Comp.  Laws(r887),  §2458  etseq. 

Texas.  —  Rev.  Stat.  (1895),  art.  2403 
et  seq. 

Virginia.  —  Code  (1887),  §  3630  etseq. 

West  Virginia.  —  Laws  (1881),  c  19  § 
32-  Code  (1891),  c.  41,  §  30  et  seq. 

Consult  also  list  of  statutes  cited 
supra,  note  i,  p.  306 

2.  California.  —  Civ.  Code  (l 897).  §§ 
1237  etseq.,  1262  et  seq 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
c\X.eA  supra,  note  i,  this  page. 

3.  Wife  j  oining  with  htisband  i  n  m  a  k  i  n  g 
a  declaration  of  a  homestead  from  the 
community  property  does  not  vitiate 
the  declaration.  Simonson  v.  Burr, 
121  Cal.  582. 

Joint  Statements.  —  Statements  in  a 
declaration  of  homestead  lo  the  effect 
that  "  we  do  now.  at  the  time  of  making 
this  declaration,  actually  reside  on  the 
land  "claimed,  and  that '  we  do  hereby 
claim  the  same  as  a  homestead,"  are  to 
be  deemed  the  individual  statements 
of  each  of  the  declarants  under  Cal. 
Code  Civ  Proc.  §  17  Simonson  v. 
Burr,  121  Cal.  582 

4.  Declaration  must  contain:  i.  A  state- 
ment showing  that  the  person  making 
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family,  being  married,  and  that  I  do  now,  at  the  time  of  making  this 
declaration,  actually  reside  with  my  family  on  the  land  and  premises 
hereinafter  described. 1  That  my  family  consists  of  a  wife  andyfz/*? 
children.  That  the  land  and  premises  on  which  I  reside  are  bounded 
and  described  as  follows,  to  wit:  and  lying  and  being  in  the  county 
oi  Marin,  state  of  California,  and  commencing  {describing property^^ 
That  it  is  my  intention  to  use  and  claim  the  said  lot  of  land  and 
premises  above  described,  together  with  the  dwelling-house  thereon, 
and  its  appurtenances,  as  a  homestead,  and  I  do  hereby  select  and 
•claim  the  same  as  a  homestead;  that  the  actual  cash  value  of  said 
premises  I  estimate  to  be.  four  thousand  two  hundred  doWars.^ 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this 
iwentieih  day  of  February,  one  thousand  eight  hundred  and  ninety- 
nine. 

Signed,  sealed  and  delivered  in  )  John  Doe.     (seal) 

the  presence  of  Jeremiah  Smith. 
Banks  Belk. 

{Acknowledgment .  )* 


it  is  the  head  of  a  family,  or,  when  the 
declaration  is  made  by  the  wife,  show- 
ing that  her  husband  has  not  made 
such  declaration  and  that  she  there- 
fore makes  the  declaration  for  their 
joint  benefit;  2.  A  statement  that  the 
person  making  it  is  residing  on  the 
premises  and  claims  them  as  a  home- 
stead; 3.  A  description  of  the  premises; 
4.  An  estimate  of  their  actual  cash 
value.     Cal.  Civ.  Code  (1897),  §  1263. 

That  applicant  is  head  of  family  must 
be  stated  in  the  application,  where  the 
statutory  exemptions  are  given  to  the 
head  of  a  family.  Wilson  v.  Brown, 
58  Ala.  62,  Walley's  Estate,  11  Nev. 
260.  See  also  to  the  same  effect 
McMaster  v,  AIlsop,  85  III,  157;  Sheriff 
V.  Welborn,  14  S.  C.  482. 

1,  Statement  of  Besidence.  —  Declara- 
tion of  homestead  executed  in  1862, 
which  did  not  state  the  aciual  residence 
of  the  declarant,  was  held  to  be  in 
sufficient  under  Cal.  Stat,  (i860),  p  iii. 
Boreham  v.  Byrne,  83  Cal.  23. 

Allegation  of  Occnpancy.  —  Present  oc- 
cupation of  premises  or  intention  of 
immediate  occupancy  must  be  alleged. 
Boreham  v.  Byrne.  83  Cal.  23:  Blum 
V  Carter,  63  Ala.  235. 

2.  Description  of  Premises.  —  Declara- 
tion of  homestead  which  describes 
town  lots  and  also  160  acres  of  farm 
land,  alleging  "  on  a  portion  of  which 
the  claimant,  with  family,  is  residing, " 
is  too  indefinite.  Wilcox  v.  Deere, 
(Idaho  1897)  51  Pac.  Rep.  98 

3  Statement  of  Valne  —  It  has  been 
held  that  in  order  to  lay  a  foundation 


for  the  admission  of  evidence  of  claim- 
ant's right  to  a  homestead  he  must  set 
forth  that  the  premises  claimed  to  be 
exempt  do  not  exceed  the  statutory 
value  or  amount.  Matter  of  Delaney,  37 
Cal.  176.  To  the  same  effect  see  Boesker 
^.  Pickett,  81  Ind.  555;  Schoemaker  v. 
Gardner,  19  Mich.  96;  Uaion  Nat.  Bank 
V.  Harrison,  16  Neb.  639. 

A  declaration  and  claim  of  exemption 
filed  of  record  in  February.  1877,  in 
which  the  lands  claimed  are  described 
as  an  undivided  one-fifth  interest  in  a 
tract  containing  360  acres,  and  the 
entire  interest  in  another  tract  contain- 
ing 160  acres,  alleged  to  be  worth  not 
more  than  $2,000,  and  claimed  as 
exempt  from  liability  for  debts  con- 
tracted prior  to  1868,  is  substantially 
defective,  being  excessive  both  in  area 
and  value,  and  an  execution  may  be 
levied  on  the  lands  without  a  pre- 
liminary affidavit  of  contest.  Block  v. 
George.  83  Ala.  178. 

4.  Acknowledgment. — The  declaration 
must  be  acknowledged  in  the  same 
manner  as  a  grant  of  real  property,  and 
filed  for  record.  Cal.  Civ.  Code  (1897), 
^  1262. 

Homestead  of  Persons  Not  Heads  of 
Families.  —  Any  person  other  than  the 
head  of  a  family,  in  the  selection  of  a 
homestead,  must  execute  and  acknowl- 
edge, in  the  same  manner  as  a  grant  of 
real  property  is  acknowledged,  a  dec- 
laration of  homestead  containing  every- 
thing required  by  Cal.  Civ.  Code  (1897), 
§  1263,  subs.  2,  3,  4.  Cal.  Civ,  Code 
(1897),  §  1266  et  seq. 
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Form  No.  10346.' 

State  of  Iowa.,  \ 

County  of  Harrison.  ) 

I,  John  Doe,  a  resident  of  Harrison.,  in  the  county  of  Logan.,  in  the 
State  of  Iowa,  being  the  head  of  a  family, ^  owning  and  being  in  pos- 
session of,  and  residing  upon,^  the  following  described  real  estate, 
situate  in  said  cownty  {describing  the  lana),^  hereby  make  selection  of 
and  plat  a  certain  portion  of  said  land  as  my  homestead,  as  follows, 
to  wit,  (describing  the  part  of  land  platted  and  selected  as  homestead), 
under  and  by  virtue  of  provisions  of  title  14,  chapter  8,  of  the  code  of 
the  state  of  Iowa  of  i2>97. 

John  Doe. 

(Plat  of  land  attached.') 

Form  No.  10347.* 

(Miss,  Anno.  Code  (1892),  §  1972.) 

The  State  of  Mississippi,  Hinds  County, 

I,  John  Doe,  a  citizen  of  said  state  and  county,  do  declare  that  I 
am  entitled  to  a  homestead  in  said  county,  and  that  I  have  selected 
the  same  as  follows:  (Here  describe  the  land  and  premises.  Append 
plat  if  desired). 

Witness  my  signature,  th\s  fourteenth  day  oi  March,  a.  d,  iZ99. 

John  Doe. 

(Acknowledgment^^ 


1.  Iowa.  —  Code  (1897),  §  2979. 
This  form  may  be  adapted  to  other 

jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  307. 

Failure  to  plat  and  record  homestead 
does  not  defeat  the  homestead  right. 
Iowa  Code  (1897),  §  2979;  Sargent  v. 
Chubbuck,  19  Iowa  37;  Nye  v.  Walli- 
ker,  46  Iowa  306;  Linscott  v.  Lamart, 
46  Iowa  312;  Green  v.  Farrar,  53  Iowa 
426. 

2.  Who  may  Select.  —  The  persons 
who  may  select  a  homestead  are  enume- 
rated in   the  Iowa  Code  (1897),  §  2979. 

Upon  application  of  creditor  the 
homestead  may  be  set  ofif.  Iowa  Code 
(1897),  ^  2980. 

3.  Allegation  of  Occupancy.  —  Present 
occupation  or  intention  of  immediate 
occupancy  should  be  alleged.  Neal  v. 
Coe,  35  Iowa  407. 

4.  Description  of  Homestead.  —  When 
selected,  the  homestead  shall  be  marked 
off  by  permanent  visible  monuments, 
and  the  description  thereof  shall  give 
the  direction  and  distance  of  the  start- 
ing point  from  some  corner  of  the 
dwelling,  which  description  of  the  plat 
shall  be  filed  and  recorded  by  the  re- 
corder of   the   proper   county,    in    the 


homestead  book.  Iowa  Code  (1897).  § 
2979. 

Becording  Homestead.  —  The  plat  of 
the  homestead  must  be  recorded.  Iowa 
Code  (1897),  §  2979;  White  v.  Rowley, 
46  Iowa  680. 

6.  Mississippi. — Anno.  Code  (1892), 
§  1972  et  seq. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  307. 

6.  Declaration  most  be  acknowledged 
and  proved  as  a  deed  is  required  to 
be,  and  deposited  in  the  office  of  the 
clerk  of  the  chancery  court  for  record 
in  a  book  to  be  kept  for  that  purpose, 
styled  "Homestead  Record."  Miss. 
Anno.  Code  (1892),  t^  1972. 

Recording.  —  The  clerk 'shall  file,  cer- 
tify and  record  and  alphabetically  in- 
dex the  declaration.  Miss.  Anno.  Code 
(1892),  §  1974. 

Clerk's  indorsement  upon  the  declara- 
tion may  be  made  as  follows: 

"  I  certify  that  the  within  homestead 
declaration  was  filed  in  my  office  the 
fourteenth  day  of  March.  iSgg,  and 
duly  recorded  this  fourteenth  day  of 
March,  i&gg,  in  Homestead  Record  //., 
page  /02.  Calvin  Clark,  clerk." 
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Form  No.  10348.' 

Know  all  men  by  these  presents,  That  I,  John  Doe,  of  the  city  of 
Newark,  in  the  county  of  Essex,  in  the  state  of  New  Jersey,  am  the 
owner  of  a  certain  lot  and  buildings  thereon,  occupied  by  me  as  a 
residence,  said  lot  and  buildings  being  situated  on  the  corner  of 
Main  and  Franklin  streets,  in  the  said  city  of  Newark,  county  of 
Essex  and  state  of  New  Jersey,  which  said  lot  is  described  as  follows, 
to  wit,  {describing  the  premises),^  and  which  said  lot  and  buildings  were 
conveyed  to  me,  by  deed,  from  one  Samuel  Short,  of  the  said  city  of 
Newark,  county  and  state  aforesaid,  on  the  first  day  of  December, 
A.  D.  \2t98,  the  conveyance  of  which  is  duly  recorded  in  the  clerk's  office 
of  said  county  of  Essex  and  state  aforesaid,  in  book  2Jt.,  on  page  306, 
as  by  reference  thereunto  will  fully  appear;  that  the  actual  cash  value 
of  said  lot  and  buildings  is  the  sum  of  one  thousand  dioWzx^'i^  and  that 
I  am  a  householder,  have  a  family,  and  that  in  pursuance  to  an  act 
entitled  "An  Act  to  exempt  from  sale  or  execution  the  homestead 
of  a  householder  having  a  family,"  approved  March  17,  1852,  (N. 
J.  Gen.  Stat.  (1895),  p.  2997,  "Sale  of  land,"  §§  63  to  69),  I  hold  the 
said  lot  and  buildings  herein  above  mentioned  and  described  as  a 
homestead. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  \\\\%  first 
day  of  February,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-nine. 

John  Doe.     (seal) 

{Acknowledgment^^ 

Form  No.  10349.^ 

Know  all  men  by  these  presents,  That  I,  John  Doe,  a  resident  of 
the  town  of  Edenville,  in  the  county  of  Orange,  a  householder,  having 
a  family,*  hereby  designate  in  conformity  with  an  article  of  the  code 
of  civil  procedure  entitled  "  Property  exempt  from  levy  and  sale," 
certain  property  to  be  held,  used  and  occupied  as  a  homestead,  de- 

1.  New  Jersey.  —  Gen.  Stat.  (1895),  p.  Publication.  —  Notice  and  description 
2997,  §  63  et  seq.  Notice  shall  be  exe-  shall  be  published  once  a  week  for  at 
cuted  and  recorded  in  the  office  of  the  least  six  weeks  in  one  or  more  public 
clerk  of  the  county  in  which  the  prop-  newspapers  in  the  county;  and  if  no 
erty  is  situated,  in  a  book  provided  for  newspaper  be  published,  then  in  a 
that  purpose,  to  be  known  as  "  The  newspaper  published  nearest  the  same. 
Homestead  Exemption  Book."  N.  J.  N.  J.  Gen.  Stat.  (1895),  p.  2997,  §  64, 
Gen.  Stat.  (1895),  p.  2997,  §  64.  6.  N^ew    York.  — Code  Civ.   Proc  ,  § 

This  form  may  be  adapted  to  other  1397  et  seq.  (Birds.   Rev.  Stat.  (1896),  p. 

jurisdictions    where   similar    statutory  1139,  §  36  «>/ jf^.). 

provisions   exist.     See   list  of  statutes  This  form   may  be  adapted  to  other 

cited  supra,  note  i,  p.  307.  jurisdictions   where    similar   statutory 

2.  Description  of  Premises.  —  The  n6-  provisions  exist.  See  list  of  statutes 
tice  shall  describe  the  premises  claimed  cited  supra,  note  i,  p.  307. 

as  a  homestead  with  fullness  and  cer-        Value  of  homestead  must  not  exceed 

tainty.     N.  J.  Gen.  Stat.  (1895),  p.  2997,  one  thousand  dollars.    Code  Civ.  Proc, 

§64.  f5  1397  (Birds.  Rev.  Stat.  (1896),  p.  1 139, 

3.  Value  of  homestead    may   be    one  §  36) 

thousand   dollars.     N.    J.    Gen.    Stat.         6.  Family.  —  Homesteader  must  have 

(1895),  p.  2997,  §  63.  a    family.      Code   Civ.    Proc,   §    1397 

4.  Acknowledgment  is  necessary.  N.  (Birds.  Rev.  Stat.  (1896),  p.  1139,  § 
J.  Gen.  Stat.  (1895),  p.  2997.  §  64.  36). 
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scribed  as  follows:  A  certain  piece  or  parcel  of  land,  with  the  dwell- 
ing-house thereon,  situate  on  Harmony  street  in  said  town,  and 
bounded  as  follows:  {^Here  insert  description  by  metes  and  hounds),'^ 
which  said  property  is  owned  and  occupied  by  me  as  a  residence.^ 

In  witness  whereof  I  hereunto  set  my  hand  and  seal  this  tenth  day 
of  September,  iS98. 

John  Doe.     (seal) 
(^A  cknowledgment.  )^ 

Form  No.  10350.* 

Know  all  men  by  these  presents,  That  I,  John  Doe,  hereby  claim 
my  homestead  exemption*  in  the  following  property,  to  wit:  {inserting 
description  of  realty^  with  certainty,  stating  its  cash  valuation-^  and  if 
personalty  be  selected,  describing  each  article,  stating  its  cash  valuation)^ 
to  be  held  in  accordance  with  the  provisions  of  chapter  178,  code  of 
Virginia,  1887. 

Witness  the  following  signature  and  seal  this  tenth  day  of  February^ 
i899. 

John  Doe.     (seal)* 

{Acknowledgment  and  certificate  of  record.  )^° 


1.  Description  of  Property. —  Designa- 
tion must  contain  a  full  description  of 
the  property.  N.  Y.  Code  Civ.  Proc, 
S  1398  (Birds.  Rev.  Stat.  (1896).  p.  1139, 

1.37). 

2.  Ownership  and  Occupation.  —  Prem- 
ises must  be  owned  and  occupied  as  a 
residence  by  the  householder.  Code 
Civ.  Proc,  §  1397  (Birds.  Rev.  Stat. 
(1896),  p.  1139,  g  36). 

3.  Signature  and  Acknowledgment.  — 
The  designation  must  be  subscribed  by 
the  owner  and  acknowledged  or  proved 
and  certified  in  like  manner  as  a  deed. 
N  Y.  Code  Civ.  Proc,  §  1398  (Birds. 
Rev.  Stat.  (1896),  p.  1139,  §  37). 

Recording.  —  The  designation  must  be 
recorded  in  the  office  of  the  clerk  of  the 
county  in  a  book  kept  for  that  purpose 
styled  "The  Homestead  Exemption 
Book."  N.  Y.  Code  Civ.  Proc.  §  1198 
(Birds.  Rev.  Stat.  (1896),  p.  1139,  §  37). 

Homestead  of  Harried  Woman.  —  Mar- 
ried woman  may  designate  as  her 
exempt  homestead  property  in  like 
manner  as  provided  by  N.  Y.  Code  Civ. 
Proc,  §  1398.  N.  Y.  Code  Civ.  Proc, 
§  1399  (Birds. Rev.  Stat.  (1896),  p.  1139, 
§38). 

4.  Virginia.  —  Code  (1887),  §  3630 
et  seq. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  307. 

Must  be  in  Writing.  —  Va.  Code  (1887), 

§3631. 

5    Intention  to  claim  homestead  benefit 


must   be  declared.      Va.    Code   (1887), 

§  3631. 

6.  Description  of  Premises. — The  decla- 
ration must  describe  the  property  with 
reasonable  certainty.     Va.  Code  (1887), 

§3631. 

7.  Cash  valuation  of  the  estate  selected 
must  be  stated.  Va.  Code  (1887),  § 
3631. 

8.  Homestead  in  Personalty  in  Lieu  of 
Sealty.  —  The  householder  may,  in  lieu 
of  real  estate,  set  apart  the  exemption 
in  personal  estate,  and  such  personal 
estate  shall  be  selected  by  the  house- 
holder and  set  apart  in  a  writing  signed 
by  him,  designating  and  describing  with 
reasonable  certainty  the  estate  so  se- 
lected and  each  parcel  or  article,  affixing 
to  each  its  cash  value,  and  said  writing 
shall  be  admitted  to  record  as  deeds  are 
recorded.  Va.  Code  (1887),  §§  3638, 
3639.  See  also  list  of  statutes  cited 
supra,  note  I,  p.  306;  Form  No.  10412, 
et  seq.  infra,  relating  to  personal  prop- 
erty exemptions. 

9.  Must  be  Signed.  —  Va.  Code  (1887), 

§  3631. 

10.  Becording  Declaration.  —  The  dec- 
laration must  be  recorded  as  deeds 
are  recorded      Va.  Code  (1887),  §  3631. 

The  acknowledgment  and  certificate  of 
record  may  be  as  follows: 
"  State  of  Virginia, 

County  of  Cumberland,  to  wit: 

I,   Abraham    Kent,   a   justice   of   the 

peace  for  the  county  aforesaid,  in  the 

state  of  Virginia,  do  certify  that  John 

Doe,  whose  name  is  signed  to  the  fore- 
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Form  No.  10351.' 

(W.  Va.  Code  (1891),  c.  41,  §  31.) 

This  is  to  certify  that  I  have  set  apart  as  a  homestead  for  my  own 
use  (or  for  the  use  of  Samuel  Shorty  the  infant  child  of  John  Shorty 
deceased,  or  who  is  insafie,  for  whom  I  am  guardian  or  curator,  as  the 
case  may  be)  the  following  real  estate,  to-wit:  All  that  certain  piece 
or  parcel  (or  lot,  as  the  case  may  be)  of  lands  situate  in  the  county 
(or  counties,  as  the  case  may  be)  of  Preston  and  bounded  and  described 
as  follows,  to-wit:  (^Here  insert  such  description  of  the  tract  or  parcel 
or  lot  of  land  as  will  clearly  identify  same^,  together  with  the  premises 
and  appurtenances  thereunto  belonging. 

Witness  the  following  signature  and  seal,  this  frst  day  of  February^ 
i899. 

John  Doe.     (seal) 

{^Acknowledgment?^ 

(2)  Of  Wife. 

Form  No.  10352.' 

Know  all  men  by  these  presents:  That  I  do  hereby  certify  and 
declare  that  I  am  the  wife  of  John  Doe  of  the  city  of  San  Luis  Obispo 
in  the  county  of  San  Luis  Obispo,  state  of  California,^  and  that  I  do 
now,  at  the  time  of  making  this  declaration,  actually  reside  with 
my  husband  on  the  land  and  premises  hereinafter  described.  That 
the  land  and  premises  on  which  I  reside  are  bounded  and  described 
as  follows,  to  wit:  and  lying  and  being  in  the  county  of  San  Luis 
Obispo,  state  of  California,  and  commencing  {describing property'). 

That  it  is  my  intention  to  use  and  claim  the  said  lot  of  land  and 
premises  above  described,  together  with  the  dwelling-house  thereon, 
and  its  appurtenances,  as  a  homestead,  and  I  do  hereby  select  and 
claim  the  same  as  a  homestead. 

going    writing,  bearing    date   on    the  one   thousand  dollars.      W.  Va.  Code 

tenth   day   oi   February,   iSgg,  has   ac-  (1891).  c.  41.  ^  31. 

knowledged  the  same  before  me  in  my  2.    Acknowledgment.  —  Acknowledg- 

office  aforesaid.  ment  is  necessary.    W.  Va.  Code  (i8gi), 

Given  under  my  hand  this  tentA  day  c.  41,  t^  31. 

of  February,  1899.  Becording.  —  Shall    be   presented   to 

Abraham  Kent.  the    clerk    of     the     county     court    in 

Cumberland  Conniy,  to  wit:  which  said   real  estate,  or  the  greater 

In  the  office  of  the  clerk  of  the  county  part  thereof,    may   be,    and   shall   be, 

court  for  the  county  of  Cumberland,  the  by   said   clerk,  in    a   book   to  be   pro- 

eleventh  A&y  oi  February ,  iS<pg,  this  deed  vided  by  the  county  and  kept  for  that 

of  homestead  was  presented,  and,  with  purpose,  recorded.    W.  Va.  Code  (1891), 

the    certificate    annexed,  admitted    to  c.  41,  t$  31. 

record,  at  ten  o'clock  a.  m.  8.  California.  —  Civ.  Code  (1897),  § 

Teste:               Calvin  Clark,  Clerk."  1262. 

1.    West  Virginia.  —  Code  (1891),   c.  This  form  may  be  adapted  to  other 

^\,%'yi  et  seq.  jurisdictions   where   similar   statutory 

This  form  may  be  adapted  to  other  provisions   exist.     See  list  of  statutes 

jurisdictions   where    similar   statutory  cited  supra,  note  i,  p.  307. 

provisions  exist.      See  list  of  statutes  The  declaration  as  to  formal  matters 

cited  supra,  note  i,  p.  307.  is  like  that  made  by  the  husband  under 

Notice  in  writing  must  be  given.     W.  si-nilar  circumstances.     Cal.  Civ.  Code 

Va.  Code  (1891),  c.  41,  ^5  31.  (1897),  §5^  1262,  1263.    See  also  notes  to 

Value  of  homestead  must  not  exceed  Form  No.  10345,  supra. 
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That  I  make  this  declaration  for  the  joint  benefit  of  myself  and 
husband;  and  I  declare  that  my  husband  has  not  made  a  declaration 
of  homestead,  and  that  I  have  not  heretofore  made  a  declaration  of 
homestead.^ 

That  the  actual  cash  value  of  said  property  I  estimate  to  ht  four 
thousand  two  hundred  dollars. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  this  tenth 
day  oi  February,  one  thousand  eight  hundred  and  ninety-nine. 

Signed,  sealed  and  delivered  in  )  Mary  Doe.     (seal) 

the  presence  oi  Jeremiah  Smith. 
Banks  Belk. 

(^Acknowledgment. ) 

Form  No.  10353.' 

(Commencing  as  in  Form  No.  10352,  and  continuing  to  *)  in  whose 
name  the  tract  of  land  hereinafter  described  appears  of  record ;  ^  that 
as  such  wife  of  the  sa.\d  John  Doe  I  do  hereby  claim  as  a  homestead 
of  myself  and  my  family,  a  certain  tract  of  land,  with  all  the  rights, 


1.  Most  show  that  husband  has  not  made 
declaration  and  that  she  therefore 
makes  it  for  their  joint  benefit.  Cal. 
Civ.  Code  (1897),  ^  1263;  Wilcox  v. 
Deere,  (Idaho    1897)51  Pac.  Rep.  98. 

A  declaration  by  the  wife  which 
merely  states  the  value  of  the  land,  and 
that  she,  with  her  husband,  resides 
thereon,,  is  insufficient.  Cunha  v. 
Hughes,  122  Cal.  iii. 

Defective  Declaration.  —  In  Matter  of 
Delaney,  37  Cal.  176,  the  following 
declaration  of  homestead  is  set  out: 

"  Know  all  men  by  these  presents, 
that  I,  Mary  Delaney,  wife  of  Mattke-w 
Delaney,  of  the  City  am^ County  of  San 
Francisco,  and  State  of  California,  do 
hereby  declare  and  make  known  that  I 
am  married,  and  that  I  have  made  selec- 
tion of  and  intend  to  claim  the  property 
hereinafter  described  as  a  homestead; 
that  I  am,  at  the  time  of  making  this 
present  declaration,  residing  with  my 
family  on  the  premises  hereinafter  de- 
scribed, and  that  it  is  my  intention  to 
use  and  claim  the  same  as  a  homestead, 
under  and  by  virtue  of  the  Act  of  the 
Legislature  of  the  State  of  California, 
entitled  '  An  Act  to  amend  an  Act  to  ex- 
empt the  homestead  and  other  property 
from  forced  sale  in  certain  cases,  passed 
April  2ist,  1851,  passed  April  28th, 
i860,  and  the  Act  thereby  amended.' 

The  property  so  declared  as  claimed 
and  intended  to  be  used  and  claimed 
by  me,  as  and  for  a  homestead  for  my- 
self and  family,  is  situate,  lying  and 
being  in  the  City  and  County  of  San 
Francisco,  and  is  bounded  and  described 
as    follows;  that    is    to    say,   the  lands 


bounded  as  follows,  viz-  On  the  easthy 
Stevenson's  claim;  on  the  south  by  the 
lands  claimed  by  the  United  States, 
Arbor,  and  others;  on  the  west  by  lands 
now  claimed  by  one  Nelson;  and  on  the 
north  by  lands  claimed  hy  James  M.  Mc- 
Donald and  one  Doyle,  being  part  of 
block  Tg4,  whole  of  Blocks  22y.  2j8, 
2jg,  240,  26y,  268,  2bg.  270,  and  parts  of 
Blocks  j/6,  J//,  and  ji8,  in  accordance 
with  the  '  Western  Addition'  to  the  City 
of  San  Francisco,  so  laid  down  on  the 
official  map  of  the  City  and  County  of 
San  Francisco  aforesaid. 

In  witness  whereof,"  etc. 

This  declaration  was  made  prior  to 
the  adoption  of  the  present  California 
civil  code,  and  was  objected  to  and 
objection  sustained  for  the  following 
among  other  reasons:  that  the  descrip- 
tion of  the  lands  was  uncertain,  and 
particularly  because  of  a  failure  to  state 
the  value  of  the  premises  claimed  as  a 
homestead. 

2.  Missouri. — Rev.  Stat.  (1889),  §  5435. 
This  form   may  be  adapted  to  other 

jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  307. 

Married  woman  may  hie  declaration  of 
homestead  occupied  or  claimed  by  her 
and  her  husband,  or  occupied  and 
claimed  by  her,  if  abandoned  by  her 
husband.    Mo.  Rev.  Stat.  (1889),  ^  5435. 

Must  be  in  Writing.  —  Mo.  Rev.  Stat. 
(1889),  §  5435- 

3.  Must  allege  that  she  is  wife  of  the 
person  in  whose  name  the  land  appears 
of  record.  Mo.  Rev.  Stat.  (1889),  § 
5435- 
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privileges,  immunities  and  appurtenances  thereto  belonging  and  the 
rents,  issue  and  products  thereof,  the  same  being  used  and  occupied 
by  me  and  my  family  as  such  homestead,  the  said  tract  of  land  being 
more  fully  described  as  follows:  (^describing  the  land  specifically).^ 
In  witness  whereof,  {continuing  and  concluding  as  in  Form  No.  1035S). 

b.  On  Application  to  Court. 

(1)  For  Constitutional  Homestead. 

{a)  Petition.^ 

Form  No.  i  0354  ' 

(Precedent  in  Roberts  v.  Cook,  68  Ga.  324.) 

State  of  Georgia  — Appling  County 

To  the  Honorable  Silas  A.  Crosby,  ordinary  of  said  county:* 

The  petition  of  Christopher  C.  Leggett,  of  said  county,  respectfully 
showeth  that  he  is  the  head  of  a  family  residing  in  said  county,  which 
family  consists  of  Mrs.  Henrietta  P.' Leggett,  his  wife,  and  the  follow- 
ing named  children  (minors)  residing  with  and  supported,  maintained 
and  educated  by  him,  to  wit:  Mary  Etta  Leggett,  aged  five  years, 
Nancy  Virginia  Leggett,  aged  three  years,  and  Georgia  Ann  Leggett,  aged 
one  year.*  And  your  petitioner  further  shows  that  as  such  head  of  a 
family,  he  is  entitled  to  an  exemption  of  personalty  and  setting  apart 
of  realty,  under  the  constitution  of  the  state  of  Georgia,  whereupon 
your  petitioner  humbly  prays  your  honor,  the  premises  considered, 
to  pass  a  rule  or  order  requiring  the  county  surveyor  of  said  county 

1.  Must  describe  land  claimed.  Mo.  dinary  of  said  county.  The  Petition 
Rev.  Stat.  (1889),  §  5435.  of  Josiah  M.  Frederick,  of  said  county, 

Becording    Claim.  —  Claim    must    be  respectfully  showeth,"  etc. 

filed  in   the  recorder's  office,   and  the  5.  Application  by  guardian  or  the  trus- 

recorder  must  have  a  record  of  same,  tee  of  a  family  of  minor  children  must 

Mo.  Rev.  Stat.  (1889),  ^  5435.  state  the  names  and  ages  of  the  minor 

2.  For   the  formal  parts  of  petitions  children.     2  Ga.  Code  (1895),  §  2828. 
in  a  particular  iurisdiction  see  the  titles  Application  by  head  of  a  family  must 
Complaints,  vol.  4,  p.  1019;  Petitions,  state  the  names  and  ages  of  the  family. 

8.  Georgia.  —  2  Code  (1895),  §  2827  et  2  Ga.  Code  (1895),  §  2828. 
jif^.,  relating  to  the  constitutional  home-         A  petition  which  stated  that  the  ap- 

stead.  plicant  claimed  a  homestead  as  head 

This  form  may  be  adapted  to  other  of  a  family,  and  then  stated  of  whom 

jurisdictions  where    similar    statutory  that  family  consisted,  was  suflSciently 

provisions   exist.     See  list  of  statutes  explicit.     Roberts  v.  Cook,  68  Ga.  324. 
cited  supra,  note  i,  p.  306.  Failure  to  allege  the  age  of  the  wife 

4.  Petition  to  the  ordinary  of  the  county  does  not  vitiate  the  petition.     Roberts 

in  which    the   applicant  resides,   or  in  v.  Cook,  68  Ga.  324. 
which  the  person  for  whose  benefit  the         Application  must  state  whether  the 

exemption    is   claimed   resides,    is   the  exemption  is  claimed   by  one   as    the 

method  of  making  the   application.     2  head  of  a  family  or  in  what  capacity 

Ga.  Code (1895),  §2828;  Blacker f.  Dun-  claimed.     Clark  v.    Bell,   67   Ga.    728; 

lop,  93  Ga.  819;  Rutherford  v.  Wright,  Wilder  v.  Frederick,  67  Ga.  669:  Rob- 

41   Ga.  128.  son  v.  Walker,  74  Ga.  823. 

The  county  of  applicant's  residence        Application   by  person  having  care  of 

was  suifBciently  set  forth   in  Wilder  v.  dependent  females  must  state  the  names 

Frederick,    67    Ga.    669,    as     follows:  and  ages  of  the  females  and  how  de- 

*•  Georgia,  Houston  County:  To  the  Or-  pendent.     2  Ga.  Code  (1895),  §  2828. 
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to  lay  off  and  plat  one  homestead  out  of  the  land  [in  the  schedule 
hereto  annexed]  designated  and  described,  and  also  tnat  your  honor 
will  pass  such  rule  or  order  for  the  publication  of  this  order  as  is 
required  by  the  statute  in  such  cases  made  and  provided.  And  your 
petitioner  further  shows  unto  your  honor  that  the  schedule  of  per- 
sonalty hereto  annexed  contains  a  full  and  complete  schedule  of  all 
his  personal  property,  and  also  that  the  annexed  list  or  schedule 
contains  all  the  real  estate  or  lands  that  he  is  seized  of,  and  your 
petitioner  also  says  that  the  accompanying  list  contains  a  list  of  the 
moneys,  all  his  creditors  and  their  post-offices,^  and  your  petitioner 
will  ever  pray,  etc. 

J.  N.  Blitch,  Attorney  for  petitioner. * 

{Verification  by  Leggett.')^ 

{Schedule  annexed.y^ 

Form  No.  10355." 

(Clark's  Code  Civ.  Proc.  N.  Car.  (1891),  §  524.  No.  2.) 


Application  for  any  aged  or  infirm  per- 
son must  state  the  age  of  the  person 
and  the  character  of  the  infirmity.  2 
Ga.  Code  (1895),  §  2828. 

1.  Oat  of  what  and  whose  property  the 
exemptions  are  claimed  must  be  stated. 
2  Ga.  Code  (1895),  §  2828;  Jones  v. 
Crumley,  61  Ga.  105;  Coffee  v.  Adams, 
65  Ga.  347. 

In  Blacker  v.  Dunlop.  93  Ga.  819, 
the  allegations  were  held  to  be  suffi- 
cient as  a  statement  of  whose  property 
was  sought  to  be  exempted. 

Failure  to  state  out  of  whose  prop- 
erty the  exemption  is  claimed  invali- 
dates the  homestead  as  to  creditors. 
Linch  V.  Mclntyre,  78  Ga.  209. 

But  it  is  not  a  fatal  defect,  however, 
that  the  head  of  a  family  does  not  allege 
out  of  whose  property  the  exemption  is 
claimed.  McWilliams  v.  McWilliams, 
68  Ga.  459.  Braswell  v.  McDaniel,  74. 
Ga.  319. 

The  rule  is  different  upon  the  appli- 
cation by  a  wife.  Wilder  v.  Frederick, 
67  Ga.  669;  Bechtoldt  v.  Fain,  71  Ga. 
495.  In  Langford  v.  Driver,  70  Ga.  588, 
the  application  by  a  wife  did  not  suffi- 
ciently state  out  of  whose  property  the 
homestead  was  sought.  In  Cartwright 
V.  Bessman,  73  Ga.  189,  however,  where 
the  application  of  a  wife  did  not  suffi- 
ciently show  that  the  property  out  of 
which  the  exemption  was  claimed  was 
the  husband's,  an  affidavit,  verifying 
the  schedule,  which  did  show  this, 
cured  the  defect. 

2.  Signature.  —  The  petition  may  be 
signed  by  the  attorney  of  the  applicant. 
Roberts  v.  Cook,  68  Ga.  324. 

3.  Verification.  —  A    petition    signed 


by  the  attorney,  but  verified  by  the  ap- 
plicant, is  not  void.  Roberts  v.  Cook. 
68  Ga.  324. 

4.  Schedule.  —  Applicant  shall  accom- 
pany his  petition  with  a  schedule  con- 
taining a  minute  and  accurate  descrip- 
tion of  all  real  and  personal  property 
belonging  to  the  person  from  whose 
estate  the  exemption  is  to  be  made;  and 
also  with  a  list  of  his  or  her  creditors, 
and  their  post-offices,  if  known,  which 
must  be  sworn  to  by  the  applicant  or 
his  agent.     2  Ga.  Code  (1895),  §  2828. 

The  schedule  must  be  full  and  de- 
tailed, and  free  from  fraudulent  omis- 
sions, etc.  2  Ga.  Code  (1895),  2830; 
Barilett  v.  Russell,  41  Ga.  196;  Kirt- 
land  V.  Davis,  43  Ga.  318;  Clark  v. 
Brand,  62  Ga.  23;  Blanchard  v.  Pas- 
chal, 68  Ga.  32 ;  Walker  v.  Thomason,  77 
Ga.  682;  McNally  v.  Mulherln,  79  Ga. 
614. 

Where  a  creditor  is  omitted  from  the 
list,  and  not  notified,  the  proceedings 
are  void  as  to  him.  Stewart  v  Stisher, 
83  Ga.  297. 

A  firm  is  not  bound  where  only  one 
partner,  named  in  a  schedule  as  a  cred 
itor,  is  served  with  a  notice.  Boroughs 
V.  White.  69  Ga.  841. 

Misnomer  of  partnership  creditor  in 
the  list  of  creditors  furnished  will  not 
vitiate  the  homestead  proceedings. 
Gamble  v.  Central  R.,  etc.,  Co.,  80 Ga. 
595- 

Schedule  of  personal  property  is  not 
necessary  where  homestead  in  realty 
only  is  asked.  Harkins  v.  Arnold,  46 
Ga   656. 

5.  North  Carolina.  —  Clark's  Code 
Civ.  Proc.  (1891),  §  511. 
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North  Carolina  —  Mecklenburg  County. 

T  1.     r\  \  Before  Abraham  Kent,  J.  P. 

Petition  for  Homestead.  )  Mecklenburg  County.i 

Joe  Doe^  respectfully  shows  that  he  is  entitled  to  a  homestead 
exempt  from  execution  in  certain  real  estate  in  said  county,  and 
bounded  and  described  as  follows:  {Here  describe  the  property).  The 
true  value  of  which  he  believes  to  be  one  thousand  dollars,  including 
the  dwelling  and  buildings  thereon. 

John  Doe  further  shows  that  he  is  entitled  to  a  personal  property 
exemption  from  execution  to  the  value  oi  five  hundred  dollars,  con- 
sisting of  the  following  property:  (Jlere  specify). 

John  Doe  therefore  prays  your  worship  to  appoint  three  dis- 
interested persons  qualified  to  act  as  jurors  as  assessors  to  view  the 
premises,  allot  and  set  apart  to  your  petitioner  his  homestead  and  per- 
sonal property  exemption,  and  report  according  to  law. 

Dated  March  U,  iS99. 

John  Doe,  Petitioner. 

(3)  Notice  to  Creditors? 

aa.  By  Personal  Service.* 

Form  No.  10356.* 

Georgia  —  Appling  County 
To  Conrad  Copp : 

You  are  hereby  notified  that  I  have  filed  with  the  ordinary  of  said 
county  my  application  for  a  constitutional  homestead;  that  the  said 
ordinary  has  fixed  the  eighth  day  of  May,  one  thousand  eight  hundred 
and  ninety-nine,  at  ten  o'clock  in  the  y(?r<?noon  thereof,  as  the  time, 
and  his  office,  in  Baxley^  as  the  place,  when  and  where  said  applica- 
tion will  be  heard. 

John  Doe. 

This  form  may  be  adapted  to  other  the  same,  to  each  of  his  creditors  resid- 

jurisdictions   where   similar   statutory  ing  in  the  county,  at  least  five  days  be- 

provisions   exist.     See  list  of  statutes  fore  the  hearing,  which  notice  shall  be 

cited  supra,  note  i,  p.  306.  served  personally  or  by  leaving  a  copy 

1.  To  Whom  Made.  —  Application  at  the  residence  or  house  of  business  of 
may  be  made  to  any  justice  of  the  his  creditor,  and  the  fact  of  such  notice 
peace  in  the  county  in  which  the  ap-  shall  be  verified  by  the  oath  of  the  ap- 
plicant resides.  Clark's  Code  Civ,  plicant  or  his  agent.  2  Ga.  Code  (1895), 
Proc.  N.  Car.  (1891).  §  511.  §  2832. 

2.  By  Whom  Made.  —  The  petitioner.  This  form  may  be  adapted  toother 
or  his  agent  or  attorney,  may  make  jurisdictions  where  similar  statutory 
the  application.  Clark's  Code  Civ.  provisions  exist.  See  list  of  statutes 
Proc.  N.  Car.  (1891),  §  511.  cited  supra,  note  i.  p.  306. 

3.  For  the  formal  parts  of  notices.  In  Smith  v.  Lord,  60  Ga.  462,  the  no- 
generally,  see  the  title  Notices.  tice  to  creditors  was  defective,  in  fail- 

4.  Consult  the  title  Service  of  ing  to  designate  the  time  for  hearing 
Writs  and  Papers.  the   application;  also  defective  in   de- 

5.  Georgia.  —  In  addition  to  the  no-  scribing  the  applicant  as  "  R.  J.  Smith" 
tice  by  publication  required  to  be  given,     instead  of  "J.  R.  Smith." 

the  applicant,  or  his  agent,  shall  give  6.  Time  of  heeuring  application  shall 
notice  in  writing  of  the  filing  of  such  not  be  less  than  twenty  nor  more  than 
application  and  of  the  dale  of  hearing     thirty  days  from  the  date  of  the  order 
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bb.  By  Publication.' 
Form  No.  10357.* 
(2  Ga.  Code  (1895),  §  2831  ) 
Georgia  — Appling  County. 

John  Doe  has  applied  for  exemption  of  personalty  and  setting  apart 
and  valuation  of  a  homestead,  and  I  will  pass  upon  the  same,  at  ten 
o'clock  A.  M.,  on  the  eighth  day  of  May^  one  thousand  eight  hundred 
and  ninety-nine^  at  my  office. 

John  Overton.,  Ordinary. 

Form  No.  10358.* 
{Venue  and  title  of  cause  \  ^^    j  creditors 

as  in  Form  No.  10S55.)  ]  ^^^"^^  ^^  creaitors. 
To  whom  it  may  concern: 

Yfhev&diS,  John  Doe,  of  said  county,  has  filed  with  me,  Abraham 
Kent,  a  justice  of  the  peace  within  and  for  said  county,  his  applica- 
tion, by  petition,  for  a  homestead  and  personal  property  exemption, 
guaranteed  by  article  xo  of  the  constitution  of  the  state  of  North 
Carolina  (or  by  chapter  10,  title  11,  sub-chapter  Jf.  of  the  code  of  the  state 
of  North  Carolina,  as  the  case  may  be),  I  hereby  give  notice  to  all  of 
the  creditors  of  the  said  John  Doe,  that  I  have  fixed  the  eighth  day  of 
May,  i899,  at  ten  o'clock,  in  the /^r<rnoon,  as  a  time,  and  my  office  in 
Davidson,  in  the  township  of  Deweese  in  said  county,  as  a  place,  when 
and  where  such  petition  will  be  heard,  at  which  time  and  place  you 
may  appear  and  be  heard. 

Dated  tht  fourteenth  day  oi  March,  iS99. 

Abraham  Kent,  Justice  of  the  Peace. 

{/)  Order  to  Sui^eyor.^ 

Form  No.  10359.* 

Georgia  —  Appling  County. 

of  the  ordinary  to  the  surveyor.     2  Ga.  sonal  property  exemption  shall  file  his 

Code  (i8g5),  §  2833.  or  her  petition  before  a  justice  of  the 

Creditors  residing  oat  of  county  shall  be  peace  to  have  the  same  laid  off  and  set 
notified  by  mail,  as  prescribed  by  2  Ga.  apart,  the  said  justice  shall  make  ad- 
Code  (1895),  §  2832.  See  also  Roberts  vertisement  in  some  newspaper,  pub- 
V.  Cook,  68  Ga.  324.  lished  in  the  county,  if  there  be  one,  for 

1.  Consult  the  title  Publication.  six  successive  weeks,  and  if  there  be 

2    Georgia.  —  When  the  schedule  has  no  newspaper   in  the  county,  then  at 

been  filed    and  the  application    made,  the  court-house  door  of  the  county  in 

the     ordinary    shall    publish,    in    the  which  the  petition  is  filed,  notifying  all 

gazette  where  the   orders  are  usually  creditors  of  such  applicant  of  the  time 

published,  not  more  than  twice.     2  Ga.  and   place   when   and   where  the  said 

Code  (1895),  §  2831.     See  also  Collier  z;.  petition  will  be  heard.     Clark's  Code 

Adkins,  47  Ga.  503;  Smiths   Lord,  60  Civ.  Proc.  (1891),  §  515. 

Ga.  462;  Brady  v.   Brady,  67  Ga.  368;  This  form   may  be  adapted  to  other 

Groover  v.  Brown,  69  Ga.  60.  jurisdictions   where   similar   statutory 

This  form  may  be  adapted  to  other  provisions   exist.     See   list  of  statutes 

jurisdictions    where   similar   statutory  cited  supra,  note  i,  p.  306. 

provisions   exist.     See  list  of  statutes  4.  For  the  formal  parts  of  an  order  in 

cited  supra,  note  i,  p.  306.  a   particular  jurisdiction  see  the   title 

3.  North  Carolina. — When  any  per-  Orders. 

son  entitled  to  a  homestead  and  per-  5.  Georgia.  —  Applicants  shall  apply 
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In  the  matter  of  the  application  of  John  Doe  \  Office  of  the  Ordinary  of 

for  a  constitutional  homestead.  \  said  County. 

To  Charles  Sammis,  County  Surveyor  of  said  County 

You  are  hereby  ordered  to  enter  upon  the  land  belonging  to  John 
Doe,  in  said  county,  described  as  follows:  {describing  land\  and  layoff 
for  a  homestead  for  the  ^2\di  John  Doe  and  his  family  either  the  whole 
or  so  much  of  said  land  as  will  not  exceed  in  value  the  sum  of  one 
thousand  diOWdiX's;  to  make  a  plat  thereof;  and  also  make  an  estimate 
of  the  value  of  said  land  so  laid  off  and  platted  by  you; 

And  you  are  hereby  further  ordered  to  make  return  of  your  pro- 
ceedings, together  with  said  plat  and  a  statement,  under  oath,  of  the 
value  of  said  land  so  platted  and  laid  off  by  you  for  such  homestead, 
before  me,  at  my  office,  on  or  before  the  second  day  of  May,  one 
thousand  eight  hundred  and  ninety-nine. 

Witness  my  hand  and  official  seal  this  fourteenth  day  of  March, 
one  thousand  eight  hundred  and  ninety-nine. 

(seal)  John  Overton,  Ordinary. 

(^)  Return  of  Surveyor. 
Form  No.  10360.' 

In  the  matter  of  the  application  of  John  Doe  )  ^  '    P   f- 

Jor  a  constitutional  homestead.  ? 

Georgia  —  Appling  County,  ss. 

Personally  came  before  me,  John  Overton,  the  ordinary  of  Appling 
county,  Charles  Sammis,  county  surveyor  of  said  county,  who,  upon 
oath,  says  that,  in  obedience  to  an  order  of  the  ordinary  of  said 
county,  made  on  the  fourteenth  day  of  March,  on«  thousand  eight 
hundred  and  ninety-nine,  to  him  directed,  he  did,  on  the  first  day  of 
May,  one  thousand  eight  hundred  and  ninety-nine,  out  of  and  from 
the  lands  in  said  order  mentioned  and  described,  proceed  to  lay  off 
and  plat  a  homestead  for  the  saidy<?>^/;  Doe  and  his  family,  that  a 
correct  plat  of  said  homestead  so  laid  off  is  hereto  attached  and  made 
part  of  this  return;  2  and  that  the  value  of  the  said  land   so  laid 

to  the  said  ordinary  for  an  order  to  the  provisions  exist.     See  list  of  statutes 

county  surveyor,  and,  if  there  be  none,  cited  supra,  note  i,  p.  306. 

some  other  surveyor.to  lay  off  his  home-  In   Falls  z/   Crawford,  76  Ga.  35,  the 

stead  allowed  by  the  constitution,  and  homestead   set  apart  by  surveyor's  re- 

to   make   a  plat   of   the   same.     2  Ga.  turn,  filed  and  sworn  to,  was  held  to  be 

Code  (1895).  s  2828.  invalid. 

This  form  may  be  adapted  to  other  A  written  affidavit  must  accompany 

jurisdictions    where   similar   statutory  the  return  to  authorize  the  ordinary  to 

provisions  exist.     See  list  of   statutes  approve    the    homestead        Mabry    v. 

cited  supra,  note  — ,  p.  — .  Johnson,  85  Ga   340. 

1.   Georgia.  —  Surveyor  shall    lay  off  Contempt    proceedings     may    be    had 

homestead,  make  a   plat  of  the  same,  against  a  surveyor  for  failure  to  com- 

and  make  an  affidavit  that  the  same  is  ply  with   his  duties.     2   Code  (1895),  § 

correctly  laid  off  and  platted,   stating,  2834.     Consult  the  title  Contempt,  vol. 

under  oath,  the  value  of  the  realty  so  5,  p   226. 

platted  by  him.     2  Ga.  Code  (1895),  §§  2.  Correctness  of  plat  must  be  stated. 

2834,  2837.  2  Ga.  Code  (1895),  §  2834. 

This  form   may  be  adapted  to  other  An  affidavit  to  the  effect  that  the  plat 

jurisdictions   where   similar   statutory  returned  "  is  a  correct  plat"  was  held 
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off   and    platted   by   him   as  aforesaid    is   the   sum   of  one  thousand 
dollars.! 

Charles  Sammis,  County  Surveyor. 
Sworn  to  and  subscribed  before  me  this  second  day  of  May,  one 
thousand  eight  hundred  and  ninety-nine.'^ 

John  Overton,  Ordinary. 
i^Plat  annexed.))^ 

{/)  Objections  to  Return  of  Surveyor. 

Form  No.  10361.* 

Georgia  — Appling  County. 

In  the  matter  of  the  application  of  John  Doe  )  q^-^^^^^^  ^f  Creditor. 

for  a  constttuttonal  homestead.  \        ' 

To  the  Ordinary  of  said  County: 
Conrad  Copp,  your  petitioner,  states 

I.  That  he  objects  to  the  schedule  of  the  Sdixd  John  Doe.,  filed  with 
and  accompanying  his  petition  for  a  homestead  filed  herein,  for  the 
want  of  sufficiency  and  fullness,  for  the  reason  that  {stating  wherein 
the  schedule  is  insufficient'). 

II.  That  he  disputes  the  valuation  of  the  personal  property 
embraced  in  the  schedule  of  the  sdiid  John  Doe,  filed  with  and 
accompanying  his  petition  for  a  homestead  herein,  for  the  reason 
that  the  value  of  said  personal  property  is  the  sum  of  one  thousand 
dollars,  and  not  the  sum  of  five  hundred  dollars,  as  by  the  ssdd  John 
Doe  claimed  in  his  said  application. 

III.  That  he  disputes  the  propriety  of  the  survey  of  the  home- 
stead of  the  said  John  Doe,  as  made  by  Charles  Sanunis,  county  sur- 
veyor, and  shown  by  the  return  of  the  said  Charles  Sammis,  for  the 
reason  that  the  said  survey  was  so  made  as  to  unjustly  and  need- 
lessly injure  the  value  of  the  remainder  of  the  land  left  unexempted, 
by  a  disregard  of  the  location  and  shape  of  the  entire  tract  {stating 
specifically  wherein  the  injury  consists). 

IV.  That  he  disputes  the  valuation  of  the  land  surveyed,  laid  off 
and  platted  by  Charles  Sammis,  county  surveyor  for  the  homestead 

to  be  sufficient.    Timothy  »  Chambers,  lot,  and  the  county  surveyor  returned 

85  Ga.  267.  a  plat  of  the  land  showing  that  it  was 

1.  Value  of  the  realty  platted  must  be  in  the  northwest  corner,  together  with 
stated  in  the  surveyor's  return.  2  Ga.  an  affidavit  stating  that  the  homestead 
Code  (1895),  §  2837.  was    in    the    northeast    corner   of    the 

2.  Time  of   Betam,  —  Surveyor's   re-  designated  lot,  the  word  "  northeast' 
turn   shall  be  made  at  least  five  days  was  held  to  be  a  clerical  error.    Baldwin 
before  the  time  for  passing   upon  the  Fertilizer  Co.  v.  Merritt,  loi  Ga.  387. 
application  for  exemption.     2  Ga.  Code         4.   Georgia.  — Should  any  creditor  de 
(1895),  §  2837.  sire  to  object  to  the  schedule,  for  want 

Where  the  surveyor's  return  appears  of    sufficiency    and     fullness,    or    for 

to  have  been  made  on  the  day  set  for  fraud,  or  to  dispute  the  valuation  of 

the  hearing   the   proceedings   are   not  said  personalty  or  the  propriety  of  the 

rendered    void    therefor        Roberts   v.  survey,  or  the  value  of  the  premises 

Cook,  68  Ga.  324.  so  platted,  he  shall,  at  said  time  and 

3.  Plat. — Where  an  application  for  place  of  meeting,  specify  the  same  in 
homestead  describes  the  land  as  being  writing.     2  Ga.  Code  (1895),  §  2836 

in  the  northwest  corner  of  a  specified         This  form  may  be  adapted  to  other 
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of  the  ?>a\d  John  Doe,  for  the  reason  that  the  value  of  said  land  was 
surveyed,  laid  out  and  platted  as  such  homestead,  is  the  sum  of  two 
thousand  dollars,  and  not  the  sum  of  one  thousand  dollars  as  by  said 
Charles  Sammis  valued,  as  stated  under  oath  in  his  return. 

Wherefore  your  petitioner,  the  said  Conrad  Copp,  prays  the  ordinary 
that  he  will  appoint  three  disinterested  appraisers  to  examine  the 
property  concerning  which  the  objections  are  made,  and  value  the 
same,  and  make  return,  under  oath,  to  the  ordinary,  as  to  the  truth 
and  the  merits  of  the  objections  by  your  petitioner  herein  made  and 
interposed. 

Conrad  Copp. 

Dated  the  eighth  day  oiMay,  iS99. 

(/")  Approval  of  Proceedings. 

Form  No.  10362 .' 

(2  Ga.  Code  (1895),  §  2835.) 

Approved  this  eighth  day  of  May,  one  thousand  eight  hundred  and 
ninety-nine. 

John  Overton^  Ordinary. 

(^)  Appraisement. 

aa.  Appointment  of  Appraisers.' 

{ad)  Generally . 

Form  No,  10363.* 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  10355.^ 
Whereas  John  Doe  has  petitioned  for  a  homestead  and  personal 
property  exemption  as  guaranteed  by  article  ten  of  the  constitution 
of  the  state  of  North  Carolina  (or  by  chapter  ten,  title  eleven,  sub-chapter 
four  of  the  code  of  the  state  of  North  Carolina,  as  the  case  may  be),  I 
have  this  day  appointed  Banks  Belk,  Keever  Hughes  and  Fred  Nims, 
three  disinterested  persons,  qualified  to  act  as  jurors,  residing  in  said 
county,  to  meet  at  the  residence  of  the  said  John  Doe,  and,  after 
taking  the  oath  prescribed  for  appraisers  before  some  officer  author- 
ized to  administer  an  oath,  to  lay  off  and  allot  to  the  said  John  Doe  a 

jurisdictions   where   similar  statutory  This  form  may  be  adapted  to  other 

provisions  exist.     See  list  of  statutes  jurisdictions    where    similar  statutory 

cited  supra,  note  1,  p.  306.  provisions  exist.     See  list  of  statutes 

1.  Georgia.  —  If,    at    the    time    and  cited  supra,  note  1,  p.  306. 

place  appointed  for  passing  upon  the  Plat   must   be  approved   by  the   or- 

application,  no  objection  shall  be  urged  dinary.     Lary  v.  Baker,  85  Ga.  687. 

by  the  creditor,  the  ordinary  shall  in-  2.  For  the  formal  parts  of  an  order 

dorse  upon  the  schedule  and  upon  the  in  a  particular  jurisdiction  see  the  title 

plat  the  following:     "Approved  this  Orders. 

second  day  of  May,  one  thousand  eight  3.  North  Carolina.   —  Clark's     Code 

hundred  and  ninety-nine,"  signing  the  Civ.  Proc.  (1891),  §§  511,  512. 

same  oflScially,  which  sttall  be  recorded  This   form  may  be  adapted  to  other 

by   the    clerk   of    the    superior    court  jurisdictions  where   similar    statutory 

of  the  county.      2  Ga.  Code  (1^95),  §  provisions  exist.     See   list  of  statutes 

2835.  cited  supra,  note  i,  p.  306. 
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homestead  with  metes  and  bounds,  according  to  the  direction  of  the 
said  John  Doe,  not  to  exceed  one  thousand  dollars  ^  in  value,  and  to 
make  and  sign  a  descriptive  account  of  the  same  and  return  it  to  the 
office  of  the  register  of  deeds  of  said  county;  and  also  to  set  apart 
to  the  said  John  Doe  the  personal  property  exemption  to  be  by  him 
selected,  out  of  the  articles  of  personalty  to  which  he  may  be  entitled 
under  chapter  ten,  title  eleven,  sub-chapter  four  of  the  code  of  the 
state  of  North  Carolina,  not  exceeding  the  sum  of  five  hundred  dol- 
lars,2  and  to  make  and  sign  a  descriptive  list  thereof  and  return  the 
same  to  the  register  of  deeds. 

Dated  this  fourteenth  day  of  March,  one  thousand  eight  hundred 
and  ninety-nine. 

Abraham  Kent,  Justice  of  the  Peace. 

{bU)   Upon  Objection  of  Creditor. 

Form  No.  103 6 4.* 

Georgia  —  Appling  County. 

Ordinary  Court  of  said  County. 
In  the  matter  of  the  application  of  John  Doe  \  Appointment   of   Ap- 
for  a  constitutional  homestead.  \  praisers. 

Whereas  Conrad  Copp,  a  creditor  of  the  said  John  Doe,  has  made 
and  filed  his  objections  herein,  objecting  to  the  schedule  of  the  said 
John  Doe  filed  with  and  accompanying  his  petition  for  a  homestead 
for  the  want  of  sufficiency  and  fullness,  and  disputing  the  valuation  of 
the  personal  property  embraced  m  the  schedule  of  the  said  John  Doe, 
filed  with  and  accompanying  his  petition  for  a  homestead  and  dis- 
puting the  propriety  of  the  survey  of  the  homestead  of  the  said  John 
Doe,  as  made  by  Charles  Satnmis,  county  surveyor,  as  shown  by  the 
return  of  the  said  Charles  Sammis,  for  the  reason  that  the  said  survey 
was  so  made  as  to  unjustly  and  needlessly  injure  the  value  of  the 
remainder  of  the  land  left  unexempted  by  a  disregard  of  the  location 
and  shape  of  the  entire  tract,  and  also  disputing  the  valuation  of  the 
land  surveyed  and  platted  by  the  said  Charles  Sammis,  county  surveyor, 
for  the  homestead  of  the  said  John  Doe; 

It  is  therefore  ordered,  that  you.  Banks  Belk,  Keever  Hughes  and 
Fred  Nims,  be  and  you  are  hereby  appointed  three  disinterested 
persons  as  appraisers,  to  examine  the  property  concerning  which  the 
objections  are  made,  and  to  value  the  same  and  make  returns  and 
report  concerning  your  finding,  to  me  on  the  eighteenth  day  of  May, 
i899. 

Witness  my  hand  and  official  signature  this  eighth  day  o(  May,  i899. 

John  Overton,  Ordinary. 

1.  Value  of  homestead  must  not  exceed  3.  Georgia. — Upon  objection  made, 
the  sum  of  one  thousand  dollars,  as  provided  in  2  Ga.  Code  (1895),  §2836, 
Clark's  Code  Civ.  Proc.  N.  Car.  (1891),  unless  the  applicant  shall  so  alter  said 
§  511.  schedule  or  plat,  or  both,  as  to  remove 

2.  Value  of  personal  property  exemption  said  objection,  said  ordinary  shall  ap- 
mustnot  exceed  the  sum  of  five  hundred  point  three  disinterested  appraisers  to 
doilars.  Clark's  Code  Civ.  Proc.  N.  examine  the  property  and  to  value  the 
Car.  (1891),  §  512.  same,  and.  on  their  return,  under  oath, 
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bb.  Return  of  Appraisers. 

Form  No.  10365.' 
Georgia  —  Appling  County. 
Jn  the  matter  of  the  application  of  fohn  Doe  )  -d   ^  r  a 

for  a  cLtitutinal  homestead.  \  ^^^"^"  °^  Appraisers. 

We,  the  undersigned,  appointed  as  appraisers  herein,  by  an  order 
made  by  the  ordinary  of  said  county,  on  iht  fourteenth  day  of  May, 
i899,  in  obedience  to  said  order,  do  hereby  return  and  report  as 
follows- 

I.  That  the  schedule  filed  with  and  accompanying  the  petition  filed 
herein  is  sufficient  and  full, 

II.  That  the  value  of  the  personal  property  embraced  in  the  sched- 
ule filed  with  and  accompanying  the  petition  as  filed  herein  is  the 
sum  oi  five  hundred  doUar?,. 

III.  That  there  was  no  impropriety  in  the  survey  of  the  lands  sur- 
veyed and  platted  as  a  homestead  herein. 

IV.  That  the  value  of  the  realty  laid  off  and  platted  as  a  home- 
stead for  the  said  /ohn  Doe,  under  the  survey  of  Charles  SammiSy 
county  surveyor,  is  of  the  value  of  twelve  hundred  dollars. 

Banks  Belk. 

Keever  Hughes. 

Fred  Nims. 
Sworn  to  and  subscribed  before  me  this  eighteenth  day  of  May,  i899, 

John  Overton,  Ordinary. 
{Approval  indorsed,  y^ 

cc    Objections  to  Return  of  Appraisers. 
(aa)  Notice  of  Objections.^ 
aaa.  By  Judgment  Creditor. 

Form  No.  10366.* 

(Venue  and  title  of  court  and  cause  \  ^.j   ,•  „     r  ^,  .     ,. 
^        as  in  Form  No.  10S65.)  \  ^^^ice  of  Objections. 

To  Simon  Stevenson,  sheriff  of  said  county,  and  to  John  Doe: 

if  either  be  found  too  large,  such  alter-  return  of  appraisers  where  the  property 

ations  shall    be  made  in   the  schedule  laid  off  and  set  apart  as  a  homestead 

and  in  the  plat  as  the  ordinary  may  and   personal    property   exemption    is 

deem  proper.    2  Ga.  Code  (1895),  §  2838.  sought  to  be  levied  on   under  process. 

This  form  may  be  adapted  to  other  Clark's  Code  Civ.  Proc.  (i8gi).  §§  511, 

jurisdictions    where   similar   statutory  512.     See  infra.  Form  No.  10385. 

provisions  exist.     See  list  of  statutes  2.  Approval.  —  The    approval   of   the 

cited  supra,  note  i,  p.  306.  schedule  and   plat,  after  the  return  of 

1,  Georgia. — 2   Ga.    Code    (1895),   §  the  appraisers,  shall  be  as  required  by 

2838.  2  Ga.    Code   (1895),    §   2835;    and    the 

This  form  may  be  adapted  to  other  schedule  and  plat  shall  be  recorded  as 

jurisdictions    where    similar   statutory  in  said  section  provided.     2  Ga.  Code 

provisions   exist.     See   list  of  statutes  (1895),   §   2838.     See   supra.   Form  No. 

cited  supra,  note  i,  p.  306.  10362. 

North  Carolina.  —  Return  of  apprais-  8.  For   the   formal  parts  of   notices, 

ers,  in  proceedings  for  homestead  and  generally,  see  the  title  Notices. 

personal  property  exemption  upon  peti-  4.  North    Carolina.  —  Clark's    Code 

tion,  is  in  all  material  respects  like  the  Civ.  Proc.  N.  Car.  (1891),  §  519. 
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I,  Richard  Hoe,  the  judgment  creditor  herein,  hereby  notify  you 
that  I  am  dissatisfied  with  the  valuation  and  allotment  of  the  ap- 
praisers (or  assessors,  as  the  case  may  be)  of  the  homestead  and  per- 
sonal property  exemption  of  the  saxd  John  Doe,  made  by  virtue  of  an 
execution  issued  therein,  and  that,  on  or  before  the  seventeenth  day  of 
May,  one  thousand  eight  hundred  and  ninety-nine,  I  will  file  ray  ob- 
jections in  writing  to  the  return  of  the  said  appraisers  (or  assessors,  as 
the  case  may  be)  with  the  clerk  of  the  Superior  Court  of  Mecklenburg 
county. 

Dated  Xhe  fifteenth  day  oiMay,  i899. 

Richard  Roe. 

bbb.  By  Judgment  Debtor. 

Form  No.  10367.* 

{Venue  and  title  of  court  and  cause  \  ^^        £  Obiections 
as  in  Form  No.  10855.^  \  ^^"^^  ^^  UDjecuons. 

To  Simon  Stevenson,  sheriff  of  said  county,  and  to  Richard  Roe '. 

I,  John  Doe,  the  judgment  debtor  herein,  {continuing  and  concluding 
as  in  Form  No.  10366,  except  that  the  notice  is  signed  by  John  Doe  instead 
of  Richard  Roe\ 

ccc.  By  Other  Creditor. 
Form  No.  10368.* 

(  Title  of  court  and  cause  \  j^    j        ,  Obiections 

as  in  Form  No.  10355:)  \^^^^^^  ^i  UDjections. 
To  Simon  Stevenson,  Sheriff  of  said  County,  and  to  John  Doe: 

I,  John  Crane,  a  creditor  of  the  said  John  Doe,  hereby  notify  you 
{continuing  and  concluding  as  in  Form  No.  10366,  except  that  the  notice 
is  signed  by  John  Crane  instead  of  Richard  Roe). 

This  form  may  be  adapted  to  other  the  adverse  party  that  he  is  dissatisfied 

jurisdictions   where   similar   statutory  therewith.     Clark's  Code  Civ.  Proc.  N. 

provisions   exist.     See   list  of  statutes  Car.  (1891),  §  519. 

cited  supra,  note  i,  p.  306.  2.  North    Carolina.   —  Clark's    Code 

Witlihi  ten  days  after   the  return  of  Civ.  Proc.  (1891),  §  519. 

the  appraisers  of   the   homestead  and  Within  six  months  after  the  return  of 

personal  property  exemption  the  judg-  the  appraisers  of  the  homestead  or  per- 

ment   creditor   may  notify    the  sheriff  sonal  property  exemption  any  creditor 

and  the  adverse  party   that  he  is  dis-  other  than  the  judgment  creditor,  may 

satisfied  therewith.     Clark's  Code  Civ.  notify  the  adverse  party  that  he  is  dis- 

Proc.  N.  Car.  (1891),  §  519.  satisfied  therewith.     Clark's  Code  Civ. 

Service  of  notice  of  dissatisfaction  with  Proc.  N.  Car.  (1891).  §  519, 

the  valuation  and  allotment  of  the  ap-  Within  six  months  from  the  time  of 

praisers  or  assessors  of  homestead  and  assessment  or  appraisal,  and  upon  ten 

personal  properly  exemptions  must  be  days'  notice  to  the  petitioner,  any  cred- 

personally  served,  and   cannot   be   by  itor   may  file  his  objections  with    the 

mail   or   orally.     Allen   v.   Strickland,  register   of   deeds  of  the  county,   and 

TOO  N.  Car.  225.  the  register  shall  return  the  same  to  the 

1.  North    Carolina.  —  Clark's    Code  clerk  of  the  superior   court,  who  shall 

Civ.  Proc.  (1891),  §  519.  place  the  same  on  the  civil  issue  docket. 

Within  ten  days  after   the   return  of  to  be  tried,  as  in  case  of  objection  where 

the   appraisers  of  the  homestead   and  the   homestead    is   sought   to   be   sold 

personal  property  exemption  the  judg-  under  process.    Clark's  Code  Civ.  Proc. 

ment  debtor  may  notify  the  sheriff  and  N.  Car.  (1891),  §  520. 

323  Volume  9 


10369.        HOMESTEADS  AND  EXEMPTIONS        10370. 

(bb)   The  Objections. 
Form  No.  10369.' 

{Venue  and  title  of  cause  \  Superior  Court. 

as  in  Form  No.  10355.)  )  Objections  to  Return. 

I,  John  Doe  (or  Richard  Roe  or  John  Crane,  as  the  case  may  be),  in 
pursuance  of  a  notice  by  me  heretofore  given  that  I  am  dissatisfied 
with  the  valuation  and  allotment  of  the  homestead  and  personal 
property  exemption  of  the  said  John  Doe,  do  hereby  file  with  the 
clerk  of  the  Superior  Court  of  said  county  my  objections,  in  writing, 
to  the  return  of  said  appraisers  (or  assessors,  as  the  case  may  be), 
which  is  hereto  annexed  and  marked  Exhibit  A,  and  made  a  part 
hereof. 

My  objections  to  said  return  are  as  follows: 

I.   (^Stating  the  objections  seriatim  in  numbered  paragraphs .) 

And  I.  the  sa.\(\  John  Doe  {or  Richard  Roe  or  John  Crane,  as  the 
case  may  be)  request  that,  in  pursuance  of  section  519  of  the  code  of 
the  state  oi  North  Carolina  of  1883,  the  clerk  of  the  said  court  shall 
put  the  said  objections  upon  the  civil  issue  docket  for  trial  at  the 
next  term  thereof  as  other  civil  actions. 

Dated  this  seventeenth  day  oi  May,  iS99. 

John  Doe  (or  Richard  Roe  or  John  Crane, 
as  the  case  may  be). 

(  Transcript  of  return  anruxed^ 

{cc)  Undertaking  of  Objector. 

Form  No.  10370.* 

(Title  of  court  and  cause  \  tt^^^^*.-,!,;,,-^  ^f  rkK;..^*^, 
as  in  Form  No.  10S55>^  \  Undertakmg  of  Objector. 

Whereas  I,  John  Doe  (or  Richard  Roe  or  John  Crane,  as  the  case 
may  be),  have,  pursuant  to  section  519  of  the  code  of  the  state  of 
North  Carolina,  upon  due  notice  by  me  given,  filed  with  the  clerk  of 
the  Superior  Court  of  said  county  my  objections,  in  writing,  to  the 
valuation  and  allotment  of  homestead  and  personal  property  exemp- 
tion heretofore,  to  wit,  on  the  tenth  day  of  May,  one  thousand 
eight  hundred  and  ninety-nine,  made  by  Banks  Belk,  Keever  Hughes, 

1,  North  Carolina.  —  Objections,  in  in  the  office  of  the  clerk  of  the  superior 
writing,  to  the  return  of  the  appraisers  court  in  the  county  where  the  allotment 
of  the  homestead  or  personal  property  is  made,  accompanied  by  a  transcript 
exemption,  together  with  a  transcript  of  of  the  allotment  or  appraisement  Mc- 
the  return,  must  be  filed  with  the  clerk  Auley  v.  Morris,  loi  N.  Car.  369. 

of  the  superior  court  of  the  county,  and  3.    North    Carolina. — The    creditor, 

the  clerk  shall  put  the  same  on  the  civil  debtor    or   claimant   objecting    to   the 

issue  docket  for  trial  at  the  next  term,  allotment  made  by  the  appraisers  (or 

as  other  civil   actions.     Clark's   Code  assessors,  as  the  case  may  be),  under 

Civ.  Proc.  (1891),  §  519.  execution  or  petition,  shall  file  with  the 

This  form  may  be  adapted  to  other  clerk  of  the  superior  court  an  under- 

jurisdictions   where   similar  statutory  taking  in  the  sum  of  one  hundred  dol- 

provisions   exist.     See  list  of  statutes  lars,  for  the  payment  to  the   adverse 

cited  supra,  note  i,  p.  306.  party   for  such  costs  as    shall   be  ad- 

2.  Transcript.  —  Exceptions  to  the  al-  judged  against  him.  Clark's  Code 
lotment  of  homestead  or  personal  prop-  Civ.  Proc.  (1891),  §  522 

erty  exemptions  must  always  be  filed        This  form  may  be  adapted  to  other 
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and  Fred  Nims,  appraisers  (or  assessors,  as  the  case  may  be),  to  and 
for  John  Doe,  the  defendant  in  the  above  entitled  cause ; 

Now,  therefore,  we,  John  Doe  (or  Richard  Roe  or  John  Crane,  as 
the  case  may  be)  and  John  Fen  and  Richard  Den,  all  of  the  county 
of  Mecklenburg,  in  the  state  of  North  Carolina,  undertake,  in  the  sum 
of  one  hundred  dollars,  for  the  payment  to  the  said  John  Doe  (or 
Richard  Roe,  as  the  case  may  be)  of  such  costs  as  shall  be  adjudged 
against  him  by  reason  of  the  objections  herein  made  as  aforesaid. 

{Concluding  with  signatures  and  justification  of  sureties  as  in  Form 
No.  2718.) 

(2)  For  Statutory  Homestead,^ 

Form  No.  1037  i.* 
Georgia  —  Appling  County. 
To  the  Honorable yi(7^«  Overton,  Ordinary  of  said  County: 

I,  John  Doe,  desiring  to  claim,  as  exempt  from  levy  and  sale  by 
virtue  of  any  process  whatever,  under  the  laws  of  the  state  of  Geor- 
gia, the  benefit  of  the  statutory  or  short  homestead  provided  for  by 
the  provisions  of  section  2866  of  the  civil  code  of  Georgia  of  1895, 
hereby  certify  that  I  am  a  resident  of  the  county  of  Appling,  in  the 
state  of  Georgia,  and  that  I  am  the  head  of  a  family,  which  said  family 
consists  of  my  w'lie,  Jane  Doe,  digt^d  forty  years,  and  one  minor  child, 
to  wit,  Dora  Doe,  aged  twelve  years ;  and  I  do  herewith  return  a  com- 
plete schedule  of  all  the  property  by  me  claimed  to  be  exempt,  as 
follows,  to  wit: 

Real  estate,  to  wit:  (describing  the  realty). 

Personal  property,  to  wit:  (describing  personal  property,  enumerating 
each  article,  describing  the  same  in  detail). 

jurisdictions  where  similar   statutory  The  wife,  where  the  husband  refuses, 

provisions  exist.     See  list  of  statutes  may  secure  the  statutory   homestead, 

cited  supra^  note  i,  p.  306.  Connally  v.  Hardwick,  61  Ga.  501. 

1.  For  the  formal  parts  of  a  petition  Whose  estate  is  comprehended  and  se- 
in  a  particular  jurisdiction  consult  cured  and  whose  right  of  exemption  is 
the  titles  Complaint,  vol.  4,  p.  1019;  sought  to  be  established  must  be  shown. 
Petitions.  Mapp  v.  Long  62  Ga.  568. 

2.  Georgia.  —  Every  debtor  seeking  Objections  to  Statutory  Homestead. — 
the  benefit  of  the  statutory  homestead,  Should  any  creditor,  for  any  cause,  dis- 
provided  by  2  Ga.  Code  (1895),  §  2866,  pute  the  propriety  of  the  survey  or  the 
or,  if  he  refuses,  his  wife,  or  any  per-  value  of  the  improvements,  upon  ap- 
son  acting  as  her  friend,  shall  make  plication  to  the  ordinary  and  notice  to 
out  a  schedule  of  the  property  claimed  the  debtor  the  ordinary  may  appoint 
to  be  exempt,  and  return  the  same  to  three  appraisers  to  view  the  survey  and 
the  ordinary  of  the  county,  without  value  the  improvements,  and  on  their 
making  any  application  for  homestead,  return  the  ordinary  may  direct  the  sur- 
and  it  shall  not  be  necessary  to  publish  veyor  to  make  such  alterations  as  shall 
the  same  in  a  gazette.  The  ordinary  in  his  judgment  be  conformable  to  law. 
shall  record  the  schedule  in  a  book,  2  Ga.  Code  (1895),  §  2869.  Consult 
kept  by  him  for  that  purpose.     2  Ga.  Form  No.  10354  et  seq. 

Code  (1895).  ^  2867.  North  Carolina.  —  In  North  Carolina 

This  form  may  be  adapted  to  other  the  statutory  homestead  is  set  apart     1 

jurisdictions   where    similar   statutory  petition,  in  like  manner  as  the  consti- 

provisions   exist.     See  list  of   statutes  tutional   homestead   is   awarded.     See 

cited  supra,  note  l,  p.  306.  supra.  Form  No.  10355  et  seq. 
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10373. 


2.  Award  of  Homestead  Upon  Execution.^ 

a.  In  General. 

(1)  Notice  to  Execution  Debtor  by  Sheriff.* 

(a)  Of  Levy. 

Form  No.  10372.' 

Essex,  ss. 

Ho  John  Doe.,  of  Salem.,  in  said  County: 

You  are  hereby  notified  that  on  the  fourteenth  day  of  March,  a.  d. 
one  thousand  eight  hundred  and  ninety-nine,  under  and  by  virtue  of 
an  execution,  to  me  directed,  in  which  Richard  Roe,  of  Salem,  in  said 
county,  is  creditor  and  you  are  debtor,  I  did  levy  upon  and  take  the 
following  described  land:  (describing  land). 

Dated  the  fourteenth  day  oi  March,  i899. 

Simon  Stevenson,  Sheriff. 

(^)  Of  Levy  and  Sale, 

Form  No.  10373.' 

Essex,  ss. 

'Yo  John  Doe,  of  Salem,  in  said  County: 

By  virtue  of  an  execution  which  issued  upon  a  judgment,  in  favor 
of  Richard  Roe,  of  said  Salem,  recovered  against  you  at  the  last  term 
of  the  First  District  Court  of  Essex,  I  have  taken  certain  real  estate, 
lying   in  said  Essex,  being  the  farm  whereon  you  now  live  and  the 


1.  A  previOTU   selection    or  award  of 

homestead  is  not,  as  a  general  rule, 
necessary  to  the  setting  off  of  the  real 
property  exemption  to  a  debtor  against 
whom  an  execution  has  issued.  See 
list  of  statutes  cited  supra,  note  i, 
p.  306. 

The  levying  officer  must  see  that  the 
debtor  who  complies  with  the  statutory 
requirements  is  allowed  his  homestead 
right,  and,  when  necessary,  must  set 
apart  the  homestead  to  him.  Nichols 
V.  Spremont,  iii  111.  631;  Rhyne  v. 
Guevara,  67  Miss.  139;  Tucker  v.  Ken- 
niston,  47  N.  H.  267;  Bradford  v.  Bu- 
chanan, 39  S.  Car.  237;  Webb  v. 
Cowley,  5  Lea  (Tenn.)  722.  See  also 
10  Encycl.  of  PI.  and  Pr.  69;  list  of 
statutes  cited  supra,  note  i,  p.  306. 

In  most  states  the  officer  appoints 
appraisers  or  commissioners  to  set  off 
the  homestead;  and,  where  the  debtor 
refuses  or  delays  to  choose  his  home- 
stead, the  right  of  his  family  shall  not 
be  lost  or  waived,  as  the  officer  must 
appoint  appraisers  or  otherwise  follow 
the  statutory  provisions.  Dillman  v. 
Will  County  Nat.  Bank,  138  111.  282; 
Letchford  v.  Gary,  52  Miss.  791;  Rhyne 


V.  Guevara,  67  Miss.  139;  Meyer  v. 
Nickerson,  100  Mo.  599;  Swift  z/.  Dewey, 
20  Neb.  107;  Myers  v.  Ham,  20  S.  Car. 
522;  Bull  V.  Rowe,  13  S.  Car.  355.  See 
also  list  of  statutes  cited  supra,  note 
I,  p.  306. 

When  the  court,  as  in  some  states  it 
is  empowered  to  do,  sets  off  and  fixes 
the  homestead,  the  proceedings  are 
similar  to  proceedings  on  application 
to  a  court  to  award  a  homestead  when 
no  execution  has  been  issued.  See 
list  of  statutes  cited  supra,  note  I, 
p.  306.  See  also  supra.  Forms  Nos. 
10354  to  10371. 

2.  For  the  formal  parts  of  a  notice  in 
a  particular  jurisdiction  see  the  title 
Notices. 

For  other  notices  to  execution  debtor 
see  infra.  Form  No.  10422. 

3.  Massachusetts.  —  Pub.  Stat.  (1882), 
c.  123,  c.  172. 

See  also  the  titles  Executions  Against 
Property,  vol.  8,  p.  i;  Extent,  vol.  8, 
p.  441. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  306. 
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same  that  is  described  in  a  deed  thereof  ixom.  Francis  Hubbard \.o  you, 
recorded  in  the  registry  of  deeds  for  said  county,  in  book  1(H),  at 
page  213',  and,  on  the  thirty-first  day  oi  July  current,  at  twelve  o'clock 
at  noon,  at  the  Essex  House  in  said  Salem  in  said  Essex,  I  shall  offer 
for  sale,  to  the  highest  bidder,  at  public  auction,  the  aforesaid  real 
estate,  to  satisfy  said  execution  and  all  fees  and  charges  of  sale. 
Dated  the  first  day  oi  July,  i898. 

Simon  Stevenson,  Sheriff 

(^)  0/  Sale  if  Surplus  is  Not  Paid. 

Form  No.  10374.' 

Hillsborough,  ss. 

To  John  Doe,  of  Milford,  in  said  County: 

Please  take  notice  that,  if  the  sum  of  one  hundred  dollars,  which  is 
the  surplus  of  value  above  the  sum  oi  five  hundred  dollars,  as  shown 
by  the  annexed  certificate  of  appraisers,  is  not  paid  to  me  within 
sixty  days  from  the  service  upon  you  of  this  notice,  I  shall  sell  the 
entire  homestead,  so  appraised  by  said  appraisers,  as  shown  by  their 
said  certificate,  pursuant  to  section  8,  of  chapter  138,  of  the  New 
Hampshire  public  statutes  of  1891. 

Dated  at  Milford,  the  tenth  day  oi  January,  iS99. 

Simon  Sterjenson,  Sheriff, 

(^)   To  Make  Designation  of  Ho,nestead. 

aa.  Before  Levy. 

Form  No.  10375.* 

The  State  of  Texas, ) 
Freestone  County,  j 
'Vo  John  Doe,  oi  Fairfield,  in  said  County: 

Whereas  I,  Simon  Stevenson,  sheriff  of  said  county,  have  in  my  hands 

1.  New  Hampshire.   —    Pub.      Stat.  2.   Texas. — The   sheriflf   holding   an 

(1891),  c.   138,  §  8,  providing  that  the  execution  against  one  who  owns  an  ex- 

oflScer  is  to  give  a  copy  of  this  certifi-  cess   of  land   over  and  above  his  ex- 

cate  "to  the  debtor,  to  the  wife  or  hus-  empted  homestead,  not  separated  and 

band  of  the  debtor,  if  any.  and  to  the  partitioned  therefrom,  may,  on  his  own 

guardian  of  the  minor  children  of  the  motion,   and   shall,  if  required   by  the 

debtor  if   there  be   one,  with   a   notice  plaintiff  in  execution,  his  agent  or  at- 

that  if  the  surplus  above  five  hundred  torney,  notify  the  defendant  in  execu- 

doUars  is  not  paid  to  him  within  sixty  tion    to   designate   and   set    apart   his 

days  the  entire  homestead  may  be  set  homestead  from  the  remainder  of  the 

off  to  the  creditor  or  sold."     See  also  land  so  owned  and  occupied  by  him, 

Mullet  V.  Inderreiden,  79  111.  382;  Mo.  and,  on  his  failure  to  do  so  within  ten 

Rev.  Stat.  (1889),  §   5444;  Simonds   v.  days,  the  sheriff  will  proceed  to  have 

Haithcock,  24  S.  Car.  207;  and  the  titles  such   partition   made   as   provided    by 

Executions,  vol.  8,  p.  1;  Extent,  vol.  law.     Tex.  Rev.  Stat.  (1895),  art.  2407. 

8,  p.  441.  This  form  may  be  adapted  to  other 

This  form  may  be '  adapted  to  other  jurisdictions    where   similar   statutory 

jurisdictions   where   similar    statutory  provisions  exist.     See  list  of  statutes 

provisions   exist.      See    list  of   statutes  cited  supra,  note  i,  p.  306. 

cited  supra,  note  i,  p.  306.  Beqnisites    of    Notice.  —  The    notice 

327  Volume  9. 


10375.        HOMESTEADS  AND  EXEMPTIONS.       10377. 

an  execution  in  favor  of  Richard  Roe,  the  execution  creditor,  and 
against  you,  the  execution  debtor,  which  said  execution  was  issued 
out  of  the  County  Court  of  said  county  on  the  fourteenth  day  of 
March,  one  thousand  eight  hundred  and  ninety-nine;  pursuant  to 
the  Texas  revised  statutes  of  1895,  article  2407,  you  are  hereby 
notified  to  designate  and  set  apart,  as  your  homestead,  from  the 
remainder  of  the  lands  owned  by  you,  such  part  thereof  as  by  law 
you  are  entitled  to,  and  that  upon  your  failure  to  do  so  within  ten 
days  I  will  proceed  to  have  such  partition  made  as  provided  by 
law. 

Dated  the  second  day  of  May,  j899. 

Simon  Stevenson, 
Sheriff  of  Freestone  County,  Texas, 

bb.  After  Levy. 
Form  No.  10376.' 

Richard  Roe,  plaintiff,  |  j^  ^^^  j^.^^^.^^  ^^^^^  ^^  Harrison  County, 
agamst  >■  j-  •" 

John  Doe,  defendant.  ) 
To  John  Doe,  of  Logan,  in  said  County 

You  are  hereby  notified  that,  under  and  by  virtue  of  an  execution, 
to  me  directed,  issued  by  the  clerk  of  the  District  Court  of  Harrison 
county,  Iowa,  upon  a  judgment  rendered  by  said  court  in  the  above 
entitled  action,  in  favor  of  Richard  Roe  and  against  John  Doe.  I  have 
levied  upon  the  following  described  real  estate:  (describing  the  real 
estate);  and  that,  at  ten  o'clock  in  the.  forenoon  of  the.  twenty-sixth 
day  of  November,  one  thousand  eight  hundred  and  ninety-eight,  at  the 
front  door  of  the  court-house  in  said  Harrison  county,  Iowa,  said  prop- 
erty will  be  sold  to  satisfy  said  execution. 

You  are  further  notified  that  said  real  estate  includes  your  home- 
stead, and  that,  prior  to  said  sale,  you  may  select  the  homestead,  and 
cause  it  to  be  marked  out,  and  platted,  and  recorded,  as  provided 
by  law; 

And,  in  case  you  refuse  or  neglect  to  mark  out,  plat  and  record  a 
homestead,  I  shall  have  said  homestead  selected,  marked  out,  platted 
and  recorded,  as  provided  by  law. 

Dated  at  Logan,  the  eighteenth  day  oi  November,  i898. 

Simon  Stevenson, 
Sheriff  of  Harrison  County,  Iowa. 

(2)  Notice  to  Officer  Holding  Execution. ^ 
{a)  By  Execution  Debtor. 

must  be  written  or  printed,  and  shall  jurisdictions   where   similar    statutory- 
he  signed  by  the  sheriff  or  constable,  provisions   exist.     See  list  of  statutes 
as  the  case  may  be.     Tex.    Rev.   Stat,  cited  supra,  note  I,  p.  306. 
(1895),  art.  2408.  2.  For  the  formal  parts  of  a  notice  in 

1.  Iowa. — Code  (1897).  §  2979.  a  particular  jurisdiction    see   the  title 

This  form  may  be  adapted  to  other  Notices. 
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Form  No.  i  0377.' 

Hillsborough,  ss. 
To  Simon  Stevenson,  Sheriff  of  the  County  of  Hillsborough,  State  of 
Ne^v  Hampshire: 

I,  John  Doe,  the  undersigned,  execution  debtor  on  whose  real  estate 
you  hold  to  be  levied  an  execution  in  favor  of  Richard  Roe,  hereby 
request  you  to  cause  a  homestead,  of  the  value  oifive  hundred  dollars 
to  be  assigned  and  set  off  out  of  my  interest  in  the  homestead  now 
occupied  by  me  and  my  family,  in  Milford,  in  said  county, 2*  and  I 
desire  and  request  that  said  homestead  be  assigned  and  set  off  from 
the  following  described  premises:  {describing  the  premises  selected^. 

Dated  at  Milford,  the  fifth  day  oi  November,  iS99. 

John  Doe. 

(b)  By  Execution  Creditor. 

Form  No.  10378.' 

Hillsborough,  ss. 

To  Simon  Stevenson,  Sheriff  of  said  County: 

Take  notice,  that,  in  the  matter  of  the  execution  which  is  now  in 
your  hands,  issued  in  favor  of  the  undersigned,  Richard  Roe,  as  the 
execution  creditor,  and  against  yi?^^  Z>^^,  as  the  execution  debtor, 
directing  you  to  levy  upon  the  real  estate  of  the  said  John  Doe,  from 
which  said  real  estate  the  said  John  Doe,  the  husband,  has  requested 
you  in  writing  to  cause  a  certain  homestead  to  be  set  off  and  assigned, 
as  follows:  {describing  the  premises  requested  to  be  assigned^,  I,  Richard 
Roe,  the  said  execution  creditor,  deny  that  said  real  estate  is  legally 
subject  to  any  homestead  right. 

Dated  aX.  Milford,  the  thirty-first  day  oi  December,  iS98. 

Richard  Roe. 

(3)  Appraisement.* 

1.  New  Hampshire.  —  Pub.  Stat.  3.  New  Hampshire.  —  If  the  officer, 
(1891),  c.  138.  §  6,  providing  that  the  about  to  levy  an  execution  upon  land 
officer  requited  to  levy  an  execution  on  in  which  a  homestead  right  is  or  may 
the  debtors  homestead  shall  cause  the  be  claimed,  is  notified  in  writing  by  the 
homestead  right  to  be  appraised  and  execution  creditor  that  he  denies  the 
set  off  to  the  debtor  in  the  manner  land  existence  of  the  right,  the  officer  shall 
is  set  off  to  a  creditor,  and  shall  extend  forthwith  return  the  execution,  with 
the  execution  on  the  remainder.  the   notice,   to   the  clerk's   office  from 

See  also  the  titles  Executions,  vol.  which  it  is  issued.     Pub.   Stat.  (1891), 

8,  p.  i;  Extent,  vol.  8,  p.  441.  c  138,  §  13.     See  also  the  titles  Execu- 

This  form   may  be  adapted  toother  tions,  vol.  8,  p    i;  Extent,  vol.  8,  p. 

jurisdictions   where    similar   statutory  441. 

provisions   exist.     See   list  of  statutes  This  form  may  be  adapted  to  other 

cited  supra,  note  i,  p.  306.  jurisdictions   where   similar  statutory 

2.  Where  debtor's  interest  is  less  than  provisions  exist.  See  list  of  statutes 
five  htindred  dollars  in  value,  and  he  has  cited  supra,  note  i,  p.  306. 

other  real  estate,  insert,  after*,  the  fol-  4.  Appraisement. — Consult  also  j«/>rfl, 

lowing  words:   "to  the  extent   of  the  Forms  Nos.  10363  to  10370,  for  appraise- 

value    of   such    interest,    and    out    of  ment    proceedings    on    award   of   the 

(describing  other  real  estate  owned  by  the  homestead    on    application     to    court 

debtor)  for  the  residue  of  said  five  hun-  where  no  execution  has  been  issued, 

dred  dollars."  For  other  forms  relating  to  appraise- 
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(a)  Appointment  of  Appraisers . 

Form  No,  10379,' 

State  of  Illinois,      \  In  the  Circuit  Court  of  Greene  County. 

County  of  Greene.  \  March  Term,  a.  d.  i8P9. 

Richard  Roe 


against 
John  Doe. 

To  Banks  Belk,  Keever  Hughes  and  Fred  Nims,  Householders  and 
Residents  in  said  Greene  County: 

Whereas,  on  the  fifteenth  day  of  February  a.  d.  i859,  of  the  February 
term  thereof,  by  the  consideration  and  judgment  of  the  Circuit  Court  of 
said  county,  a  judgment  was  rendered  in  favor  of  said  plaintiff  and 
against  said  defendant  iovfive  hundred  dollars  and  j^/y  cents,  together 
with  costs,  in  all  amounting  to  the  sum  oi  five  hundred  and  twenty-five 
dollars  andy^/Vy  cents,  upon  which  said  judgment  execution.  No.  ll26, 
duly  issued  out  of  the  clerk's  office  of  said  court,  for  said  sum  of 
five  hundred  and  twenty -five  dollars  and  _/?/'/>' cents,  dated  the  twenty- 
second  di^Ly  of  February,  A.  D.  i899,  and  directed  to  the  sheriff  of  said 
county  to  execute,  which  execution  is  still  remaining  in  the  hands  of 
said  sheriff  unsatisfied. 

And  whereas,  it  has  been  represented  to  the  said  sheriff  that  the 
following  premises  {describing premises)  taken  m  execution  and  levied 
upon  by  said  sheriff,  by  virtue  of  said  writ,  occupied  by  the  said 
deiexididiXit  John  Doe  as  his  homestead,  and  claimed  by  him  to  be 
exempt  under  the  statute  from  sale,  and  worth  more  than  one  thousand 
dollars,  and  application  has  been  made  to  me  as  said  sheriff,  to  have 
said  premises  appraised  under  the  statutes,  you  and  each  of  you  are 
hereby  summoned  as  commissioners  to  appear  at  Carrollton,  in  said 
county,  on  tht  fourteenth  day  of  March,  a.  d.  i?>99,  and  after  having 
taken  the  oath  prescribed  by  law,  you  will  proceed  as  such  commis- 
sioners to  appraise  said  premises,  and  further,  if  in  your  opinion  the 
said  premises  may  be  divided  without  injury  to  the  interests  of  the 
parties,  you  will  proceed  to  set  off  as  much  of  said  premises,  including 
the  dwelling-house  thereon,  as  in  your  opinion  shall  be  worth  one 
thousand (^oWaxs,  separating  the  same  from  the  residue  of  said  property 
by  proper  metes  and  bounds,  or  other  designation,  and  of  your  doings 
therein  make  due  report  to  me,  according  to  the  statute  in  such  case 
provided. 

Dated  this  twenty-third  didiy  of  February,  a.  d.  i899. 

Simon  Stevenson,  Sheriff  of  Greene  County. 

ment    of    property    levied    on    under  (i8g6),  c  52,  par.  10,  providing  for  the 

process  see  the  titles  Attachment,  etc.,  summoning  of  three   householders  as 

vol.2,  p.  642  et  seq..  Form  No.  2943  et  commissioners,   who    shall,  upon  oath 

seq.\    Executions  Against  Property,  to   be   administered    to   them    by   the 

vol.   8,  p.   244  et  seq..   Form   No.  9138  officer,   appraise  the  premises,  and,  if 

et  seq.;  Extent,  vol.  8,  p.  441.  in  their  opinion    the  property  may  be 

For     forms     connected     with     ap-  divided  without  injury  to  the   interest 

praisement  proceedings  where  personal  of  the  parties,  to  set  off  so  much  of  the 

property    has    been    levied    upon    see  premises,  including  the  dwelling-house, 

infra.  Forms  Nos.  10423  to  10435.  as  in  their  opinion  shall  be  worth  the 

1.  Illinois. — Starr  &  C.  Anno.  Stat,  sum  of  $1,000. 
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{b)  Certificate  of  Sheriff  as  to  Summons  of  Appraisers. 

Form  No.  10380.' 

(^Ve?iue  and  title  of  cause  as  in  Form  No.  10355.) 

I,  Simon  Stevenson,  sherifif  of  Mecklenburg  county  aforesaid,  have  this 
day  summoned  Banks  Belk,  Keever  Hughes  and  Fred  Nims,  as 
appraisers,  to  lay  off  and  assign  to  the  said  John  Doe  his  homestead 
and  personal  property  exemption,  according  to  an  act  of  the  general 
assembly  entitled  "An  Act  to  layoff  the  homestead  and  personal 
property  exemption." 

Dated  the  fourteenth  day  oi  March,  iS99. 

Simon  Stevenson,  Sheriff. 

(r)  Oath  of  Appraisers^ 

Form  No.  10381.^ 

State  of  Illinois,     \ 
County  of  Greene.  \ 

We,  Banks  Belk,  Keever  Hughes  and  Fred  Nims,  summoned,  as 
commissioners,  by  Simon  Stevenson,  sheriff  of  said  county,  to  appraise 
and  set  off  the  homestead  oi  John  Doe,  in  said  county,  do  each  of  us 
solemnly  swear  that  we  are  householders  and  residents  of  said  county 
oi  Greene,  and  that  we  will  fairly  and  impartially  appraise  the  follow- 
ing real  estate,  situated  in  the  county  aforesaid,  to  wit;  {describing 
the  real  estate),  including  the  buildings  thereon,  occupied  as  the  home- 
stead oi  John  Doe.  and  if  in  our  opinion  the  said  property  can  be 
divided  without  injury  to  the  parties,  we  will  then  set  off  so  much  of 
said  premises,  including  the  dwelling-house,  as  in  our  opinion  shall  be 
worth  the  sum  of  one  thousand  dollars. 

Banks  Belk. 

Keever  Hughes. 

Fred  Nims. 

Subscribed  and  sworn  to  by  the  said  Banks  Belk,  Keever  Hughes 
and  Fred  Nims,  and  each  of  them,  this  fourteenth  day  of  March,  a.  d. 
\W9,  before  me. 

Simon  Stevenson,  Sheriff.* 

This  form  may  be  adapted  to  other  and  laying  off  the  same:     So  help  me 

jurisdictions   where    similar   statutory  God."    Clark's  Code  Civ.  Proc.  N.  Car. 

provisions   exist.     See   list  of  statutes  (1891),  §§  502,  508. 

cited  supra,  note  i,  p.  306.  See  also  infra.  Forms  Nos.  10381  to 

1.  North    Carolina.  —  Clark's    Code  10384. 

Civ.  Proc.  (1891),  §  502.  3.  Illinois.  —  Starr  &  C.  Anno.  Stat. 

2.  Oath  of  Appraisers  of  Beal  Estate.  —    (1896),  c.  52,  par.  10 

The  sheriff  shall  administer  the  follow-  This  form  may  be  adapted  to  other 

ing   oath  to  appraisers  summoned  by  jurisdictions    where    similar  statutory 

him  to  appraise  the  real  estate:  provisions   exist.     See   list  of  statutes 

"  I,  Banks  Belk,  do  solemnly  swear,  cited  supra,  note  i.  p.  306. 
or  affirm,  that  I  have  no  interest,  near  4.  Before  Whom  Sworn.  —  Commis- 
or  remote,  in  the  homestead  exemption  sioners  may  be  sworn  before  any  officer 
oifohn  Doe,  and  that  I  will  faithfully  authorized  to  administer  oaths.  Dill- 
perform  the  duties  of  appraiser  (or  man  v.  Will  County  Nat.  Bank,  139  III. 
assessor,  as  the  case  may  be  )  in  valuing  269. 
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Form  No.  10382.' 
Hichard  Roe^  plaintiff,  1 

against  >  Oath  of  Referees. 

John  Doe,  defendant.  ) 
State  of  Iowa.        ) 

L  eg 

Harrison  County,  j 

We,  Banks  Belk,  Keever  Hughes  and  Fred  Nims,  all  being  disinter- 
ested persons,  having  the  qualifications  of  jurors,  residents  and  legal 
voters  of  said  county,  having  been  duly  appointed  referees,  accord- 
ing to  the  provisions  of  section  2982  of  the  annotated  code  of  the 
state  of  Iowa  of  1897,  do  hereby  solemnly  swear  that  we  will  well 
and  faithfully  examine  and  ascertain  all  the  facts  in  dispute  between 
the  parties  in  the  case  above  named,  as  to  whether  any  land  or  build- 
ing levied  on  (or  upon  which  a  levy  is  about  to  be  made)  by  Simon 
Stevenson,  sheriff  of  said  county,  under  and  by  virtue  of  an  execution 
heretofore  issued  in  this  cause,  are  properly  a  part  of  the  homestead 
of  the  said  John  Doe,  and  that  we  will  make  a  report  to  said  court  at 
the  next  term  thereof. 

(Coftcluding  with  signatures  and  jurat  as  in  Form  No.  10381.) 

Form  No.  10383.' 
Richard  Roe,  plaintiff,  ) 

against  >■  Oath  of  Appraisers. 

John  Doe,  defendant.  ) 
State  of  Missouri,  \ 
County  of  Barton.  \ 

We,  Banks  Belk,  Keever  Hughes  and  Fred  Nims,  having  been  duly 
appointed  by  Simon  Stevenson,  sheriff  of  said  county,  as  appraisers  of 
the  homestead  of  John  Doe,  the  defendant  in  the  above  entitled  cause, 
being  duly  sworn,  upon  oath,  say  that  we  are  disinterested  persons 
respectively  to  the  matters  at  issue  in  this  cause,  and  that  we,  and 
each  of  us,  will  faithfully  discharge  our  duties  as  such  appraisers  and 
will  faithfully  fix  the  location  and  boundaries  of  the  homestead  of 
the  said  John  Doe,  according  to  the  law  in  such  cases  prescribed. 

{^Concluding  with  signatures  and  Jurat  as  in  Form  No.  10381.) 

Form  No.  10384.' 

Hillsborough,  ss. 

Then  Banks  Belk,  Keever  Hughes  and  Fred  Nims,  the  appraisers  duly 
appointed  upon  the  petition  oi  John  Doe,  made  oath  faithfully  and 
impartially  to  appraise  and  set  off  such  homestead  as  the  said  John  Doe 
should  select  from  the  interest  of  the  sdiiAJohn  Doe  m  the  homestead 
and  estate  in  said  petition  mentioned,  not  to  exceed  the  sum  oi  five 
hundred  dollars  in  value. 

Before  me: 

Abraham  Kent,  Justice  of  the  Peace. 

1.  /<?tt'a.  — Code  (1897),  §2982;  White  8.  New  Hampshire.  —  Pub.  Stat. 
V.  Rowley,  46  Iowa  680;  McCrackin  v.  (1891),  c.  138,  §  6;  c.  233,  §  2.  See  also 
Weitzell,  70  Iowa  723.  the  titles  Executions,  vol.  8,  p.  i;  Ex- 

2.  Missouri. — Rev.  Stat.  (1889),  §  5436.     tent,  vol.  8,  p   441. 
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(^)  Appraisers  Return. 

aa.  Where  Premises  Do  Not  Exceed  Statutory  Value. 

(aa)   Generally} 

Form  No.  10385.* 
(Clark's  Code  Civ.  Proc.  N.  Car.  (1891),  ^  524.) 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  10355.) 
The  undersigned,  having  been  duly  summoned  and  sworn^  to  act 
as  appraisers  of  the  homestead  and  personal  property  exemptions  of 
John  Doe  of  Deweese  township,  Mecklenburg  county,  by  Simon  Steven- 
son, sheriff  of  said  county,  do  hereby  make  the  following  return: 

We  have  viewed  and  appraised  the  homestead  of  the  ?,diid  John  Doe 
and  the  dwellings  and  buildings  thereon,*  owned  and  occupied  by  said 
John  Doe  as  a  homestead,  to  be  one  thousand  dollars,*  and  that  the 
entire  tract  bounded  by  the  lands  of  {describing  tract  by  metes  and 
doundsy  is  therefore  exempted  from  sale  under  execution  according 
to  law. 


1.  Precedent  of  a  retom  of  appraisers  is 
set  out  in  Bull  v.  Rowe,  13  S.  Car.  355, 
as  follows: 

"  We,  the  undersigned,  commis- 
sioners appointed  respectively,  by  the 
sheriff,  y.  M.  Cope,  ^nA  John  C.  Rowe, 
to  set  off  a  homestead  claimed  hy  John 
C.  Rowe,  do  make  this  return  of  our 
action  in  the  premises:  We  do  assign 
and  set  apart  to  John  C.  Rowe,  as  his 
homestead,  a  tract  of  land  upon  Snake 
Swamp,  containing  five  hundred  acres, 
which  we  appraise  at  %2  per  acre,  to- 
gether with  the  building  and  improve- 
ments thereon.  All  of  which  we  assign, 
transfer  and  deliver  to  John  C.  Rowe. 
January 2^th,  I'ibq. 

C.  M.  McMichael. 
W.  H.  Smith. 
W.  C.  Moss. 
J.  M.  Cope     \ 

V.  >  Orangeburg  County. 

John  C.  Rowe.  ) 

Personally  appeared  before  me,  A. 
M.  McMichael,  W.  C.  Moss  and  W.  H. 
Smith,  and  made  oath  that  they,  the 
appointees  of  the  creditors,  sheriff,  and 
defendants,  in  the  case  above  set  forth, 
as  appraisers  to  allot  a  homestead  to 
John  C.  Rowe,  will  faithfully  carry  out 
the  provisions  of  the  act  of  the  general 
assembly,  in  such  case  made  and 
provided. 

C.  M.  McMichael. 
W.  C.  Moss. 
W.  H.  Smith. 
Sworn  to  before  me  this  2Sth  day  of 
January,  1869. 

Geo.  Boliver,  Mag.  ex  off. 


Endorsed:  Filed  March  12th,  1877. 

Homestead  oi  John  C.  Rowe. 

Recorded  in  Record  Book  No.  //, 
page  408,  March  12th,  1877. 

Geo.  Boliver,  Register." 

In  this  case  it  was  held  that  an  as- 
signment of  a  homestead  is  absolutely 
void  as  to  a  debt  contracted  before  the 
adoption  of  the  S.  Car.  Const,  of  1868, 
but  not  in  judgment  at  the  time  of  such 
assignment. 

2.  North  Carolina.  —  Clark's  Code 
Civ.   Proc.  (1891),  §§  502,  503,  504,  507. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  I,  p.  306. 

Constable  may  summon  and  swear 
appraisers  upon  an  execution  from  a 
justice's  court.  McAuley  v.  Morris, 
lOi  N.  Car.  369. 

3.  That  appraisers  were  sworn  must  ap- 
pear affirmatively  from  their  return. 
Smith  V.  Hunt,  68  N.  Car.  482;  Coble 
V.  Thom,  72  N.  Car.  121. 

4.  Buildings  upon  the  homestead  al- 
lotment must  be  included  in  the  allot- 
ment. Ray  V.  Thornton,  95  N.  Car. 
571;  Louden  v.  Yager,  91  Ky.  59. 

5.  The  valne  of  the  homestead,  at  the 
time  when  it  is  set  apart,  should  be 
estimated  by  the  appraisers.  Kerchner 
V.  Singletary,  15  S.  Car.  535;  Hardy  v. 
Lane,  6  Lea  (Tenn.)  379. 

Value  of  the  homestead  must  not  ex- 
ceed one  thousand  dollars.  Clack's 
Code  Civ.  Proc.  N.  Car.  (1891),  §  503. 

6.  Description  of  Eealty.  —  Property 
exempted   must  be  set  forth  in  the  re- 
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At  the  same  time  and  place  we  viewed  and  appraised,  at  the  values 
annexed,  the  following  articles  of  personal  property  selected  by  said 
John  Doe  {specifying  articles^  and  their  value  to  be  selected  by  the  debtor 
or  his  agent\  which  we  declare  to  be  a  fair  valuation,  and  that  the 
said  articles  are  exempt  under  said  execution. 

We  hereby  certify,  that  we  are  not  related  by  blood  or  marriage  to 
the  judgment  debtor  or  the  judgment  creditor  in  this  execution,  and 
have  no  interest,  near  or  remote,  in  the  above  exemptions. 
Given  under  our  hands  and  seals  this  second  day  of  May,  iS99. 

Banks  Belk.  ^seal) 

Keever  Hughes,     (seal) 
Fred  Nims.  (seal) 

The  above  return  was  made  and  subscribed  in  my  presence,^  day 
and  date  above  given, 

Simon  Stevenson,  Sheriff. 


{J)b)  Awarding  Additional  Tract. 

Form  No.  10386.' 

{Commencing  as  in  Form  No.  1039 Jf.,  and  continuing  down  to  *,  omitting 
the  words  '■'■  and  in  particular  a  part  thereof  "^  say  that  the  interest  of 


turn.     Clark's  Code  Civ.  Proc.  N.  Car. 
(1891).  §  504. 

In  Coble  v.  Thom,  72  N.  Car.  121, 
the  allotment  was  held  to  be  too  vague; 
but  in  Ray  v.  Thornton,  95  N.  Car.  571, 
the  allotment  was  sufficient,  the  court 
holding  that  it  is  not  necessary  for  the 
appraisers  to  run  off  the  homestead  by 
course  and  distance,  as  any  description 
by  which  the  land  can  be  located  will 
suffice. 

Land  selected  by  owner  must  be  laid  off 
as  the  homestead.  Clark's  Code  Civ. 
Proc.  N.  Car.  (1891),  §  503.  But  the 
selection  is  not  restricted  to  the  tract 
on  which  he  resides  nor  to  continuous 
tracts.  Mayho  v.  Cotten,  69  N.  Car. 
289,  Flora  V.  Robbins,  93  N.  Car.  38. 
Different  tracts  or  parcels  of  land  not 
contiguous  may  be  included  in  the 
same  homestead.  Clark's  Code  Civ. 
Proc.  N.  Car,  (i8gi),  §  509;  Martin  v. 
Hughes,  67  N.  Car.  293;  McCracken 
V.  Adler,  98  N.  Car.  400. 

Date  of  Allotment.  —  In  Beavans  v. 
Goodrich,  98  N.  Car.  217,  where  the  ap- 
praisement did  not  state  the  date  of 
allotment,  it  was  held  to  be  no  ground 
for  vacating  the  report. 

1.  Descriptive  list  of  personal  property 
must  be  given  to  enable  the  creditors 
to  ascertain  what  properly  is  exempted. 
Smith  z/.  Hunt,  68  N.  Car.  482;  Coble  w. 
Thom,  72  N.  Car.  121. 

Where  the  exemption  is  given  to  a 
certain    amount,  as  is  the  case  under 


the  statutes  of  some  states,  the  inven- 
tory of  the  appraisers  should  describe 
and  value  each  article  of  personalty  as 
well  as  the  real  estate.  Graves  v. 
Hinkle,  120  Ind.  157. 

2.  Signing  Betnm.  —  Return  must 
be  made  and  signed  in  the  presence  of 
the  officer.  Clark's  Code  Civ.  Proc.  N, 
Car.  (1891).  §  504. 

The  certificate  of  qualification,  to  be  in- 
dorsed on  the  return  by  the  sheriff,  as 
set  out  in  Clark's  Code  Civ.  Proc.  N. 
Car.  (1891),  §  524,  No.  4,  is  as  follows: 

"The  within  named  Banks  Belk, 
Keever  Hughes,  and  Fred  Nims,  were 
summoned  and  qualified,  according  to 
law,  as  appraisers  of  the  homestead 
and  personal  property  exemption  of 
the  saidyio,^«  Doe,  under  an  execution 
in  favor  of  Richard  Roe,  this  second  day 
of  May,  one  thousand  eight  hundred 
and  ninety-nine. 

Simon  Stevenson,  sheriff." 

Levy  on  Excess.  —  Where  there  is  an 
excess  of  the  homestead,  the  execution 
may  be  levied  thereon,  and  the  officer 
shall  make,  substantially,  the  following 
return  upon  the  execution: 

'^  Banks  Belk,  Keever  Hughes,  and 
Fred  Nims,  summoned  and  qualified  as 
appraisers  (or  rjjj^jjcrj,  as  the  case  may 
be  )  to  set  off  to  fohn  Doe  the  home- 
stead exempt  by  law.  Levy  made  upon 
the  excess." 

3.  New  Hampshire. — Pub.  Stat.  (1891), 
c.  138,  §  6,     See  also  the  titles  ExECU- 
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the  said  John  Doe.,  the  said  debtor,  in  the  above  described  real  estate 
so  selected  by  him  the  said  John  Doe,  the  said  debtor,  is  of  the  value 
of  three  hundred  dollars,  and  no  more,  and  we  have  set  off  said  real 
estate  by  metes  and  bounds  as  part  of  the  homestead  applied  for 
by  the  ?,2\di  John  Doe,  said  debtor,  his  interest  he'mg  {stating  the  nature 
of  the  debtor  s  interest^. 

We  have  also  carefully  examined  another  parcel  of  land  of  the 
homestead,  situate  in  the  town  of  Milford  aforesaid,  bounded  as  fol- 
lows: {describing  land  by  metes  and  bounds),  selected  by  the  said  yi?^^ 
Doe,  the  said  debtor,  for  the  residue  of  the  homestead  right  by  him 
applied  for,  and,  upon  our  oaths,  say  that  the  interest  of  the  said 
John  Doe,  said  debtor,  in  the  said  last  described  real  estate,  is  of  the 
value  of  two  hundred  dollars,  and  no  more,  and  we  have  set  off  said 
last  described  real  estate  by  said  metes  and  bounds  as  the  said  residue 
of  the  said  homestead  so  applied  for  as  aforesaid,  the  interest  of  the 
said  John  Doe,  the  said  debtor,  in  said  last  described  real  estate  being 
{stating  the  nature  of  the  debtor  s  interest). 

{Concluding  with  date  and  signatures  as  in  Form  No.  10394.) 

bb.  Where  Premises  Exceed  Statutory  Value. 

{ad)  Capable  of  Division,^ 

Form  No.  10387.* 

Report  and  Award  of  Commissioners. 


K  ss. 


State  of  Illinois, 
County  of  Greene. 

We,  the  undersigned,  householders  of  said  county,  duly  summoned 
by  the  sheriff  of  said  county  as  commissioners,  to  appraise  the  fol- 
lowing premises,  to  wit:  {describing  premises)  and  situate  in  said 
Greene  county,  occupied  by  John  Doe  as  his  homestead  and  claimed 
by  him  as  being  exempt  under  the  statute  from  sale  under  execution, 

TIONS,  vol.  8,  p.   i;  Extent,  vol.  8,  p.  accompanied  by  the  affidavit  of  six  per- 

441.  sons,    in   which   they  described   them- 

This  form  may  be  adapted  to  other  selves  as  householders  and   residents 

jurisdictions   where   similar   statutory  of  the  county  where  the  land  was  situ- 

provisions   exist.     See  list  of  statutes  ated,    stating     that     they    had     been 

cited  supra,  note  i,  p.  306.  summoned  by  the  sheriff  to  appraise 

1.  Where  Division  may  be  Had.  —  and  set  off  the  homestead,  and  had 
Where  homestead  exceeds  statutory  taken  the  oath  required,  and  had  set 
value,  it  may  not  be  divided  by  theofB-  off  to  the  defendant  in  the  execution 
cer,  but  he  must  summon  freeholders  a  portion  of  the  land,  embracing 
to  set  apart  the  proper  exemption,  the  dwelling-house,  barn,  outhouses, 
Rhyne  v.  Guevara,  67  Miss.  139;  Meyer  spring  and  garden,  and  twenty  acres 
V.  Nickerson,  100  Mo.  599.  adjoining,  embracing  the  orchard,  all 

2.  Illinois.  — Starr  &  C.  Anno.  Stat,  lying  in  a  compact  body,  making  fully 
(1896),  c.  52,  par.  10  et  seq.  one  thousand  dollars,  and    making   a 

This  form  may  be  adapted  to  other  very  comfortable  home.  It  was  held 
jurisdictions  where  similar  statutory  that  the  homestead  had  been  set  off  in 
provisions  exist.  See  list  of  statutes  conformity  with  the  statute. 
cn^di  supra,  note  i,  p.  306.  By  Whom  Beduced  to  Writing.  —  Re- 
in Newman  v.  Willitts,  78  111.  397,  it  turn  may  be  reduced  to  writing  by 
appeared  that  an  execution  had  been  some  other  person  than  one  of  the  com- 
levied  on  land  occupied  as  a  home-  missioners  But  the  attorney  of  one  of 
stead,   that    the   officer   made    return,  the  parties  in  the  suit  should  not  draw 
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and  levied  upon  as  the  property  of  said  John  Doe  by  said  sheriff  under 
execution  number  11^26,  issued  out  of  the  clerk's  office  of  the  Circuit 
Court  of  said  county,  dated  the  i7venty-second  <^a.y  of  February,  iS99, 
upon  a  judgment  rendered  in  said  court,  as  therein  recited,  in  favor 
of  Richard  Roe,  as  plaintiff,  and  against  y^c>^«  Doe,  as  defendant,  for 
five  hundred  dollars  debt  and  twenty-five  dollars  damages,  and  costs 
of  suit,  and  to  said  sheriff  directed  to  execute;  and  if  in  our  opinion 
the  property  might  be  divided  without  injury  to  the  interests  of  the 
parties,  to  set  off  so  much  of  said  premises,  including  the  dwelling- 
house,  as  in  our  opinion  should  be  worth  one  thousand  d^oWzx^,  respect 
fully  report,  that  on  th^  fourteenth  day  oi  March,  a.  d  iW9,  we  took 
the  oath  required  by  the  statute  in  such  case  made  and  provided, 
and  which  oath  was  administered  to  us  by  said  sheriff,  that  thereupon 
we  went  upon  and  viewed  said  premises,  and  found  and  return  as  our 
award  that  said  premises  exceed  in  value  otie  thousand  do\\a.vs,  and  are 
reasonably  worth  two  thousand  dollars,  and  are  appraised  by  us  at 
that  sum;  that  said  property  may  be  divided  without  injury  to  the 
interest  of  the  parties,  whereupon  we  did  set  off  to  said  John  Doe, 
as  his  homestead,  that  part  of  said  premises  described  as  follows,  to 
wit:  {describing premises  set  off)  which  tract  so  set  off  to  him  includes 
his  dwelling-house,  and  in  our  opinion  is  worth  one  thousand doWsirs. 

Given  under  our  hands  and  seals,  at  said  county,  this  twenty-seventh 
day  of  March,  a.  d.  \Z99, 

Banks  Belk,  (seal) 

Keever  Hughes,     (seal) 
Fred  Nims,  (seal) 

Commissioners. 

To  Simon  Stevenson,  sheriff"  of  said  county. 

The  above  award  received  this  twenty- seventh  day  of  March,  a.  d. 
iW9. 

Simon  Stevenson,  Sheriff. 

Form  No.  10388.' 

Worcester,  ss.     May  1,  jS98. 

We,  the  subscribers,  having  been  first  duly  chosen  and  sworn,  as 
above  certified,  faithfully  and  impartially  to  appraise  such  real  estate 
as  should  be  shown  to  us  as  taken  by  force  of  this  execution,  pro- 
ceeded with  the  officer,  Simon  Stevenson,  to  view  and  examine,  so  far 
as  necessary  to  form  a  just  estimate  of  its  value,  the  following 
described  real  estate,  situate  in  Worcester  in  said  county,  shown  to 
us  by  the  within  named  Richard  Roe,  the  creditor,  as  the  estate  of  the 
within  ndiVCitd.  John  Doe,  the  debtor,  to  wit,  {Here  describe  the  real  estate 
appraised  by  metes  and  bounds):  * 

And  in  our  judgment,  the  premises  being  of  greater  value  than 
eight  hundred  dollars,  and  capable  of  being  divided  without  injury  to 
the  parties,  we  set  off  to  the  said  John  Doe  so  much  of  the  said 
premises,  including  the  dwelling-house,  as  appears  to  us  to  be  of  the 

up  the  report  for  the  commissioners,  c.  123,  c.  172.  See  also  the  titles  Execu- 
Dillman  v.  Will  County  Nat.  Bank,  139  tions  Against  Ppopertv,  vol.  8,  p.  i; 
111.  269.  Extent,  vol.  8,  p.  441. 

1.  Massachusetts.  —  Pub.  Stat.  (1882),        This  form  may  be  adapted  to  other 
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value  of  eight  hundred  dollars,  to  wit:  (JFIere  describe  the  portion  set  off 
to  the  debtor  by  metes  and  bounds').  And  we  appraised  the  residue  of 
said  premises  at  two  hundred  dollars,^  which  being  more  than  suffi- 
cient to  satisfy  this  execution,  we  appraised  the  following  portion 
thereof  at  the  sum  of  sixty-six  dollars  and  eighty-nine  cents,  which  is 
the  amount  of  this  execution  with  all  fees  and  charges,  to  wit:  (^Here 
describe  the  portion  set  off  to  the  creditor  by  metes  and  bounds'),  and  have 
set  off  the  same  by  metes  and  bounds  to  the  said  Richard  Roe,  to 
hold  to  him,  his  heirs  and  assigns  forever. 

Fees.  George  Peabody,  ) 

One  day  each i^.OO  Samuel Endicott,  >•  Appraisers. 

Travel,  5  miles  each . .     M  —  %$.S6    Eliot  Warren,      )  I 

Form  No.  10389.* 
The  State  of  Texas,  \ 
County  of  Freestone.  \ 

Know  all  men  by  these  presents:  That  we,  the  undersigned.  ^a«yjj 
B elk,  Keever  Hughes  dSid  Fred Nims,  were,  on  t\i&  fourteenth  day  of 
May,  A.  D.  one  thousand  eight  hundred  and  ninety-nine,  summoned 
as  commissioners,  hy  Simon  Stevenson,  sheriff  of  said  county,  to  par- 
tition the  homestead  of  John  Doe,  the  execution  defendant  in  an 
execution  issued  out  of  the  County  Court  of  said  county  on  \\\e  four- 
teenth day  of  March,  a.  d.  one  thousand  eight  hundred  and  ninety- 
nine,  in  favor  oi  Richard  Roe,  execution  creditor  ;3  that,  on  the  said 
fourteenth  day  of  May,  A.  D.  one  thousand  eight  hundred  and  ninety- 
nine,  as  such  commissioners,  we  did  partition  the  homestead  of  the 
defendant  from  the  remainder  of  his  tract  of  land ;  that  we  desig- 
nated and  partitioned  as  his  said  homestead  the  following  described 
tract  of  land,  to  wit:  (describing  land  designated  as  homestead);  that 
said  designation  of  said  homestead  has  been  reduced  to  writing  and 
signed  by  us  ;*  and  that  the  said  designation  of  such  homestead  so 

jurisdictions   where   similar   statutory  freeholders   of   the   county,   neighbors 

provisions  exist.     See   list  of  statutes  of  the  defendant  in  execution,  as  com- 

cited  supra,  note  i,  p.  306.  missioners  to  designate  for  the  defend- 

1.  Vidae  of  the  Homestead  —  Presnmp-  ant  his  homestead.  Rev.  Stat.  (1895), 
tion.  —  It  was  objected  that  there  was  art.  2416. 

no  allegation  in  said  report  by  the  com-  This  form  may  be  adapted  to  other 
missioners  that  they  had  excepted,  as  jurisdictions  where  similar  statutory 
homestead  for  the  respondent,  property  provisions  exist.  See  list  of  statutes 
to  the  value  of  eight  hundred  dollars,  cited  supra,'note  i,  p.  306, 
or  that  the  rights  and  property,  ex-  3.  That  Commissioners  were  Snm- 
cepted  as  homestead  for  the  respondent,  moned.  —  The  designation  of  home- 
were  of  the  value  of  eight  hundred  dol-  stead  by  commissioners  shall  state 
lars,  but  it  was  held  that  an  estate  de-  that  the  commissioners  making  the 
scribed  as  a  homestead  is  presumed  to  same  were  sumnjoned  by  the  sheriff 
have  been  of  the  value  of  eight  hun-  or  constable  to  perform  such  duty, 
dred  dollars,  according  to  the  statute.  Tex.  Rev.  Stat.  (1895),  art.  2418. 
Warren  v.  Greenwood,  121  Mass.  112.  4.  Sedaced  to  Writing  under  Oath. — 

2.  Texas.  —  If  the  defendant  in  exe-  The  commissioners  shall  proceed  to 
cution  shall  fail  or  refuse,  within  ten  partition  the  homestead  of  the  defend- 
days  after  notice,  to  designate  and  set  ant  from  the  remainder  of  the  tract, 
apart  his  homestead,  the  sheriff  hold-  and  may,  if  they  deem  necessary,  call 
ing  the  execution  shall,  at  the  earliest  in  a  surveyor  to  assist  them.  The  ac- 
practicable  time,  summon,  either  ver-  tion  of  such  commissioners  shall  be 
bally  or  in  writing,  three  disinterested  reduced    to   writing,    and    signed    by 
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made  by  us  is  fair  and  just  to  the  best  of  our  judgment  and  belief.* 
Dated  Xh&  fourteenth  day  ol  May,  i899. 

Banks  Belk. 
Keever  Hughes. 
Fred  Nims. 
Sworn  to  and  subscribed  before  me  this  fourteenth  day  of  May^ 
A.  D.  one  thousand  eight  hundred  and  ninety-nine. 

(sbul)  Calvin  Clark,  Clerk  of  the  County  Court, 

Freestone  County,  Texas. 

(bb)  Incapable  of  Division? 

Form  No.  10390.' 

{Commencing  as  in  Form  No.  10S88,  and  continuing  down  to*.) 

And  we  have  appraised  the  same  at  the  sum  of  eleven  hundred 
dollars,  and  in  our  judgment  it  cannot  be  conveniently  divided  with- 
out injury  to  the  parties. 

{Concluding  with  signatures  and  itemization  of  fees  as  in  Form  No. 
10888.) 

Form  No.  1 0  3  9 1  .* 

{Commencing  as  in  Form  No.  10394,  and  continuing  down  to  *)  say  that 
in  our  opinion  the  same  cannot  be  divided  without  injury,  and  should 
not  be  so  divided,  and  that  the  whole  interest  of  the  said  fohn  Doe, 
the  said  debtor  herein,  being  {stating  the  debtor  s  interest),  is  of  the 
value  of  six  hundred  dollars  and  no  more,  and  we  appraise  the  same 
at  that  sum. 

{Concluding  with  date  and  signatures  as  in  Form  No.  1039 Jf..) 

ce.  Where  Debtor's  Interest  is  Under  a  Bond. 

Form  No.  10392.' 

{Commencing  as  in  Form  No.  1039 Jf.,  and  continuing  down  to  *)  say  that 
the  interest   of   the  said  John  Doe,  the   said   debtor  in  the  above 

them,  and  shall   be   sworn   to   before  Pub.  Stat.  (i8gi),  c.  138,  §  8;  Hinson  v. 

some  officer  authorized  to  administer  Adrian,   92   N.  Car.  121;    Simonds   v. 

oaths.     Tex.  Rev.  Stat.  (1895),  art.  2417.  Haithcock.    24  S.    Car.    207;    Lindsey 

1.  That    Designation    is    Fair.  —  The  v.  Brewer,  60  Vt.  627. 
designation  of  homestead  by  commis-         3.  Massachusetts.  —  Pub.  Stat.  (1882), 
sioners  shall  state  that  the  designation  c.  123,  c  172. 

made  by  them  is  fair  and  just,  to  the  See  also  the  titles  Executions  Against 

best  of    their    judgment    and    belief.  Property,  vol.  8,  p.  i;  Extent,  vol.  8, 

Tex.  Rev.  Stat.  (1895),  art  2418.  p.  441. 

2.  Where  a  division  would  depreciate  the  This  form  maybe  adapted  to  other 
value  of  the  property,  the  general  rule  jurisdictions  where  similar  statutory 
is  that  the  whole  of  the  property  should  provisions  exist.  See  list  of  statutes 
be  liberated  upon  the  payment,  within  cited  supra,  note  I,  p.  306. 

a  specified  time   of  the  excess  of   the  4.  New  Hampshire,  —  Pub.    Stat, 

appraised  value  over  the  statutory  value  (1891),  c.  138,  §8.     See  also  the  titles 

of  exemption;  or,  for  a  sale,  where  great  Executions,  vol.  8,  p.  i;  Extent,  vol. 

depreciation  of  the  value  would  result  8,  p.  441. 

from   a   division   and   setting  off  of  a  This  form  may  be  adapted  to  other 

homestead.     Matter  of   McCauley,  50  jurisdictions   where   similar  statutory 

Cal.  544;  Muller  z/.  Inderreiden,  79  111.  provisions  exist.     See  list  of  statutes 

382;  Schaeffer  z/.  Beldsmeier,  9  Mo  App.  cited  supra,  note  i,  p.  306. 

438,  Mo.  Rev.  Stat.  (1889),  §  5444;  N.  H.  6.  New  Hampshire.  —Pub.     Stat. 
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described  real  estate  so  selected  by  him,  the  said  John  Doe,  the  said 
debtor,  is  of  the  value  oifive  hundred  dollars  and  no  more,  and  we 
have  set  off  said  real  estate  by  said  metes  and  bounds  as  a  home- 
stead, the  interest  of  the  soXd  John  Doe,  the  said  debtor,  in  said 
premises  being  under  and  by  virtue  of  a  certain  bond  for  a  deed  con- 
ditioned upon  the  payment  of  the  SMvaoi  fifteen  ^««a';ra' dollars  given 
by  Erancis  Hubbard  to  the  said  John  Doe,  the  said  debtor,  and  dated 
the  third  di^rj  of  October,  a.  d.  \Z98. 
{Concluding  with  date  and  signatures  as  in  Form  No.  1039J^.) 

dd.  Where  Premises  are  Mortgaged.' 
Form  No.  10393.* 

{Commencing  as  in  Form  No.  1039 Jf.,  and  continuing  down  to  *)  say  that 
the  interest  of  the  said  John  Doe,  the  said  debtor  in  the  above 
described  real  estate  so  selected  by  the  said  John  Doe,  the  said  debtor, 
is  of  the  value  of  five  hundred  dollars  and  no  more,  and  we  have  set 
off  said  real  estate  by  metes  and  bounds  as  a  homestead,  it  being 
subject  to  a  mortgage  to  one  Eraficis  Hubbard  of  date  of  the  third 
day  of  October,  iS96,  for  the  sum  oi  fifteen  hundred  dollars,  the  equity 
and  redemption  in  said  land  so  assigned  being  of  the  value  of  five 
hundred  dollars  and  no  more. 

{Concluding  with  date  and  signatures  as  in  Form  No.  10394..) 

ee.  Where  Premises  are  Unincumbered. 

Form  No.  10394.* 

Hillsborough,  ss. 

To  Simon  Stevenson,  Sheriff  of  said  County; 

We,  the  above  named  appraisers,  have  examined  carefully  the 
house  and  lot  situate  in  the  town  of  Milford  in  the  county  of  Hills- 
borough, and  occupied  as  a  homestead  by  the  within  named  debtor, 
John  Doe,  and  his  family,  and  in  particular  a  part  thereof  {describing 
by  metes  and  bounds  the  parts  set  off)  selected  by  the  %2\di  John  Doe  for 
a  homestead,  upon  our  oaths*  say  that  the  above  described  real 
estate  so  selected  by  the  said  John  Doe  to  the  value  of  five  hundred 
dollars  and  no  more,  and  we  have  set  off  the  same  by  metes  and 

^1891),  c.  138,  §  6.     See  also  the  titles  jurisdictions    where   similar   statutory 

Executions,  vol.  8,  p.  i;  Extent,  vol.  provisions  exist.     See  list  of  statutes 

8,  p.  441.  cited  supra.,  note  i,  p.  306. 

This  form  may  be  adapted  to  other  Z.  New  Hampshire. — Pub.  Stat.  (1891), 
jurisdictions  where  similar  statutory  c.  138,  §  6,  providing  that  an  officer  re- 
provisions  exist.  See  list  of  statutes  quired  to  levy  an  execution  on  a  debtor's 
rited  supra,  note  i,  p.  306.  homestead   shall   cause   the   homstead 

1.  Existing  inctimbrances  should  be  right  to  be  appraised  and  set  off  to  the 
estimated  and  reckoned  in  estimating  debtor  in  the  manner  land  is  set  off  to 
the  value  of  the  homestead  at  the  time  the  creditor,  and  shall  extend  the  exe- 
vfrhen  it  is  set  apart.  State  v.  Mason,  cution  on  the  remainder.  See  also  the 
88  Mo.  222.  titles  Executions,  vol.  8,  p.  1;  Extent, 

2.  New  Hampshire. — Pub.  Stat.  (1891),  vol.  8,  p.  441. 

c.  138,  §  6.  See  also  the  titles  Execu-  This  form  may  be  adapted  to  other 
T19NS,  vol.  8,  p.  i;  Extent,  vol.  8,  p.  jurisdictions  where  similar  statutory 
441.  provisions  exist.     See   list  of   statutes 

This  form   may  be  adapted  to  other     cited  supra,  note  i,  p.  306. 
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bounds  as  a  homestead,  the  said  John  Doe,  the  said  debtor,  being  the 
owner  thereof  in  fee. 

Dated  at  Milford,  tht  fifteenth  day  of  December,  iS98. 

Banks  Belk. 

Keever  Hughes. 

Fred  Nims. 

(e)  Shertf's  Return. 

aa.  Containing  Substance  of  Appraisers'  Report. 

(flfl)  In  General. 

Form  No.  10395.' 

Worcester,  ss.     May  2,  i898. 

By  virtue  of  this  execution,  I  this  day  seized  the  real  estate  described 
in  the  foregoing  certificate  of  the  appraisers,  and  the  premises  being 
claimed  by  the  said  John  Doe  as  a  homestead  exempted  from  levy,  and 
being  in  my  opinion  of  greater  value  than  eight  hundred ^oWdiX^,  and  the 
said  Richard  Roe  having  required  me  to  levy  this  execution  thereon, 
caused  three  disinterested  and  discreet  men,  to  be  sworn  as  appraisers 
as  above,  to  -w'xt,  George Reabody,yv\io  was  appointed  by  the  within 
nzivcitil  Richard  Roe,  the  creditor,  Samuel  Endicott.  who  was  appointed 
by  the  within  named  John  Doe,  the  debtor,  and  Eliot  Warren,  who  was 
appointed  by  me,  (or  Samuel  Endicott  and  Eliot  Warren,  who  were  both 
appointed  by  me,  the  said  John  Doe  having  been  duly  notified  and  neglect- 
ing to  choose  an  appraiser^  and  the  said  George  Peabody,  Samuel  Endi- 
cott and  Eliot  Warren,  having  been  first  duly  sworn,  faithfully  and 
impartially  to  appraise  such  real  estate  as  should  be  shown  to  them, 
as  taken  by  force  of  this  execution,  and  the  real  estate  above  described, 
in  the  foregoing  certificate  of  said  appraisers,  which  is  to  be  referred 
to  for  a  description,  having  been  so  shown  to  them  and  to  me  by  the 
saixd  Richard  Roe,  diS  the  estate  of  the  said  yic^«  Z^^*?,*  and  in  their 
judgment,  the  premises  being  of  greater  value  than  eight  hundred  dol- 
lars, and  capable  of  being  divided  without  injury  to  the  parties,  they 
set  off  to  the  s,2a6.  John  Doe  so  much  of  the  said  premises,  including 
the  dwelling-house,  as  appeared  to  them  to  be  of  the  value  of  eight 
hundred  doUars,  as  described  in  their  said  certificate,  and  appraised 
the  residue  of  said  premises  at  t7vo  hundred  dollars,  which  being  more 
than  sufficient  to  satisfy  this  execution,  they  appraised  the  portion 
thereof  set  off  in  their  said  certificate,  which  is  to  be  referred  to  for 
a  description,  at  the  sum  of  sixty-six  dollars  and  eighty-nine  cents,  {if 
land  subject  to  a  mortgage  is  set  off,  instead  of  being  sold,  insert  here, 
"  from  which  amount  they  deducted  the  sum  of  thirty  dollars,  being 
the  value  of  a  mortgage  on  said  land,  from  the  said  John  Doe  to 
Francis  Hubbard,  dated  June  — ,  i8Pi,  leaving  a  balance  of  thirty-six 
dollars  and  eighty-nine  cents,"  then  proceed')  which  is  the  amount  of 
this  execution,  with  all  fees  and  charges,  and  set  off  said  real  estate 

1.  Massachusetts.  —  Pub.  Stat.  (1882),  This  form  may  be  adapted  to  other 
c.  123,  c.  172.  See  also  the  titles  Exe-  jurisdictions  where  similar  statutory 
cuTioNs  Against  Property,  vol.  8,  p.  provisions  exist.  See  list  of  statutes 
i;  Extent,  vol.  8,  p.  441.  cited  supra,  note  i,  p,  306. 
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by  metes  and  bounds  to  the  sdiid  Richard  Roe  to  hold  to  him,  his  heirs 
and  assigns  forever.  All  which  appears  by  the  certificates  of  the  said 
justice  of  the  peace  and  appraisers  above  written,  which  are  hereby 
referred  to  and  made  part  of  this  return. 

(//"  the  appraisers  disagree  and  one  does  not  sign,  add  here,  '  *  Samuel 
Endicott  was  present,  and  acted  with  the  other  appraisers,  but  did 
not  agree  with  them  in  their  estimate,  and  therefore  did  not  sign  the 
above  certificate.") 

And  I  this  day  levied  this  execution  upon  said  real  estate,  described 
as  aforesaid,  and  delivered  seisin  and  possession  thereof  to  the  said 
Richard  Roe,  the  creditor,  to  hold  to  him,  his  heirs  and  assigns  for- 
ever, in  full  satisfaction  of  this  execution,  as  appears  by  his  receipt 
hereon.     And  so  I  return  this  execution  wholly  satisfied. 

Simon  Stevenson,  Deputy  Sheriff. 

(^Itemized  statement  of  fees  ^ 
Worcester,  ss.     May  2,  iS98. 

Received  of  Simon  Stevenson,  deputy  sheriff,  seisin  and  possession 
on  the  above  described  real  estate  in  full  satisfaction  of  this  execution. 

Richard  Roe. 

(bb)   Where  Premises  Exceed  Statutory  Value. 

LEW  ON  HOMESTEAD  OF  GREATER  VALUE  THAN  EIGHT  HUNDRED 
DOLLARS  CANNOT  CONVENIENTLY  BE  DIVIDED. 

Form  No.  10396.' 

(^Commencing  as  in  Form  No.  10395,  and  continuing  down  to  *) 
appraised  the  same  at  the  sum  of  eleven  hundred  dollars,  and  certified 
that  in  their  judgment  it  cannot  conveniently  be  divided  without 
injury  to  the  parties,  and  made  and  delivered  their  said  appraisal,  a 
copy  whereof  I  delivered  on  the  sam«  day  to  the  said  John  Doe,  who 
did  not  pay  the  excess  of  the  value  of  said  premises  above  eight 
hundred  dollars  or  any  part  thereof,  and  thereupon  the  said  Richard 
Roe,  on  they?r.f/day  oi  July,  i898,  required  me  to  sell  said  premises 
according  to  law.  And  on  the  same  frst  day  of  fuly,  being  thirty 
days  before  the  time  appointed  for  the  sale  hereafter  mentioned,  I 
gave  notice  in  writing  of  the  time  and  place  of  sale  to  the  said  fohn 
Doe,  by  leaving  the  same  at  his  last  and  usual  place  of  abode  (or  fy 
delivering  the  same  to  him  in  person"),  and  caused  notifications  thereof  to 
be  posted  up  at  the  following  public  places,  to  wit,  at  \he post-office  in 
Worcester,  aforesaid,  the  city  where  said  lands  lie,  and  at  the  inn  of 
William  Vance  in  Leicester,  and  at  the  store  of  Samuel  Whittlesey  in 
Shrewsbury,  two  adjoining  towns,  and  afterward  caused  an  advertise- 
ment of  the  time  and  place  of  sale  to  be  published  three  weeks  suc- 
cessively before  said  sale  in  the  "  Worcester  Spy ^'  a  newspaper  printed 
in  Worcester  xn  said  county;  and  on  the  thirty-first  day  oi  July  noyf 
last  past,  at  twelve  o'clock  fioon,  at  the  Bay  State  House  in  Worcester, 
aforesaid,  the  time  and  place  appointed  for  said  sale  aforesaid,  deem- 

1.  Massachusetts.  —Pub.  Stat.  (1882),  Property,  vol.  8,  p.  i;  Extent,  vol.  8, 
c.  123,  c   172.  p.  441. 

See  also  the  titles  Executions  Against        This  form  may  be  adapted  to  other 

341  Volume  9. 


10396.        HOMESTEADS  AND  EXEMPTIONS.        10398. 

ing  it  expedient,  and  for  the  interest  of  all  persons  concerned  therein 
to  postpone  the  sale  for  want  of  purchasers,  I  adjourned  the  same, 
giving  notice  by  a  public  proclamation  thereof,  then  and  there  made, 
to  this  third  day  of  August  at  twelve  o'clock  nooti,  at  the  Bay  State 
House  aforesaid,  when  and  where  I  sold  said  premises  by  public 
auction  to  Francis  Hubbard,  who  bid  therefor  the  sum  of  eight  hundred 
and  sixty-six  dollars  and  eighty-nine  cents,  which  was  more  than  any 
other  person  offered  for  the  same;  and  I  have  made,  executed, 
acknowledged  and  delivered  to  the  said  Francis  Hubbard  2i  good  and 
sufficient  deed  of  the  said  premises.  And  out  of  the  proceeds  of  said 
sale  I  have  paid  to  the  said  John  Doe  the  sum  of  eight  hundred  dollars, 
and  have  taken  the  sum  of  nine  dollars  and  thirty-foicr  cents  for  my 
fees,  and  the  balance  I  have  applied  in  part  satisfaction  of  this 
execution. 

I  therefore  return  this  execution  satisfied  for  the  sum  of  sixty-six 
dollars  and  eighty-nine  cents  and  no  more. 

(^Concluding  with  signature  and  itemization  of  fees  as  in  Form  No. 
10395.) 

bb.  With  Appraisers'  Report  Annexed. 

iflo)  Reciting  Exemption  Paid  by  Creditor. 

Form  No.  10397.' 

{Commencing  as  in  Form  No.  10398,  and  continuing  doivn  to*)  and  said 
surplus  not  having  been  paid  within  said  sixty  days,  on  the  twenty- 
ninth  day  oi  December,  i898,  the  within  named  creditor  paid  me  the 
sum  of  j^ve  hundred  dollars,  which  sum  has  been  transferred  by  me 
to  the  clerk  of  the  Supreme  Court  of  said  county,  the  parties  inter- 
ested having  failed  to  agree  as  to  the  disposition  of  it.^ 

{Concluding  with  signature  as  in  Form  No.  lOJ^OO.) 

{bb)  Reciting  Surplus  Paid  by  Debtor. 
Form  No.   10398.* 

{Commencing  as  inForm  No.  lOJfiO,  and  continuing  down  to  *)  found  and 
certified  to  me,  under  their  hands  as  aforesaid,  that  the  homestead 
described  in  their  said  certificate,  in  their  opinion,  could  not  be  divided 
without  injury,  and  ought  not  to  be  divided,  and  that  the  whole  interest 
of  the  said  debtor  therein  was  of  the  value  of  six  hundred  dollars  and 
no  more,  and  that  they  appraised  the  same  at  that  sum,  and  on  the 

jurisdictions    where   similar   statutory  he   shall    deposit  the  money  with  the 

provisions  exist.     See  list  of  statutes  clerk  of  the  supreme  court,  who  shall 

cited  supra,  note  i,  p.  306.  pay  the  same  as  the  court,  or  any  jus- 

1.  New  Hampshire.  —  Pub.  Stat,  tice  thereof,  upon  application  may 
(1891),  c.  138.  See  also  the  titles  ExE-  order.  N.  H.  Pub.  Stat.  (1891),  c.  138, 
CUTIONS,  vol.  8,  p.  i;  Extent,  vol.  8,  p.  §  11. 

441,  3,     New    Hampshire.  —  Pub.    Stat. 

2.  The  five  hundred  dollars,  whether  (1891),  c.  138.  See  also  the  titles  Exe- 
paid  to  the  officer  or  derived  from  a  cutions,  vol.  8,  p.  i;  Extent,  vol.  8, 
sale,  is  to  be   paid  by   the  officer,  as  p.  441. 

the  debtor  and  wife  or  husband,  if  any,  This  form  may  be  adapted  to  other 
or,  if  none,  as  the  debtor  and  the  jurisdictions  where  similar  statutory 
guardian  of  the  minor  children,  may  provisions  exist.  See  list  of  statutes 
agree  in  writing.     If  they  do  not  agree,     cited  supra,  note  i,  p.  306. 
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twentieth  day  of  December.,  i898,  I  gave  a  copy  of  said  certificate  to 
the  said  yoAn  Doe  with  a  notice  from  me  attached  thereto,  that  if  the 
sum  of  one  hundred  dollars,  being  the  surplus  of  such  value  above  the 
sum  of  five  hundred  dollars,  were  not  paid  within  sixty  days  from 
the  service  of  such  notice,  I  should  sell  the  property  so  appraised,* 
and  afterward,  on  the  twenty-ninth  day  of  December,  iS98.  the  said 
surplus  being  paid  to  meby  (^<fr^  set  forth  whether  by  the  party  making 
the  application.,  by  the  debtor^  or  by  whom)  I  set  off  the  whole  of  the 
homestead  aforesaid,  by  the  metes  and  bounds  given  in  said  certifi- 
cate, and  of  said  surplus  I  have  applied  {showing  method  of  applica- 
tion). 

(Concluding  with  signature  as  in  Form  No.  lOJ^OO.) 

{cc)  Reciting  Nonpayment  by  Both  Creditor  and  Debtor. 
Form  No.  10399.' 

{Commencing  as  in  Form  No.  10398,  and  continuing  down  to  *)  and 
said  surplus  not  having  been  paid  within  said  sixty  days,  and  upon 
failure  to  pay  by  the  creditor  within  named  on  the  twenty-ninth  day 
of  December,  a.  d.  i?>98,  I  advertised  the  whole  of  said  estate  so 
appraised  to  be  sold  at  public  auction, 2  and  at  the  time  and  place  so 
advertised  I  sold  ^  the  same  at  public  auction  to  Francis  Hubbard,  he 
being  the  highest  bidder,  for  the  sum  of  six  hundred  dollars,  and 
made  and  executed  to  him  a  deed  thereof,  and  of  the  said  sum  upon 
the  written  agreement  of  the  debtor  and  his  wife  hereto  annexed,  I 
have  pa.\d  five  hundred  doWsiTs  thereof  to  Richard  Roe,  and  the  surplus 
of  said  sum  of  one  hundred  dollars,  I  have  applied  {showing  method 
of  application). 

{Concluding  with  signature  as  in  Form  No.  lOJ/OO.) 

{dd)   Where  Premises  Did  Mot  Exceed  Statutory  Value. 
Form.  No.  10400.^ 

Hillsborough,  ss.    December  8,  \2>98. 

This  execution  having  been  delivered  to  me  to  be  levied  on  real 
estate  of  the  within  named  debtor,  the  aforesaid  application  by  John 
Doe,  said  debtor  (or  by  the  wife  of  John  Doe,  the  said  debtor),  was  made 
to  me,  and  I  thereupon  caused  to  be  appointed  three  appraisers,  to 

1.  New  Hampshire.  —  Pub.  Stat,  the  same,  and  no  sale  thereof  was 
<i89i),  c.  138.     See  also  the  titles  Exe-     made. 

CUTIONS,   vol.  8,   p.   i;  Extent,  vol.  8,  Tiz\.t.A December 31,  iSqS. 

p-  441-  Simon  Stevenson,  Sheriff." 

2.  Bight  of  redeeming  mortgaged  prop-  This  form  may  be  adapted  to  other 
erty  taken  on  execution  may  be  sold  at  jurisdictions  where  similar  statutory 
auction  and  a  valid  deed  thereof  made  provisions  exist.  See  list  of  statutes 
by  the   officer  to   the   purchaser;   and  cited  supra,  note  i,  p.  306. 

such  execution,  with  the  doings  of  the  4.  New    Hampshire.  —  Pub.     Stat. 

oflBcer  thereon,   shall  be  returned  ac-  (i8gi),  c.  138.     See  also  the  titles  Exe- 

cording  to  the  precept  thereof.     N.  H.  cutions,  vol.  8,  p.  i;  Extent,  vol.  8,  p. 

Pub.  Stat.  (1891),  c.  138,  §  10.  441. 

3.  If  no  more  than  five  hundred  dollars  This  form  may  be  adapted  to  other 
is  bid,  the  return  should  be:  "  I  offered  jurisdictions  where  similar  statutory 
the  same  at  public  auction,  but  no  one  provisions  exist.  See  list  of  statutes 
made  a  bid  of  five  hundred  dollars  for  cited  supra,  note  i,  p.  306 
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wit:  George  Feabody,  by  the  within  named  creditor,  Samuel  Endicott^ 
by  the  said  John  Doe,  and  Eliot  Warren,  by  myself,  and  the  said 
George  Peabody,  Samuel  Endicott,  and  Eliot  Warren,  being  all  discreet 
and  disinterested  men,  resident  in  said  county  oi  Hillsborough,  and 
having  been  duly  sworn,  as  aforesaid,  by  a  justice  of  the  peace  at  the 
time  certified  as  aforesaid,  *  did  set  off  by  the  above  mentioned  metes 
and  bounds,  the  aforesaid  homestead  of  the  value  oi  five  hundred  doX- 
lars  and  no  more,  and  did  make  to  me  the  foregoing  certificate  thereof 
under  their  hands. 

Simon  Stevenson,  Sheriff. 

(4)  Affidavit  to  Contest  Allotment. *• 

Form  No.  10401  .* 
Richard  Roe  ^ 

against       >•  In  the  Circuit  Court  of  Madison  County,  Mississippi. 
John  Doe.     ) 
State  of  Mississippi,  \ 
Madison  County.        f 

Personally  appeared  before  me,  Calvin  Clark,  clerk  of  the  Circuit 
Court  within  and  for  said  county,  John  Doe  (or  Richard  Roe),  who 
being  first  duly  sworn  upon  his  oath,  says: 

I.  That  Simon  Stevenson,  sheriff  of  said  county,  under  and  by 
virtue  of  an  execution  directed  to  him,  and  issued  out  of  the  said 
Circuit  Court  of  said  county,  in  favor  of  Richard  Roe  and  against 
John  Doe,  upon  a  judgment,  for  the  sum  of  five  hundred  dollars, 
interest,  and  costs,  did  on  tht  fourteenth  day  of  March,  a.  d.  one 
thousand  eight  hundred  and  ninety-nine,  levy  upon  the  following 
described  lands:  (describing  the  lands)  as  the  lands  of  the  sa.\di  John 
Doe; 

II.  That  the  sdixd  John  Doe  claimed  such  lands  {ox  a  part  of  the 
lands,  describing  it)  as  exempt  from  sale  under  execution,  as  a  home- 
stead according  to  law, 

III.  That  on  the  second  day  of  May,  one  thousand  eight  hundred 
and  ninety-nine.  Banks  Belk,  Keever  Hughes,  and  Fred  Nims  were  duly 
selected,  as  freeholders  of  said  county,  to  set  off  to  the  said  John  Doe 
the  said  lands  (or  portion  of  lands,  describing  it),  embracing  the 
dwelling-house  and  outhouses  not  exceeding  one  hundred  and  sixty 
acres  in  quantity  nor  two  thousand  doWars  in  value; 

IV.  That,  on  the  third  day  of  June,  one  thousand  eight  hun- 
dred and  ninety-nine,  said  freeholders  did  set  off  such  homestead  by 

1.  For  the  formal  parts  of  affidavits,  he  may  make  affidavit,  before  the  sale, 
generally,  consult  the  title  Affidavits,  which  affidavit  may  be  made  before  the 
vol.  I,  p.  548.  officer   having   the   execution,    that  he 

2.  Mississippi. — Anno.  Code  (1892),  verily  believes  it  to  be  incorrect,  speci- 
§  1978.  fying  wherein  he   believes   it  to  be  so. 

This  form  may  be  adapted  to  other  and  the  officer  shall  suspend  the  sale  of 
jurisdictions  where  similar  statutory  so  much  as  the  defendant  so  claims 
provisions  exist.  See  list  of  statutes  and  return  the  affidavit,  with  the  exe- 
cited  supra,  note  i,  p.  306.  cution  to  the  court  to  which  it  is  re- 
Affidavit  by  Defendant. —  If  a  defend-  turnable.  Miss.  Anno.  Code  (1892), 
ant  be  dissatisfied  with  the  allotment,  §  1979. 

844  Volume  9. 


10401.        HOMESTEADS  AND  EXEMPTIONS.        10402. 

giving  to  the  said  John  Doe  afl  of  said  lands  {ox  portion  of  said  lands ^ 
describing  ii\  amounting  in  all  to  one  hundred  and  sixty  acres,  and  did 
assess  the  value  of  said  lands  so  set  off  as  such  homestead,  at  the 
sum  of  two  thousand  dollars; 

V.  That  the  said  John  Doe  (or  Richard  Roe')  verily  believes  the 
allotment  so  made  to  him  by  said  freeholders  is  incorrect  {specifying 
wherein  he  believes  it  to  be  so) ;  ^ 

[VI.  That  the  said  Richard  Roe  verily  believes  the  lands  so  allotted 
by  said  freeholders  (or  some  part  of  it)  to  be  liable  to  sale  under  said 
execution.]* 

Wherefore  the  said  John  Doe  (or  Richard  Roe)  prays  that  a  summons 
shall  be  issued  by  the  clerk  of  said  court,  returnable  at  the  next  term 
of  the  said  court,  requiring  the  said  Richard  Roe  (or  John  Doe)  to 
appear. 

John  Doe  (or  Richard  Roe). 

Sworn  to  and  subscribed  before  me  this  third  d2.y  oi  June,  iS99. 
Calvin  Clark,  clerk  of  the  Circuit  Court. 

b.  Upon  Creditor's  Application. 
(1)  Petition. 3 

Form  No.  10402.* 

In  the  District  Court  in  and  for  Harrison  County,  lortva. 
In  the  matter  of  the  application   of'\ 

Richard  Roe,  judgment  creditor  of  \  pp*:*.:^^ 

John  Doe,  for  an  order  fixing  and  j 

establishing  homestead  boundaries.    J 
To  the  Honorable  District  Court  of  Harrison  County ; 

Your  petitioner  states: 

That  the  s,axd  John  Doe  is  now  the  owner  in  fee  simple  of  a  certain 
tract  of  land  in  said  Harrison  county,  described  as  follows:  {describing 
land),  which  said  premises  comprise  7?/"/)'  acres. 

That  the  said  John  Doe  is  entitled  to  a  homestead  to  be  set  out 
from  the  said  premises  hereinabove  described. 

That  your  petitioner  has  obtained  a  judgment  against  the  said 
John  Doe,  which  is  in  full  force  and  unsatisfied,  and  a  lien  upon  such 
part  of  the  said  premises  above  described,  which  is  not  set  out  as  a 
homestead. 

Wherefore,  your  petitioner  asks  this  court  to  fix  and  establish  in 

1.  Defendant's  af&davit  must  specify  the  district  court  by  any  creditor  of  the 
wherein  he  believes  the  allotment  to  be  owner  of  the  homestead  or  other  per- 
incorrect  Miss.  Anno.  Code  (1892),  son  interested  therein,  such  court  shall 
§  1979.  hear  the  cause  upon  the  proof  offered 

2.  Paragraph  VI  should  be  omitted  and  fix  and  establish  the  boundaries 
in  the  affidavit  by  defendant.  Miss  thereof,  and  the  judgment  therein  shall 
Anno.  Code  (1892),  §  1979.  be  filed  and  recorded.     Code  (1897),  § 

8.  For  the  formal  parts  of  a  petition     2980. 
in    a    particular   jurisdiction    see    the        This  form  may  be  adapted  to  other 
titles    Complaints,    vol.    4,    p.    1019;     jurisdictions   where    similar  statutory 
Petitions.  provisions  exist.     See  list  of  statutes 

4.  Iowa.  —  Upon  application  made  to     cited  supra,  note  i.  p.  306. 
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said  premises  the  boundary  of  a  homestead  and  to  give  notice^  to 
the  said  John  Doe  of  the  time  and  place  by  you  set  for  a  hearing  of 
this  application. 

Richard  Roe. 
(  Verification.  )2 

(2)    JUDGMENT.3 

Form  No.  10403.* 

In  the  District  Court  of  Harrison  County,  Iowa. 
In  the  matter  of  the  application  of\ 

Richard  Roe,  judgment  creditor  of  \^    , 

John  Doe,  for  an  order  fixing  and  f 

establishing  homestead  boundaries.  J 

And  now,  to  wit,  on  this  twenty -second  day  of  October.,  one  thousand 
eight  hundred  and  ninety-eight,  came  this  cause  on  to  be  heard,  upon 
the  application  of  Richard  Roe,  judgment  creditor  oi  John  Doe,  to 
have  fixed  and  established  the  homestead  boundaries  of  the  saidyi?^« 
Doe  within  his  real  estate  described  as  follows:  {describing  the  land); 
and  it  appearing  to  the  court  that  the  said  John  Doe,  owner  of  said 
land,  has  been  duly  served  with  a  notice  of  the  time  and  place  of  the 
hearing  of  said  application,  and  all  proper  evidence  offered  on  the 
part  of  both  parties  having  been  heard  and  considered  by  the  court, 
it  is  hereby  ordered  and  adjudged  that  the  homestead  boundaries  of 
the  said  John  Doe  shall  be  fixed  and  established  as  follows-  (jetting  out 
the  finding  of  the  court,  which  must  contain  an  accurate  description  of  the 
homestead  boundaries,  as  provided  for  in  Iowa  Code  {1897),  §  2979). 

8.  Application  to  Sell  Homestead. 

a.  By  Judgment  Creditor. 

(1)  Affidavit.* 

Form  No.  10404.* 

1.  Notice    of    hearing    of  application,  TtaXtA  &t.  Logan,  October  3 j,  ligS. 

which    should   be   given    to   the  land-  Calvin  Clark, 

owner,  may  be  as  follows:  Clerk  of  the  District  Court, 

"  To  John  Doe:  Harrison  County,  Iowa." 

Please  take  notice  that  an  application  2.  Consult  the  title  Verifications. 

has  been  made  to  the  District  Court  of  3.  For  the  formal  parts  of  judgments, 

Harrison  county,  Iowa,  by  Richard  Roe,  generally,  see  the  title  Judgments  and 

a  judgment  creditor  holding  a  judg-  Decrees. 

ment  against  you  asking  the  said  court  4.  Iowa. — Code  (1897),   §   2980,  pro- 

to  fix  and  establish  homestead  bounda-  viding  that  the  judgment  shall  be  filed 

ries  in  certain  lands  owned  by  you,  de-  and  recorded   in  the  manner  provided 

scribed  as  follows  {describing  lands),  and  for  in  Code  (1897),  ^  2979. 

that  the  court  house  in  Logan,   in  said  This  form  may  be  adapted   to  other 

county,  at   nine  o'clock   a.  m.  on  the  jurisdictions    where    similar  statutory 

ninth   day  of   October,    ligS,  has   been  provisions   exist.     See  list  of  statutes 

fixed  as  the  place  and  time  of  hearing  cited  supra,  note  I,  p.  306. 

said   application,    at   which    time   and  6.  For  the  formal  parts  of  affidavits, 

place   you  may  appear  and  offer  evi  generally,  see  the  title  Affidavits,  vol. 

dence  concerning   the  proper  location  i,p.  548. 

of  said  homestead.  6.  Georgia.  —  2    Code  (1895),   ^  2850, 
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Georgia  —  Appling  County,  ss. 

In  person  appeared  before  me,  Norton  Porter,  a  notary  public 
within  and  for  said  county,  Samuel  Short,  who,  being  duly  sworn  upon 
his  oath,  says  that  he  is  the  plaintiff  in  a  certain  action  in  the  County 
Court  of  said  county,  in  which y^?-^;?  Z>^^  is  the  defendant;  that  on 
the  third  day  of  March,  one  thousand  eight  hundred  and  ninety- 
nine,  the  said  plaintiff  recovered  against  the  said  defendant,  in  said 
action,  the  sum  of  one  hundred  doUars  besides  the  costs  of  said  suit; 
that  execution  has  been  issued  upon  the  said  judgment,  in  favor  of 
the  said  Samuel  Short  and  against  the  said  yohn  Doe,  from  the  said 
County  Court;  that  a  homestead  of  realty  and  personalty,  or  either, 
has  been  applied  for  and  set  apart  out  of  the  property  of  the  said 
John  Doe,  as  provided  by  the  constitution  and  laws  of  the  state  of 
Georgia;  that  the  said  Samuel  Short,  plaintiff  and  execution  creditor 
as  aforesaid,  is  seeking  to  proceed  with  said  execution;  and  that 
there  is  no  property  except  the  homestead  on  which  to  levy,^  and  that 
the  debt  of  the  said  Samuel  Short,  plaintiff  and  execution  creditor  as 
aforesaid,  falls  within  some  one  of  the  classes  in  which  the  home- 
stead is  bound,  under  the  constitution,  in  this,  to  wit,  that  the  said 
debt  is  for  (stating  the  nature  of  the  indebtedness).^ 

Samuel  Short. 

Sworn  and  subscribed  before  me  this  first  day  of  September,  one 
thousand  eight  hundred  and  ninety-nine. 

Norton  Porter,  Notary  Public, 
Appling  County,  Georgia. 

(2)    COUNTER-AFFIDAVIT.3 

Form  No.  10405.* 

providing  that  in  all  cases  when  any  the  exemption  does  not  protect  the 
defendant  in  execution  has  applied  for,  homestead  from  the  execution  creditor's 
and  had  set  apart,  a  homestead,  *  *  *  debt,  for  the  reason  that  it  comes  within 
the  plaintiff  in  execution  seeking  to  the  class  of  debts  for  which  the  home- 
proceed  with  the  same,  there  being  no  stead  is  liable,  and  the  affidavit  must 
property  except  the  homestead  upon  specify  the  nature  and  kind  of  indebted- 
which  to  levy  upon  the  ground,  that  ness.  Brantley  v.  Stephens,  77  Ga. 
the  debt  fall  within   some  one  of  the  467. 

classes    for   which    the   homestead    is  2.  The  classes  for  which  the  homestead 

bound    under    the    constitution,    such  is  bound,  under  the  constitution,  are  as 

plaintiff,  his    agent   or  attorney    may  follows:   i.  Taxes;  2.  Purchase  money; 

make  an  affidavit,  before  an  officer  au-  3.    Labor   done    upon   the    homestead; 

thorized  to  administer  oaths,  that,  to  4.    Material    furnished   for   the   home- 

the  best  of  his  knowledge  and  belief,  stead;  5.  Removal  of  incumbrances  on 

the  debt  upon  which  such  execution  is  homestead.     Ga.    Const.,   art.   9,  §   2; 

founded  is  one  from  which  the  home-  2  Ga.  Code  (1895),  §  5913. 

stead  is  noi  exempt.  Debt  falling  within  one  of  the  classes 

This  form  may  be  adapted  to  other  for  which  the  homestead  is  bound,  un- 

jurisdictions   where   similar    statutory  der  the  constitution,  must  be  alleged  in 

provisions  exist.     See   list  of  statutes  the  affidavit,  and  the  particular  class 

cited  supra,  note  i,  p.  306.  should   be  stated.      Gillespie  v.  Chas- 

1.  Lack  of  other  property  on  which  to  tain,  57  Ga.  218. 

levy   must  be  stated   in    the  affidavit.  3.  For  the  formal  parts  of  affidavits, 

Davis  V.  Jones,  95  Ga.  788.  generally,   see    the    title    Affidavits, 

Affidavit   must  state  that  the  execu-  vol    1,  p.  548. 

tion  debtor  has  no  other  property  upon  4.  Georgia.  —  2   Code  (1895),  ^   2850, 

which  a  levy  could  be  made,  and  that  providing  for  the  filing  by  the  plaintiff 
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Georgia  — Appling  County,  ss. 

In  person  appeared  before  me,  Norton  Porter,  a  notary  public 
within  and  for  said  county,  John  Doe,  who,  being  duly  sworn  upon 
his  oath,  says  that  the  affidavit  of  Samuel  Short,  heretofore  made, 
seeking  to  subject  the  homestead  of  the  said  John  Doe  to  levy  and 
sale  under  and  by  virtue  of  a  certain  execution  issued  from  the 
County  Court  of  Appling  county,  state  of  Georgia,  in  favor  of  the  said 
Samuel  Short  and  against  the  said  John  Doe,  is  untrue  and  false,  in 
this,  to  wit:  That  the  said  Samuel  Short  debt  does  not  fall  within  one 
of  the  classes  for  which  the  homestead  is  bound  under  the  constitu- 
tion ;  that  said  debt  is  not  for  {stating  the  nature  of  the  indebtedness). 

John  Doe, 

Sworn  to  and  subscribed  before  me  this  first  day  of  September,  one 
thousand  eight  hundred  and  ninety-nine. 

Norton  Porter,  Notary  Public, 
Appling  County,  Georgia. 

(8)  Complaint.^ 
Form  No.  10406.* 

(  Venue  and  title  of  court  and  cause  as  in  Form  No.  5926. ) 

I.  That  heretofore,  to  wit,  on  the  fifth  day  of  November,  one  thou- 
sand eight  hundred  and  ninety-eight,  Richard  Roe,  the  plaintiff  in  the 
above  entitled  cause,  obtained  a  judgment  in  this  court,  for  the  sum 
of  four  hundred  and  fifty  dollars  and  eighty-five  cents  damages  and 
costs,  against  John  Doe,  the  defendant  in  the  above  entitled  cause, 
which  said  judgment  was  duly  entered  and  docketed,  in  said  county 
of  Sullivan,  on  the  sixth  day  of  November,  one  thousand  eight  hundred 
and  ninety-eight. 

II.  That,  on  the  thirteenth  day  of  November,  one  thousand  eight 
hundred  and  ninety-eight,  an  execution  upon  said  judgment  was  duly 
issued  and  directed  to  the  sheriff  of  said  Sullivan  county; 

III.  That  John  Doe,  the  defendant  in  the  above  entitled  cause, 
then  was  a  resident,  and  ever  since  has  been,  and  now  resides,  in  said 
county; 

IV.  That  the  said  sheriff  has  returned  said  execution  wholly 
unsatisfied,  and  that  the  said  judgment  continues  in  full  force  and 
effect, 

of  a  counter-afBdavit  denying  the  truth  2.  New    York.  —  Code  Civ.   Proc,   § 

of  plaintiff's  affidavit.  1402  (Birds.  Rev.    Stat.  (1896),  p.  1139, 

Lisae,  How  Tried.  —  At  the  first  term  §41),   providing  that  after  the   return 

of  the  court   to  which    the   execution  of  an  execution  reciting  that  property 

and  the  affidavit  and  counter-affidavit  cannot  be  sold  on  account  of  exemp- 

are  returned;  and  issue  shall  be  formed  tions,  where  it   exceeds  the    statutory 

upon  the  same  and  tried,  as  in  cases  value,     the     judgment    creditor    may 

of    illegality.     2   Ga.    Code    (1895),    §  maintain  a  judgment  creditor's  action 

2852.     Consult    also   the   title    ExECU-  to  procure  a  judgment  directing  a  sale 

TIONS   Against   Property,   vol.    8,   p.  of  the  exempt  property  to  enforce  the 

351,  Forms  Nos.  9289  to  9293.  lien  of  his  judgment  upon  the  surplus. 

1.  For   the  formal   parts  of    a  com-  See  also  the  title  Creditors'  Suits, 

plaint  in   a  particular  jurisdiction  see  vol.  5,  p.  874. 

the  title  Complaints,  vol.  4,  p.  1019.  This  form  may  be  adapted  to  other 
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V.  That  the  said  John  Doe,  the  said  defendant,  is  the  owner  of, 
and  now  resides,  and  has  resided  for  ten  years  last  past,  on  a  certain 
house  and  lot  of  land,  in  Never  sink,  in  said  Sullivan  county,  which 
said  house  and  lot  are  of  the  value  oi  five  thousand  dollars,  and  is 
described  as  follows,  to  wit:  {describing  the  land  by  metes  and  bounds'); 

VI.  That,  on  the  tenth  day  of  September,  one  thousand  eight  hun- 
dred and  ninety-eight,  John  Doe,  the  said  defendant,  in  order  to  secure 
the  said  property  as  a  homestead  for  himself  and  family,  and  to  pre- 
vent it  from  being  applied  to  the  payment  of  his  just  debts,  did  duly 
execute  and  acknowledge  a  certain  written  notice,  stating  that  the 
said  premises  were  to  be  held  by  him  as  a  homestead  exempt  from 
sale  on  execution,  and  that  said  notice  was  duly  recorded  in  the  office 
of  the  clerk  of  said  Sullivan  county,  on  page  1(51,  of  the  book  kept 
for  that  purpose  and  styled  ''Homestead  Exemption  Book;" 

VII.  That  by  reason  of  the  said  several  acts  of  the  said  John  Doe, 
the  said  defendant,  the  said  Richard  Roe,  the  said  plaintiff,  has  been, 
and  still  is,  wholly  unable  to  satisfy  his  said  judgment. 

Wherefore  the  said  Richard  Roe,  the  said  plaintiff,  demands  of  this 
court  a  judgment  directing  the  said  described  property  of  the  defend- 
ant herein  to  be  sold  and  the  proceeds  thereof  so  marshalled  that  the 
right  and  interest  of  each  party  in  said  proceedings  may  be  as  equiva- 
lent as  possible  to  his  right  and  interest  in  the  said  property,  and  that 
this  plaintiff  may  have  his  costs  and  expenses  of  this  action. 

{(Concluding  with  signature  and  verification  as  in  Form  No.  5926?) 

b.  For  Reinvestment. 
Form  No.  10407.' 

{Venue  and  address  as  in  Form  No.  5913.) 

John  Doe.  and  Jane  Doe,  his  wife,^  your  petitioners,  respectfully 
show: 

I  That  they  are  residents  of  the  county  of  Appling,  in  the  state  of 
Georgia', 

II.  That,  on  the  third  day  of  March,  one  thousand  eight  hundred 
and  ninety-nine,  John  Overton,  the  ordinary  of  said  Appling  county, 
upon  the  application  of  your  petitioner,  John  Doe,  duly  set  apart  to 
the  saidyi?A»  Doe  a  homestead  in  real  property  and  an  exemption  of 
personalty,  as  will  appear  more  fully  by  reference  to  the  record  of 
said  homestead  proceedings,  a  copy  of  which  is  hereto  annexed, 
marked  Exhibit  A,  and  made  a  part  of  this  petition. ^ 

jurisdictions   where   similar   statutory  jurisdictions   where    similar   statutory 

provisions   exist.     See  list  of   statutes  provisions  exist      See   list   of  statutes 

cited  supra,  note  i,  p-306.  cited  supra,  note  I,  p.  306. 

1.  Georgia.  —  Whenever    the   debtor  For  the  formal  parts  of  a  petition  in 

or  his  wife   if  any,  shall  jointly  desire  a  particular  jurisdiction  see  the  titles 

the  property  exempted,  whether  real  or  Complaints,  vol.  4,  p.  1019;  Petitions. 

personal,  to  be  sold  for  reinvestment,  2.  Children  are  not  necessary  parties  to 

the  application    must   be  made  to  the  an  application  by  a  parent  for  an  order 

judge   of   the    superior    court   of    the  of  sale  for  reinvestment  of   homestead 

county   where   the   debtor    resides   or  property.       Deyton    v.    Bell,    81    Ga. 

the     property     is    situated.      2    Code  370. 

(1895),  §  2847.  3.  Copy  of  the  proceedings  should  be 

This  form  may  be  adapted  to  other  attached,  though  this  is  not  absolutely 
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Ill  That  the  said  John  Doe^  and  Jane  Doe^  his  wife,  your  peti- 
tioners, jointly  desire  the  said  homestead  of  real  property  and  per- 
sonal property  exemptions  to  be  sold  for  reinvestment,  for  the  reason 
that  {specifying  the  reason).^ 

Wherefore  the  said  John  Doe,  and  Jane  Doe,  his  wife,  your  peti- 
tioners, pray  that,  upon  a  proper  showing,  the  court  will  order  a 
sale  of  the  said  property  for  reinvestment,  according  to  law,  and  that 
the  proceeds  may  be  mvested  upon  the  same  uses. 

John  Doe. 
Jane  Doc. 

Jeremiah  Mason,  Attorney  for  Petitioners. 

4.  Iiyunction  to  Prevent  Sale  of  Homestead.^ 


necessary.      Sirmans    v.   Sirmans,    74 
Ga.  541. 

1.  XTpon  proper  showing,  either  in  term 
or  vacation,  the  judge  may  order  the 
sale  of  the  property,  and  the  proceeds 
shall  be  reinvested  upon  the  same  uses. 
2  Ga.  Code  (1895),  |  2847. 

2.  Injanction  is  often  resorted  to  for 
the  purpose  of  protecting  homestead 
rights.  10  Encycl.  of  PI.  and  Pr.  86  et 
seq.  For  forms  connected  with  injunc- 
tion proceedings,  generally,  see  the  title 
Injunctions. 

Injunction  is  a  proper  remedy  to 
stop  the  sale  of  a  homestead  under 
execution.  Pierson  v.  Truax,  15  Colo. 
223;  Corey  v.  Schuster,  44  Neb.  269. 

An  injunction  was  refused,  in  Zorn 
V.  Walker  43  Ga.  418,  on  the  applica- 
tion of  a  purchaser,  on  the  ground 
that  the  court  had  not  assigned  the 
homestead  at  the  time  of  sale,  the  pur- 
chaser having  a  right  to  contest  the 
debtor's  claim  in  like  manner  as  a 
creditor  could  do. 

Injunction  t6  Prevent  Taking  Home- 
stead.—  In  Williams  v.  Simmons,  79 
Ga.  649,  where  a  lien  for  purchase 
money  was  sought  to  be  enforced 
against  certain  land,  an  injunction  was 
sought  to  prevent  the  taking  out  of  a 
homestead  in  the  land.  The  following 
prayer  for  special  relief  was  granted: 
"That  the  said  A.  J  Williams  and 
Rachel  S  IVilliams  be  perpetually  en- 
joined from  taking  out  a  homestead  in 
said  lands,  and  that  the  ordinary  be 
restrained  from  granting  the  same- 
and  said  defendants  be  restrained  from 
further  interference  with  said  land  in 
any  shape  whatever,  by  claim,  bill,  or 
otherwise:  and  that  they  be  restrained 
and  enjoined  from  further  circulating 
their  false  and  malicious  reports  and 
statements  concerning  said  lands,  or 


from  otherwise  placing  a  cloud  upon 
orator's  title  to  the  same.  Second,  to 
grant  unto  your  orator  the  State's  writ 
of  injunction,  restraining  the  said  de- 
fendants from  further  proceeding  with 
their  homestead  application  or  further 
interference  with  said  land,  or  the 
court  of  ordinary  from  granting  said 
homestead,  under  a  penalty  to  be  fixed 
by  your  honor.'* 

For  injunction  to  stop  sale  of  exempt 
personal  property  see  infra.  Form  No. 
10440. 

Flea  or  Answer  Setting  IFp  Homestead 
Exemption. — Where  an  action  is  brought 
to  subject  to  the  payment  of  a  debt 
property  which  is  a  homestead,  or  to 
which  a  homestead  right  may  attach, 
the  homesteader  should  plead  his  ex- 
emption by  way  of  answerer  pleading. 

Alabama.  —  Zelnicker  v.  Brigham, 
74  Ala.  598. 

Arkansas.  —  Trotter  v.  Trotter,  31 
Ark.  145;  Hughes  v.  Watt,  26  Ark.  228. 

California.  —  Moss  v.  Warner,  jo 
Cal.  296;  Williams  z/.  Young,  17  Cal.  403. 

Illinois.  —  Schaefer  v.  Kienzel,  123 
111.  430. 

Indiana.  —  Huseman  v.  Sims,  104 
Ind.  317;  Over  v.  Shannon,  75  Ind.  352. 

Iowa. — Haynes  v.  Meek,  14  Iowa  320. 

Kentucky.  —  Mullins  v.  Clark,  (Ky. 
1891)  15  S.  W.  Rep.  784;  Caldwell  v. 
Truesdell  (Ky.  1890),  13  S.  W.  Rep.  loi. 

Michigan.  —  Matson  v.  Melchor,  42 
Mich.  477. 

Minnesota.  —  Bergsma  v.  Dewey,  46 
Minn   357. 

North  Carolina.  —  Wilson  v.  Taylor, 
98  N.  Car.  275. 

Texas.  — Jenkins  z/.  Volz,  54 Tex.  636. 

United  States. — Goodwin  v.  Colorado 
Mortg.  Invest.  Co.,  no  U.  S.  i. 

Such  answer  or  pleading  is  in  the 
ordinary  form.     For  forms  of  answers, 


350 


Volume  9. 


10408.        HOMESTEADS  AND  EXEMPTIONS. 


10408. 


Form  No.  10408. 

(Precedent  in  Pierson  v.  Truax,  15  Colo.  224.)' 


generally,  see  the  title  Answers  in 
Code  Pleading,  vol.  i,  p.  799.  For 
forms  of  pleas,  generally,  see  the  title 
Pleas. 

1.  A  demurrer  to  this  complaint  was 
properly  overruled. 

Bill  to  enjoin  sale  of  business  homestead, 
in  Webb  v.  Hayner,  49  Fed.  Rep.  601, 
after  alleging  that  the  husband,  Joseph 
W.  Webb,  has,  during  the  past  two 
years,  been  a  married  man  and  the 
head  of  a  family,  a  citizen  of  Travis 
county,  and  continuously  during  the 
period  aforesaid  has  been  engaged  in 
the  mercantile  business  as  a  member  of 
the  firm  of  John  A.  Webb  &  Bro.,  pro- 
ceeded as  follows: 

"Your  orator  would  further  show 
that  heretofore,  to-wit,  on  November  9, 
\%8i,  he  acquired  by  purchase  a  legal 
and  equitable  title  to  certain  real  estate 
in  the  city  of  Austin,  Travis  county, 
Texas,  fully  described  as  follows,  to- 
wit:  Ten  feet  off  of  the  east  side  of  lot 
No.  three,  and  twenty-nine  and  a  half 
feet  off  of  the  west  side  of  lot  No.  four. 
Said  lots  adjoin  each  other,  and  are 
situated  in  block  No.  68.  in  said  city  of 
Austin;  together  with  the  improve- 
ments thereon  situated,  consisting  of 
a  two-story  brick  store-house.  Third. 
Your  orator  would  further  show  that 
he  purchased  said  property  for  the  pur- 
pose of  using  the  same  as  a  place  to 
carry  on  his  said  business,  and  with 
the  fixed  intention  of  designating  and 
using  the  same  as  his  business  home- 
stead; and  that  on  the  day  he  acquired 
title  to  the  said  property  as  aforesaid 
your  orator  took  possession  of  the  same 
and  commenced  at  once  to  use  said 
premises  as  a  place  to  carry  on  his  said 
business,  and  that  he  has  since  con- 
tinuously used,  occupied,  claimed  and 
enjoyed  said  property  as  his  place  of 
business,  and  so  now,  at  this  time 
uses,  occupies,  and  enjoys  the  same. 
And  he  further  shows  that  he  has  never 
sold  or  conveyed  said  property  or  any  in- 
terest therein,  but  is  now  the  legal  and 
equitable  owner  thereof  by  fee-simple 
title,  and  has  at  all  times  since  he  ac- 
quired title  thereto  as  aforesaid  claimed, 
used,  occupied,  and  enjoyed  said  prop- 
erty as  his  business  homestead,  and  as 
a  place  in  which  to  carry  on  his  said 
business,  and  now  so  claims,  uses,  oc- 
cupies, and  enjoys  the  same.  And 
your  orator  further  shows  that  at  the 


time  he  so  designated  said  property  as 
his  business  homestead, and  commenced 
to  use  the  same  as  a  place  in  which  to 
exercise  and  carry  on  his  said  business, 
the  same,  exclusive  of  the  improve- 
ments thereon,  was  of  less  value  than 
five  thousand  dollars,  and  that  said 
premises  now  exceed  in  value  the  sum 
of  two  thousand  dollars.  And  further, 
your  orator  shows  that  he  has  not  now, 
and  did  not  have  any  residence  home- 
stead at  the  date  of  the  levy  of  said  exe- 
cution the  value  of  which,  added  to  that 
of  his  said  business  homestead,  would 
equal  five  thousand  dollars. 

Fourth.  Your  orator  would  further 
show  that  he,  being  a  married  man,  and 
the  head  of  a  family,  as  aforesaid,  is, 
and  was  at  the  date  he  acquired  said 
property,  under  the  constitution  and 
laws  of  the  state  of  Texas,  entitled  to 
hold  said  property  as  his  homestead, 
exempt  from  all  claim  thereon  by  his 
creditors,  of  the  nature  hereinafter 
mentioned;  and  that  said  property,  so 
being  his  homestead  as  aforesaid,  was 
at  all  times  since  he  acquired  the  same, 
and  is  now,  not  subject  to  be  levied  on 
or  sold  to  satisfy  any  judgment  or  exe- 
cution against  him  of  the  nature  herein- 
after mentioned,  of  which  fact  the 
above  named  defendants  were  each  and 
all  advised  at  and  before  the  dates 
hereinafter  mentioned." 

The  allegations  of  the  bill  also  show 
that  on  July  20,  1882,  the  defendants 
Hayner  &  Co.,  merchants  of  St.  Louis, 
Mo.,  recovered  judgment  against  the 
firm  of  John  A.  Webb  &  Bro.  in  the 
circuit  court  of  the  United  States  for 
this  district  in  the  sum  of  $14,573.89, 
the  same  being  for  the  value  of  goods, 
wares  and  merchandise  theretofore  sold 
and  delivered  by  Hayner  &  Co.  to  John 
A.  Webb  &  Bro.;  that  Fricke,  the  mar- 
shal, acting  under  the  direction  and 
authority  of  his  co-defendants,  did,  on 
the  13th  day  of  November,  1891,  levy  a 
writ  of  execution  on  complainant's  said 
business  homestead,  and  on  the  same 
day  duly  advertised  said  property  for 
sale.  It  is  further  alleged  by  com- 
plainant that  the  levy  of  said  execu- 
tion on  his  homestead,  and  the  adver- 
tisement thereof  under  the  same, 
have  cast  a  cloud  upon  his  title  to  the 
property;  "  and  he  further  shows  and 
represents  that  said  defendants  now 
threaten  and   intend   to   sell   the   said 
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\{yenue  and  title  of  court  and  cause  as  in  Form  No.  5911.yY- 

Plaintiff  complains  of  defendants,  and  states  that  on  the  J/ih  day 
oi  February,  iS86,  the  plaintiff  became,  and  ever  since  has  been,  and 
now  is,  the  owner  in  fee  of  the  following  described  real  estate,  situate 
in  the  county  oi Fitkin  and  state  of  Colorado:  A  lot  one  hundred  and 
fifty  (^150)  itet  hy  Ji/ty  (J50)  itet  in  size,  situate  about  one  hundred 
and  fifty  {150)  feet  west  of  the  Lite  Spring  ditch,^  in  that  part  of  the 
city  of  Aspen  commonly  called  "  67^,"  said  property  being  the  same 
real  estate  conveyed  to  plaintiff  on  said  Ifih  day  oi  February,  i886,  by 
Philip  Edwards  and  Frank  Hartzin. 

That  on  the  said  Jf-th  day  of  February,  iS86,  and  before  and  ever 
since  that  date,  plaintiff  was  and  now  is  a  householder  and  the  head 
of  a  family.  The  said  family  consisted  and  now  consists  of  plaintiff 
and  the  wife  and  children  of  plaintiff. 

That  on  the  said  .^M  day  of  February,  iS86,  plaintiff  and  his  family 
commenced  to  occupy  said  premises,  and  resided  thereon,  occupying 
the  same  as  a  homestead,  and  have  at  no  time  since  said  date  had 
any  other  residence,  and  have  not  occupied  any  other  premises  since 
said  date,  except  as  hereinafter  mentioned. 

That  the  deed  of  conveyance  from  said  Edwards  and  Hartzin  to 
plaintiff  was  filed  for  record  in  the  office  of  the  recorder  of  sa.\d  Pitkin 
county  on  said  4^h  day  of  February,  i886,  and  the  same  is  of  record 
in  book  29,  on  page  ^,  oi  the  records  of  said  office. 

That  the  said  premises,  together  with  the  improvements  situated 
thereon,  have  not  been,  at  any  time  since  the  41^  day  of  February, 
i886,  and  are  not  now,  worth  more  than  the  sum  of  $700. 

That  on  the day  of  November,  iS86,  one  of  plaintiff's  children 

was  sick,  and  the  wife  of  plaintiff  went  to  the  city  of  Denver,  in  the 
state  of  Colorado,  for  the  purpose  of  procuring  medical  treatment  for 
said  child,  and,  during  the  absence  of  plaintiff's  wife,  he,  the  plaintiff, 
occupied  a  room  in  the  city  of  Aspen,  and  temporarily  rented  said 
property  hereinbefore  mentioned,  but  left  in  said  property  a  portion 
of  plaintiff's  household  goods;    that  before  the   return  of  wife  of 

plaintiff,  and  on  the day  oi  December,  i886,  plaintiff  received  a 

severe  bodily  injury,  which  caused  him  to  be  confined  to  his  room  for 

a  period  of days,  and  that,  upon  plaintiff's  recovery  from  his 

said  bodily  injury,  he  took  steps  to  occupy  the  premises  herein  first 
described,  and  said  premises  were  on  the  15th  day  oi  March,  iS87, 
vacated  by  the  person  to  whom  plaintiff  had  rented  the  same. 

homestead  pursuant  to  said  levy  and  necessity  require  your  orator  to  insti- 

advertiseraent,  and  will  proceed  so  to  tute  and  prosecute,  at  great  expense  to 

do  unless   restrained  by   your  honors  himself,  a  suit  or  suits  against  the  pur- 

from  so  doing.     And  your  orator  fur-  chasers  of  his  said  property  at  such  sale 

ther    shows    and    represents    to   your  for  the  purpose  of  removing  the  cloud 

honors  that  the  threatened  sale  of  his  thereby  cast   on   his    title  to  this  said 

said    homestead    by   defendants    will  homestead." 

cause  him  great  and  irreparable  injury,  A  demurrer  to  this  bill  was  overruled, 

for  which  he  has  no  adequate  remedy  the  court  holding  that  equity  has  juris- 

at  law;  that  said  sale  will  cast  a  further  diction    to   enjoin  a   forced   sale   of   a 

cloud   upon  your   orator's  title   to  his  homestead. 

homestead,    and    thereby   greatly  de-  1.  The  matter  to  be  supplied  in  []  is 

crease  the  value   thereof,  and  will  of  not  found  in  the  reported  case. 
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That  thereupon  plaintiff  proceeded  to  have  the  house  situated  on 
said  premises  repainted  and  otherwise  refitted,  and  while  so  engaged, 
and  while  a  portion  of  the  household  goods  of  plaintiff  and  of  his 
family  were  contained  in  said  house,  and  on  the  2Jf.th  day  of  March, 
iS87,  and  dX  forty  minutes  after  9  o'clock  on  the  morning  of  said  day, 
plaintiff  caused  to  be  entered  of  record  on  the  margin  of  his  recorded 
deed  from  said  Edwards  and  said  Hartzin  the  word  "Homestead," 
which  said  entry  was  then  and  there  signed  by  plaintiff,  and  was  then 
and  there  attested  by  the  clerk  and  recorder  of  the  county  of  Pitkin  and 
state  of  C<?/^ra:i/<?,  who  then  and  there  stated  in  writing  in  said  attesta- 
tion the  date  and  time  of  day  upon  which  said  marginal  entry  was 
made. 

That  on  the day  of  April,  i8<?7,  plaintiff  and  his  family  again 

occupied  the  premises,  and  have  ever  since  occupied  the  same  con- 
tinuously. The  plaintiff  has  always  occupied  said  premises  as  his 
home  from  the  date  he  purchased  the  same,  and  has  not  since  said  date 
had,  nor  has  his  family  had,  any  other  home,  and  that  he  has  never 
abandoned  said  homestead  at  any  time,  and  that  neither  he  nor  his 
family  have  ever  left  said  premises  except  temporarily,  and  that  even 
at  such  times  a  portion  of  the  household  goods  of  plaintiff  and  of  his 
family  was  kept  upon  said  premises,  and  in  the  house  situated  thereon. 

That,  at  the  time  plaintiff  caused  said  marginal  entry  to  be  made, 
he  was  indebted  to  the  defendant  Pierson  in  the  sum  of  %17Jf.Jf6,  for 
goods,  wares  and  merchandise  purchased  by  plaintiff  from  defendant 

Pierson  between  the day  oi  January,  iS86,  and  the  1st  day  of 

Marc  A,  jS87. 

That  on  the  28tA  day  of  March,  i887,  said  Pierson  instituted  a  suit  in 
the  honorable  county  court  in  and  for  the  county  of  Pitkin,  and 
state  of  Colorado,  against  plaintiff  for  the  said  sum,  and  on  the  same 
day  a  writ  of  attachment  issued  out  of  and  under  the  seal  of  said 
county  court,  in  said  suit,  and,  on  the  same  day,  the  defendant 
Hooper,  a  sheriff  of  the  county  of  Pitkin  in  the  state  of  Colorado,  by 
his  under-sheriff,  levied  upon  the  property  hereinbefore  described 
under  said  writ  of  attachment. 

That  on  the  lUth  day  oi  April,  iS87,  judgment  was  duly  given  in  favor 
of  sa.\d  Pierson  and  against  plaintiff  for  the  sum  of  ^176.60,  and  the 
costs  of  suit,  by  said  county  court  in  said  cause,  and  thereafter  an 
execution  and  order  of  sale  issued  out  of  and  under  the  seal  of  said 
cou7ity  coMitX.,  in  said  cause,  commanding  the  defendant  Hooper,  sheriff 
as  aforesaid,  to  sell  said  described  property  to  satisfy  the  judgment 
rendered  in  said  cause,  together  with  the  interest  and  the  costs. 

That,  afterwards,  the  said  Hooper,  as  sheriff,  duly  advertised  said 
property  for  sale.  That  said  Hooper,  as  sheriff  aforesaid,  unless 
restrained  by  order  of  the  court,  will  sell  the  said  property  on  the 
5th  day  oi  August,  jS87,  and  that  said  sale,  if  made,  will  be  a  cloud 
on  the  title  of  plaintiff  to  said  property. 

Wherefore  plaintiff  demands  judgment  against  defendants: 

(i)  That  said  Hooper,  his  agents  and  deputies,  be  restrained  by 
preliminary  writ  of  injunction  from  selling  said  property  under  said 
execution  and  order  of  sale,  and  that,  on  the  final  hearing  of  this 
cause,  said  injunction  be  made  perpetual. 

9  E.  of  F.  P.  —  23.  353  Volume  9. 


10408, 


HOMESTEADS  AND  EXEMPTIONS.        10409. 


(2)  That  the  certificate  of  levy  in  said  suit  in  the  complaint  men- 
tioned, on  the  property  in  the  complaint  described,  be  canceled. 

(3)  For  costs  of  suit. 

(4)  For  such  other,  further  and  general  relief  as  to  the  court  may 
seem  meet. 

[(Concluding  with  signature  and  verification  as  in  Form  No.  592i.)]^ 


5.  Recovery  of  Homestead  After  Sale.^ 

BILL^  TO  CANCEL  CONVEYANCE  OF  HOMESTEAD  FRAUDULENTLY 

OBTAINED.* 

Form  No.  10409.' 

The  State  of  Texas,  )  District  Court. 

County  of  Gonzales.  \  September  Term,  a.  d.  iBOJf.. 

To  the  Honorable  Judge  of  said  Court: 

The  petition  of  Mary  L.  West,  of  the  village  of  Leesville  in  said 
county  of  Gonzales,  plaintiff  both  for  herself  and  as  next  friend  of 
Eva  West,  her  daughter,  against  y<?^.  C.  West  of  said  village  and 
county,  defendant,  respectfully  showeth: 


1.  The  matter  to  be  supplied  in  [  ]  is 
not  found  in  the  reported  case 

2.  Who  may  Sue  —  Alabama.  —  Van- 
cleave  V.  Wilson,  73  Ala.  387  (hus- 
band); Andrews  v.  Melton,  51  Ala.  400; 
Thompson  v.  Sheppard,  85  Ala.  611; 
Jarrell  v.  Payne,  75  Ala.  577. 

Arkansas.  —  Norris  v.  Kidd,  28  Ark. 
485. 

California.  —  Guiod  v.  Guiod,  14  Cal. 
506  (husband);  Moss  v.  Warner,  10 
Cal.  2g6  (wife);  Harper  v.  Forbes,  15 
Cal.  202;  Kendall  v.  Clark,  10  Cal.  17; 
Deffeliz  v.  Pico,  46  Cal.  290;  Cook  v. 
Klink,  8  Cal.  347. 

Florida.  —  Barco  v.  Fennell,  24  Fla. 
378  (minor  heir);  Wilson  v.  Frieden- 
burg,  19  Fla.  461. 

Georgia.  —  McWilliams  v.  Anderson, 
68  Ga.  772  (wife);  Zellers  v.  Beckman, 
64  Ga.  747  (wife). 

Illinois.  —  Getzler  v.  Saroni,  18  111. 
511  (husband);  Green  v.  Marks,  25  111. 
204;  Barrett  v.  Wilson,  102  111.  302; 
Shaefer  v.  Kienzel,  123  111   430. 

Iowa.  —  Perry  v.  Dillrance,  86  Iowa 
424  (wife). 

Louisiana.  —  Mallon  v.  Gates,  26  La. 
Ann.  610  (husband);  Williston  v. 
Schmidt,  28  La.  Ann.  416. 

Michii^an.  —  Riggs  v.  Sterling,  51 
Mich.  157;  Lozoz/.  Sutherland,  38  Mich. 
168. 

Missouri.  —  Harrington  v.  Utterback, 
57  Mo.  519. 

New  Hampshire.  —  Miles  v.  Miles,  46 
N.  H.261. 


North  Carolina,  —  Hartman  v.  Spiers, 
94  N.  Car.  150. 

Texas.  —  Stoddart  v.  McMahan,  35 
Tex.  267  (wife). 

3.  For  the  formal  parts  of  a  bill  in 
equity  in  a  particular  jurisdiction  see 
the  title  Bills  in  Equity,  vol.  3,  p.  417, 

4.  For  forms  in  proceedings  to  cancel 
conveyances,  generally,  consult  the  title 
Rescission  and  Cancellation. 

6.  This  petition  is  based  upon  the 
facts  in  West  v.  West,  g  Tex.  Civ.  App. 
475,  In  this  case  it  was  held  that  the 
widow  and  minor  children  of  an  insol- 
vent, who  have  been  induced  by  fraud 
to  convey  away  homestead  rights,  may 
recover  the  homestead  by  a  petition  to 
set  aside  the  conveyance  after  his  death. 

But  in  Baxter  v.  Dearj  24  Tex.  17,  it 
was  held  that  a  wife  could  not  main- 
tain a  bill  in  equity  to  set  aside  a  sale 
of  homestead  upon  execution  against 
both  herself  and  husband  upon  the 
ground  of  fraud  of  the  husband  in  not 
protecting  the  homestead  previous  to 
sale. 

The  bill,  by  a  husband,  to  set  aside  con 
veyance  of  a  homestead  fraudulently 
obtained,  in  Farr  v.  Dunsmoor,  36 
Minn.  437,  alleged  substantially  as 
follows: 

"That  the  plaintiff  Henry  R.  Farr  and 
defendant  yizw^"  Farr  are  husband  and 
wife;  that  the  title  to  certain  real  prop- 
erty in  question  here,  and  alleged  to 
be  the  result  of  their  joint  earnings-  was 
in  the  said  defendant  yfl«^  Farr.,  a  por- 
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That  she  is  the  surviving  wife  of  L.  N.  West,  deceased ;  and  that 
Eva,  who  was  born  after  the  death  of  her  father,  is  their  only  child. 
That,  upon  his  death,  her  husband  left  an  estate,  which  was  insolvent, 
worth  about  %10,000.  That,  before  his  marriage  to  her,  L.  N.  West 
made  his  will,  bequeathing  all  property  of  which  he  might  be  pos- 


tion  of  it  being  the  family  homestead; 
that  she  has  refused  with  just  cause  to 
continue  to  live  with  him,  and  has 
separated  from  him,  and  excluded  him 
from  the  homestead  premises;  and  that 
the  defendant  Frederick  A.  Dunsmoor, 
who  was  well  advised  of  the  state  of 
the  case  between  them,  volunteered  his 
services  to  effect  a  reconciliation,  which 
he  thereafter  reported  to  plaintiff  that 
he  was  unable  to  induce  his  wife  to 
consent  to,  but  represented  to  him  that 
the  said  defendant  /««<?  Farr  was  will- 
ing and  desired  to  sell  and  dispose  of 
the  property,  including  the  homestead, 
for  their  joint  benefit,  as  soon  as  a  pur- 
chaser could  be  obtained  at  a  fair  price; 
and  that  thereupon,  by  means  of  the 
further  representations  of  said  defend- 
ant Dunsmoor  (^Here  the  fraudulent  repre- 
sentations were  set  forth)  induced  him  in 
trust  and  confidence  to  execute  and  de- 
liver a  deed  running  to  him  as  grantee, 
covering  all  the  property  in  question, 
upon  the  understanding  and  agreement 
that  he  the  said  Dunsmoor  was  to  retain 
the  same  in  his  hands  until  a  purchaser 
could  be  procured  satisfactory  to  the 
defendant  fane  Farr;  that  thereupon 
she  was  to  execute  the  same,  and  then 
he  was  to  convey  the  same  as  the  mere 
agent  or  instrument  to  pass  the  title  to 
such  purchaser. 

That  the  defendant  Dunsmoor  after- 
wards procured  the  signature  of  the 
said  fane  Farr  upon  similar  representa- 
tions, and  thereupon  recorded  the  same, 
and  proceeded  to  mortgage  the  prem- 
ises for  his  own  benefit,  to  secure  his 
note  for  %^,ooo,  without  the  knowledge 
or  consent  of  the  plaintiff  or  defendant 
Farr,  or  either  of  them,  and  for  the 
purpose  of  defrauding  them;  that  he 
appropriated  the  money  so  obtained  to 
his  own  exclusive  use  and  benefit,  and 
claims  to  own  and  hold  the  property  as 
his  own,  wholly  in  disregard  of  his  al 
leged  trust,  and  that  he  neithei  paic 
nor  promised  any  consideration  there 
for. 

That  all  the  statements  and  repre- 
sentations of  Dunsmoor  mentioned  and 
set  forth  were  false  and  fraudulent,  and 
were  made  for  the  purpose  of  obtain- 
ing said  instrument,  with  the  signature 


of  the  plaintiff  thereto,  and  as  a  part  of 
a  matured  plan  on  his  part  to  swindle 
plaintiff  and  his  said  wife  out  of  said 
land,  which  plan  was  pursued  in  the 
subsequent  acts  of  said  Dunstnoor." 

In  this  case  it  was  held  that  a  married 
man,  induced  to  consent  to  and  unite 
in  the  execution  of  a  deed  of  real  prop- 
erty belonging  to  his  wife,  through 
fraud  and  false  representations  of  the 
grantee,  might  maintain  an  action  to  set 
the  same  aside.  At  the  trial  the  court 
refused  to  allow  the  plaintiff  to  intro- 
duce evidence,  holding  that  the  com- 
plaint failed  to  state  a  cause  of  action. 
On  appeal  from  a  judgment  of  dis- 
missal, the  case  was  reversed. 

Petition  for  partition,  by  a  widow,  who 
had  not  joined  her  husband  in  the  con- 
veyance of  their  homesiead,  is  set  out 
in  Atkinson  v.  Atkinson,  37  N.  H.  434, 
as  follows: 

"  That  she  is  the  widow  of  Isaac 
Atkinson,  late  of  said  Boscawen,  who 
died  on  the  zjth  day  oi fanuary,  l?>j8\ 
that  she  was  married  to  said  Isaac  on 
the  26th  day  oi  fanuary,  iSj^,  and  lived 
with  him  as  his  wife  from  that  time 
until  the  i6th  day  of  February,  18/7, 
upon  a  farm  in  said  Boscawen,  par. 
ticularly  described,  which  farm  was 
owned  by  said  Isaac  until  about  the  2gth 
day  of  March,  iSj'j',  and  was  occupied 
by  herself  and  said  Isaac  as  a  family 
homestead;  that  on  the  16th  day  of 
February,  \%S7y  she  was  compelled  by 
the  ill  treatment  of  said  Isaac  to  aban- 
don him  and  said  homestead,  and  at  the 
fune  term,  1857,  of  this  court,  she  filed 
therein  her  libel,  for  a  divorce  from  the 
bonds  of  matrimony  between  herself 
and  said  Isaac,  on  the  grounds  of  ex- 
treme cruelty  by  him  towards  herself, 
therein  asking  for  such  portion  of  the 
real  and  personal  estate  of  said  Isaac, 
to  be  decreed  to  her  as  alimony,  as  this 
court  might  deem  just  and  proper;  that 
during  the  pendency  of  said  libel  said 
Isaac  died  on  the  2ytk  day  oi  January, 
1^58,  as  before  stated,  that  after  his 
death  she  desired  to  occupy  said  farm, 
or  a  portion  thereof,  as  a  homestead, 
agreeably  to  the  provisions  of  the  stat- 
ute, but  was  prevented  and  hindered 
from  such  occupancy   and   enjoyment 
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sessed.  in  which  no  provision  was  made  for  either  her  or  Eva,  of  which 
will  W.  D.  Finney  and  Eugene  West  were  appointed  executors.  That, 
shortly  after  the  death  of  the  testator,  his  will  was,  in  April,  iS90, 
duly  probated  in  the  county  court  of  Gonzales  county.  That  the 
executors  named  therein  duly  qualified,  and  that  the  estate  is  still 
pending  and  unsettled  in  said  court.  That  on  April  13,  i891,  without 
the  consent  of  plaintiff,  or  of  Eva,  or  of  any  person  authorized  by 
them,  the  county  court  of  Gonzales  county  proceeded  to  set  aside  as 
a  homestead  to  herself  and  child  a  certain  lot  in  the  village  of  Lees- 
ville,  Gonzales  county,  together  with  the  improvements  thereon,  which 
order  is  as  follows:  {^Here  setting  out  order  verbatim^}- 

That  the  premises  so  attempted  to  be  set  aside  as  a  homestead 
were  the  community  property  of  her  husband  and  his  first  wife,  and 
therefore  subject  to  partition  between  the  estate  of  L.  N.  West  and 
his  children  by  his  first  wife,  as  the  heirs  of  their  mother.  That  on 
July  26,  \W1,  at  the  solicitation  of  defendant,  Jeff  C.  West,  she  exe- 
cuted to  him  a  deed  conveying  her  interest  in  the  premises  described 
in  said  order,  which  expressed  a  consideration  of  %100,  but  that,  in 
fact,  no  consideration  was  ever  paid,  and  the  deed  was  wholly  with- 
out consideration.  That  her  execution  of  the  deed  was  procured  by 
false  and  fraudulent  representations,  which  were  known  at  the  time 


thereof  by  the  petitionee,  who  was  in 
possession  and  occupancy  of  the  whole 
of  said  farm,  claiming  to  hold  and  own 
the  same  by  virtue  of  a  deed  thereof 
from  said  Isaac  alone,  made  and  exe- 
cuted on  or  about  the  zgth  day  of 
March,  iSj-j";  that  no  release  or  waiver 
of  any  homestead  right  in  said  farm 
was  ever  made  by  said  Isaac  and  her- 
self, in  the  manner  prescribed  by 
statute,  to  the  petitionee  or  any  other 
person,  that  she  is  desirous  of  holding 
and  occupying  her  homestead  right  in 
said  farm  in  severalty;  wherefore  she 
prays  that  partition  of  said  farm  may 
be  made  between  herself  and  the  peti- 
tionee, and  her  homestead  right  therein 
be  assigned  and  set  out  to  her,  to  hold 
and  enjoy  the  same  in  severalty." 

The  motion  to  dismiss  this  petition, 
in  the  nature  of  a  general  demurrer 
thereto,  was  properly  denied,  the  court 
holding  in  effect  that  where  the  hus- 
band, in  his  lifetime,  conveys  the  real 
estate  occupied  by  himself  and  wife  as 
a  family  homestead,  the  wife  not  join- 
ing in  the  deed,  after  his  death,  the 
widow,  although  out  of  possession,  is 
entitled  to  claim  and  have  assigned  to 
her  therefrom  a  homestead  of  the  value 
of  five  hundred  dollars  which  will  vest 
in  her  as  a  conditional  estate  for  life, 
its  continuance  depending  upon  the 
condition  subsequent,  that  she  continue 
to  occupy  it  as  her  homestead;  and  that 


petition  for  partition  against  the  tenant 
of  such  real  estate  is  a  proper  proceed- 
ing by  such  widow,  whereby  to  obtain 
an  assignment  of  her  homestead  there- 
from. 

Consult  also  the  title  Partition. 

1.  The  order  referred  to  in  the  text  is  as 
follows: 

"  Estate  of  Z.  iV.  West,Aet^A'iio.  1214. 
Tuesday,  April  14th,  189/.  This  day, 
Monday,  April  ijth,  i%gi,  came  on  to  be 
heard  the  application  of  Mrs.  [Mary 
Z.]  JVest,  surviving  widow  of  N.  L. 
West,  deed,  praying  that  the  home- 
stead of  herself  and  her  said  husband 
upon  which  they  lived  at  the  time  of 
the  death  of  the  said  N.  L.  West,  situ- 
ated in  the  town  of  Leesville,  Gonzalez 
county,  Texas,  be  set  aside  for  her  use 
and  the  use  of  her  said  minor  child, 
I.  N.  West,  Jr.,  [meaning  as  plaintiffs 
believe  and  allege  said  Eva  West]  now 
about  one  year  old,  which  application 
having  been  heard  and  fully  under- 
stood, the  same  is  in  all  things  granted. 
And  the  said  homestead  being  the 
residence  of  L.  N.  West,  deceased,  at 
the  date  of  his  death,  situated  in  the 
town  of  Leesville,  Texas,  and  being  lots 

Nos.  in  block  containing  /wo  acres 

of  land,  be,  and  the  same  is,  hereby  set 
apart  to  the  said  Mrs.  [Z.  JV.]  West  for 
her  use  and  the  use  of  her  minor  child, 
said  West,  to  be  used  and  controlled  by 
them  in  all  things  as  allowed  by  law." 
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by  defendant  to  be  false,  but  were  believed  and  relied  upon  by  her, 
and  induced  plaintiff  to  execute  said  deed.  Such  representations 
were:  That  she  was  entitled  to  only  one-half  interest  in  a  homestead, 
and  that  the  children  of  her  husband  by  a  former  wife  were  entitled 
to  the  other  half,  and  that  he  intended  purchasing  the  interest  of  the 
other  heirs  therein;  that  the  plaintiff's  interest  in  the  homestead  was 
not  worth  over  %/50\  that  at  her  death  her  interest  would  go  to  the 
creditors  of  L.  N.  West's  estate;  and  that,  in  the  event  that  she  mar- 
ried again,  she  would  lose  all  right,  title,  and  interest  in  the  premises. 
That  he  promised  that  he  would  always  care  for  and  provide  for  Eva 
as  long  as  plaintiff  resided  near  him,  and  would  look  after  the  child's 
interest  as  only  an  elder  brother  could,  and  that,  after  plaintiff's 
death,  he  would  take  charge  of  and  fully  provide  for  Eva;  and  that 
he  professed  great  love  for  plaintiff  and  her  child,  and  promised  plain- 
tiff %100  for  her  interest  in  the  premises  for  Eva's  benefit.  That 
such  representations  were  made  for  the  purpose  of  overreaching 
plaintiffs,  and  defraudmg  them  out  of  their  right  to  any  homestead 
or  exemption  m  lieu  thereof  out  of  L.  N.  West's  estate,  and  of  him- 
self acquiring  valuable  property  from  plaintiffs  without  consideration. 
That  defendant  never  executed  any  note  for  the  payment  of  the  pur- 
chase money,  and  has  never  paid  anything  for  the  property.  That 
although,  since  the  deed  was  executed,  plaintiffs  had  lived  in  defend- 
ant's neighborhood,  he  had  wholly  failed  and  refused  to  care  and 
provide  for  or  do  anything  for  Eva,  and  still  so  fails  and  refuses  to 
do,  and  never  mtended  to  do  so  at  the  time  he  promised  That 
defendant  is  in  possession  of  the  premises,  holding  and  using  the 
same  as  his  own,  and  claiming  title  thereto  under  said  deed,  and  that 
he  refuses  to  cancel  the  deed,  or  restore  the  premises  to  plaintiffs, 
though  often  demanded,  to  their  damage  $2,500.  That  there  is  no 
other  property  belonging  to  the  estate  of  her  deceased  husband  suit- 
able for  a  homestead.  That  being  the  community  property  of  Z.  N. 
West  and  his  first  wife,  and  subject  to  partition  between  his  estate 
and  the  children  by  the  first  marriage,  the  premises  in  controversy 
cannot  be  legally  set  aside  as  a  homestead  for  plaintiffs.  That  claims 
exceeding  $15,000  against  the  estate  of  her  deceased  husband  have 
been  allowed  by  the  executor,  and  approved  by  the  court.  That  at 
the  time  the  homestead  was  set  aside  to  plaintiffs,  and  when  the  deed 
was  made  to  defendant,  she  did  not  know  whether  or  not  the  prem- 
ises were  community  property  of  the  deceased  and  his  first  wife,  nor 
did  she  know  by  what  title  it  was  held.  That  she  never  had  any  con- 
trol or  possession  of  the  property  after  the  death  of  her  husband. 
That  at  the  time  of  his  death,  on  account  of  ill  health,  she  went  to 
her  brother's  for  care  and  attention,  where  E7>a  was  born.  That 
during  confinement  the  premises  were  rented,  and  that  after  her 
recovery,  about  a  month  after  her  husband's  death,  she  found  defend- 
ant in  possession  and  control  of  the  premises,  renting  and  using  the 
same.  That  she  demanded  possession  thereof,  which  defendant 
refused  to  give,  but  retained  possession  himself  until  she  executed 
the  deed  to  him  That  she  ascertained  subsequent  to  the  execution 
of  the  deed  the  fact  of  the  community  interest  in  the  premises  of  the 
estate  of  Z.  N  West's  first  wife,  and  of  it  being  subject  to  partition 
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between  the  children  of  the  first  marriage,  and  her  husband's  estate, 
and  that  the  property  could  not  be  equitably  partitioned  in  kind 
among  the  several  owners.  That  claims  exceeding  %15fi00  against 
her  husband's  estate  had  been  allowed  by  the  executor,  and  approved 
by  the  court.  That  having  ascertained  that  the  premises  were  com- 
munity property,  as  before  stated,  the  plaintiff,  Mary  L.  West,  on 
August  S9,  iS91,  filed  in  said  county  court  her  application  to  have 
the  order  setting  aside  the  premises  as  a  homestead  annulled  and 
vacated,  and  praying  for  an  allowance  in  lieu  of  a  homestead,  out  of 
the  estate  of  her  husband.  That  the  application  is  pending  and 
undetermmed  in  the  district  court  of  Gonzales  county,  on  certiorari 
from  the  county  court.  But  that  certain  creditors  of  the  estate 
whose  claims  have  been  established  are  contesting  the  application, 
and  are  urging,  among  other  reasons,  that  she  has  conveyed  her 
interest  in  the  premises,  and  received  the  money  therefor.  That,  if 
the  deed  should  be  cancelled,  no  injury  would  or  could  result  to 
defendant,  because  he  has  paid  nothing  for  Mary  s  interest  in  the 
premises,  and  he  would  still  own  his  interest  therein,  as  heir  of  his 
deceased  mother.  That,  if  the  deed  be  cancelled,  the  one-half  inter- 
est in  the  property  belonging  to  the  estate,  which  they  allege  to  be 
worth  %1,250,  can  be  returned  to  the  estate,  for  the  benefit  of  the 
creditors,  and  an  allowance  in  lieu  of  a  homestead  set  aside  to  plain- 
tiffs. But  that  if  the  deed  be  allowed  to  stand,  both  plaintiffs  will 
be  irretrievably  injured;  for  in  the  event  the  defendant  should  pay 
the  alleged  consideration,  viz.  %100,  said  sum  is  grossly  inadequate, 
and  the  plaintiffs,  especially  Eva,  will  be  deprived  of  the  value  of  the 
homestead,  viz.  ^,500,  through  no  fault  of  theirs.  That  in  equity, 
and  good  conscience,  the  deed  ought  to  be  cancelled.  That  the  deed 
is  a  serious  menace  and  obstruction  to  their  acquiring  an  allowance 
in  lieu  of  a  homestead,  and  that,  if  it  be  cancelled,  there  will  be  no 
obstacle  to  their  acquiring  such  allowance.  That  they  fear,  unless 
the  deed  be  cancelled,  plaintiffs  will  be  defeated  in  their  application 
for  such  allowance,  and  they  thereby  be  deprived  of  the  value  of 
such  allowance  by  reason  of  such  wrongs  and  frauds,  hereinabove 
mentioned,  on  the  part  of  defendant. 

Wherefore  petitioners  sue  and  pray  for  citation  against  the  said 
defendant  and  for  the  cancellation  of  the  said  deed  from  Mary  L. 
West  to  Jeff  C.  West  and  for  general  relief. 

Mary  L.  West. 

6.  Extingfuishment  or  Waiver  of  Homestead.^ 

1.  statutory  provisions  relating  to  the  Missouri. —  Husband    may    convey 

extinguishment  or  waiver  of  homestead  where  wife  has  not  filed  for  record  and 

are  as  follows:  acknowledged    claim    for    homestead. 

Georgia.  —  By  instrument  in  writing,  Rev.  Stat.  (1889),  §  5435. 
except  as  to  wearing  apparel  and  three  New  Hampshire.  —  Pub.  Stat.  (1891), 
hundred   dollars   worth   of    household  c.  138,  55  4;  c.  177   §  14. 
goods.      Const.,     art.    9;     Broach     v.  New  York.  —  By  instrument  in  writ- 
Powell,  79  Ga.  79.  ing  acknowledged  and  recorded.    Code 

Iowa.  —  By    instrument    in   writing.  Civ.   Proc,  §  1404  (Birds.    Rev.   Stat. 

Code  (1897),  I  2976.  (1896),  p.  1 140,  ^  43). 

858  Volume  9. 


10410.        HOMESTEADS  AND  EXEMPTIONS.        10410. 

Form  No.  10410.' 

Know  all  men  by  these  presents:  That  vi\itx^zs,  Richard  Roe  \i2i% 
obtained  a  judgment  against  me,  in  the  County  Court  of  Suffolk  county, 
for  the  sum  of  two  hundred  and  fifty  dollars,  and,  in  consideration  of 
one  dollar,  and  other  valuable  considerations,  to  me  in  hand  paid,  the 
receipt  whereof  is  hereby  acknowledged,  I  hereby  waive  and  release 
all  benefit  or  advantage  by  me  obtained  under  and  by  virtue  of  a 


Pennsylvania.  —  By  instrument  in 
writing  filed  for  record.  Bright.  Pur. 
Dig.  (1894).  p.  844,  §  78. 

South  Carolina.  —Rev.  Stat.  (1893),  § 
2030;  Hendrix  v.  Seaborn,  25  S.  Car. 
481 

Virginia.  —  By  an  express  stipula- 
tion in  the  body  of  a  bond,  note  or  evi- 
dence of  contract  equivalent  to: 

"I,  or  we,  waive  the  benefit  of  my, 
or  our,  homestead  exemption  as  to  this 
obligation."  Code  (1887),  §  3630;  Code 
(Supp.  1898),  §  3649a. 

Instrument  Executed  by  Husband  and 
Wife.  — As  to  the  waiving,  extinguish- 
ing, incumbering  or  conveying  of  the 
homestead  by  some  instrument  in  writ- 
ing properly  executed  by  both  husband 
and  wife,  consult  the  following  statutes: 

Alabama. — Const.,  art.  10,  §  2;  Civ. 
Code  (1896),  §  2106. 

Arizona.  —  Rev.  Stat.  (1887),  §  2075. 

Arkansas. — Sand.   &  H.  Dig.  (1894), 

§  3713. 

California.  —  Civ.  Code  (1897),  §  1243. 

Colorado.  —  Mills'  Anno.  Stat.  (i8gi), 
§  2137. 

Connecticut.—  Gen.  Stat.  (i888),§  2783. 

Florida.  — 'Const.,  art    10,  §  4. 

Idaho.— Vi&v.  Stat.  (1887),  §§  3041, 
3042. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  30,  pars.  12,  28. 

Iowa.  —  Code  (1897),  §  2974. 

Kansas.  — Const.,  art.  15,  §  9. 

Kentucky.  —  Stat.  (1894),  §  1706. 

louisiana.  — Const.  (1898),  art.  246. 

Massachusetts.  —  Pub  Stat.  (1882),  c. 
123,  §  7- 

Michigan.  —  How.  Anno.  Stat.  (1882), 

Minnesota.  — Stat.  (1894),  §  5522. 

Mississippi.  —  Anno.  Code  (1892),  §§ 
1932,  1983. 

Montana.  —  Civ.  Code  (1895),  §§  1675, 
1676. 

Nebraska.  —  Comp.     Stat.    (1897),    § 

3259- 

Nevada. — Gen.  Stat.  (1885),  §§  539- 
542. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
2998,  §  69. 


New  Mexico.  —  Comp.  Laws  (1897), 
§  1754. 

North  Carolina.  —  Code  (1883).  §§ 
501-524. 

North  Dakota.  —  Rev.  Codes  (1895), 
§3608. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
5442. 

Oklahoma. — Stat.  (1893),  §P  1628, 1629. 

Tennessee.  —  Code  (1896),  §  3798. 

Texas. — Const.,  art.  16,  §§  50-52. 

Utah. — Comp.   Laws  (1888),  §3429. 

Vermont.  —  Stat.  (1894),  §  2189  et  seq. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1898),  §  5219  et  seq. 

Wisconsin.  — Stat.  (1898),  §  2203. 

Wyoming.  —  Rev.  Stat.  (1887),  §  2784. 

For  waiver  of  personal  property 
exemption  see  infra.  Form  No.  10444. 

Implied  Waiver.  —  A  failure  to  claim 
the  homestead  exemption  at  the  time, 
or  within  the  time,  or  in  manner  desig- 
nated by  law,  has  been  held,  in  some 
states,  to  amount  to  an  implied  waiver 
of  the  right.  Sherry  v.  Brown,  66 
Ala.  51;  Schuer  v.  King,  100  Ala.  238; 
Irwin  V.  Taylor,  48  Ark.  224;  Brown  v. 
Peters,  53  Ark.  182;  Matter  of  Reed.  23 
Cal.  410;  Maddox  v.  Epler,  48  111. 
App.  265;  Graves  v.  Hinkle,  120  Ind. 
157;  Williston  V.  Schmidt,  28  La.  Ann. 
416;  Hawthorne  v.  Smith,  3  Nev.  182; 
Sheriff  v.  Welborn,  14  S.  Car.  482; 
Manning  v.  Dove,  10  Rich.  L.  (S.  Car.) 
395;  Schofield  V.  Hopkins,  61  Wis.  370. 

1,  New  York.  —  Code  Civ.  Proc,  § 
1404  (Birds.  Rev.  Stat.  (1896),  p.  1140, 
§  43),  providing  that  the  owner  of  real 
property  exempt  may,  at  any  time, 
subscribe  a  notice  and  personally  ac- 
knowledge the  execution  thereof  before 
an  officer  authorized  to  take  the  ac- 
knowledgment of  a  deed,  to  the  effect 
that  he  cancels  all  exemptions  from 
levy  or  sale,  by  virtue  of  an  execution, 
affecting  the  property  or  a  particular 
part  thereof  fully  described  in  the 
notice. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  306 
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certain  certificate  or  notice  duly  recorded  under  and  in  conformity 
with  the  provisions  of  an  article  of  the  code  of  civil  procedure  of  the 
state  of  New  York,  entitled  "Property  Exempt  from  Levy  and 
Sale,"  and  I  do  hereby  waive  and  cancel  any  and  all  exemptions 
from  levy  and  sale  upon  execution  affecting  the  said  property  so 
recorded,  to  the  end  that  the  said  exempt  property  may  be  levied 
upon  and  sold  on  said  execution  in  favor  of  the  said  Richard  Roe. 

Witness  my  hand  and  seal  this  second  day  of  May^  one  thousand 
eight  hundred  and  ninety-nine. 

John  Doe.     (seal) 

(^Acknowledgment. ) 

Form  No.  i  041 1 .' 

Know  all  men  by  these  presents:  That  we,  John  Doe  and  Mary  Doe 
his  wife,  of  the  county  of  San  Luis  Obispo,  state  of  California,  do  hereby 
abandon,  release  and  discharge  from  any  and  all  claim  by  us,  or  by 
either  of  us,  as  a  homestead,  the  lot  of  land  and  premises  situate, 
lying  and  being  in  the  county  of  San  Luis  Obispo,  state  of  California, 
bounded  and  described  as  follows,  to  wit-  (describing  land),  together 
with  the  tenements  and  appurtenances  thereunto  belonging. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals  this 
seventeenth  day  of  February,  one  thousand  eight  hundred  and  ninety- 
nine. 

Signed,  sealed  and  delivered  in  )  r  h    D  (        ^ 

the  presence  oi  Jeremiah  Smith,     >  •j^^        n         (         \ 

James  Harris.        )  J         ■      \         ) 

{^Acknowledgment. ) 

II.  PERSONAL  PROPERTY  EXEMPTIONS^ 

1.  California.  —  Civ.  Code  (1897),  §  57  Mo.  562;  Pyett  v.  Rhea,  6  Heisk, 
1243,  providing  that  a  formal  abandon-  (Tenn.)  136.  This  notice  is  in  all  ma- 
ment  must  be  acknowledged  and  re-  terial  respects  similar  to  the  notice  re- 
corded, quired    to   be   given  by  the   officer   in 

This  form  may  be  adapted  to  other  cases  of  award  of  the  homestead  ex- 
jurisdictions  where  similar  statutory  emption  upon  execution.  See  Form 
provisions  exist.  See  list  of  statutes  No.  10372  et  seq.,  supra.  However,  as 
cited  supra,  note  i,  p.  306.  the  statutes  of  the  different  states  differ 

2.  Statntory  Provisions.  —  In  some  so  much  in  this  respect,  as  indeed 
states,  the  statutes  providing  for  ex-  with  regard  to  all  steps  in  personal 
emption  of  property  from  sale  under  property  exemption  proceedings,  the 
execution  include  both  personal  prop-  only  safe  rule  is  to  follow  carefully  the 
erty  exemptions  and  homestead  exemp-  requirements  of  the  particular  statutes 
tions;  'n  others,  there  are  distinct  under  which  the  levy  is  made.  See  list 
statutes  relating  to  each  class  of  ex-  of  statutes  cited  supra,  note  i,  p.  306- 
emptions.  See  list  of  statutes  cited  While  in  some  jurisdictions  no  formal 
supra,  note  i,  p.  306.  notice  is  required,  and  upon  reasonable 

Notice  by  Levying  Officer.  —  Ordinarily  delay  on  the  part  of  the  debtor  the  of- 

ix  is  the  duty  of  the  officer  levying  upon  ficer  must  set  apart  the  personal  prop- 

a  debtor's  goods  to  notify  him  of  levy,  erty  to  the  exempted  amount  (Slaughter 

and   in   many  states   the   officer   must  v.    Detiney,    10   Ind.    103,   15    Ind.    49; 

even  inform  him  of  his  right  to  a  per-  Savage  v.  Davis,   134  Mass.  401;  Van- 

sonal  property  exemption.     See  list  of  derhorst  v.  Bacon,  38  Mich.  669;  Perry 

statutes   cited   supra,    note    i,    p.    306;  f.  Lewis,  49  Miss.  443;  Bonneli/.  Dunn, 

Footer.  People,  12  111.  App. 94;  Wyckoff  29  N.  J.  L    435);  yet  the  general  rule 

V.  Wyllis,  8  Mich.  48;  State  v.  Barada.  seems  to  be  that  where  a  debtor  disre- 
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1.  Award  of  Exemption. 

a.  Of  Personalty. 

(1)  Affidavit  of  Claim,  or  Schedule.^ 

{a)   Generally. 

Form  No.  i  o  4  1 2 .' 

The  State  of  Alabama,  \ 
Talladega  County.         \ 

Before  me,  Abraham  Kent,  justice  of  the  peace  in  and  for  the 
county  and  state  aforesaid,  personally  appeared  John  Doe,  who  being 
by  me  first  duly  sworn,  deposes  and  says  that  he  is  a  bona  fide  resi- 
dent of  said  state,  residing  in  Kymulga  in  said  county,  and  as  such 


gards  for  an  unreasonable  time  a  notice 
from  the  ofScer  to  select  his  exemption, 
a  sale  of  all  property  not  specifically 
exempted  by  statute  is  lawful.  Wright 
V.  Deyoe,  86  111.  490.  See  also  list  of 
statutes  cited  supra,  note  i,  p.  306. 

Who  may  Claim  Exemption. —  See  list 
of  statutes  cited  supra,  note  I,  p.  306; 
McBrayer  v.  Dillard,  49  Ala.  174; 
Astley  V.  Capron,  89  Ind.  167;  Lindsey 
V.  Dixon,  52  Mo.  App.  291;  Bpnnel  v. 
Dunn,  29  N.  J.  L.  435;  Regan  v.  Zeeb. 

28  Ohio  St.  483;  Butt  V.  Green,  2g  Ohio 
St.  667;  Butt  V.  Green,  29  Ohio  St.  670; 
McCarthy's  Appeal.  68  Pa.  St.  217; 
Wilson  V   McElroy,  32  Pa.  St.  82. 

Exemption,  When  to  be  Claimed.  —  Or- 
dinarily a  debtor  must  claim  his  ex- 
emption at  the  time  of  levy,  though  a 
good  excuse  may  allow  him  to  make  a 
claim  thereof  before  sale.  See  list  of 
statutes  cited  supra,  note  i,  p.  306; 
Daniels  z'.  Hamilton,  52  Ala.  105;  Par- 
ham  V.  McMurray,  32  Ark.  261;  Mc- 
Cluskey  v.  McNeely,  8  111.  578;Lindley 
V.  Miller,  67  111.  244;  Perkins  v.  Bragg, 

29  Ind.  507;  Perry  v.  Hensley,  14  B. 
Mon.  (Ky.)  381;  Howland  v.  Fuller,  8 
Minn.  50;  Twinam  v.  Swart,  4  Lans. 
(N.  Y.)  263;  Turner  v.  Borthwick,  20 
Hun  (N.  Y.)  119;  Butt  v.  Green,  29 
Ohio  St.  670;  Close  v.  Sinclair,  38  Ohio 
St.  530;  Gilleland  v  Rhoads,  34  Pa.  St. 
187;  Diehl  V.  Holben,  39  Pa.  St.  213; 
Bittenger's  Appeal,  76  Pa.  St.  105; 
Pyett  V.  Rhea,  6  Heisk.  (Tenn.)  136. 

\xi  Alabama,  a  sum  equal  to  the  value 
of  the  exempt  personal  property  may 
be  claimed  at  any  time  before  the  pro- 
ceeds are  paid  over  to  the  plaintiff. 
Webb  V.  Edwards,  46  Ala.  17. 

Claim  may  be  written  or  oral,  according 
to  the  statutory  provision  of  the  par- 
ticular jurisdiction.     See  list  of  statutes 


cited  supra,  note  i,  p.  306.  Simpson  v. 
Simpson,  30  Ala.  225;  Bassett  z/.  Inman, 
7  Colo.  270;  McCluskey  v.  McNeeley,  8 
111.  578;  Gregory  v.  Latchem,  53  Ind. 
449;  Keller  v.  Bricker,  64  Pa.  St  379. 

Inventory  or  schedule  is  required  by 
the  statutes  of  some  states  to  perfect  a 
claim  for  personal  property  exemption. 
See  list  of  statutes  cited  supra,  note  i, 
p.  306.  Blair  v.  Parker,  4  111.  App. 
409. 

Omission  of  article  from  schedule 
does  not  work  a  forfeiture  as  to  the 
article's  name  in  the  schedule,  notwith- 
standing the  statute  requires  that  the 
schedule  shall  contain  all  the  personal 
property.  The  property,  however,  not 
mentioned  in  the  schedule  cannot  be 
claimed  as  exempt.  Starr  &  C.  Anno. 
Stat.  111.  (1896),  c  52,  par.  14;  Berry  v. 
Hanks,  28  111.  App.  51. 

Head  of  Family. — The  verified  schedule 
of  property  which  an  exemption  claim- 
ant, under  N.  Dak.  Rev.  Codes  (1895), 
§  5520,  is  required  to  deliver  to  the 
officer  who  has  levied  on  his  property, 
need  not  state  that  the  claimant  is  the 
head  of  a  family.  Webster  v.  Mc- 
Gauvran,  (N.  Dak.  1899)  78  N.  W. 
Rep.  80. 

1.  For  the  formal  parts  of  an  affidavit 
in  a  particular  jurisdiction  consult  the 
title  Affidavits,  vol.  1,  p.  548. 

2.  Alabama. — Civ.  Code  (1896),  § 
2041,  providing  for  the  filing  of  a 
declaration  in  writing  to  claim  a  home- 
stead or  other  exemption.  See  also 
Civ.  Code  (1896),  §  2051. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  306. 

Must  be  in  writing.  Ala.  Civ.  Code 
(1896),  §  2041. 
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resident  is  entitled  to,  and  hereby  selects,  claims  and  sets  apart  the 
following  described  property,  and  choses  in  action  as  exempt  to 
him  from  garnishment,  levy  and  sale  under  execution  or  other 
process  instituted  for  the  collection  of  debts,  under  the  constitution 
and  statutory  laws  of  said  state,  viz:  (^Here  insert  a  specific  descrip- 
tion of  realty,  of  the  personal  property,  item  by  item,  with  the  value  of 
each)?- 

Affiant  avers  that  the  foregoing  list  of  property  and  choses  in 
action  claimed  by  him-  is  a  full,  complete  and  correct  schedule  of 
all  property  owned  by  him,  together  with  the  value  of  the  items 
thereof,  and  that  the  same  is  situated  in  Kymulga,  Talladega  county, 
Alabama,  and  which  do  not  exceed  in  value  one  thousand  dollars,  and 
affiant  specially  claims  the  foregoing  property  as  exempt  to  him  in 
the  case  of  ^/VAdtraT^^^f  against  affiant  in  the  Circuit  Q,o\xx\.  of  Talladega 
county.  And  affiant  avers  that  the  debt  upon  which  said  suit  was 
brought  was  contracted  after  the  twenty-third  d^z.^  oi  April,  i873.^ 

John  Doe? 

Sworn  to  and  subscribed  before  me,  this  twenty-first  day  of  Novem- 
ber, iS98. 

Abraham  Kent,  Justice  of  the  Peace.* 

Form  No.  104  13.* 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1628.) 

6^/"^ VolnshTp''''''  [  ^^^^^^  Abraham  Kent,  justice  of  the  peace. 

Richard  Roe,  plaintiff,  ) 

against  >•  Schedule. 

John  Doe,  defendant.  ) 

John  Doe,  the  defendant  in  the  above  entitled  cause,  states  that  he 
is  a  resident  of  the  state  of  Arkansas  and  a  married  man  (or  the  head 

1.  Description  of  Property.  —  Declara-  2.  Time  when  the  debt  was  contracted 

tion    must   describe   the    property   se-  must   be  stated  with  certainty  in   the 

lected  and  claimed  as  exempt,  item  by  claim  for  exemption.     Ely  v.  Blacker, 

item,    in   case   of    personal    property,  112  Ala.  311,   Young  v.   Hubbard,  102 

with  its  value.     Ala.  Civ.  Code  (1896),  Ala.    373;    McLaren   v.    Anderson,    81 

§  2041.  Ala.  106;  Clark  v.  Spencer,  75  Ala.  49; 

In    Tonsmere   v.  Buckland,  88  Ala.  De  Graffenried  v.  Clark,   75  Ala.  425; 

312,    the   claim  was   considered  to  be  Keel  v.  Larkin,  72  Ala.  493;  Slaughter 

too  vague  and  indefinite.  v.    McBride,    69    Ala.     510;     Block   v. 

In  Garnishment  Proceeding^.  —  Inven-  Bragg,  68  Ala.   291;  Giddens  v.  Will- 

tory  prescribed  in  Ala.  Civ.  Code  (1896),  iamson,  65  Ala.  439;  Lovelace  v.  Webb 

§  2051.  must  be  filed.     Roden  w.  Brown,  62   Ala.    271;    Randolph   v.    Little,    62 

103  Ala.  324;  Young  v.    Hubbard,  102  Ala.  396;  Wilson  v.  Brown,  58  Ala.  62; 

Ala.    373;    Decatur   Mercantile   Co.   v.  Miller  v.  Marx,  55  Ala.  322. 

DeFord,    93    Ala.    347;    Buckland    v.  3.  Signature. —  Declaration    must   be 

Tonsmere,  90  Ala.   503;   Tonsmere  v.  subscribed  by  the  person  claiming  the 

Buckland,  88  Ala.  312.  exemption.     Ala.   Civ.   Code  (1896),  § 

But  when  wages  are  claimed  as  ex-  2041. 

empt  it  seems    that  no   inventory   is  4.  Verification. — The  declaration  must 

necessary.      Courie    v.    Goodwin,    89  be  sworn  to  by  the  person  claiming  the 

Ala.  569.  exemption.     Ala.  Civ.   Code  (1896),   § 

Contest  of  claim  of  exemption  in  gar-  2041. 

nishee's  hands  may  be  as  prescribed  in  6.  Arkansas. — Sand.  &  H.  Dig.  (1894), 

Ala.  Civ   Code  (1896),  §  2047.  §  37i8,  providing  that   whenever  any 
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of  a  family)-^  that  he  is  owner  of  the  following  described  property 
in  addition  to  the  wearing  apparel  of  himself  and  family,  to  wit: 
(^describing  all  the  defendant's  property,  real  and  personal,  including 
moneys,  rights,  credits  and  choses  in  action  held  by  himself  or  others  for 
him).^  That  an  execution  (or  other  process,  as  the  case  may  be)  has  been 
issued  by  Abraham  Kent,  justice  of  the  peace,  against  his  property. 
That  under  the  provisions  of  article  nine  of  the  constitution  of  the 
state  of  Arkansas  he  claims  as  exempt  from  sale  under  such  execu- 
tion (or  other  process,  designating  it^  the  following  described  personal 
property,  being  a  part  (or  «//)  of  his  aforesaid  personal  property, 
to-wit: 
One  bay  horse  of  the  value  of $100 

(^Add  hereto  a  specific  description  and  value  of  such  other  property,  not  to 
exceed  %500,  as  is  claimed  as  exempt.)^ 

That  the  execution  (or  other  process)  is  obtained  under  a  judgment 
(or  suit)  for  debt  due  upon  contract.     This  twentieth  day  of  May,  iS99. 

John  Doe. 

I,  John  Doe,  do  solemnly  swear  that  the  above  and  foregoing 
schedule  embraces  all  my  property  of  every  kind  except  my  wearing 
apparel  and  that  of  my  family,  and  that  the  personal  property  claimed 
as  exempt  does  not  exceed  in  value  the  sum  of  five  hundred  dollars, 
and  that  I  am  a  married  man  (or  the  head  of  a  family)  and  a  resident 
of  the  state  of  Arkansas,  and  the  judgment  (or  claim  of  the  plaintiff^) 
is  for  debt  due  upon  contract. 

John  Doe. 

Sworn  to  and  subscribed  before  me  this  twentieth  do-y  oi  May,  iS99. 

Abraham  Kent,  J.  P.* 

{b)  For  Proceeds  of  Sale  of  Homestead.  ^ 
Form  No.  i  o  4  i  4  .* 

resident   of  the   state   shall,  upon  the  rights,  credits   and    choses    in   action 

issue  against  him  for  the  collection  of  held   by   himself  or    others   for    him. 

any  debt  by  contract,  of  any  execution  Sand.  &  H.  Dig.  Ark.  (1894),  §  3718. 

or   other   process,  of   any   attachment  3.  Particular  property  claimed  as  exempt 

except  specific  attachment,  against  his  must   be   specified.     Sand.  &  H.  Dig. 

property,  desire   to   claim  any  of   the  Ark.  (1894),  §  3718. 

exemptions  provided  for  in  article  nine  Articles  claimed  as  exempt  must  be 

of  the  constitution,  he  shall  prepare  a  specified.      Friedman   v.    Sullivan,   48 

schedule  and  file  the  same  with  the  jus-  Ark.  213. 

tice  or  clerk  issuing  the  process.  4.  Verification. —  The  schedule  should 

This  form  may  be  adapted  to  other  be  verified  by  the  claimant's  affidavit, 

jurisdictions    where   similar    statutory  Sand.  &  H.  Dig.  Ark.  (1894),  §  3718. 

provisions   exist.     See   list  of  statutes  5.  Proceeds  of  sale  of  homestead,  not 

cited  supra,  note  i,  p.  306.  exceeding  a  certain  amount,  are  exempt 

1.  If  the  defendant  is  unmarried  and  under  the  statutes  of  some  states.  N.  Y. 
not  the  head  of  a  family,  the  form  will  Code  Civ.  Proc,  §  1403.  See  also  list 
be;  "the  defendant  in  the  above  en-  of  statutes  cited  supra,  note  i,  p. 
titled  action  states  that  he  is  a  resident  306;  Cooney  v.  Cooney,  65  Barb, 
of  the  State  Arkansas;  that  he  is  the  (N.  Y.)  524;  Knabb  v.  Drake,  23  Pa. 
owner,"  etc.,  proceeding  as  above,  but  St.  489;  Keyes  v.  Rines,  37  Vt.  260. 
claiming    property   not   exceeding    in  Scott  v.  Brigham,  27  Vt.  561. 

value  the  sum  of  two  hundred  dollars.         6.  Georgia.  —  2  Code  (1895),  §>5  2847, 

2.  Schedule  shall  contain  a  list  of  all    4720. 

claimant's  property,  including  moneys.         This  form  may  be  adapted  to  other 
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(Precedent  in  Horton  v.  Summers,  62  Ga.  302.)' 

Georgia^  Newton  County; 

Before  me,  in  person  came  Turner  Horton,  who  is  the  head  of  a 
family,  who,  on  oath,  says  that  a  certain  sum  of  money  which  is  now 
held  up  in  the  hands  of  J.  J.  Stephenson,  or  the  sheriff  of  Newton 
County,  by  summons  of  garnishment  issued  to  said  parties  at  the 
instance  of  Summers  6^  Middlebrook  in  a  suit  against  Turner  Horton, 
in  Newton  superior  court,  is  not  the  money  of  Turner  Horton,  but  is 
money  arising  from  the  sale  of  land  which  has  been  set  apart  as  a 
homestead  for  the  family  of  said  Horton,  and  is  not  subject  to  the 
individual  debts  of  said  Horton. 

[  Turner  Horton. 

Sworn  to  and  subscribed  before  me  this  fourteenth  day  of  May, 
iS78. 

Abraham  Kent,  justice  of  the  peace.  J^ 

(<r)  For  Products  of  Homestead. 
Form  No.  i  0415.' 


''  i  ss 


State  of  Missouri, 
County  of  Barton. 
To  Simon  Stevenson,  Sheriff  of  said  County: 

Whereas,  on  the  fourteenth  day  oi  March,  one  thousand  eight  hun- 
dred and  ninety-nine,  you  did  levy  upon  and  take,  under  and  by  virtue 
of  an  execution  issued  out  of  the  Circuit  Court  of  said  county  upon  a 
judgment  in  favor  of  one.  Richard  Roe,  and  against  the  undersigned, 
John  Doe,  certain  personal  property,  described  as  follows,  to  wit: 
{specifying  the  personalty^ ;  this  is  to  notify  you  that  I,  the  said  John 
Doe,  am  a  housekeeper  (or  head  of  a  fami/y^,  and  that  I  claim  that  all 
{ox pari)  of  said  property  is  a  product  of  my  homestead  and  request 
you  to  cause  appraisers  to  be  appointed  and  sworn,  as  in  the  case  of 
a  levy  of  execution  upon  real  estate,  to  decide  upon  my  claim  and 
settle  the  products  of  my  homestead  to  me  according  to  law. 

Dated  the  fifteenth  day  of  March,  iS99. 

John  Doe. 

(^)  For  JVages.* 

jurisdictions   where    similar  statutory  2.  The  words  and  figures  enclosed  by 

provisions  exist.      See  list  of  statutes  [  J  are  not  found   in  the  reported  case, 

cited  sufira,  note  i,  p.  306.  3.  Missouri.  —  Rev.    Stat.    (1889),    § 

1.  In  this  case  it  was  held  that  where  5438,  providing  that  whenever  person- 

the  money  resulting  from  the  sale  of  a  alty  of   a   housekeeper    or   head   of   a 

homestead    has    been    garnished    the  family  shall  be  taken  in  execution,  and 

process   may   be  dissolved   by   giving  he  shall  claim  the  same  as  a  product  of 

bond,    in    accordance    with    the    pro-  his  homestead,  the  officer  shall  appoint 

visions  of  Ga.  Code  (1882),  §3541  (2  Ga.  appraisers,  etc. 

Code  (1895),  §  4720),  conditioned  upon  4.  Wages  due,  in  the  hands  of  a  gar- 

a  trial  of  the  issue;  and  that  no  further  nishee,  may  be  claimed  as  exempt  under 

allegation    as    to  the   members  of  the  the  statutory  provisions  of  some  states 

family   is   necessary,   as   the   claim   is  (Ala.  Civ.  Code  (1896),  §  2038;  see  also 

based  upon  the  homestead  application,  list   of    statutes    cited    supra,    note    i, 

which  should  be  admitted  in  evidence,  p.  306);  but  the  claim  must  be  made 
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Form  No.  10416.' 

(Precedent  in  Chicago,  etc.,  R.  Co.  v.  Meyer,  117  Ind.  565,) 

State  oi  Indiana,  Cass  County,  ss: 

Blazius  Meyer, "^  being  by  me  first  duly  sworn,  according  to  law, 
upon  his  oath  saith  that  he  is  a  married  man,  the  head  of  a  family, 
and  he  resides  with  his  family;  that  his  said  family  are  entirely 
dependent  upon  his  services  for  support;  that  he  is  a  laborer  in  the 
employment  of  the  Chicago,  St.  Louis  and  Pittsburgh  Railroad  Company  \ 
that  his  earnings,  in  said  employment,  are  less  than  $5^  per  month 
and  are  necessary  for  the  support  of  his  family;  that  he  has  no  other 
income,  and  his  family  consists  of  himself,  wife  and  two  children;  and 
that  said  sum  is  exempt  from  execution,  attachment  and  all  other 
writs  against  him,  and  he  claims  it  as  such. 

Blazius  Meyer. 

[Subscribed  and  sworn  to  before  me  this  twenty-ninth  day  of  June^ 
j886. 

(seal)  Norton  Porter,  notary  public, 

Cass  County,  IndianaJ^ 

(/)  In  Case  Where  there  is  No  Realty. 
Form  No.  i  o  4  i  7  .* 

In  the  District  Court  of  Harrison  County,  Nebraska. 
Richard  Roe,  plaintiff,  ) 

against  >■  Affidavit  for  Exemption. 

John  Doe,  defendant.   ) 
State  of  Nebraska,      \ 
County  of  Harrison.  \      ' 

I,  John  Doe,  do  solemnly  swear,  on  oath,  that  I  am  a  resident  of 

by  the  debtor  himself,  not  by  the  gar-  answer  that  he  has  been  notified  of  the 

nishee.     And  it  is  not   sufl5cient    that  claim.     Courie  v.  Goodwin,  89  Ala.  569. 

the  garnishee  suggests  in  his  answer  3.  The  words  and  figures  enclosed  by 

that  he  has  been  notified  that  the  wages  [  ]  will  not  be  found  in  the  reported  case, 

are   exempt.     Courie  v.   Goodwin,    89  4.  Nebraska.  —  Comp.   Stat.  (1897),  § 

Ala.  569.  6112,     providing    that     an    execution 

1.  Indiana.  —  Horner's  Stat.  (1896),  §  debtor,  to  avail  himself  of  the  exemp- 
959,  providing  that  the  wages  of  all  tion  provided  for  by  Neb.  Comp.  Stat, 
persons  in  the  employ  of  any  person  or  (1897),  §  6111,  must  file  an  inventory, 
corporation  shall  be  exempt  from  gar-  under  oath,  in  the  court,  or  with  the 
nishment  and  proceedings  supplemen-  officer  holding  the  execution,  of  the 
tal  to  execution,  so  long  as  such  em-  whole  of  the  personal  property  owned 
ployee  remains  in  such  employment,  by  him,  at  any  time  before  sale,  and 
not  exceeding  one  month's  wages  at  that  the  officer  shall  call  to  his  assist- 
any  one  time.  ance  three  disinterested  freeholders  of 

See  also  Starr  &  C.  Anno.  Stat.  111.  the   county,    who,    after    being    duly 

(1896),  c.   52,  par.  22,  relating  to  gar-  sworn  by  said  officer,  shall  appraise  the 

nishment  of  nonresidents'  wages.  said  property  at  its  cash  value. 

This  form  may  be  adapted  to  other  This  form  may  be  adapted  to  other 

jurisdictions    where   similar   statutory  jurisdictions   where  similar    statutory 

provisions  exist.     See  list  of  statutes  provisions  exist.     See   list  of  statutes 

cited  supra,  note  i,  p.  306.  cited  supra,  note  i,  p.  306. 

2.  Debtor  himself  must  make  the  claim  That  claimant  is  a  resident  need  not  be 
verified  by  affidavit,  and  it  is  not  suffi-  stated  by  theclaimant.  Krisel  v.  Eddy, 
cient  that  the  garnishee  suggests  in  his  37  Neb.  63. 
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the  state  of  Nebraska^  and  the  head  of  a  family  consisting  of  a  wife 
and  two  sons\  that  I  have  neither  lands,  town  lots  nor  houses  subject 
to  exemption  as  a  homestead  under  the  laws  of  this  state,  and  that 
the  following  inventory  contains  a  true  and  correct  list  of  the  whole 
of  the  personal  property  owned  by  me,  to  wit:  {specifying  personalty 
item  by  item). 

John  Doe. 

Subscribed  in  my  presence  and  sworn  to  before  me,  this  twenty-third 
Aoy  oi  October^  i&98. 

(seal)  Calvin  Clark,  Clerk  of  District  Court. 

(2)  Notice  to  Sheriff  by  Execution  Debtor.^ 

Form  No,  10418.^ 

(Precedent  in  McMichael  v.  Grady,  34  Fla.  222.) 

'^o  James  A.  Grady,  Sheriff  of  Pasco  County,  State  of  Florida: 

I  desire  you  to  make  an  inventory  of  all  my  personal  property  and 
am  now  ready  to  point  out  the  whole  of  my  personal  property  to  you, 
so  that  you  make  an  inventory,  and  to  make  oath  that  said  inventory 
when  taken  contains  a  true  and  perfect  list  of  all  of  my  personal  prop- 
erty, so  that  appraisers  maybe  appointed  to  appraise  the  same  at  its 
cash  value  in  order  that  I  may  select  from  such  an  inventory  an 
amount  of  such  property,  according  to  such  appraisal,  not  exceeding 
one  thousand  dollars,  which  I  claim  and  desire  to  be  exempt  from 
forced  sale  under  the  laws  of  this  State  and  especially  from  sale 
under  executions  in  favor  of  Eckman  and  Vetsburg  et  al.  against  myself 
as  advertised  by  vou  to  take  place  on  the  6th  day  oi  January,  a.  d. 

John  T.  McMichael. 

(3)  Notice  to  Creditor,  of  Claim.^ 

1.  For   forms  of  notices,  generally,  33  Kan.  28;  Vanderhorst  v.  Bacon,  38 

consult  the  title  Notices  Mich.  669. 

No  claim  for  exemption  need  be  made  Where  total  amount  of  debtor's  prop- 
by  the  debtor  where  an  article  or  ar-  erty  does  not  exceed  the  statutory  ex- 
ticles  are  those  specifically  designated  emption,  debtor  need  not  make  claim 
as  exempt  in  the  statute.  McMasters  therefor.  Wallace  v.  Lawyer,  54  Ind. 
V.  Alsop,  85  111.  157;  Woods  V.  Keyes,  501;  Smith  v.  Slade,  57  Barb  (N.  Y.) 
14  Allen  (Mass.)  236.  See  list  of  stat-  637;  State  v.  Haggard,  i  Humph.  (Tenn.) 
utes  cited  supra,  note  i,  p.  306.  390;  but  see  Regan  v.  Zeeb,  28  Ohio  St. 

But  in  case  the  article  is  not  speci-  483;  Keller  v.  Bricker,  64  Pa.  St.  379. 

iically    described    as    exempt    in     the  %.  Florida.  —  Rev.  Stat.  (1892),  §  2003, 

statute,  or  where  personal   property  to  providing   that  when    a  levy  shall  be 

a  certain  amount  is  exempted  by  stat-  made   upon   personal   property   which 

ute,  the  debtor  must  make  claim  to  the  may    be     exempt    from     levy     under 

property    he  considers   to   be   exempt,  process,    the    officer    levying   shall,    if 

Brewer   v.  Granger,  45  Ala.   580;  Be-  desired  by    the   debtor,    his    agent   or 

hymer  z/.  Cook,  5  Colo.    395;  Clapp  v.  attorney,  make  n.n  inventory,  etc. 

Thomas,  5  Allen  (Mass.)  158;  Buzzell  This  form   may  be  adapted  to  other 

V.    Hardy,    58    N.    H.   331;    Jordan   v.  jurisdictions  where    similar   statutory 

Gower,    i   Baxt.    (Tenn.)   103;  Fick  v.  provisions  exist.     See  list  of  statutes 

Mulholland,  48   Wis.  413.     This   does  cited  supra,  note  i,  p.  306. 

not   seem   to  be   a   rule,    however,   in  8.  For   forms   of    notices,  generally, 

Kansas  and  Michigan.     Rice  v.  Nolan,  consult  the  title  Notices. 
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{a)  By  Court. 

Form  No.  i  o  4  1 9  .• 

The  State  of  Alabama,  )  ^.       t  n^     ^  ^t    r  ^    ,      n^     >r^ 
r  or  r-       ^  Y  Ctrcuit  Court  01  Jefferson  County. 

Jefferson  County.  J  -'  -^  ^ 

Richard  Roe,  plaintiff, 

vs. 
John  Doe,  defendant. 
To  Oliver  Ellsworth,  Esq.,  Attorney  of  Record: 

Take  notice  in  the  annexed  stated  cause  that  the  %2i\d,  John  Doe,  the 
judgment  debtor,  on,  to  wit:  the  eleventh  day  of  October,  iS98,  filed  a 
claim  of  exemptions  with  the  clerk  of  the  said  Circuit  Court,  in  which 
he  claims  the  funds  in  the  hands  of  the  Birmingham  Cotton  Company, 
garnishee  in  this  case,  is  exempt  from  levy  and  sale  under  execution 
or  other  process  for  the  collection  of  debts,  and  govern  yourself 
accordingly. 

Witness  my  hand,  this  twelfth  day  of  October,  iS9S. 

Calvin  Clark,  Clerk. 

{p)  By  Execution  Debtor. 

Form  No.  10420.' 

(  Venue  and  title  of  court  and  cause  |  isj  ^• 

as  in  Form  No.  lOJ^lS.)  ]     °"^^' 

To  Richard  Roe  (or  Oliver  Ells7vorth,  his  Agent  or  Attorney)'. 

This  is  to  notify  you  that,  whereas  an  execution  was,  on  t\\e  first 
day  of  May,  one  thousand  eight  hundred  and  ninety-nine,  issued  by 
Abraham  Kent,  a  justice  of  the  peace  for  Upper  township,  in  said 
county,  against  the  undersigned,  jAf///;  Doe,  a  resident  of  said  county 
and  state,  in  favor  of  the  said  Richard  Roe,  under  and  by  virtue  of 
which  said  execution  certain  property  belonging  to  the  sdad  John  Doe 
has  been  taken  and  seized  by  Clyde  Culp,  constable,  of  said  township, 
I,  the  ?,a\A  John  Doe,  desire  to  claim  my  exemptions  under  and  by 
virtue  of  article  nine  of  the  constitution  of  the  state  of  Arkansas,  and 
will,  on  the  twentieth  day  of  May,  one  thousand  eight  hundred  and 
ninety-nine,  prepare  a  schedule,  verified  by  affidavit,  of  all  my  prop- 
erty, including  moneys,  rights,  credits  and  choses  in  action  held  by 
myself  or  others  for  me,  and  specifying  the  particular  property  which 
I  claim  as  exempt  under  the  provisions  of  said  article,  and  file  the 
same  with  said  justice  of  said  township,  who  issued  said  execution. 

Dated  \h&  fourteenth  day  oi  May,  iS99. 

John  Doe. 

1.  Alabama.  —  Civ.  Code  (1896),  §  or  attorney,  of  his  claim  of  exemp- 
2059.  tions. 

This  form  may  be  adapted  to  other  This  form  may  be  adapted  to  other 

jurisdictions   where   similar   statutory  jurisdictions   where   similar   statutory 

provisions  exist.     See  list  of  statutes  provisions   exist.     See   list  of  statutes 

cited  supra,  note  i,  p.  306.  cited  supra,  note  i,  p.  306. 

2.  Arkansas. —  Sand.  &  H.  Dig.  (1894),  Notice  may  be  waived  by  an  appear- 
§  3718,  providing  that  the  execution  ance  to  contest  the  claim.  Garrett  v. 
debtor  shall  give  five  days'  notice  in  Wade,  46  Ark.  493;  Brown  f.  Doneghey, 
writing  to  the  opposite  party,  his  agent  46  Ark.  497, 
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(0  By  Sheriff. 
Form  No.  10421.' 

The  State  of  Alabama.^  \ 
Jefferson  County.  \ 

Richard  Roe  ) 

against      y  To  Richard  Roe. 
John  Doe.    ) 
Take  notice  \.\i2X  John  Doe  has  this  day  filed  in  my  office  his  claim 
of  exemption  to  certain  property  levied  on  by  me  on  the  fifteenth  day 
of  November,  iS98,  to  wit:  {inserting  description  of  the  property).,  and 
that  you  are  required  to  institute  contest  to  said  claim  within  ten 
days  from  service  of  this  notice,  if  you  think  proper. 
This  the  sixteenth  day  of  November.,  iS98. 

Simon  Stevenson,  Sheriff. 
By  John  Lynch,  D.  S. 

(4)  Notice  to  Execution  Debtor,  of  Contest. 2 

Form  No.  10422.^ 

The  State  of  Alabama,  \ 
Jefferson  County.  \ 

Richard  Roe,  plaintiff,  ) 

against  V  To  John  Doe,  defendant. 

John  Doe,  defendant.    ) 

Take  notice  thsiX.  Richard  Roe  has  this  day  filed  in  my  office  a  con- 
test to  your  claim  of  exemption  to  certain  property  levied  on  by  me 
on  the  fifteenth  day  oi  November,  i898,  to  wit:  (^describing property"). 
This  the  sixteenth  day  of  November,  i898. 

Simon  Stevenson,  Sheriff. 
By  John  Lynch,  D.  S. 

(6)  Appraisement. 
(a)  Notice  to  Creditor.^ 

1.    Alabama.  —  Civ.   Code    (1896),    §  2.  Kor    forms  of  notices,  generally, 

2047,  providing  that  the  right  of  home-  consult  the  title  Notices. 

stead  or  other  exemption  shall  not  be  For  other  notices  to  execution  debtor 

waived  by  failure,  before  levy,  to  file  for  see  supra.  Form  No.  10372  et  seq. 

record  a  declaration  claiming  the  same,  3.  Alabama. —  Civ.    Code    (1896),    § 

but  that  the  defendant,  in  person  or  by  2047,  providing  that  plaintiff  may  con- 

his  agent  or  attorney,  may,  after  levy,  test  claim  in  the  manner  provided  by 

prior  to  sale,  file  with  the  officer  a  claim  Ala.  Civ.   Code  (1896),  §  2046,  except 

in  writing,  verified  by  oath,  tosuch  prop-  that  no  bond   need   be  executed;  and 

erty.or  any  part  thereof,  as  exempt,  and,  that  within  three  days  the  officer  must 

if  of  a  part,  describing  the  same;   and  give  the  defendant  written    notice   of 

that  within  three  days  after  the  claim  contest  on  the  part  of  the  plaintiff, 

is  filed  with  the  officer  he  must  give  This   form  may  be  adapted  to  other 

to  the  plaintiff,  his  agent  or  attorney,  jurisdictions   where    similar   statutory 

written  notice  of  the  filing  of  the  claim,  provisions  exist.     See  list  of  statutes 

Sheriff  must  give  notice  of  claim  pro-  cited  supra,  note  i,  p.  306. 

vided  for  by  Ala.   Civ.  Code  (1896),  §  4.  For  forms  of  notices,  generally, 

2047.     Allen   V.    Towns,   90  Ala.   479;  consult  the  title  Notices. 

Ex  p.  Haralson,  75  Ala.  543;  Mead  v.  For    other    forms     connected    with 
Larkin,  66  Ala.  87. 
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Form  No.  10423.' 
To  Richard  Roe: 

Sir:  Notice  is  hereby  given  that  the  undersigned  having  been 
appointed  by  John  Lynch,  constable  of  the  county  of  Mercer^  to 
appraise  and  an  inventory  make  of  the  goods  and  chattels  levied  upon 
as  the  goods  and  chattels  of  John  Doe  by  virtue  of  the  annexed  exe- 
cution, have  appointed  the  eighteenth  day  of  November,  eighteen  hun- 
dred and  ninety-eight,  at  the  office  of  the  said  John  Lynch  in  the  town 
ship  of  Princeton,  in  the  county  of  Mercer  aforesaid,  to  appraise  the 
same,  at  which  time  and  place  you  may  attend  if  you  see  fit. 

Dated  this  tenth  day  of  November,  eighteen  hundred  and  ninety -eight. 

William  West. 
Samuel  Short. 
Francis  Fern. 
{J))  Sheriff's  Inventory. 

Form  No.  10424.* 

By  virtue  of  the  annexed  writ  of  execution,  I  have  this  second  day 
of  May,  one  thousand  eight  hundred  and  ninety-nine,  levied  upon, 
seized,  and  taken  the  property  and  effects  of  the  within  named  execu- 
tion debtor,  John  Doe,  in  the  township  of  Coral,  state  of  Michigan,  of 
which  the  following  is  an  inventory,  to  wit:  {specifying  the  articles 
seized,  item  by  item\  which  {ox part  of  which,  specifying  part)  said  prop- 
erty is  exempt  by  law  from  execution  to  a  specified  amount  or  value 
Dated  the  second  ddiy  oi  May,  iS99. 

Simon  Stevenson, 
Sheriff  of  Lenawee  County,  Michigan. 
) 
I  {c)  Sheriff's  Certificate  as  to  Summons  of  Appraisers. 

Form  No.  10425.* 

kppraisement  proceedings  see  supra.  This  form  may  be  adapted  to  other 
Form  No.  10379  et  seq.  jurisdictions  where  similar  statutory 
1.  New  fersey. — The  appraisers  shall  provisions  exist.  See  list  of  statutes 
appoint  a  time  and  place  when  and  cited  supra,  note  i,  p.  306. 
where  they  will  proceed  to  make  the  ap-  2.  Michigan.  —  How.  Anno.  Stat, 
praisement  aforesaid,  and  shall  cause  (1882),  §  7687,  providing  that,  when  a 
at  least  five  days'  notice,  in  writing,  levy  shall  be  made  upon  property  ex- 
thereof  to  be  given  to  the  plaintiff  in  empt  from  execution,  the  officer  may 
said  execution,  or  to  his  attorney,  and  make  an  inventory  of  such  property 
shall,  at  the  time  and  place  so  ap-  and  cause  the  same  to  be  appraised  at 
pointed,  proceed  to  make  the  appraise-  its  cash  value  by  two  disinterested  free- 
ment  aforesaid  in  the  presence  of  the  holders  of  the  township  where  the  prop- 
plaintiff  in  such  execution,  or  his  at-  erty  may  be,  on  oath  administered  by 
torney,  if  he  shall  see  fit  to  attend,  him  to  such  appraisers.  To  the  same 
and  shall  set  down  in  writing  a  par-  effect  also  are  Sheldon  v.  Rounds,  40 
ticular  account  of  the  articles  and  Mich.  425;  Vanderhorst  v.  Bacon,  38 
things  appraised,  with  their  respective  Mich.  66g;Ostranderz'.Packer,  35  Mich, 
values  annexed,  and  sign  the  same,  430;  Wyckoff  v.  Willis,  8  Mich.  48; 
and  if  the  said  appraisement  shall  not  Elliot  v.  Whitmore,  5  Mich.  532. 
exceed  the  sum  of  two  hundred  dol-  This  form  may  be  adapted  to  other 
lars,  the  said  sheriff  or  other  officer  jurisdictions  where  similar  statutory 
shall  suffer  the  same  to  remain  in  the  provisions  exist.  See  list  of  statutes 
possession  of  the  defendant  for  the  use  cited  supra,  note  i,  p.  306. 
of  himself  and  family.  Gen.  Stat.  3.  North  Carolina.  —  Clark's  Code 
(1895),  p.  1417,  §  12.  Civ.  Proc.  (1884),  §§  504,  507. 
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State  of  North  Carolina^  Mecklenburg  County. 
Richard  Roe ) 

against      >•  Personal  Property  Exemption, 
yohn  Doe.    ) 

I,  Simon  Stevenson.,  sheriff  of  Mecklenburg  county  aforesaid,  have 
this  day  summoned  Banks  Belk,  Keever  Hughes  and  Fred  Nims  as 
appraisers  to  lay  off  and  assign  to  the  sSiid  John  Doe  his  personal 
property  exemption  according  to  an  act  of  the  general  assembly  of 
1879,  chapter  256.  entitled  "  An  Act  to  restore  to  judgment  debtors 
the  homestead  and  personal  property  exemptions  to  which  they 
were  entitled  prior  to  the  24th  day  of  April,  1868." 

Dated  t\i\%  fifteenth  day  oiMay,  i898. 

Simon  Stevenson,  Sheriff. 

(^)  Oath  of  Appraisers. 

aa.  Generally. 

Form  No.  10426 .' 

State  oiNew  Jersey,  Mercer  County,  ss. 

Personally  appeared  before  me,  John  Lynch,  constable,  th\s fifteenth 
day  of  November,  eighteen  hundred  and  ninety-eight,  William  West, 
Samuel  Short  a.nd  Francis  Fern,  the  appraisers  above  named,  who  were 
by  me  severally  sworn,  faithfully,  honestly  and  impartially  to  appraise 
according  to  the  true  and  intrinsic  value  thereof,  and  without  refer- 
ence to  what  the  same  might  be  supposed  to  bring  at  a  sale  by  vendue 
under  execution,  the  property  levied  upon  as  aforesaid. 

William  West. 
Samuel  Short. 
Francis  Fern 
Sworn  and  subscribed  this  fifteenth  day  of  November,  eighteen  hun- 
dred and  ninety-eight,  before  me  at  Princeton. 

John  Lynch^  Constable. 

bb.  As  TO  Products  of  Homestead. 
Form  No.  10427.* 

1.  Newfersey.  —  If  any  officer  shall  or  other  oflScer,  or  before  any  person 
have  an  execution  against  any  defend-  authorized  to  administer  an  oath,  faith- 
ant  entitled  to  exemption,  it  shall  be  fully,  honestly  and  impartially  to  ap- 
the  duty  of  such  sheriff  or  other  officer  praise  such  property  according  to  the 
to  make  a  careful  and  particular  in-  true  and  intrinsic  value  thereof,  and 
ventory  of  the  goods  and  chattels  of  without  reference  to  what  the  same 
every  kind  and  description  of  such  as  might  be  supposed  to  bring  at  a  sale  of 
shall  be  subject  to  levy  under  an  exe-  vendue  under  said  execution,  which 
cution,  and  thereupon  to  appoint,  in  said  oath  shall  be  indorsed  upon  said 
writing,  three  discreet  and  judicious  appointment,  and  filed  together  with 
persons  of  his  county,  indifferent  be-  the  same.  Gen.  Stat.  (1895),  p.  14T6, 
tween  the  parties  in  said  execution,  to  §  ix. 

make  a  just  and  true  appraisement  of  This  form  maybe  adapted  to  other 

the  goods  and  chattels  so  levied  upon,  jurisdictions   where   similar   statutory 

which  persons  shall,  before  they  enter  provisions   exist.     See  list  of  statutes 

upon  thedutiesof  theirappointment,  be  cited  supra,  note  i,  p.  306. 

severally  sworn  before  the  said  sheriff,  2.  Missouri.  —  Rev.    Stat.    (1889),   § 
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State  of  Missouri,  \ 
Q,o\xn\.y  oi  Barton.\ 
Richard  Roe,  plaintiff, 

against 
John  Doe,  defendant. 

\\t.  Banks  Belk,  Keever  Hughes  and  FredNims,  the  appraisers  duly 
appointed  by  Simon  Stevenson,  sheriff  of  said  county,  to  decide  upon 
the  claim  oi  John  Doe  and  to  determine  upon  and  settle  the  products 
of  his  homestead  to  him,  seized  by  said  sheriff  under  and  by  virtue 
of  a  certain  execution  issued  out  of  the  Circuit  Court  of  said  county 
upon  a  judgment  rendered  in  favor  of  one -/?/r^ard^^^^  and  against 
the  said  John  Doe,  having  first  been  duly  sworn,  on  our  oaths  say  *  : 
That  we  are  disinterested  in  the  matter  at  issue,  and  that  we  will 
faithfully  discharge  our  duties  as  such  appraisers. 

Banks  Belk. 
Keever  Hughes. 
Fred  Nims. 
Subscribed  and  sworn  to  before  me  this  second  da.y  oiMay,  i899. 
(seal)  Calvin  Clark,  Clerk  of  the 

Circuit  Court  of  Barton  County. 

(^)  Return  of  Appraisers, 
aa.  Generally. 

Form  No.  10428.' 

(Precedent  in  Over  v.  Shannon,  91  Ind.  loi.) 

(^Annexed  to  the  inventory  and  affidavit  was  the  following  sworn 
appraisement  .•) 

We,  George  Kreag  and  Jacob  Stack,  the  appraisers  selected  to 
appraise  the  property  in  the  foregoing  schedule,  have  been  duly 
sworn,  and,  having  examined  said  property,  have  appraised  the  several 
items  at  the  sum  set  opposite  thereto,  and  we  swear  that  the  same  is 
a  full  fair  cash  value  of  the  same,^  to  the  best  of  our  judgment. 

George  Kreag. 
Jacob  Stack. 

5438,  providing  that,  whenever  personal  as  appraisers,  one  of  whom  shall  be 
property  shall  be  taken  in  execution  selected  by  each  of  the  parties  or  their 
against  a  homesteader,  and  the  debtor  agent,  or,  in  the  absence  of  either  party 
shall  claim  that  the  same,  01  any  part  or  his  agent,  or  on  the  failure  or  re- 
thereof.  is  the  product  of  the  home-  fusal  of  either  party  after  three  days' 
stead,  the  officer  taking  the  same  shall  notice  by  the  sheriff  to  make  the  Be- 
cause appraisers  to  be  appointed  and  lection,  to  be  selected  by  the  sheriff, 
sworn,  as  in  the  case  of  a  levy  of  an  This  form  may  be  adapted  to  other 
execution  on  real  estate,  and  such  ap-  jurisdictions  where  similar  statutory 
praisers  shall  decide  upon  such  claim  provisions  exist.  Se.  list  of  statutes 
and  settle  the  products  of  such  home-  cited  supra,  note  i,  p.  306. 
stead  to  such  debtor.  2.  According  to  its  cash  value  at  the 
X.Indiana.  —  Horner's  Stat.  (1896).  §§  time,  deducting  liens  and  incum- 
705.  734.  providing  for  the  appointment  brances,  if  any,  the  property  must  be 
ol  two  disinterested  householders  of  the  appraised.  Horner's  Stat.  Ind.  (i896)» 
neighborhood  where  the  levy  is  made,  §  734. 
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Sworn  to  before  me  this  sixth  day  of  July,  iS76. 

Wm.Maal,  Notary  Public.  ^ 

Form  No.  10429.' 

We,  the  undersigned,  disinterested  freeholders^  of  and  residing  in 
the  township  of  Coral,  in  the  county  of  Lenawee,  state  of  Michigan, 
having  been  first  duly  sworn  by  Simon  Stevenson,  sheriff  of  said  county 
of  Lenawee,  to  make  a  true  appraisement  of  all  the  property  seized 
by  him  under  and  by  virtue  of  the  annexed  writ  of  execution,  men- 
tioned in  the  inventory  annexed  thereto,  at  its  cash  value,  do  ap- 
praise the  several  articles  and  parcels  of  property  therein  mentioned 
as  follows,  to  wit:  {specifying  the  articles,  statitig  the  value  of  each) 

Given  under  our  hands  this  second  dsiy  of  May,  iS99.  ■ 

Banks  Belk,        \   . 
Keever  Hughes.  \     ^^ 

Form  No.  10430.^ 

The  undersigned  having  been  appointed  hy  John  Lynch,  constable, 
to  appraise  and  an  inventory  make  of  the  goods  and  chattels  levied 
upon  by  said  constable  by  virtue  of  an  execution  issued  by  Abraham- 
Kent,  justice  of  the  peace  in  and  for  said  county  of  Mercer,  against 
Richard  Roe  at  the  suit  oi  John  Doe,  and  having  been  duly  sworn  ac- 
cording to  law  before  said  constable,  upon  satisfactory  proof  being 
made  to  us  \.\\2X  five  days'  notice  in  writing  of  the  time  and  place  of 
making  such  appraisement  by  us  appointed  had  been  given  to  the  said 
Richard  Roe,  do  on  this  eighteenth  day  of  November,  eighteen  hundred 
and  ninety-eight,  at  the  office  of  the  said  John  Lynch,  in  the  township  of 
Princeton,  appiaise  said  property  according  to  the  true  and  intrinsic 
value  thereof,  as  follows,  to  wit:  (Jlere  specify  each  article  and  the 
value  thereof). 

William  West. 

Samuel  Short. 

Francis  Fern. 
Form  No.  i  o  4  3  z  .* 
(Clark's  Code  Civ.  Proc.  N.  Car.  (1891),  §  524,  No.  3.) 

Appraiser's  Return. 
The  undersigned,  having  been  duly  summoned  and  sworn  to  act 
as  appraisers  of  the  personal  property  [exemptions]  of  John  Doe  of 

Appraisers'  return  must  state  that,  to  jurisdictions  where  similar  statutory 
the  best  of  their  judgment,  the  property  provisions  exist.  See  list  of  statutes 
is  worth  the  sums  specified  in  the  ap-  cited  supra,  note  i,  p.  306. 
praisement,  and  that  the  same  is  the  8.  The  appraisers  must  be  disinter- 
fair  cash  value  thereof  at  the  time,  ex-  ested  freeholders.  Bayne  v.  Patterson, 
elusive  of  liens  and  incumbrances,  if  40  Mich.  658. 
any.     Horner's  Stat.  Ind.  (1896),  §738.  ^.  New  fersey.  — Gen.    Stat.    (1895), 

1.  Before  Whom  Sworn.  —  The  sheriff  p.  1416,  |  11. 

is  authorized  to  administer  and  attest  This  form  may  be  adapted  to  other 

the  oath  of  the  appraisers.     Horner's  jurisdictions   where   similar  statutory 

Stat.  Ind.  (1896),  §  738.  provisions  exist.     See  list  of   statutes 

2.  Michigan.  —  How.     Anno.    Stat,  cited  supra,  note  i,  p.  306. 

(1882),  g  7687.  6.  North    Carolina.  —  Clark's    Code 

This  form  may  be  adapted  to  other    Civ.  Proc.  (1884),  §  507,  providing  that, 
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Deweese  township,  Mecklenburg  county,  and  to  lay  off  the  exemption 
given  by  law  thereto,  by  Simon  Stevenson,  sheriff  of  said  county,  [in 
the  case  oi  Richard  Roe  SLgainst  /o/in  Doe,]  do  hereby  make  and  sub- 
scribe the  following  return: 

We  viewed  and  appraised,  at  the  values  annexed,  the  following 
articles  of  personal  property  selected  by  said  J^oAn  Doe,  to  wit: 
{^specifying  articles  and  their  value\,  which  we  declare  to  be  a  fair 
valuation,  and  that  the  said  articles  are  exempt  under  said  execution. 

We  hereby  certify,  each  for  himself,  that  we  are  not  related  by 
blood  or  marriage  {continuing  and  concluding  as  in  Form  No.  10S86). 

bb.  As  TO  Products  of  Homestead. 
Form  No.  10432.' 

{Commencing  as  in  Form  No.  10Jf27,  and  continuing  do7vn  to  *)  hereby 
certify  that,  upon  a  careful  examination  and  view  of  the  property  in 
question,  and  having  investigated  fully  all  the  matters  and  facts 
thereto  appertaining,  we  find  that  the  following  described  property 
is  the  product  of  the  homestead  of  the  said  John  Doe  and  hereby 
settle  the  same  to  him,  as  follows,  to  wit:  {describing  the  property  set 
apart  as  the  product  of  the  homestead'). 
Dated  this  second  ddiy  oi  May,  i899. 

.Banks  Belk. 
Keever  Hughes. 
Fred  Nims. 
cc.  Where  There  is  No  Realty. 
Form  No.  10433.* 


^^'      Iss 
ison.  ) 


State  of  Nebraska, 
County  of  Harrison. 

We,  the  undersigned,  three  disinterested  freeholders  of  said  county, 
being  first  duly  sworn  by  Simon  Stevenson,  sheriff  of  said  county,  to 
appraise  the  personal  property  of  John  Doe  at  its  cash  value,  do 
hereby  appraise  said  property  at  the  value  of  fifteen  hundred  dollars. 
This  does  not  include  the  value  of  such  articles  as  are  specifically 
exempt  by  statute. 

Banks  Belk. 

Keever  Hughes. 

Fred  Nims. 

upon    the    demand   of    the    execution  jurisdictions   where  similar   statutory 

debtor,    his    agent    or    attorney,    the  provisions   exist.     See  list  of  statutes 

sheriff  shall  summon  three  appraisers,  cited  supm,  note  i,  p.  306. 

in  the  manner  provided  for  by  Clark's  Betturn  shall  be  made  and  signed  in  the 

Code  Civ.  Proc.  N.  Car.  (1884),  §  502,  presence  of  the  officer.     Clark's  Code 

who,    having    been   first   duly   sworn,  Civ.  Proc.  N.  Car.  (1884),  §  504. 

shall  appraise  and  layoff  to  the  judg-  1.  Missouri.  —  Rev.    Stat.    (1889),    § 

ment  debtor  such  articles  of  personal  5438. 

property  as  he  may  select,  in  no  case  2.  Nebraska, — Comp.  Stat.  (1897),  § 

to  exceed  the  value   of   five   hundred  6112,  providing  that  it  shall  be  the  duty 

dollars.  of  the  officer  to  call  to  his  assistance 

See  also  supra.  Form  No.  10385,  and  three  disinterested  freeholders   of   the 

notes  thereto.  county  where  the  property  may  be,  who. 

This  form  may  be  adapted  to  other  after  being  duly  sworn  by  him,  shall 

373  Volume  9. 


10434.        HOMESTEADS  AND  EXEMPTIONS.        10436. 

(/)  Selection  of  Exemption  by  Execution  Debtor ?■ 

Form  No.  10434.' 

(^Indorsed  upon  or  annexed  to  the  appraisement  the  following i) 
\^  John  Doe,  the  defendant  in  the  annexed  execution,  hereby  select, 
at  their  appraised  value,  and  reserve  for  the  use  of  myself  and  my 
family,  according  to  the  statute  in  such  case  made  and  provided,  the 
following  articles:  {specifying  each  article,  stating  its  appraised  value). 
Dated  the  eighteenth  day  oi November,  i898. 


John  Doe. 


{g)  Supersedeas."^ 


Form  No.  10435.* 

(Sand.  &  H.  Dig.  Ark.  (i8q4),  p.  1629.) 

(  Venue  and  title  of  court  and  cause  \  «  , 

as  in  Form  No.  10^13.)  ]  =^"P^^^^^^^^- 

I,  Abraham  Kent,  a  justice  of  the  peace  for  Upper  township,  Sebas- 
tian county,  do  certify  that  John  Doe,  the  defendant  in  the  above 
entitled  cause,  has  this  day  filed  in  my  office  a  schedule,  verified  by 
affidavit,  of  all  his  property,  and  claims  as  exempt  from  sale  on  the 
execution  (or  other  process)  m  this  cause  issued  by  me  on  the  frst 
day  of  May,  one  thousand  eight  hundred  and  ninety-nine,  the  follow- 
ing described  personal  property,  to-wit:  {inserting  description  of  prop- 
erty claimed  as  exempt).  And,  the  said  claim  to  exemptions  having 
been  by  me  duly  investigated,  the  same  is  allowed  as  claimed. 

Wherefore  said  execution  (or  other  process)  is  hereby  superseded, 
and  levy  and  sale  and  all  proceedings  thereunder  stayed  as  to  the 
aforesaid  property  claimed  and  allowed  as  exempt. 

Given  under  my  hand  this  twentieth  day  oi May,  \%99. 

Abraham  Kent,  justice  of  the  peace, 

b.  Of  Personalty  and  Realty." 

appraise    said    property    at    its    cash  the  filing  of  the  schedule,  to  stay  any 

value.  sale  or  further  proceedings  under  the 

This  form  may  be  adapted  to  other  process  as  against  the  property  claimed 

jurisdictions   where   similar   statutory  as  exempt. 

provisions   exist.     See  list  of  statutes  Execution  debtor  must  see  that  the 

cited  supra,  note  t,  p.  306.  supersedeas  is  issued  or  he  will  be  con- 

1.  Selection  of  Exempted  Personal  Prop-  sidered  to  have  waived  his  right  there- 
«rty.  —  See  10  Encycl.  of  PI.  and  Pr.  98  to.  Chambers  v.  Perry,  47  Ark.  400; 
et  seq.  Cason  v.  Bone,  43  Ark.  17. 

2.  New  fersey.  —  Gen.  Stat.  (1895),  p.  6.  Statutory  Provisions.  —  In  Indiana, 
1417,  §  12.              ,  Maryland  a^ndi  Pennsylvania,  there  does 

This  form  may  be  adapted  to  other  not   seem    to  be   any   provision    for  a 

jurisdictions   where   similar   statutory  homestead  exemption,  properly  speak- 

provisions  exist.     See   list   of  statutes  ing,  and  the  exemption  given  by  statute 

cited  supra,  note  i,  p.  306.  may  consist   of   real  estate  as  well   as 

3.  For  forms  of  supersedeas  gener-  personal  property.  See  list  of  statutes 
ally,  see  the  title  Supersedeas.  cited  supra,  note  i,  p.  306. 

4.  Arkansas  —  Sand.  &  H.  Dig.  (1894),  In  Alabama  and  North  Carolina,  and 
§  3718,  providing  that  supersedeas  shall  states  having  similar  statutory  pro- 
issue  from   the  justice  or  clerk,  upon  visions,  the   personal  property  exemp- 
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(1)  Generally, 


1 


ss. 


Form  No.  i  0436.' 

In  Posey  Circuit  Court. 


State  of  Indiana, 
Posey  County. 
Richard  Roe,  plaintiff, 

against 
John  Doe,  defendant. 

An  inventory  of  all  the  real  estate  within  or  without  the  state  of 
Indiana,  all  money  on  hand  or  on  deposit  within  or  without  the  state 
oi  Indiana,  all  rights,  credits  or  choses  in  action,  and  all  personal  prop- 
erty of  every  description  whatever,  which  belonged  to  the  said  John 
Doe,  or  in  which  he  had  any  interest  on  Xh^  fourteenth  day  of  March, 
one  thousand  eight  hundred  and  ninety-nine,  the  date  of  the  issuing 
of  the  writ  of  execution  herein  i^ 


tion  and  the  homestead  exemption  may 
be  claimed  at  the  same  time,  in  the 
same  affidavit.  See  list  of  statutes  cited 
supra,  note  I,  p.  306. 

For  other  forms  in  proceedings  in 
which  personal  property  exemptions 
are  claimed  along  with  homestead  ex- 
emptions see  supra,  Form  No.  10354 
et  seq. 

In  Georgia,  there  is  allowed,  to  such 
qualified  persons  as  have  not  complied 
with  statutory  provisions  to  obtain  a 
homestead,  an  exception  in  either  per- 
sonal property  or  real  property,  or  in 
both.  See  list  of  statutes  cited  supra, 
note  I,  p.  306. 

In  Indiana,  and  states  having  similar 
statutory  provisions,  where  the  per- 
sonal property  does  not  equal  the  value 
of  the  statutory  exemption,  the  balance 
may  be  taken  in  real  estate.  Chatten 
V.  Snider,  126  Ind.  387.  See  also  list  of 
statutes  cited  supra,  note  i,  p.  306. 

1.  Indiana. —  Horner's  Stat.  (1896),  §§ 
713,  714,  providing  for  the  making  out 
and  delivering  to  the  levying  officer  a 
schedule  of  the  execution  debtor's  prop- 
erty. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  306. 

For  form  of  affidavit  in  a  particular 
jurisdiction  see  the  title  Affidavits, 
vol.  I,  p.  54S. 

Precedent.  —  In  Over  v.  Shannon,  91 
Ind.  99,  the  claim  for  exemption,  after 
nominating  George  Kreag  as  an  ap- 
praiser in  behalf  of  the  execution 
debtor,  concluded  as  follows:  '  The 
articles  number  /  to  21,  inclusive,  are 
those  I  demand  exempt,  and  I  swear 
that  the  foregoing  inventory  contains  a 


full  and  true  account  of  all  my  real 
estate  within  or  without  this  State, 
money  on  hand  or  on  deposit  within  or 
without  this  State,  rights,  credits  and 
choses  in  action,  and  all  personal  prop- 
erty of  any  description  whatever  be- 
longing to  me,  or  had  and  held  by  me, 
or  in  which  I  had  any  interest  at  the 
date  of  issuing  said  execution,  to  wit, 
on  the  6th  day  oijuly,  1876. 

S.  D.  Shannon. 

Sworn  to  before  me  this  6th  day  of 
July,  1S76. 

IV.  Maal,  Notary  Public." 

In  this  case  it  was  held  that  where 
defendant  claims  his  real  estate  ex- 
emption from  execution  as  required 
by  statute,  a  valid  sale  thereof  cannot 
be  made  by  a  sheriff  who  disregards 
the  claim  of  exemption  and  neglects 
to  have  an  appraisement  of  the  prop- 
erty claimed  as  exempt,  nor  will  per- 
jury of  defendant  in  swearing  to  a 
false  schedule  give  validity  to  such 
sale. 

When  Claimed.  —  The  exemption  may 
be  designated  by  the  execution  debtor 
before  or  after  the  appraisement,  or 
even  at  any  time  before  sale.  Robin- 
son V.  Hughes,  117  Ind.  293;  Kelley  v. 
McFadden,  80  Ind.  536. 

Wife  of  execution  debtor  may  make 
out  and  verify  the  schedule  in  case  of 
his  absence  from  the  state  or  from  his 
home.  Horner's  Stat.  Ind.  (1896),  § 
715.     See  infra.  Form  No.  10437. 

2.  An  inventory  of  all  of  execution 
debtor's  real  estate  within  or  without 
the  state,  money  on  hand  or  on  deposit 
within  or  without  the  state,  rights, 
credits  and  choses  in  action,  and  all 
personal  property  of  any  description 
whatever,     belonging    to    him     or    in 
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(^Here  set  out  list  of  property,  numbering  each  item  or  parcel,  with 
description  of  each  and  its  value.') 

Dated  the  twenty-eighth  (ia.y  oi  March,  iS99. 

John  Doe}- 

Posey  County.       ) 

John  Doe,  being  first  duly  sworn  according  to  law,  upon  his  oath, 
says: 

I.  That  he  is  the  defendant  and  execution  debtor  in  the  above 
entitled  action; 

II.  That  he  is  a  resident  and  householder  of  the  state  of  Indiana, 
now  residing  in  the  county  of  Posey  aforesaid; 

III.  That  the  inventory  hereinabove  set  out  contains  a  full  and 
true  account  of  all  of  his  real  estate  within  or  without  the  state  of 
Indiana,  all  money  on  hand  or  on  deposit  within  or  without  said 
state,  all  rights,  credits  and  choses  in  action,  and  all  personal  prop- 
erty of  every  description  whatever,  belonging  to  him,  or  in  which  he 
had  any  interest  on  the  fourteenth  day  of  March,  one  thousand  eight 
hundred  and  ninety-nine,  the  date  of  the  issuing  of  the  said  execution 
herein. 

IV.  That  he  has  not  disposed  of  any  of  said  property  since  the 
issuing  of  the  said  writ. 

\0r  IV.  That  he  has  disposed  of  a  certain  portion  of  said  property 
in  said  inventory  listed,  to  wit:  {describing  the  property  disposed  of  and 
stating  how  the  same  was  disposed  of  and  what  disposition  has  been  made 
of  the  proceeds') .  ] 

V.  That  he  claims  all  of  the  property  enumerated  and  described  in 
said  mventury  {or  part  of  it,  describing  the  part  claimed^  as  exempt 
from  levy  under  said  execution  according  to  law. 

John  Doe. 
Subscribed  and  sworn  to  before  me  this  fourteenth  day  of  March, 
iS99. 

(seal)  Calvin  Clark,  Clerk  of  the 

Posey  Circuit  Court.  ^ 

(2)  By  Wife,  Husband  Refusing  to  File. 

Form  No.  10437.* 
State  of  Georgia  —  Appling  County. 

which  he  had  an  interest  at  the  date  of  tains  a  full  and  true  account  of  all  such 

issuing  the  writ,  must  be  in  the  schedule,  property,  as  is  required  by  the  statute 

Horner's  Stat.  Ind.  (1896),  §  714.  to  be  set  out  in  the  said  inventory,  had 

If  the  schedule  and  affidavit  comply  or  held  by  the  execution  debtor  at  the 

substantially    with    the    statute,    they  time  such  writ  was  issued,  and,  if  any 

will   be   considered   sufficient.     Astley  such  property  has  been  disposed  of  by 

V.  Capron,  89  Ind.  167.  the   debtor    since    the    issuing   of   the 

1,  Sigfnatture. — The  schedule  contain-  writ,  such  affidavit  shall  show  that 
ing  the  inventory  must  be  subscribed  fact  and  how  the  same  has  been  dis- 
by  the  execution  debtor.  Horner's  Stat,  posed  of  and  what  disposition  he  has 
Ind.  (i8g6),  §  714.  made  of  the  proceeds.     Horner's  Stat. 

2.  Verification. —  An    affidavit    must  Ind.  (1896),  §  714. 

accompany  the  schedule  and  inventory,         3.  Georgia.  — 2   Ga.    code    (1895),    § 
to  the  effect  that  such  inventory  con-     2867,  providing  that  the  debtor's  wife, 
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Schedule  of  real  and  personal  property  belonging  to  y^//«Z>6'^,  of 
said  county,  and  claimed  to  be  exempt  from  levy  and  sale  under  sec- 
tion 2866  of  the  civil  code  of  Georgia  of  1895  [and  the  amendments 
thereto]  by  Jane  Doe,  also  of  said  county,  wife  of  said  John  Doe,  he 
being  a  debtor  and  the  head  of  a  family  consisting  of  his  said  wife 
and  his  children,  Anne  Doe  and  George  Doe,  aged  sroen  and  ^ve  years, 
respectively,  and  her  said  husband  refusing  to  file  a  schedule  under 
said  law  for  the  benefit  of  said  family,  to  wit- 

{Listing  the  property,  both  real  and  personal,  as  indicated  in  2  Ga.  Code 
(1895),  §  2866.)  ^ 

Dated  March  I4,  iS99. 

Jane  Doe. 

2.  Actions  to  Enforce  or  Protect  Exemption.* 
a.  For  Sale  Without  Setting  Off  Exemption. 


if  he  refuses,  or  any  person  acting  as 
her  next  friend,  shall  make  out  the 
schedule  of  property  claimed  to  be 
exempt. 

Consult  also  Form  No.  10436,  supra, 
and  notes  thereto. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra   note  i,  p.  306. 

For  form  of  affidavit  in  a  particular 
jurisdiction  see  the  title  Affidavits, 
vol.  I,  p.  548. 

No  form  is  prescribed  by  the  code,  and 
it  does  not  seem  to  be  necessary  to  set 
out  that  the  claimant  is  a  debtor.  Bras- 
well  V.  McDaniel,  74  Ga.  319. 

1.  Forms  of  action  to  recover  exempt 
property  illegally  levied  upon  are  re- 
plevin trepass,  trover  or  trespass  on 
the  case,  unless  there  is  a  statutory  pro- 
ceeding provided  therefor.  See  10 
Encycl.  of  PI.  and  Pr.  103. 

Alabama.  —  Mitchell  v.  Corbin,  91 
Ala.  599  (trespass). 

Arkansas.  —  Atkinson  v.  Catcher,  23 
Ark.  loi  (trespass). 

Colorado.  —  Wymond  v.  Amsbury,  2 
Colo.  213  (trespass). 

Connecticut.  —  Williams  v.  Miller,  16 
Conn.  143. 

Illinois.  —  Amend  v.  Murphy,  6g  111. 
337  ^trespass);  Cornelia  v.  Ellis,  11  111. 
584  (trespass);  Samuel  v.  Agnew,  80 
II'-  553  (replevin). 

Indiana.  —  Douch  v.  Rahner,  61  Ind. 
64  (replevin). 

Iowa. —  Cooley  v.  Davis,  34  Iowa  128 
(replevin). 

Kentucky.  —  Paxton  v.  Freeman.  6  J. 
J.  Marsh.  (Ky.)  234;  Faulkner  v.  Brad- 


ley, 2  Dana(Ky,)  141  (trespass);  Prewit 
V.  Walker.  7  J.  J.  Marsh.  (Ky.)  332. 

Maine.  —  Spencer  v.  Brighton,  49 
Me.  326  (case). 

Massachusetts.  —  Johnson  v.  Babcock, 
8  Allen  (Mass.)  583;  Davlin  v.  Stone, 
4  Cush.  (Mass.)  359  (trespass). 

Michigati.  —  Vanderhorst  v.  Bacon, 
38  Mich.  669  (replevin) 

Minnesota.  —  Carlson  v.  Small,  32 
Minn.  492  (replevin). 

Mississippi.  —  Perry  v.  Lewis,  49 
Miss.  443  (case);  Moseley  v.  Anderson, 
40  Miss.  49  (replevin). 

Missouri.  —  State  v.  Farmer,  21  Mo. 
160. 

N'ebraska.  —  Frazer  v.  Syas,  10  Neb. 
115  (replevin). 

New  Jersey.  —  Bonnel  v.  Dunn,  28 
N.  J.  L.  153  (trespass). 

New  York.  —  Twinam  v.  Swart.  4 
Lans.  (N.  Y  )  263;  Hall  v.  Penney^  li 
Wend.  (N.  Y.)  44  (trespass). 

North  Carolina.  —  State  v.  Carr,  71  N. 
Car.  106;  N.  Car.  Code  (1883),  §§  516- 
518  (indictment). 

Ohio.  — Slanker  v.  Beardsley,  9  Ohio 
St.  589. 

Pennsylvania.  —  Van  Dresor  v.  King, 
34  Pa.  St.  201  (trespass);  but  compare 
Hatch  V.  Bartle,  45  Pa.  St.  166. 

Tennessee.  —  State  v.  Haggard,  I 
Humph.  (Tenn.)  390  (indictment); 
Pearce  v.  Hawkins,  2  Swan  (Tenn.)  87 
(trover);  McCoy  v.  Dail,  6  Baxt.  (Tenn.) 
137  (trover);  Wolfenbarger  z/.  Standifer, 
3  Sneed  (Tenn.)  659  (trover);  Harris  v. 
Austell,  2  Baxt.  (Tenn.)  148  (replevin); 
Tipton  V.  Pickens,  X   Swan  (Tenn.)  25. 

Vermont.  —  Dow  v.  Smith,  7  Vl.  465 
(trespass). 
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Form  No.  10438.' 

(Precedent  in  Guerin  v.  Kraner,  97  Ind.  534<) 

[State  of  Indiana^  \  Henry  Circuit  Court, 

Henry  County.     \  ^^'    October  Term,  \2>8S. 

Gretchen  Kraner,  plaintiff, 

against 

Richard  Guerin  and  John  Lynch,  defendants. 

Gretchen  Kraner,  plaintiff,  complains  oi  Richard  Guerin  2cciA  John 
Lynch,  defendants,  and  says  that  heretofore,  to  wit,  on  \\it  second  did^y 
of  January  \%S2,  the  plaintiff  was  the  owner  of  certain  real  estate, 
described  as  follows  (^Here  insert  description  of  real  estate^;  that  on  the 
day  aforesaid  the  defendant,  Guerin,  obtained  judgment  against  the 
said  plaintiff  in  the  Henry  Circuit  Court  for  the  sum  of  %125\  that  on 
the  day  aforesaid  said  defendant  caused  an  execution  to  be  issued 
on  said  judgment,  which  the  defendanty^^/z  ZjwM,  sheriff  of  said 
county,  did  upon  that  day  levy  upon  said  real  estate;  that  the  said 
defendant  Guerin  on  the  seventeenth  day  of  February  in  said  year, 
purchased  the  said  real  estate  at  a  sale  by  the  said  sheriff  for  the 
sum  of  %1'20,  and  that  after  the  expiration  of  the  year  for  exemption, 
he  obtained  a  sheriff's  deed  thereto  from  the  said  defendant  Lynch.'^ 

The  plaintiff  further  avers  that  the  judgment  upon  which  said  execu- 
tion was  issued  was  rendered  upon  a  cause  of  action  founded  upon  con- 
tract, and  that  the  plaintiff  was,  at  the  time  of  the  rendition  of  said 
judgment,  and  always  continued  thereafter  to  be,  a  resident  house- 
holder of  the  State  oi  Indiana;  that  said  real  estate  was  at  the  date  of 
said  execution,  and  still  is,  of  the  value  of  $76X?,  and  it  was  then  and 
still  is  incumbered  by  mortgage  in  the  sum  of  '^00;  that  she  did  not, 
at  the  time  of  the  issuing  of  said  execution,  own  more  than  ^80 
worth  of  real  and  personal  property,  including  the  above  described 
real  estate,  after  deducting  the  said  incumbrance ;  that  she  was  entitled 
to  have  exempted  and  set  off  to  her  the  real  estate  above  described 
as  exempt  from  said  execution;  that  she  made  out  and  delivered  to 
the  sheriff  a  schedule  of  all  her  real  and  personal  estate  within  and 
without  the  State,  [belonging  to  her  upon  the  said  second  day  of  May, 
iS82,  date  of  the  issuing  of  said  execution,  j^  which  said  schedule  was 
duly  verified  in  due  form  of  law,  and  she  selected  an  appraiser  and 
demanded  that  said  property  be  set  off  to  her,  or  so  much  thereof  as 
she  was  entitled  to  as  such  resident  householder;  that  said  schedule 
and  inventory  of  property  complied  in  all  respects  with  the  law 
making  a  schedule  and  inventory  a  condition  precedent  to  the  right 
of  having  property  exempt  from  execution  by  resident  householders; 
that  said   sheriff  took  said   inventory  and  schedule  and  made  no 

1.  For  form  of  complaint  or  petition  cution  debtor's  property  at  the  date  of 
in  a  particular  jurisdiction  consult  the  the  issuing  of  the  writ.  The  words  in 
title  Complaints,  vol.  4,  p.  1019.  [  ]  have  been  inserted  to  cure  this  de- 

2.  The  words  and  figures  enclosed  by  lect.  This  is  a  necessary  allegation,  as 
[]  will  not  be  found  in  the  reported  case,  otherwise  the  inference  would  be  that 

8.  The  complaint  in  this  case  was  the  schedule  was  an  inventory  of  prop- 
held  to  be  fatally  defective  for  the  erty  owned  at  date  of  furnishing  the 
reason  that  it  did  not  allege  that  the  schedule.  Horner's  Stat.  Ind.  (1896), 
schedule  contained  a  list  of  all  the  exe-     §§  713,  714. 
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objection  to  the  substance  or  forfn  thereof,  but  disregarded  his  duties 
in  that  respect  and  sold  said  property  to  his  co-defendant,  and  refused 
to  pay  the  plaintiff  any  portion  of  the  purchase-money,  but  paid  the 
sanie  over  to  the  judgment  plaintiff,  and  entirely  disregarded  the 
plaintiff's  claim  of  exemption. 

The  plaintiff  further  avers  that  the  said  sheriff  never  demanded 
any  property  of  her,  nor  served  said  execution  upon  her,^  [although 
at  the  time  the  levy  was  made  she  was  ready  and  is  still  ready  to  pay 
the  said  judgment.  J^  She  further  avers  that  the  said  sheriff  and  said 
Guerin,  for  the  purpose  of  preventing  said  property  from  bringing 
more  money,  and  for  the  purpose  of  preventing  persons  from 
becoming  bidders  at  said  sheriff's  sale,  announced  and  proclaimed  at 
said  sheriff's  sale  that  whoever  bought  said  property  would  take  it 
subject  to  a  lawsuit  by  the  plaintiff,  and  would  take  it  subject  to 
whatever  claim  the  plaintiff  had,  if  she  had  any,  thereon. 

[Wherefore  plaintiff  prays  that  the  said  sheriff's  sale  of  said  prop- 
erty may  be  declared  void  and  the  said  sheriff's  deed  be  set  aside, 
and  other  relief. 

W.  H.  Brown,  Plaintiff's  Attorney.]^ 

b.  Fop  Unlawful  Garnishment  of  Wages. 

Form  No.  10439.'* 

(^Title  of  court  and  cause  as  in  Form  No.  592S.) 

The  plaintiff,  for  a  cause  of  action  herein,  alleges  and  shows  to  the 
court  that  he  is  and  was  at  the  times  and  dates  hereinafter  mentioned 
the  head  of  a  family,  and  has  been  such  for  several  years,  being  a  mar- 
ried man  and  a  resident  of  Douglas  county,  and  that  he  lives  with  and 
provides  for  his  family  by  day  labor  in  the  employment  of  the  Omaha 
Smelting  and  defining  Company;  that  plaintiff's  only  income  and  means 
for  support  of  himself  and  family  are  the  wages  earned  by  him  in  his 

1.  Horner's  Stat.  Ind.  (1896),  §  719,  which  she  would  have  designated,  and 
provides  that  when  an  execution  against  which  she  is  still  ready  to  turn  out  upon 
the  property  of  any  person  is  issued  to     the  execution." 

the  sheriff  he  shall  serve  said  execution  3.  The  words  enclosed  by  [  ]  will  not 

upon  the  defendant  before  levy.  be  found  in  the  reported  case. 

2.  Facts,  not  conclusions,  should  be  4.  This  form  is  based  upon  the  facts 
averred,  where  a  specific  remedy  is  in  Albrecht  v.  Treitschke,  17  Neb.  205. 
sought  for  the  denial  of  the  rights  un-  In  that  case  a  general  demurrer  to  the 
der  exemption  statutes.  Thus,  stating  petition  was  sustained  in  the  district 
that  the  sheriff  did  not  serve  the  writ  court,  but  on  error  to  the  supreme 
on  the  execution  defendant  is  not  suffi-  court  it  was  held  that  the  demurrer 
dent;  there  should  be  an  additional  should  have  been  overruled,  the  court 
allegation  that  the  defendant  had  other  holding  that  where  a  judgment  creditor 
property  which  he  would  have  desig-  procures  the  exempt  wages  due  a 
nated,  and  still  is  ready  to  turn  out,  or  laborer  to  be  taken  by  garnishee  pro- 
that  he  was  prepared  to  pay  the  money  cess,  and  applied  to  the  payment  of  his 
on  the  writ.  Guerin  v.  Kraner,  97  judgment,  a  cause  of  action  arises  in 
Ind.  533.  The  complaint  in  this  case  favor  of  the  judgment  debtor  for  the 
was  defective  for  this  reason,  hence  the  amount  of  such  wages  wrongfully  ap- 
words  in  [  ]  have  been  inserted  to  cure  propriated. 

the  defect.  Or  instead  of  the  words  in  For  form  of  complaint  or  petition  in  a 
[  ]  it  might  be  alleged  that  "she  had  particular  jurisdiction  consult  the  title 
other  property  than  that  levied  upon.     Complaints,  vol.  4,  p.  1019. 
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said  employment  as  laborer;  that  on  the  fourth  day  Of  September^  iS80, 
the  said  Smelting  Company  was  indebted  to  him  in  the  sum  of  thirty-one 
dollars  and /(?/-/>' cents  for  labor  performed  by  him  within  the  sixty 
days  immediately  preceding  said  date,  and  that  the  wages  so  due  and 
owing  to  him  from  the  said  company  were  exempt  from  seizure  by 
attachment,  execution  and  garnishee  process.  That  on  the  said 
fourth  day  of  September  the  defendant  herein  had  a  judgment  stand- 
ing against  plaintiff  upon  the  docket  of  Charles  Brandes,  a  justice  of 
the  peace,  for  the  sum  of  seventeen  diO\\Q.rs,  and  ^/y-^fz;*?  cents  and  costs 
of  suit,  amounting  to  two  dollars  and  eighty-five  cents,  and  that  upon 
the  thirtieth  f^diy  oi  November,  iS80,  without  the  knowledge  of  the 
plaintiff,  the  said  defendant  procured  a  garnishee  process  to  be  issued 
by  said  justice  of  the  peace  to  the  said  Smelting  Company,  requiring  it 
to  appear  and  answer  as  a  garnishee,  touching  its  indebtedness  to 
him  the  said  plaintiff.  That  the  company,  by  its  proper  agent, 
appeared  and  answered,  disclosing  its  said  indebtedness  to  plaintiff; 
whereupon  the  said  justice  made  an  order  requiring  said  Smelting 
Company  to  pay  the  said  money  into  court  for  the  benefit  of  the  said 
defendant.  That  the  said  defendant  immediately  procured  from  said 
justice  of  the  peace  a  copy  of  said  order,  called  upon  the  paymaster 
of  said  Smelting  Company  and  obtained  the  money  therein  ordered  to 
be  paid,  which  was  the  sum  of  twenty-five  dollars  and  five  cents,  not- 
withstanding the  same  was  exempt  by  law  to  the  plaintiff. 

Plaintiff  further  alleges  that  he  had  no  knowledge  of  any  of  the  said 
proceedings  in  garnishment  until  after  the  said  money  had  been  paid 
as  aforesaid,  and  that  plaintiff  was  kept  in  ignorance  of  said  pro- 
ceedings in  garnishment  by  the  contrivance  and  conspiracy  of  the 
defendant  and  said  justice  of  the  peace. 

Wherefore  plaintiff  demands  judgment  against  defendant  that  he 
may  recover  back  from  him  the  said  sum  of  money  so  wrongfully 
obtained  as  aforesaid,  to  wit,  the  sum  of  twenty-five  dollars  and  five 
cents  and  the  costs  and  disbursements  of  this  action. 

{jConduding  with  signature  and  verification  as  in  Form  No.  592S.) 

e.  Injunction  to  Stop  Sale  and  Set  Off  Exemption.' 
Form  No.  10440.' 

{Commencement  as  in  Form  No.  ^£69)  that  on  the  fifth  of  December, 
jS89,  the  defendants,  the  above  named  firms,  obtained  final  judgments 
against  him,  in  sundry  suits  in  assumpsit  with  ancillary  attachments. 

1.  Injunction  may  be  the  proper  think  the  court  commissioner  trans- 
method  of  protecting  the  exemption  cended  his  power  in  the  matter  of 
right.     Allen  v.  Buchanan,  97  Ala.  399.     ordering  an  appraisement  and  schedul- 

For  forms  connected  with  injunction  ing    of    the    property    claimed    to    be 

proceedings,  generally,  consult  the  title  exempt.     His  only  power  in  the  prem 

Injunctions.  ises  was   to  grant  injunctional  order 

For    injunction   to   prevent   sale    of  restraining  the  sale  of  so  much  of  the 

homestead  see  supra.  Form  No.  10408.  property   levied  upon    and   advertised 

2.  This  bill  is  founded  upon  the  facts  to  be  sold  as  was  exempted  to  the  com- 
in  McMichael  v.  Grady,  34  Fla.  219.  plainant  from  forced  sale.  *  *  *  Ordi- 
The  court  in    that    case    said.    "  We  narily  a  court  of  equity  would  have  no 
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That  on  the  21st  day  of  December,  iS89,  the  said  defendants  upon  an 
affidavit,  averring  that  the  stock  of  goods  that  had  been  levied  upon 
by  virtue  of  the  attachments  in  said  suits  was  of  a  perishable  nature, 
obtained  an  order  at  law  from  the  circuit  judge  for  the  sale  of  said 
goods.  That  under  said  order  the  defendant  Grady,  as  sheriff  of 
Pasco  county,  has  duly  advertised  the  said  stock  of  goods  for  sale  on 
the  6th  day  oi  January,  iS90.  A  copy  of  the  sheriff's  advertisement 
is  hereto  attached  as  Exhibit  X.  Your  orator  is  the  head  of  a 
family  residing  in  this  state.  That  his  family  consists  of  himself, 
wife  and  two  small  children.  That  as  such  head  of  a  family  he  is 
entitled  to  the  constitutional  exemption  of  one  thousand  dollars  worth 
of  personal  property  from  forced  sale  under  process  of  any  court. 
That  he  has  never  had  the  benefit  or  availed  himself  of  said  constitu- 
tional provision.  That  subsequent  to  the  levy  of  said  writs  of  attach- 
ment and  executions  on  his  property  as  aforesaid  by  the  defendant 
Grady,  as  sheriff,  your  orator  notified  the  defendant  Grady,  in  his 
official  capacity  as  sheriff  in  custody  and  control  of  your  orator's 
property,  in  writing  and  in  person,  that  your  orator  desired  to  avail 
himself  of  his  right  to  exempt  one  thousand  dollars  worth  of  the  prop- 
erty levied  upon,  or  so  much  as  might  be  necessary  to  enable  him  to 
avail  himself  of  the  benefit  of  said  constitutional  exemption.  That 
said  Grady  refused  to  comply  with  your  orator's  desire,  and  your  ora- 
tor again  on  the  second  day  oi  January,  a.  d.  iS90,  served  a  written 
notice  hereto  attached  as  Exhibit  A,  and  made  a  part  of  this  bill,^ 
on  said  defendant  Grady  as  such  sheriff,  of  his  desire  to  avail  himself 
of  his  right  to  exempt  one  thousand  dollars  worth  of  personal  property 
from  forced  sale,  and  offering  then  to  point  out  all  of  his  property 
and  desiring  the  said  Grady  as  sheriff  to  make  an  inventory  of  the 
same,  that  your  orator  might  take  oath  to  its  containing  a  true  and 
perfect  list  of  all  his  personal  property,  so  that  appraisers  might  be 

jurisdiction  to  entertain   a  bill  predi-  officer  from  setting  aside  real  or  per- 

cated  upon  the  facts  set  up  in  this  bill,  sonal  property  as  exempt  from  forced 

and  praying  the  relief  therein  sought;  sale,   when   the  same   is   not  exempt; 

but   by   Chapter  3246   laws,  approved  and  to  adjudge  and  decree  the  vacation, 

March  7th,  r88i,    entitled  'An  Act  to  and  to  annul  all  exemptions  made  and 

Enlarge     the     Equity   Jurisdiction    of  set  aside  by  any  sheriff  or  other  officer, 

the  Circuit  Courts,'  the  jurisdiction  in  when  the   same  has  been  illegally  and 

equity  is  expressly  conferred  upon  the  improperly  made;  and  to  order  the  sale 

Circuit  Courts  and  the  judges  thereof,  of   the   same,    or  so   much  thereof  as 

upon  bill  filed,  to  enjoin  and  restrain  it  may  be  legal,  equitable   and  proper 

the  sale  of  all  property,  real  or  personal,  to  be  sold.     Thus  giving  to  our  courts 

that  is  exempt  from  forced  sale,  under  of  equity  full  and  complete  jurisdiction 

the  Constitution  and  laws  of  this  state;  over  the  matter  of  homesteads  and  ex- 

and,   by  Section  two  of  that   act,  said  emptions,  not  only  to  adjudicate  as  to 

courts   are  further  clothed  with  juris-  the  right   of  the   party  thereto,   but  to 

diction   in   equity    upon    bill   filed,   to  control   and    direct  the    setting   apart 

order,  adjudge  and  decree  the  setting  thereof,    and   to  restrain    interference 

aside  the   homestead,  and   exemptions  therewith  by  any  inhibited  process  of 

of  personal  property  from  forced  sale  law,  and  to  pass  upon  and  adjudicate 

under    said    Constitution     and    laws,  the  propriety  of  any  exemption  set  apart 

And,  by  Section  three  of  the  same  act,  by   any   officer,    and    to    rectify    it   if 

said  courts  are  further  given  jurisdic-  improper." 

tion     in    equity,    upon    bill    filed,    to        1.  For  form  of  this  notice  see   Form 

enjoin  and  restrain  a  sheriff  or  other  No.  10418,  supra. 
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appointed  to  appraise  same  at  its  cash  value,  in  order  that  your  ora- 
tor might  select  from  such  inventory  of  personal  property  an  amount, 
according  to  such  appraisal,  not  exceeding  one  thousand  do\\a.rs,  and 
exempt  the  same  from  forced  sale  under  process  of  any  court,  and 
especially  from  the  sale  under  the  said  order  of  this  court  made  on 
the  law  side  thereof,  advertised  to  take  place  on  the  st'x^A  day  of 
January,  i890,  under  executions  in  favor  of  the  defendants,  the  said 
firms  aforesaid. 

And  your  orator  charges  that  the  plaintiffs  in  said  executions,  who 
are  the  defendants  named  in  this  bill,  have  no  specific  lien  upon 
the  property  which  your  orator  is  entitled  to  have  exempted  to 
him. 

That  said  Grady  as  sheriff,  combining  and  confederating  with  the 
other  defendants  herein,  with  the  intent  to  deprive  your  orator  of  his 
constitutional  right  to  an  exemption,  and  knowing  full  well  that  your 
honor  is  now  absent  from  Pasco  county  on  the  circuit  in  Monroe 
county  in  the  city  of  Key  West,  some  hundreds  of  miles  from  railroad 
communication,  so  that  no  order  could  be  obtained  of  benefit  to  your 
orator  to  compel  him  as  such  sheriff  to  set  apart  your  orator's  exemp- 
tion and  desist  from  the  sale  of  same,  and  taking  advantage  of  the 
order  of  sale  made  by  your  honor,  wherein  it  is  ordered  that  he  as 
sheriff  do  pay  over  the  proceeds  of  said  sale  to  be  had  on  the 
sixth  day  oi  January,  \WO,X.q  the  said  plaintiffs  in  execution,  has 
absolutely  refused  to  entertain  any  of  your  orator's  requests  or 
demands  that  he  comply  with  your  orator's  desire  to  have  exempted 
to  him  one  thousand  dollars  worth  of  personal  property  and  have 
the  same  selected  and  set  apart  to  him  out  of  the  goods  levied  on 
described  in  the  advertisem'-nt  of  sale  heretofore  set  forth,  before 
said  sale  should  take  place,  in  utter  disregard  of  your  orator's 
right  as  the  head  of  a  family  in  the  premises.  That  if  said  sale 
advertised  to  be  made  by  said  sheriff  on  the  sixth  day  oi  January, 
iS90,  is  allowed  to  take  place  it  will  of  itself  operate  to  defeat 
your  orator's  constitutional  exemption,  as  said  order  of  sale  is 
for  the  sale  of  a  certain  stock  of  goods,  wares  and  general  merchan- 
dise consisting  of  {describing  property'),  levied  upon  as  the  property  of 
your  orator  to  satisfy  executions  in  favor  of  the  other  defendants 
herein  specified.  The  said  sale  is  to  be  for  cash,  and  the  proceeds  of 
sale  are  to  be  paid  over  to  the  said  defendants  who  are  named  as 
plaintiffs  in  said  executions.  That  said  property  so  advertised  for 
sale  is  about  all  of  the  personal  property  now  owned  by  your  orator 
in  the  state  of  Florida,  and  if  that  property  is  sold,  then  there  will 
none  be  left  from  which  to  select  an  exemption,  and  your  orator  can- 
not exempt  the  proceeds  of  the  sale  of  same,  because  it  is  ordered  to 
be  paid  over  to  the  defendants  above  named  as  plaintiffs  in  said  exe- 
cutions, and  owing  to  the  absence  of  your  honor  in  Key  West  as 
aforesaid  the  proceeds  of  said  sale  would  be  in  their  hands  before 
any  order  could  be  obtained  to  stay  the  same  in  the  hands  of  the 
defendant  Grady  as  sheriff,  or  to  pay  the  same  into  the  registry 
of  the  court,  and  the  injury  would  be  irreparable,  as  all  of  said 
defendants,  the  plaintiffs  in  said  execution,  are  nonresidents  of  this 
state. 
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{Concluding  as  in  Form  No.  4^69,  with  a  prayer  for  special  relief 
asking  for  an  injunction.y- 
(  Verification.  )2 

*  d.  Mandamus.  > 

(1)  To  Set  Apart  Exemption. 

Form  No.  i  0441  .* 

The  State  of  Indiana  on  the  relation  of^ 

John  Burkhart 

against 

Richard  Pudney^  Sheriff  of  Johnson  County, 

State  of  Indiana. 

John  Burkhart  complains  of  the  defendant  and  says  that  he  is  the 
relator  in  this  cause. 

That  Richard Pudney  on  the  thirteenth  day  of  March.,  i876,  and  for 
a  long  time  previous  to  said  day,  and  continuously  to  the  present 
time,  has  been  the  sheriff  of  said  county;  that  one  Martin  A.  Vaughn., 
on  the  seventh  day  oi  February.,  i876,  by  consideration  of  the  Johnson 
Circuit  Court,  recovered  judgment  against  one  John  Burkhart  for 
two  hundred  and  two  dollars  and  forty-seven  cents,  and  for  the  fore- 
closure of  a  mortgage  upon  a  certain  lot  of  land  lying  and  being  in 
the  city  oi  Franklin,  described  as  follows:  {describing  lol);  that,  on 
the  said  thirteenth  day  oi  March,  iS76,  a  certified  copy  of  said  judg- 
ment decree  was  placed  in  the  hands  of  said  sheriff,  who  levied  on 
and  sold  said  lot  on  the  eighth  day  oi  April,  i876,  after  having  prop- 
erly advertised  the  same;  that  for  the  fee-simple  of  said  lot  the  said 
sheriff  received  three  hundred  and  sixty  dollars  and  eighty-five  cents, 
leaving  a  balance  in  his  hands,  after  paying  the  decree,  costs,  com- 
missions, etc.,  of  one  hundred  and  twenty-seven  dollars  and  fifty  cents, 
which  last  mentioned  sum  remains  in  the  hands  of  the  said  sheriff, 
unapplied.  The  said  decree  and  the  sheriff's  return  thereon  are 
hereto  annexed  as  Exhibit  A,  and  Exhibit  B,  respectively,  and  the 
same  are  made  part  of  this  complaint. 

1.  The  special  prayer  for  relief  in  this  2.  Verification.  —  The  bill  was  verified 

case  prayed   "that  the   defendants  be  by  oath  of  the  complainant,  in  which 

restrained  and  enjoined  from  selling  or  oath  he  also  swore  he  was  unable  to 

offering   for   sale    the    property  levied  give  bond  of  indemnity  or  other  secu- 

upon  and  advertised  to  be  sold  on  the  rity  upon   granting  of  the  restraining 

6tk  day  oifanuary,   A.    D.    1890,    until  order  prayed  for. 

after  your  orator  be  allowed  to  select  3.  For    forms   connected   with    man- 

and  have  set  apart  to  him  from  sale  an  damns  proceedings,  generally,  consult 

amount    not    exceeding    one   thousand  the  title  Mandamijs. 

dollars  worth  of  personal  property  as  Mandamos   will  issue   to  compel   the 

exempt    from    levy    and    sale     under  officer  who  has  disregarded  to  have  ap- 

process  of  any  court,  and  particularly  praised   and  to  set  apart  the   exemp- 

from  sale  under  the  said  executions  in  tion     Pudney  v.  Burkhart,  62  Ind.  179; 

favor  of  the  defendants,  especially  as  Mohawk,    etc.,    R.    Co.    v.    Artcher,  6 

your  orator  alleges   and  charges  that  Paige  (N.  Y.)  83;  Belknap  v.  Belknap, 

said   defendants   have   established    no  2  Johns.  Ch.  (N.  Y.)  463;  Cunningham 

specific  lien  upon  any  of  said  property  v.  Conway,  25  Neb.  615. 

for  the  purchase  money  of  the  same."  4.  This  complaint  is  based  upon  the 

And   there  was  also  a  prayer  for  gen-  facts  in  Pudney  v.  Burkhart,  62  Ind. 

eral  relief.  179. 
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Complainant  further  alleges  that,  at  the  time  of  said  sale  the  said 
Pudney  had  in  his  hands  for  service,  as  sheriff,  an  execution  against 
complainant,  and  one  Richard  Dunlap  and  one  JRic hard  Roe ^  as  defend- 
ants, and  in  favor  of  the  First  National  Bank  of  Franklin^  for  one 
hundred  dollars  and  costs,  and  under  which  said  execution,  issued 
by  the  clerk  of  t\\t  Johnson  Circuit  Court,  on  a  transcript  from  a 
justice  of  the  peace,  under  which  execution  no  levy  had  been  made; 
that  after  the  sale  hereinbefore  set  forth  and  before  the  payment  of 
the  money  realized  therefrom,  Ellen  Burkhart,  wife  of  the  complain- 
ant, he  at  the  time  being  absent  from  home,  made  her  affidavit  and 
schedule  of  property  owned  by  complainant  at  the  time  the  execu- 
tion in  favor  of  said  bank  was  issued,  claiming  therein  the  amount 
of  three  hundred  dollars  of  said  property,  to  be  set  apart  as  exempt 
from  execution,  averring  therein  that  her  said  husband  was  a  resi- 
dent householder  oi  Johnson  county;  that  the  said  Ellen  filed  said 
affidavit  and  schedule  with  said  sheriff  Pudney,  and  notified  him  that 
she  had  selected  Daniel  Waldon,  a  responsible  freeholder  of  said 
county,  to  act  as  appraiser  on  behalf  of  her  said  husband,  the  com- 
plainant herein,  and  demanded  of  him,  the  said  Pudney,  that  said 
property  be  appraised,  and  that  three  hundred  dollars  in  value  be  set 
apart  under  the  exemption  laws  of  this  state,  all  of  which  the  said 
sherifi  Pudney  failed  and  refused,  and  still  fails  and  refuses  so  to  do. 

Wherefore  your  complainant  prays  for  a  writ  of  mandamus,  com- 
manding the  said  Pudney  to  appraise  the  said  property,  and  have  the 
proper  amount  set  apart  as  exempt  from  execution. 

John  Burkhart. 

(^Verification.y- 

(2)  To  Set  Apart  Exemption  and  Release  Property 
Specifically  Exempt. 


Petition  for  Man- 
damus. 


Form  No.  10442.* 

The  State  of  Nebraska  on  the  relation  of  John  Doe^ 

against 

Simon  Stevenson,  Sheriff  of  Richardson  County, 

State  of  Nebraska. 
Petitioner,  John  Doe,  states  that  he  is  the  relator  in  the  above 
entitled  cause;  that  he  is  the  head  of  a  family,  and  a  resident  of  this 
state,  and  is  actually  engaged  in  the  business  of  agriculture;  that  he 
has  neither  lands,  town  lots,  nor  houses  subject  to  exemption  as  a 
homestead  under  the  laws  of  this  state;  Xhax.  on&  John  Frothingham 
commenced  an  action  against  the  plaintiff  and  caused  an  order  of 
attachment  to  be  issued  in  said  cause,  and  the  same  was  levied  on  a 

1.  Yerification.  —  The  complaint  was  facts  in  State  v.  Cunningham,  6  Neb. 
not  verified  in  this  case,  but  the  defect  90.  In  this  case  it  was  held  that  where 
was  held  to  be  cured  by  demurrer  on  an  inventory  under  oath  is  made  by  a 
the  ground  that  the  proper  pleading  debtor  and  filed  with  the  officer,  the 
was  a  motion  to  reject  the  complaint  officer  must  call  appraisers  to  ascer- 
for  want  of  verification.  See  Horner's  tain  the  value  of  the  property  seized 
Stat.  Ind.  (1896),  §  1169.  and  that  he  has  no  discretion  in  the 

2.  This   petition   is  based    upon   the  matter. 
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span  of  mules,  and  one  set  of  harness  and  a  wagon,  being  the  only  team, 
harness  and  wagon  possessed  by  plaintiff;  said  order  of  attachment 
was  also  levied  upon  about  twenty-four  hundred  bushels  of  corn,  being 
all  the  grain  possessed  by  plaintiff;  that  plaintiff  thereupon  filed  an 
inventory,  under  oath,  with  the  officer  holding  the  order  of  attach- 
ment, of  the  whole  of  the  personal  property  owned  by  him,  and 
claimed  the  property  so  levied  upon  as  being  exempt  under  law;  but 
the  officer  refused  to  cause  the  said  property  to  be  appraised ;  that 
the  property  was  not  taken  for  clerks',  laborers'  or  mechanics'  wages, 
or  for  money  due  or  owing  by  an  attorney  at  law  for  money  or  other 
valuable  consideration  received  by  said  attorney  for  any  person  or 
persons. 

Wherefore  petitioner  prays  for  a  writ  directed  to  the  said  Simon 
Stevenson  requiring  him  to  release  the  mules,  harness  and  wagon  and 
feed  for  stock  for  three  months,  and  that  the  remainder  of  the  property 
of  the  relator  be  appraised  as  provided  by  law,  and  that  he  be  per- 
mitted to  select  therefrom  property  to  the  value  of  five  hundred 
dollars. 

John  Doe. 

(  Verification .  )*^ 

3.  Setting*  Up  Exemption  as  a  Defense.^ 

IN    GARNISHMENT    PROCEEDINGS. 

Form  No.  i  0443. 
(Precedent  in  Kilpatrick-Koch  Dry  Goods  Co.  v.  Callander,  34  Neb.  729.)* 

\The  Kilpatrick-Koch  Dry  Goods 

Company,  plaintiff, 

against 


O.  N.  Callender,  defendant. 


Answer  to  defendant  O.  N.  Cal- 
lender's  inventory  and  affidavit 
of  exemption  filed  herein.]* 


First  —  Comes  now  the  plaintiff  and  for  answer  to  defendant  O.  N. 

1.  Consult  the  title  Verifications,  Roche  v.   Rhode  Island  Ins.  Assoc.,  2 

2.  By  Whom    Pleaded.  —  Ordinarily  111.  App.  360. 

the    defense    of    exemption    must    be  3.  In  this  case  it   was    held    that    a 

pleaded  by  the  defendant,  not  by   the  debtor  who  swears  that  he  has  neither 

garnishee.    Courie  v.  Goodwin,  89  Ala.  lands,  town  lots  nor  houses  subject  to 

569;    Horton   v.  Summers,  62    Ga.  302;  exemption   must  negative  the  posses- 

Osborne  v.  Schutt,  67  Mo.  712;  Chilcote  sion  of  any  of  these,  and  if  he  fails  to 

V.  Conley,  36  Ohio  St.  545.  do  so  the  affidavit  will   be   insufficient; 

Under  a  statute,  however,  exempting  and  that  where  at  the  time  an  attach- 
wages,  a  garnishee  answering,  stating  ment  is  levied  upon  property  it  is  not 
the  amount  due  the  defendant  for  exempt,  the  debtor  cannot,  by  trans- 
wages,  must  further  allege  that  such  ferring  his  other  property  afterward, 
amount  is  exempt,  stating  all  the  facts  thereby  render  the  properly  so  levied 
affecting  the  rights  of  the  plaintiff  and  upon  exempt. 

defendant.     Mineral   Point   R.   Co.   v.  See  also  Forms  Nos.  3410,  3423  for 

Barron,   83  111.   365;  Chicago,  etc.,  R.  affidavit  of  defendant  and  answer   of 

Co.    V.  Ragland.  84    111.  375;  Brainard  garnishee  setting  up  that  wages  gar- 

V.  Shannon,  60  Me   342.  nished   are  exempt    from    process    of 

An  exemption  can  only  be    pleaded  garnishment, 

by  way  of  defense  when   valid    in  the  4.  The   matter  enclosed   by  [  ]  will 

state   in  which  the  action    is  pending,  not  be  found  in  the  reported  case. 
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Callenders  inventory  and  affidavit  filed  herein,  claiming  the  property 
attached  in  this  cause,  denies  that  the  $4^6>  mentioned  in  said  affidavit 
and  inventory  is  exempt  from  execution. 

Second  —  Plaintiff  states  that  for  a  long  time  after  the  levy  of 
attachment  in  this  case,  the  defendant  has  possessed  in  fee-simple  of 
five  lots,  in  the  town  of  Gandy\  Logan  county,  Nebraska,  and  that 
upon  said  lots  there  was  and  still  is  standing  three  good  buildings, 
one  being  a  hotel  building  of  the  value  of  not  less  than  %1,500,  another 
being  a  brick  business  building  of  the  value  of  not  less  than  %600,  and 
that  the  last  being  di  frame  barn  or  livery  stable  of  the  value  of  not  less 
than  %]fiO.  Plaintiff  furthermore  says,  that  for  a  long  time  after  the 
levy  of  the  attachment  defendant  O.  N.  Callender  vidis  possessed  in  fee- 
simple  of  other  real  estate  in  Logan  county,  state  of  Nebraska,  con- 
sisting of  town  lots  in  the  town  of  Gandy,  in  said  county  and  state, 
the  exact  description  of  which  plaintiff  is  unable  to  give;  that  said 
last  mentioned  real  estate  is  of  the  reasonable  value  of  %500. 

Third  — That  since  the  levy  of  said  attachment  said  defendant  0. 
N.  Callender  has  been  possessed  of  a  large  amount  of  personal  prop- 
erty, consisting  of  horses.,  cattle,  wagons,  and  harness,  the  exact  num- 
ber and  description  of  which  plaintiff  is  unable  to  give. 

Fourth  —  That  all  of  said  personal  property  was  of  the  reasonable 
value  of  %300,  and  has  all  been  sold  by  the  said  defendant  O.  N.  Cal- 
lender since  the  issuance  and  levy  of  the  attachment  herein  and  the 
proceeds  thereof  applied  to  his  own  use. 

Fifth  —  Plaintiff  further  says  that  since  the  issuance  and  levy  of 
said  attachment  herein  the  defendant  M.  Callender, viho  is  the  wife  of 
her  co-defendant,  O.  N.  Callender,  has  been  possessed  of  a  large 
amount  of  goods  and  chattels,  consisting  of  such  articles  as  are 
usually  kept  for  sale  in  a  country  store,  and  that  the  value  of  said 
goods  and  chattels,  was  not  less  than  '^00. 

Sixth  —  That  all  of  said  good  and  chattels  have  been  sold  and 
converted  into  money  by  the  defendants  herein,  and  said  money 
appropriated  to  their  own  use,  since  the  issuance  and  levy  of  the 
attachment  herein. 

Seventh  —  That  the  defendants,  nor  either  of  them,  have  applied 
the  proceeds  of  any  of  said  property  so  sold  and  disposed  of  to  the 
payment  of  any  part  of  the  indebtedness  to  this  plaintiff. 

Eighth  — That  all  of  said  property  was  sold  and  disposed  of  by  said 
defendants  for  the  purpose  of  placing  themselves  in  a  position  so 
they  could  file  an  affidavit  of  exception  herein  and  thereby  avoid  and 
defeat  the  application  of  the  money  attached  herein  toward  the  pay- 
ment of  their  indebtedness  to  this  plaintiff. 

[The  Kilpatrick-Koch  Co., 
by  their  attorney,  Jeremiah  Mason.^- 

4.  Waiver  of  Exemption.^ 

1.  The  matter  enclosed  by  [  ]  will  97  ^/j^"^.;  also  list  of  statutes  cited  j«/ra, 
not  be  found  in  the  reported  case.  note  i,  p.  306. 

2.  Waiver  of  Personal  Property  Ex-  For  waiver  of  homestead  exemption 
emption.  —  See  10  Encycl.  of  PI.  and  Pr.  see  supra.  Form  No.  10410  et  seq. 
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Form  No.  10444.' 

(Precedent  in  Holland  v.  Bergan,  8g  Ala.  622.) 

(^As  a  clause  0/  a  promissory  note  was  tlu  following  f) 
I  hereby,  for  myself  and  family,  expressly  waive  all  homestead 
rights  and  exemptions,  which  by  the  laws,  State  and  Federal,  are 
allowed  to  me  and  my  family  in  any  of  said  described  property,  and 
all  other  property,  real  or  personal,  which  I  now  own,  or  may  here- 
after own  or  acquire,  until  this  debt  is  fully  paid. 


Express  waiver  of  personal  property 
exemptions    is    valid    in    the    following 

Slates: 

Alabama.  —  Fears  v.  Thompson,  82 
Ala.  294;  but  see  note,  post. 

California. — Stanton  v.  French,  83 
Cal.  194. 

Georgia.  — 2  Code  (1895),  §  2863. 

Indiana.  —  State  v.  Manly,  15  Ind.  8; 
Maloney  v.  Newton.  85  Ind.  565. 

Kansas.  —  Hoisington  v.  Huff,  24 
Kan.  379. 

Massachusetts.  —  Dow  v.  Cheney,  T03 
Mass.  181. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  7721-7729 

Missouri.  —  Osborne  v.  Schutt,  67 
Mo.  712. 

New  York.  —  Turner  v.  Borthwick, 
20  Hun  (N    Y. )  120. 

Ohio. — Butt  V.  Green,  29  Ohio  St.  667. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  S32,  note  a-;  Adams  z/.  Bach- 
ert,  83  Pa.  St.  524;  Rogers  v.  Water- 
man, 25  Pa.  St.  182. 

Tennessee.  —  State  v.  Haggard,  i 
Humph.  (Tenn.)  390. 

Such  a  waiver,  however,  is  void  in 
the  following  states: 

Arkansas.  —  Lindsay  v.  Merrill,  36 
Ark.  545. 

Florida.  —  Carter  v.  Carter,  20  Fla. 
558. 

Illinois.  —  Recht  v.  Kelly,  82  111.  147. 

loifHi  — Curtis  V.  O'Brien,  20  Iowa  376. 

Kentucky  —  Moxley  v.  Ragan,  10 
Bush  (Ky')  156 


Louisiana.  —  Hardin  v.  Wolf,  29  La. 
Ann.  333. 

North  Carolina.  —  Branch  v.  Tomlin- 
son.  77  N.  Car.  388. 

Virginia.  —  Code  (1887),  c.  178. 

West  Virgirtia.  —  Moran  v.  Clark,  30 
W.  Va.  358. 

Wisconsin.  —  Maxwell  v.  Reed,  7 
Wis.  582. 

Signattire  of  firm  to  an  express  waiver 
of  personal  property  exemptions  binds 
only  the  partner  who  signs.  Terrell  v. 
Hurst,  76  Ala.  588;  contra,  Hahn  v. 
Allen,  93  Ga.  612. 

1.  Alabama. — Const,  art.  10,  §  7; 
Civ.  Code  (1886),  §  2567. 

This  form  may  be  adapted  to  other 
jurisdictions  where  similar  statutory 
provisions  exist.  See  list  of  statutes 
cited  supra,  note  i,  p.  306. 

Another  Precedent.  —  In  Charpentier 
V.  Bresnahan,  74  Mich.  48,  the  waiver 
was  in  this  form: 

"'Muskegon,  Michigan,  Jan.  j",  18^. 

For  value  received,  I  hereby  waive, 
release,  and  relinquish  to  Lewis  E. 
Hawkins  and  George R.  Perry,  plaintiffs 
named  in  the  execution  this  day  levied 
on  my  stock  of  goods,  wares,  and  mer- 
chandise, store  fixtures  {describing prop- 
erty), in  the  city  of  Aluskegon,  by  the 
under-sheriff  of  Muskegon  county, 
Michigan,  all  exemptions  and  rights  to 
exemption  which  I  have  or  may  be  en- 
titled to  in  and  to  said  stock,  under  the 
laws  of  the  state  of  Michigan. 

M.  W.  Charpentier." 
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HOMICIDE. 
I.  Preliminary  affidavit,  390. 

1.  In  General^  390. 

«.  Before  Consular  Court,  392. 

II.  WARRANT  OF  ARREST,  393. 

III.  INDICTMENT  OR  INFORMATION,  395. 

1.  Not  Specifying  Means,  396. 

a.  In  General,  408. 

b.  Means  Unkno^an-,  412. 

2.  Specifying  Means,  413. 

a.  In  General,  413. 

(i)  By  Aiding  Deceased  to  Commit  Suicide^  413. 

(2)  By  Arson,  414. 

(3)  By  Bearing  False  Witness,  415. 

(4)  By  Beating,  416. 

(<?)  With  Axe,    417. 

Ip)  With  Bed  Slat,  418. 

\c)  With  Bellaivs,  419. 

(d)  With  Bludgeon  or  Club,  420. 

aa.   Generally,  420. 

l>b.  Against  Principal  in  Second  Degree^ 
Party  who  Gave  Blow  Unknown^  422. 

cc.  And  Shooting,  423. 
(<')  With  Crowbar,  423. 
(/)  With  Gun  Barrel,  424. 
(a)  ^Vith  Hands,  425. 

aa.   Generally,  425. 

(^/^.  And  Kicking,  425. 
(//)  ^F////  /"/V^:^  of  Iron,  427. 
(/■)  ^F////  yt;/^^/',  428. 
(/)  With  Revolver,  429. 
(/^)  With  Shovel,  429. 
(/)  /F/V//  Switches  and  Sticks,  430. 
(///)  JVith  Instrument  Unknown,  430. 

^/^.   Generally,  430. 

^<^.    ^/;</  Shooting,  433. 

(5)  -^y  Casting  Stone,  433. 

(a)  ^///////y,  433- 
(^)  Negligently,  434. 

(6)  ^j  Cutting  or  Stabbing,  434. 

(a)  ff^///^  Axe,  434. 
(/^)  ff/M  Hatchet,  442. 
(r)  «^/M  AT////^,  442. 
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aa.   Generally,  442. 

bb.    Wlure  Death  Occurred   in   Another 
State,  452. 
(a)  With  Razor,  452. 
(J)  With  Instrument  Unknown,  454. 

(7)  By  Driving  Over,  455. 

(8)  By  Drmvning,  455. 

(9)  By  Duel,  456. 

(10)  By  Duress  of  Imprisonment,  456. 

(11)  By  Forcing  Deceased  to  Drink  Spirits  in  Excess,  458. 

(12)  By  Forcing  Sick  Person  Into  Street,  458. 

(13)  By  Malpractice  of  Physician,  459. 

(14)  By  Misplacing  Railway  Switch,  464. 

(15)  By  Neglect  to  Furnish  Necessaries  to  Dependent, 

465. 

(16)  By  Negligence,  467. 

{a)  In  Erecting  Building,  467. 
{p)  In  Keeping  Vicious  Animal,  469. 
(^)  In  Running  Locomotive,  469. 
{d)  In  Running  Steamboat,  470. 

(17)  By  Poison,  470. 

(a)   Generally,  471. 

(^)  Against  Principal  and  Accessory,  ^i"]. 

(J)  By  Sending,  483. 

aa.   Generally,  483. 

bb.   By  Mail,  484. 

(18)  By  Shooting,  485. 

{a)   With  Gun,  486. 

aa.   Generally,  487. 

^z^.   Against  Principal  and  Accessory^  489. 
(/J)   fF/M  Pistol,  495. 

aa.   Generally,  495. 

^^.   Against  Principal  and  Accessory,  508. 
(aa)  Generally,  508. 
(^^)  ^«^  Cutting,  509. 

^r.   Against  Accessory  Alone,  511. 
(r)   ^/M  Weapon  Unknown,  512. 

(19)  .^  Smothering  or  Suffocating,  513. 

(a)   ^/M  ^<r^  CV^M^x,  513. 

(^)  ^  Throwing  Child  Into  a  Privy,  5 14. 

(20)  By  Starving,  515, 

(21)  By  Strangling,  516. 

(a)   Generally,  516. 

(^)    While  Committing  a  Felony^  516. 

(r)  And  Beating,  e^2o. 

(22)  ^jv  Torture,  520. 

^.   /«  Procuring  Abortion,  522. 
r.   /«  Sudden  Rencounter,  524. 
<^.  (9«  M^"  ^?^^  6'<'aj-,  524. 

i\)  By  Cutting,  524. 

(2)  jff^  Shooting  and  Drowning,  525. 
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IV.  THE  VERDICT,  527. 

1.  Not  Guilty, ^2%. 

2.  Guilty,  529. 

a.  Not  Specifying  Degree,  529. 

(i)  Generally,  529. 

(2)  Assessing  Punishment,  529. 

b.  Specifying  Degree,  529. 

(1)  Generally,  529. 

(2)  Guilty  on  One  Count,  Not  Guilty  on  Other,  530. 

(3)  Assessing  Punishment,  530. 

(4)  With  Recommendation  to  Mercy,  531. 

V.  Judgment  and  sentence,  532. 
VI.  Execution  of  death  sentence.  534. 

1.  Death  Warrant,  534. 
i8.  Sheriff's  Return,  536. 

CROSS-REFERENCES. 

For  Forms  in  Prosecutions  for  Abandonment  of  Children  where  Death 
Ensued,  see  the  title  ABANDONMENT  OF  CHILDREN, 
vol.  I,  p.  I. 

For  other  Forms  of  Indictments  for  Causing  Death  by  Abortion,  see  the 
title  ABORTION,  vol.  i,  p.  131. 

For  Forms  of  Indictments  against  Accessories  to  Homicides,  see  the  title 
Accessories,  Aiders  and  Abettors,  vol.  r,  p.  158. 

For  Forms  of  Indictments  for  Assaults  with  Intent  to  Kill,  see  the  title 
ASSAULT,  vol.  2,  p.  228. 

For  Forms  of  Indictments  for  Breaking  and  Entering  with  Intent  to  Com- 
mit Murder,  see  the  title  BURGLARY,  vol.  4,  p.  136. 

For  Forms  of  Indie tme?its  for  Conspiracy  to  Commit  Murder,  see  the  title 
CONSPIRACY,  vol  s,P    138. 

For  Forms  in  Civil  Actions  for  Death,  see  the  titles  DEATH  BY 
WRONGFUL    ACT,  vol.   6,    p.    i;    DUELLING,  vol.    7, 

P-    259- 
See  also  the  GENERAL  INDEX  to  this  work. 

I.  PRELIMINARY  AFFIDAVIT.^ 

1.  In  General. 

Form  No.  10445. 
(Fla.  Rev.  Stat.  (1892).  p.  897.)* 
State  of  Florida, 
Duval  County, 

District. 

Before  the  subscriber,  a  justice  of  the  peace  in  and  for  said  county, 
personally  csimt  John  Doe,  who  being  duly  sworn,  says  that  Richard 

1.  For  the  formal  parts  of  a  criminal         2.  Consult,    generally,    the    statutes 
complaint  in   a  particular  jurisdiction     cited  infra,  note  2,  p.  395. 
consult  the  title  Criminal  Complaints, 
vol,  5,  p.  930. 
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Roe,  on  the  tenth  day  of  May,  iS99,  in   the  county  of  DuvcU,  and  in 

district  and  upon  one  Samuel  Sfwrt,  in  the  peace  of  God  then 

and  there  being,  feloniously,  willfully,  and  of  his  malice  afore- 
thought, did  make  an  assault,  and  that  the  said  Richard  Roe,  with  a 
certain  knife  which  he  then  and  there  had  and  held,  in  and  upon  the 
said  Samuel  Short  a  mortal  wound  did  inflict,  of  which  said  mortal 
wound  the  said  Samuel  Short  died,  and  that  the  said  Richard  Roe  in 
manner  aforesaid  the  said  Samuel  Short  then  and  there  did  kill  and 
murder. 

Sworn  to  and  subscribed  before  me,  this  twentieth  day  of  May,  i&99. 

Abraham  Kent^  Justice  of  the  Peace. 

Form  No.  10446. 

(Precedent  in  Ray  v.  Siaie,  15  Ga.  231.)' 

Georgia,  Houston  County: 

Before  me,  Wm.  S.  Moore,  a  Justice  of  the  Peace,  personally  came 
Jesse  Cooper,  of  said  county,  who  being  duly  sworn,  saith  on  oath, 
that  on  t\i&  fifth  day  of  February,  eighteen  hundred  3ind  fifty-three,  a.t 
Perry  in  said  county  of  Houston,  George  W.  Ray,  Jr.,  of  said  county, 
did  make  a  violent  assault  upon  the  person  of  William  F.  Taylor,  of 
said  county,  with  a  wooden  board  or  piece  of  plank,  which  he,  the 
said  George  IV.  in  his  hands  then  and  there,  had  and  held,  feloniously, 
willfully  and  maliciously,  did  strike  and  inflict  divers  heavy  blows, 
upon  the  arm  and  head  of  him,  the  said  William  F.  Taylor,  giving  to 
the  said  William  F.  then  and  there,  with  the  board  or  piece  of  plank 
aforesaid,  upon  his  head  aforesaid,  one  or  more  mortal  wounds,  of 
which  said  striking  and  blows  aforesaid,  the  said  William  F.  Taylor 
did  soon  after  die. 

his 
Jesse  X  Cooper. 

mark 

Sworn  to  and  subscribed  before  me,  Feb.  8th,  jS5S. 

Wm.  S.  Moore,  J.  P. 

Form  No.  10447. 

(Precedent  in  Cargen  v.  People,  39  Mich.  550.)' 

State  of  Michigan,     \ 
County  ot  Saginaiv,  \ 

The  complaint  and  examination  on  oath  and  in  writing  of  Reuben 
W.  Andrus,  taken  and  made  before  me,  James  W.  Clark,  a  justice  of 
the  peace  of  the  city  of  Saginaw,  in  said  county,  upon  the  IJ^th  day 
of  September,  a.  d.  i876,  who  being  duly  sworn,  says  that  heretofore 
to  wit:  on  the  12th  day  of  September,  a.  d.  i87^,  at  the  township 
of  Chesaning,  and  in  the  county  aforesaid,  Mary  Jane  Smith,  Norrts 
Alexander,  Freeman  Cargen,  diwd  Julia  Cargen,  feloniously,  willfully, 
and  of  their  malice  aforethought  did  kill  and  murder  Charles  Smith, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  People  of  the  State  of 
Michigan,  wherefore  the  said  Reuben  W.  Andrus  prays  that  the  said 

1-  No  question  was  raised  as  to  the  generally,  the  statutes  cited  infra,  note 
sufficiency  of  this  affidavit.     Consult,     2,  p.  395. 
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Mary  Jane  Smith,  N orris  Alexander,  Freeman  Car  gen  and  Julia  Car  gen 
may  be  apprehended  and  held  to  answer  this  complaint  and  further 
dealt  with  in  relation  to  the  same  as  law  and  justice  may  require. 

R.  W.  Andrus. 
Taken,  sworn  and  subscribed  to  before  me  the  day  and  year  first 
above  written, 

James  W.  Clark,  Justice  of  the  Peace. 

Form  No.  10448. 

(Miss.  Anno.  Code  (1892),  §  1491.)' 

The  State  of  Mississippi,  Sunflmver  County. 

Before  me,  Andrew  Sims,  a  justice  of  the  peace  of  the  said  county, 
David  Oivens  makes  oath  l\\SL.t  John  Jones,  on  or  about  the  8th  day  of 
July,  A.  D.  i2>92,  in  said  county,  did  feloniously,  wilfully,  and  of 
malice  aforethought,  kill  and  murder  Timothy  Anderson,  against  the 
peace  and  dignity  of  the  state  of  Mississippi. 

David  Owens. 
Sworn  to  and  subscribed  before  me,  the  9th  day  oi  July,  i2>92. 

Andrew  Sims,  J.  P. 

2.  Before  Consular  Court. 

Form  No.  10449. 
(Precedent  in  In  re  Ross,  140  U.  S.  457.)* 

U.  S.  Consular  General  Court,  Kanagawa,  Japan. 
Amended  Complaint. 
John  P.  Reed,  master  of  the  American  ship  '■^Bullion,"  on  oath  com- 
plains that  John  Martin  Ross,  an  American  seaman,  duly  and  law- 
fully enrolled  and  shipped  and  doing  service  as  such  seaman  on 
board  the  American  ship  '■^Bullion"  did  on  the  early  morning  of  the 
9th  day  oiMay,  1S8O,  on  board  of  said  ship,  while  lying  in  the  harbor 
of  Yokohama,  Japan,  and  within  the  jurisdiction  of  this  court,  with 
force  and  arms,  maliciously,  feloniously,  deliberately,  wilfully  and  of 
his  malice  aforethought,  make  an  assault  upon  one  Robert  Kelly,  the 
mate  of  said  ship,  and  did  then  and  there  feloniously,  maliciously, 
deliberately  and  of  malice  aforethought,  strike  and  cut  the  said 
Robert  Kelly  with  a  knife,  from  which  said  Robert  Kelly  died  on  board 
said  ship  a  short  time  thereafter.  Wherefore  affiant  charges  that 
said  yic?^«J/ar//«^i?5j  wilfully  and  maliciously  killed  and  murdered 
the  said  Robert  Kelly,  and  affiant  further  says  that  said  John  Martin 
Ross  is  still  a  seaman  on  said  ship. 

/.  P.  Reed. 
Sworn  and  subscribed  before  me  this  18th  day  of  May,  188O. 

Thos.  B.  VanBuren, 

U.  S.  Consul  General. 

1.  See,  generally,  the  staiuies  cited  was  subsequently  commuted  to  im- 
infra,  note  2,  p.  395.  prisonment  for  life. 

2.  The  defendant  in  this  case  was  See,  generally,  the  statutes  cited 
convicted  of  murder  in  the  first  degree  infra,  note  2,  p.  395. 

in  the  consular  court,  but  his  sentence 
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II.  WARRANT   OF  ARREST.^ 

Form  No.  10450. 
(Precedent  in  In  re  Neagle,  135  U.  S.  4.)' 

In  the  Justice  s  Court  of  Stockton  Township. 
State  of  California., 
County  of  San  Joaquin. 
The  People  of  the  State  of  California  to  any  sheriff,  constable,  mar- 
shal, or  policeman  of  said  State  or  of  the  county  of  San  Joaquin: 

Information  on  oath  having  been  this  day  laid  before  me  by  Sarah 
A.  Terry  that  the  crime  of  murder,  a  felony,  has  been  committed 
within  said  county  of  San  Joaquin  on  the  lJf.th  day  of  August,  a.  d. 
i8<?9,  in  this,  that  one  David S.  Terry.,  a  human  being  then  and  there 
being,  was  wilfully,  unlawfully,  feloniously,  and  with  malice  afore- 
thought shot,  killed  and  murdered,  and  diCCViSxng  Stephen  J.  FiehP  ?Ln6 
David  Neagle  thereof:  You  are  therefore  commanded  forthwith  to 
arrest  the  above-named  Stephen  J.  Field  dind  David  Neagle  and  bring 
them  before  me,  at  my  office,  in  the  city  of  Stockton,  or,  in  case  of 
my  absence  or  inability  to  act,  before  the  nearest  and  most  acces- 
sible magistrate  in  the  county. 

Dated  at  Stockton  this  IJ^h  day  oi  August,  a.  d.  \%89. 

H.  V.  J.  Swain,  Justice  of  the  Peace. 

Form  No.  i  o  4  5  i . 

(Fla.  Rev.  Stat.  (1892),  p.  898.)* 
State  of  Florida, 
Duval  County, 

District. 

In  the  name  of  the  State  of  Florida.  —  To  the  sheriff  or  any  constable 
of  said  county: 
Whereas,  John  Doe  has  this  day  made  oath  before  me  (^Here  recite 
the  offense  precisely  as  it  is  set  forth  in  the  affidavit^:  These  are,  there- 
fore, to  command  you  forthwith  to  arrest  the  said  Richard  Roe,  and 
bring  him  before  me  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  twentieth  day  of  May,  a-  d.  \W9. 

Abraham  Kent,      (seal) 
Justice  of  the  Peace. 

1.  For  the  formal  parts  of  a  warrant  Attorney  of  San  Joaquin  County  to 
of  arrest  in  a  particular  jurisdiction  dismiss  the  unwarranted  proceeding 
consult  the  title  Warrants  of  Arrest,  against  him,"  as  his  arrest  "  would  be 

2.  This  warrant  was  set  out  in  an  a  burning  disgrace  to  the  State  unless 
application  for  a  writ  of  habeas  corpus,  disavowed."  The  attorney  general  as 
but  no  question  was  made  as  to  its  promptly  responded  by  advising  the 
form.  district  attorney    that    there    was  "  no 

See,    generally,    the*  statutes    cited  evidence  to  implicate  Justice  Field  in 

infra,  note  2,  p.  395.  said  shooting, "and  that  "  public  justice 

3.  The  governor  of  California,  on  demands  that  the  charge  against  him 
learning  that  a  warrant  had  been  issued  be  dismissed;  "  which  was  accordingly 
for  the  arrest  of  Mr  Justice  Fie'd,  done.  In  re  Neagle,  135  U.  S.  4, 
promptly  wrote    to  the   attorney  gen-  note  i. 

eral  of  the  state,  urging  "  the  propriety         4.    Consult,    generally,    the    statutes 
of    at    once    instructing    the    District     cited  infra,  note  2,  p.  395. 
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Form  No.  10452. 

(Precedent  in  Ray  v.  State,  15  Ga.  232.)' 

Georgia.,  Houston  County: 

To  William  H.  Talton,  Deputy  Sheriff  of  said  county,  and  to  all  lawful 
officers  to  execute  and  return- 

Whereas,  Jesse  Cooper  of  said  county,  hath  this  day  made  oath 
before  me,  William  S.  Moore,  one  of  the  Justices  of  the  Peace  for 
said  county,  that  on  X-he  fifth  day  of  February,  i&55,  at  Perry  in  said 
county  oi  Houston,  George  W.  Ray ^  Jr.,  of  said  county,  did  make  a 
violent  assault  upon  the  person  of  William  F.  Taylor.,  of  said  county, 
and  with  a  wooden  board  or  piece  of  plank,  which  he  the  said  George 
W.  in  his  hands  then  there  had  and  held,  feloniously,  wilfully  and 
maliciously,  did  strike  and  inflict  divers  heavy  blows  upon  the  arm 
and  head  of  him,  the  said  William  F.  Taylor,  giving  the  said  William 
F.  then  there  with  the  board  or  piece  of  plank  aforesaid,  upon  his 
head  aforesaid,  one  or  more  mortal  wounds,  of  which  said  striking 
and  blows  aforesaid,  the  said  William  F.  Taylor  did  soon  thereafter 
die. 

These  are,  therefore,  to  command  you,  and  each  of  you,  forthwith 
to  apprehend  him,  the  said  Geoige  W.  Ray^  junior,  and  to  bring  him 
before  me  or  some  other  Justice  of  the  Peace  of  the  county  aforesaid, 
to  answer  to  the  charge  of  murder  committed  by  him,  upon  the  person 
of  the  said  William  F,  Taylor,  on  the  said  fifth  day  of  February 
instant,  and  to  be  further  dealt  with  as  the  law  directs. 

Hereof  fail  not,  and  have  you  then  and  there  this  warrant. 

Given  under  my  hand  and  seal,  this  February  8th,  j85S. 

Wm.  S.  Moore,  J.  P.     (seal) 

Form  No.  10453. 

(Precedent  in  State  v.  Freeman,  8  Iowa  429.)' 
The  State  of  loiva,  ) 

y  SS 

Qonnty  oi  Johnson.  \ 

The  State  of  loiva,  to  any  sheriff,  constable  or  marshal  of  the  State: 
Information  upon  oath,  having  been  this  day  laid  before  me,  by 
Levi  Robinson,  that  the  crime  of  murder  has  been  committed,  and 
accusing  Thomas  Casey,  Michael  Freeman,  Frederick  M  Irish,  Henry 
Gray,  Peter  Conboy,  Alfred  Curtis,  James  Kennedy.  Philip  Clark,  Joseph 
Stutsman,  Charles  Dow,  Samuel  Shelliday,  John  O' Neil,   William  Canot, 

Charles Broivn, Mitchell,  (whose  given   name  is  unknown,  but 

who  is  a  partner  in  business  with  Alfred  Curtis^,  and  Daniel  Marshall 
thereof,  you  are  therefore  commanded  forthwith  to  arrest  the  above 
named  Thomas  Casey,  Michael  Freeman,  Frederick  M.  Irish,  Henry 
Gray,  Peter  Conboy,  Alfred  Curtis,  James  Kennedy,  Philip  Clark, 
Joseph  Stutsman,  Charles  Doiv.  Samuel  Shelliday,  Jqhn  O  Neil,  William 

1.  No  question  was  raised  as  to  the  it  was  held    that   the   fact   that  it  was 

sufficiency  of  this    warrant.     Consult,  dated  the  "rath  day  oi  May"  dind  re- 

generally,  the  statutes  cited  i«/rrt,  note  turnable    the   '' rjth  day   ol  May"  d\6. 

2,  P-  395-  noi  render  it  illegal  and  void. 

2-  This   warrant  was  set   out  in  an         See,  generally,   statutes  cited   infra, 

indictment  for  resisting  an  officer,  and  note  2,  p.  395. 
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Canot,  Charles  Broian^  Mitchell {y/hose  given  name  is  unknown, 

but  who  is  a  partner  in  business  with  Alfred  Curlis\  Daniel  Marshall, 
and  bring  them  before  me,  at  the  office  of  the  county  judge  of 
Johnson  county,  in  Iowa  City,  on  the  JSth  day  of  May,  a.  d.  \%58,  at 
nine  o'clock  A.  m. ,  or  in  case  of  my  absence  or  inability  to  act,  before 
the  nearest  or  most  accessible  magistrate  in  this  county. 
Dated  at  Iowa  City,  this  12th  day  of  May,  a.  d.  i85c?. 

G.  W.  McCleary, 
County  Judge  oi  Johnson  County,  lo^va. 

Form  No.  10454. 

(Precedent  in  Sneed  v.  People,  38  Mich.  251,  note.)' 

State  of  Michigan,  \ 
County  of  Van  Buren.  \ 
To  the  sheriff,  or  any  constable  of  said  county,  greeting; 

Whereas,  Benj.  F.  Heckert,  prosecuting  attorney  of  said  county, 
hath  this  day  made  complaint  in  writing,  or  on  oath,  to  me,  Kirke  W. 
Noyes,  a  justice  of  the  peace  of  the  township  of  Paw  Paw,  in  said 
county,  that  heretofore,  to-wit,  on  the  ISth  day  oi  June,  a.  d.  iS76, 
at  the  township  of  Porter,  in  the  county  aforesaid,  William  Sneed, 
late  of  the  township  of  Antiverp,  in  said  county  of  Van  Buren,  felo- 
niously, willfully,  and  of  his  malice  aforethought,  did  kill  and  murder 
one  Lafayette  Love,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  State  of 
Michigan:  and  whereas,  on  examination  on  oath  of  the  said  ^^«/".  F. 
Heckert  by  me,  the  said  justice  of  the  peace,  it  appears  to  me  the 
said  justice  of  the  peace,  that  said  offense  has  been  committed,  and 
there  is  just  cause  to  suspect  the  said  William  Sneed  to  have  been 
guilty  thereof;  therefore  in  the  name  of  the  people  of  the  State  of 
Michigan,  you  and  each  of  you  are  hereby  commanded  forthwith  to 
arrest  the  said  William  Sneed,  and  bring  him  before  me  the  said  justice 
of  the  peace,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  at  Patv  Paw,  in  said  county,  on 
the  27th  day  of  August,  a.  d.  i877. 

(seal)  Kirke  W.  Noyes,  justice  of  the  peace. 

III.  INDICTMENT  OR  INFORMATION.^ 

1.  This  warrant  was  held  sufficient.     People  ».  Willett,  102  N.  Y.  251;  People 
See,  generally,  the  statutes  cited  »«/ra,     v.    Giblin,    115    N.    Y.    196;    People  v. 

note  2.  Osmond,    138    N.    Y.    So;    Mitchell   v. 

2.  Seqrusites  of  Indictment  or  Informa-  State,  5  Yerg.  (Tenn.)  340.  8  Yerg. 
tion  —  Generally. —  For  the  formal  parts  (Tenn.)  514;  Hines  v.  State,  8  Humph, 
of  an  indictment  or  information  in  a  (Tenn.)  597;  Witt  v  Slate,  6  Coldw. 
particular  jurisdiction  consult  the  titles  (Tenn.)  5;  Taylor  v.  State,  rr  Lea 
Indictment,   and  Informations.  (Tenn.)  708;  Wall  v.  State,  18  Tex.  682 

Common-law  Forms   —  An  indictment  {following  Gehrke  v.  State,  13  Tex.  568; 

for  murder,  in  the  common-law  form.  White  z'.  State,  16  Tex.  206);  Livingston 

will  sustain  a  conviction  for  murder  in  v.  Com.,  14  Gratt.  (Va.)  592;  Kibler  v. 

the  first  degree.     McAdams  z/.  State,  25  Com..  94  Va.  804,   Leschi  v.  Territory, 

Ark.  405;    Bird   v.  State,   18   Fla.  493;  i  Wash.  Ter.  13.     Even  though  it  does 

People  V.  Enoch,  13  Wend.(N.  Y.)  159;  not  charge  specifically   the  ingredients 
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1.  Not  Specifying- Means. 


of  murder  in  the  first  degree,  as  distin- 
guished from  murder  in  the  second 
degree.     Kibler  v.  Com.,  94  Va.  804. 

Contra  Fouts  v.  Slate,  4  Greene 
(Iowa)  500;  Brannigan  v.  People,  3 
Utah  488,  holding  that  an  indictment 
in  common-law  form  is  not  good  as 
charging  murder  in  the  first  degree 
under  the  statutes  of  those  states. 

Following  Language  of  Statute.  —  It 
must  be  averred  directly  that  defend- 
ant committed  the  crime.  Flinn  t/.  State, 
24  Ind.  286.  And  the  indictment  or  in- 
formation must  contain  a  statement  of 
all  the  acts  constituting  the  offense. 
White  V.  Com.,  9  Bush  (Ky.)  178.  But 
it  is  not  necessary  to  allege  the  par- 
ticular acts  done  by  each  of  several 
defendants.  Williams  v.  State,  42  Tex. 
392.  And  it  is  sufficient  to  charge  the 
acts  in  the  language  of  the  statute  de- 
fining the  offense.  People  v.  Murray, 
10  Cal.  310;  People  v.  De  La  Cour  Soto, 
63  Cal.  165;  Nichols  v.  State,  46  Miss. 
284;  O' Kelly  V.  Territory,  i  Oregon 
51;  Cathcart  v.  Com.,  37  Pa.  St.  108; 
Witt  V.  State,  6  Coldw.  (Tenn.)  5.  Or 
in  the  language  of  the  forms  pre- 
scribed by  the  code.  Aikin  v.  State, 
35  Ala.  399  {^following  Noles  v.  State, 
24  Ala  672);  Phillips  v.  State,  68  Ala. 
469;  Billingslea  v.  State,  68  Ala.  486; 
Jones  V.  State,  61  Ark.  88;  State  v. 
Williams,  3  Nev.  409;  State  v.  Ander- 
son, 4  Nev.  265,  Flynn  v.  State,  (Wis. 
1897)  72  N.  W.  Rep.  373. 

For  statutes  of  the  various  states  re- 
lating to  homicide  see  as  follows,  to 
wit: 

Alabama.  —  Crim.  Code  (1896),  §§ 
4854-4863. 

Arizona.  — Pen.  Code  (1887),  §§  276- 
287,  1227,  1244,  1655. 

Arkansas. — Sand.  &  H.  Dig.  (1894). 
§§  1639- 1684. 

California.  — Pen.  Code  (1897),  §§ 
187-199. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1 174  et  seq 

Connecticut.— Qen.  Stat.  (1888),  §§ 
1399-1402. 

Delaware.  — Rev.  Slat.  (1893),  p.  923,  c. 
127,  ^  1-5. 

Florida.  —  Rev.  Stat.  (1892),  §§  2377- 

2394. 

Georgia.  —  3  Code  (1895)  §§  59-82. 

Idaho. —  Rtv.  Slat.  (1887),  §t^  6560- 
6572. 

Illinois.  —  Starr  &  C.  Anno  Stat. 
(1896),  c.  38,  pars.  273-288. 


Indiana. — Horner's  Stat.  (1896),  §§ 
1904- I 908. 

Iowa.  —  Code  (1897),  §§  4727-4747. 

Kansas.  —  Gen.  Stat.  (1897),  c.  100,  §§ 
6-30. 

Kentucky.  —  Stat.  (1894),  §§  1149- 
1151. 

Maine.—  Rev.  Stat.  (1883),  c.  118,  g§ 
1-9;  Stat.  (Supp.  1895),  c.  118,  §  2. 

Maryland.  —  Pub.  Gen.  Laws  (1898), 
art.  27,  §^5 190,  210-217. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
202,  §§  I-IO. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  9075-9079,  9084,  91 14. 

Minnesota.  —  Stat.  (1894),  g§  6433- 
6461. 

Mississippi. — Anno.  Code  (1892),  g§ 
I 149-1 167. 

Missouri. —  Rev.  Stat.  (1889),  g§  3459- 

3479- 

Montana.  —  Pen.  Code  (1895),  g^  350- 

363- 

Nebraska.  —  Comp.  Stat.  (1897),  §§ 
6651-6655,  6658. 

Nevada.  —  Gen.  Stat.  (1885),  §§  4579- 
4602. 

New  Hampshire. —  Pub.  Stat.  (1891), 
c.  278,  §§  i-ro,  13. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
1049.  §3;  P-  1062,  §§  67-72;  p.  iioo.  § 
271. 

New  Mexico.  —  Comp.  Laws  (1897),  §§ 
1060-1078. 

New  York.  —  Cook's  Pen.  Code 
(1898).  §§  179-205. 

North  Carolina.  —  Code  (1883),  §§ 
1055-1057. 

North  Dakota.— K^M.  Codes  (1895),  §§ 
7053-7094. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 
6808-681 1. 

Oklahoma.  —  Stat.  (1893),  §§  2073- 
2100. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  1 714-1732. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  510,  §  231  ^/  seq. 

Rhode  Island. — Gen.  Laws  (1896),  c. 

277.  gg  1-3- 

South  Carolina.  —  Crim.  Stat.  (1893), 
§§  108-122. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §§  6437-6464. 

Tennessee.  —  Code  (1896),  §§  6438- 
6446,  6478-6485,  6491. 

Texas.  —  Pen.  Code  (1895),  arts.  651- 
720. 

Utah.  —  Rev.  Stat.  (1898),  §§  4159- 
4170,  4183. 
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Vermont.  —  Stat.  (1894),  §§  4884-4896. 
4905. 

Virginia.  —  Code  (1887),  §§  3662- 
3667. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  fc^g  7035-7046. 

West  Virginia. — Code  {1891),  c.  144, 
^  I  et  seq. 

Wisconsin.  —  Stat.  (1898),  §§  4337  et 
seq. 

Wyoming.— Rfiv.  Slat.  (1887),  §§870- 
876. 

United  States.  — Rev.  Stat.  (1878).  §§ 
1342,  art.    58;  1624,   art,  6;  4090,   5323, 

5339.  5372.  5373- 

Designating  Degree  of  Offense.  —  The 
indictment  or  information  need  not 
specify  the  degree  of  the  offense.  Peo- 
ple V.  Lloyd,  9  Cal.  54;  Cargen  v.  Peo- 
ple, 39  Mich.  549-  State  v.  Dumphey,  4 
Minn.  438;  Williams  v.  State,  3  Heisk. 
(Tenn.)  37;  Davis  v.  Utah,  151  U.  S. 
262.  And  naming  the  offense  murder 
in  the  first  degree  in  the  introductory 
and  concluding  portions  of  the  indict- 
ment is  not  sufficient  to  raise  the  offense 
to  that  degree  unless  the  facts  charged 
constitute  it  such.  State  z  McCormick, 
27  Iowa  402. 

In  consideration  of  a  homicide,  the 
grand  jury  is  not  required  to  enter  into 
the  particulars  of  the  killing,  and  pri- 
marily charge  manslaughter,  but  they 
may  charge  murder,  leaving  the  result 
of  the  charge  to  be  determined  by  the 
facts  elicited  on  the  trial.  State  v. 
Sailer,  48  La.  Ann.  197;  Leschi  v.  Ter- 
ritory. I  Wash.  Ter.  13.  Thus  an  in- 
dictment for  murder  is  not  vitiated  by 
the  designation  of  the  offense  as  "  mur- 
der in  the  first  degree,"  as  this  necessa- 
rily includes  the  lower  degrees.  People 
V.  Vance,  21  Cal.  400  {affirming  People 
V.  Dolan,  9  Cal.  576).  And  an  indict- 
ment which  specifically  accuses  the 
defendant  "of  the  crime  of  murder" 
instead  of  using  the  general  words  "of 
a  felony"  is  unobjectionable.  Slate  v. 
Harris,  12  Nev.  414.  Nor  can  the  ac- 
cused complain  that  manslaughter  only 
is  charged  in  an  indictment,  the  body 
of  which  makes  a  case  of  murder. 
Camp  V.  State,  25  Ga.  689. 

In  Connecticut  under  Gen.  Stat.  (1888), 
§  1399,  in  all  indictments  for  murder, 
"  the  degree  of  the  crime  charged  shall 
be  alleged."  Under  this  statute  it  is 
sufficient  if,  after  stating  the  crime  in 
the  common-law  form,  an  averment 
be  added  that  the  accused  did  thereby 
commit  murder  in  the  first  degree;  the 
distinguishing  facts  need  not  otherwise 


be  set  out.     Smith  v.  State.  50  Conn. 
193- 

Negativing  Exception  as  to  Indians.  — 
An  indictment  in  the  circuit  court  for  the 
eastern  district  of  Texas  for  a  murder 
committed  in  the  Indian  Territory  suf- 
ficiently negatives  the  exception  to  the 
jurisdiction  of  the  court  contained  in 
U.  S.  Rev.  Stat.  (1878),  §  2146,  when 
it  charges  that  defendants  were  not 
Indians,  nor  citizens  of  the  Indian  Ter- 
ritory. Wheeler  v.  U.  S.,  159  U.  S. 
523  {following  Westmoreland  v.  U.  S., 
155  U.  S.  545)- 

Separate  Counts.  — An  indictment  for 
murder,  containing  two  counts,  is  good 
though  the  second  count  does  not  pur- 
port to  charge  an  offense  distinct  from 
that  laid  in  the  first  count.  Lazier  v. 
Com.,  10  Gratt.  (Va.)  708. 

Surplusage.  — An  indictment  for  mur- 
der at  the  common  law  is  not  vitiated 
by  surplusage.  People  v.  White,  22 
Wend  (N.  Y.)  167.  And  error  does  not 
lie  for  words  in  the  preamble  and  con- 
clusion of  the  indictment,  that  may  be 
omitted  without  affecting  the  substance; 
nor  for  an  uncertain  or  repugnant  s'ate- 
ment  of  the  offense,  in  the  body  of  the 
indictment,  provided  it  is  properly 
charged  elsewhere.  Pennsylvania  v. 
Bell,  Add.  (Pa.)  156. 

Description  of  Defendant  —  iVame  and 
Addition.  —  As  to  the  name  and  addi- 
tion of  defendant  see  3  Chit.  PI.  (5th 
Am.  from  2d  Lond.  ed.)  751  note  h; 
and  the  title  Indictments,  post. 

Describing  by  Name  of  Deceased.  — 
Where,  by  mistake  in  drawing  an  in- 
dictment for  murder,  the  name  of  the 
person  slain  was  substituted  for  that  of 
the  defendant,  whereby  it  was  made  to 
allege  a  mortal  wounding  of  the  de- 
ceased by  himself,  it  was  held  to  be  a 
fatal  and  incurable  error.  State  v. 
Edwards,  70  Mo.  480. 

''Of  Sound  Memory  and  Discretion."  — 
An  indictment  for  murder  is  good, 
though  it  omits  to  charge  that  defend- 
ant was  "  of  sound  memory  and  dis- 
cretion." Dumas  v.  State,  63  Ga.  600; 
Thomas  v.  State,  71  Ga.  44;  Fahnestock 
V.  State,  23  Ind.  231;  Bean  v.  State,  17 
Tex    App.  60. 

Joint  Defendants.  —  An  indictment 
against  three  defendants  for  murder 
need  not  allege  which  one  of  the  defend- 
ants gave  the  fatal  blow,  but  may  prop- 
erly charge  that  all  three  committed 
the  act.  Coates  v.  People,  72  111.  303; 
Jones  V.  State  14  Ohio  Cir.  Ct.  Rep. 
35,    7   Ohio   Cir.  Dec.  305.      Nor  is   it 
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necessary  to  charge  a  conspiracy  in  an 
indictment  for  murder  in  the  first  de- 
gree, in  order  to  convict  those  charged 
with  the  joint  commission  of  the  crime. 
State  V.  Anderson,  89  Mo.  3x2.  And  an 
indictment  is  not  objectionable  because 
it  charges  two  defendants  with  having 
in  their  hands  only  one  gun.  with  which 
the  murder  is  alleged  to  have  been 
committed.  Evans  v.  State,  58  Ark. 
47.  But  an  indictment  is  bad  which 
charges  that  two  persons  "of  his 
malice  aforethought,  did  make  an  as- 
sault on  '  deceased  and  "  unlawfully, 
feloniously,  and  of  his  malice  afore- 
thought, did  then  and  there  kill  and 
murder."     State  v.  Jones,  45  La.  Ann. 

1454- 

A  joint  indictment  for  murder  is 
sufficiently  definite  as  to  the  persons 
charged  with  the  crime,  where  a  comma 
is  inserted  between  the  names  of  de- 
fendants, although  the  word  "and"  is 
omitted.     Hash  v.  Com.,  88  Va.  172. 

The  words  "  acted  together"  in  an 
indictment  charging  that  defendant  and 
another  "acted  together"  in  murder- 
ing deceased  are  surplusage,  and  it  is 
not  error  to  charge  that  if  defendant 
"  acting  by  himself  or  with  "  the  other 
killed  deceased  he  is  guilty.  Watson 
V.  Slate,  28  Tex.  App.  34. 

Where  two  persons  are  jointly  in- 
dicted and  only  one  is  tried,  a  separate 
count  charging  him  alone  with  the 
crime  is  unnecessary.  State  z/.  Bradley, 
9  Rich.  L.  (S.  Car.)  168. 

Principal  and  Accessory.  — The  same 
count  may  contain  a  charge  of  murder 
against  one  and  a  charge  of  being  ac- 
cessories against  others.  People  v.  Ah 
Hop,  I  Idaho  698;  Hawley  v.  Com.,  75 
Va.  847;  Stale  v.  Cameron,  2  Chand. 
(Wis.)  172.  And  in  such  joint  indict- 
ment it  is  not  necessary  to  distinguish 
between  the  principal  and  the  accessory 
where  both  are  charged  with  intent  to 
kill.  State  w.  Zei ban,  40  Iowa  i6g.  And 
a  conviction  of  manslaughter  will  not 
be  reversed  because  the  information 
charged  that  defendant,  with  other  per- 
sons, killed  deceased,  and  the  evidence 
showed  that  defendant  aided  and  abet- 
ted in  the  killing.  State  v.  Payne,  10 
Wash.  545. 

A  charge  that  one  of  the  accused  did 
"assist  and  abet"  and  then  charges 
that  he  was  an  "accessory  before  the 
fact  "  is  fatally  inconsistent.  Stale  v. 
Sales,  30  La.  Ann.  916. 

Not  Having  Fear  of  God,  etc.  —  The 
clause  ■'  not    having    the    fear    of    God 


before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil," 
is  not  necessary,  though  usually  in- 
serted in  theolder  indictments.  3  Chit. 
Cr.  L.  (5lh  Am.  from  2d  Lond.  ed.) 
750,  note  i. 

Time  —  Of  Offense.  —  A  day  must  be 
staled  when  the  assault  was  made.  3 
Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  750,  note  k\  People  v.  Wallace.  9 
Cal.  30;  People  v.  Cox,  9  Cal  32:  .State 
V.  Conley,  39  Me.  78;  Lester  v.  State,  9 
Mo.  666.  But  this  averment  need  not 
be  proved  as  laid.  3  Chit.  Cr.  L.  (5th 
Am  from  2d  Lond.  ed.)  750,  note  k; 
Vinegar  v.  Com.,  (Ky.  1898)  46  S.  W- 
Rep.  510.  In  stating  where  theofifense 
was  committed  it  is  sufficient  to  state 
that  it  was  before  the  finding  of  the  in- 
dictment, and  within  one  year  and  a 
day  before  death  ensued  from  the 
wounds  or  assault.  People  v.  Kelly,  6 
Cal.  210.  1 

And  where  the  time  and  place  of  the 
offense  have  been  once  sufficiently  al- 
leged, it  is  unnecessary  to  aver  that  the 
defendant  did  "then  and  there"  strike 
and  give  a  mortal  blow.  Com.  v. 
Barker,  12  Cush.  (Mass.)  r86.  Or  to 
repeat  the  allegation  as  to  the  mortal 
blow.  State  v.  Cherry,  3  Murph.  (7  N. 
Car. ^7. 

An  indictment  for  murder  alleged 
that  the  wound  of  which  the  deceased 
died  was  inflicted  on  the  eighth  of  Sep- 
tember, and  that  he  died  on  the  thir- 
teenth, and  then  proceeded,  "and  the 
said  Alexander  Woodsides  then  and  there 
*  *  *  was  present,  aiding,"  etc.  It 
was  held  that  there  was  no  uncertainty 
in  the  indictment,  as  to  which  date  the 
words  "  then  and  there  "  were  intended 
to  refer.  Woodsides  v.  State,  3  Miss. 
655.     See  also  Stale  v.  Taylor,  21   Mo. 

477- 

Of  Death.  — There  must  be  an  allega- 
tion of  the  time  when  death  occurred. 
3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  752,  note  h\  People  v.  Wallace,  9 
Cal.  30;  People  v.  Cox.  9  Cal.  32;  State 
V.  Conley,  39  Me.  78;  Lester  v.  State,  9 
Mo.  666;  State  v.  Sides,  64  Mo.  383; 
State  V.  Mayfield,66  Mo.  125;  Edmond- 
son  V.  State,  41  Tex.  496.  And  it  must 
appear  that  death  occurred  within  a 
year  and  a  day  of  the  wounding.  State 
V.  Blan,  69  Mo.  317;  State  v.  Reakey, 
1  Mo.  App.  3;  State  v.  HufT,  11  Nev. 
17;  Hardin  v.  State,  4  Tex.  App.  355. 

An  indictment  alleging  a  killing  on 
one  day  which  in  fact  was  on  the  fol- 
lowing day  is  sufficient,   if  the   killing 
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occurred  prior  to  the  presentment,  and 
not  so  remote  as  to  be  barred  by  limita- 
tion. Foster  v.  State,  (Tex.  Crim.  App. 
1898)  45  S.  W.  Rep.  803.  And  an  aver- 
ment that  deceased  "  did  then  and 
there  instantly  die"  is  supported  by 
proof  that  death  occurred  twelve  hours 
after  the  wound  was  inflicted  and  on 
the  same  day.  State  v.  Ward,  74  Mo. 
253,  9  Mo.  App.  587. 

An  allegation  that  the  defendant 
killed  the  deceased  on  a  certain  day, 
implies  that  the  latter  died  on  that  day. 
Thomas  v.  State,  71  Ga.  44;  State  v. 
Ryan,  13  Minn.  371;  State  z/.  Huff,  11 
Nev.  17.  See  also  Stale  v.  Hobbs,  33 
La.  Ann.  226.  And  an  indictment 
showing  that  the  fatal  blow  was  struck 
on  a  certain  day,  and  that  deceased 
languished  one  hour  and  then  died, 
sufficienily  indicates  the  date  of  the 
death.     Slate  v.  Luke,  104  Mo.  563. 

Where  the  indictment  alleges  that 
the  fatal  blow  was  struck  October  25, 
1890,  and  the  caption  of  the  indictment 
shows  that  it  was  returned  at  February 
term,  1891,  which  term  could  not,  un- 
der the  law,  have  continued  to  October 
26,  1891,  the  indictment  shows  that 
the  death  occurred  within  a  year  and  a 
day  after  the  alleged  fatal  blow.  Brass- 
field  V.  State,  55  Ark.  556. 

Using  the  words  "of  which  said 
mortal  wound  the  %3J\A  James  Haney  did 
languish,  and  then  and  there  did  die," 
is  sufficient  to  show  that  death  occurred 
in  a  year  and  a  day.  Stale  v.  Hanev, 
67  N.  Car.  467. 

And  that  death  resulted  from  the  in- 
jury within  a  year  and  a  day  suf- 
ficiently appears  from  an  allegation 
that  deceased  was  given  "then  and 
there,  two  mortal  wounds,  of  which  said 
mortal  wounds  so  given  as  aforesaid 
the  said  Charles  WebbdXA  instantly  die." 
Hardin  v.  State,  4  Tex.  App.  35'5. 

An  averment  that  of  the  mortal 
wound  the  deceased  "did  instantly 
die  "  does  not  state  with  sufficient  cer- 
tainty the  time  and  place  of  the  death. 
Lester  v.  State,  9  Mo.  666;  Slate  v. 
Lakey,  65  Mo.  217;  Stale  v.  Tesierman, 
68.  Mo  408;  State  v.  Reakey,  i  Mo. 
App.  3.  But  an  averment  that  de- 
ceased "did  then  and  there  instantly 
die  "  is  sufficient.  State  v.  Steeley,  65 
Mo.  2x8.  And  see  Borrego  v.  Ter- 
ritory, 8  N.  Mex.  446,  in  which  case  it 
was  held  that  an  allegation  in  an  in- 
dictment that  deceased  "instantly" 
died  of  said  mortal  wounds  inflicted  on 
him  by  defendants   is    sufficient,  "  in- 


stantly "being  equivalent  to  "then and 
there." 

The  old  form  "did  suffer  and  lan- 
guish, and  languishing  did  live  "  may 
be  omitted.     State  w.  Conley,  39  Me.  78. 

Where  the  cutting  was  charged  to 
have  been  in  1886  and  death  was 
alleged  to  have  ensued  in  1885  it  was 
held  to  be  a  clerical  error  and  not 
ground  for  arresting  judgment.  State 
V.  McDaniel,  94  Mo.  301. 

Where  the  indictment  charged  the 
wounding  to  have  occurred  August  30, 
and  that  the  wounded  man  languished 
until  September  i,  on  which  day  of 
August  in  the  same  year,  he  died,  it 
was  held  that  the  use  of  "  August  "  for 
"  September"  in  the  last  clause  was  a 
clerical  mistake,  and  not  fatal.  Slate 
V.  Eaton,  75  Mo.  586. 

And  so  where  an  indictment  for  mur- 
der slated  that  the  mortal  wound  was 
inflicted  on  the  "  7lh  November,  1845," 
and  that  the  deceased  languished  on 
until  the  "8th  November,  in  the  year 
aforesaid,"  and  then  said  "  on  which  8ih 
day  of  May,  in  the  year  aforesaid,  the 
deceased  died,"  it  was  held  that  the 
insertion  of  "May  '  for  "November" 
was  a  mistake,  apparent  on  the  face  of 
the  indictment,  and  would  not  ex- 
clude proof  of  the  death  subsequent  to 
November  7,  or  be  cause  for  arrest- 
ing the  judgment.  Ailstock's  Case,  3 
Grati.  (Va.)  650. 

Place  of  Death  —  Generally.  —The  place 
where  death  occurred  should  be  slated 
or  the  indictment  is  fatally  defective. 
State  V.  Cummings,  5  La.  Ann.  330; 
Slate  V.  Mayfield,  66  Mo.  125;  Slate  v. 
Coleman,  17  S.  Car.  473:  State  v.  Blake- 
ney,  33  S.  Car.  11 1;  Ball  v.  U.  S.,  140 
U.  S.  118.  But  this  allegation  is  un- 
necessary under  the  laws  of  some  slates. 
Roach  V.  State,  34  Ga.  78;  State  v. 
Baldwin,  15  Wash.  15. 

At  common  law,  death  must  have  oc- 
curred in  the  county  in  which  the  in- 
dictment was  found.  3  Chii.  Cr.  L. 
(5ih  Am.  from  2d  Lond.  ed. )  750,  note 
/.  See  also  Riggs  v.  State,  26  Miss.  51. 
Suffirient  Allegations.  —  An  indict- 
ment for  murder  which  charges  the 
offense  to  have  been  committed  within 
the  city  and  county  of  San  Francisco  is 
sufficient,  although  it  does  not  give  the 
particular  locality.  People  v.  Robin- 
son, 17  Cal.  363. 

An  indictment  for  murder,  in  North 
Carolina,  which  stated  "that  Alexander 
Lamon,  late  of  Bladen  county,  *  *  * 
with   force   and   arms,    in    the   county 
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aforesaid,"  etc.,  contains  a  sufficient 
description  of  the  place  where  the  mur- 
der was  alleged  to  have  been  com- 
mitted. State  V.  Lamon,  3  Hawks,  (10 
N.  Car.)  175. 

Insufficient  Allegation.  —  An  indict- 
ment charging  the  commission  of  homi- 
cide "  near  Town  of  Arizona  City,  in 
said  county  of  Yuma,  and  territory  of 
Arizona,"  does  not  charge  the  offense 
to  have  been  committed  at  a  place 
within  the  jurisdiction  of  the  court  with 
the  accuracy  and  certainty  required. 
Territory  v.  Do,  i  Arizona  507. 

''  With  Force  and  Arms."  —  These 
words  are  unnecessary,  as  the  force  is 
implied  from  the  nature  of  the  offense. 
3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  751,  note  /. 

Description  of  Deceased  —  Generally.  — 
The  name  of  the  party  deceased  should 
be  stated  if  known.  3  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  733.  Thus 
an  indictment  charging  an  assault 
and  stabbing-  of  one  He/.ekiah  Depew, 
whereof  he  died,  and  concluding  "  and 
so  the  jurors  do  say  that  the  said  Charles 
H.  Pemberton  in  manner  and  form,  and 
by  the  means  aforesaid,  feloniously," 
etc.,  "did  kill  and  murder,"  was  held 
bad,  as  not  designating  the  person  mur- 
dered. State  ?'.  Pemberton,  30  Mo.  376. 
But  in  Slate  v.  Brabson,  38  La.  Ann.  144, 
it  was  held  that  an  indictment  for  mur- 
der is  good,  although  omitting  the 
name  of  the  deceased  after  the  word 
'  murder,'  if  elsewhere  therein  the 
person  killed  is  so  indicated  that  the 
accused  could  plead  autrefois  acquit  to 
another  indictment  for  the  murder  of 
the  same  person. 

It  is  sufficient,  however,  to  describe 
the  deceased  by  the  name  by  which  he 
was  commonly  known.  People  v.  Free- 
land,  6  Cal.  96.  In  this  case  deceased 
was  sufficiently  described  as  "  Greek 
George."  Com.  v.  Desmarteau,  16 
Gray  (Mass.)  i;  Hunter  v.  State,  8  Te.>c. 
App.  75;  Wade  v.  State,  23  Tex.  App. 
308,  in  which  case  an  indictment  for 
murder  alleging  that  defendant  killed 
"  Smutty  My  Darling"  was  held  suffi- 
cient. 

And  where  the  name  of  deceased  can- 
not be  ascertained  it  is  sufficient  to 
describe  him  as  "a  certain  person  to 
the  jurors  unknown."  3  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  733; 
Tempe  v.  State,  40  Ala.  350;  Reese  v. 
Slate,  90  Ala.  624;  Reed  v.  Slate,  16 
Ark.  499,  Edmonds  v.  State,  34  Ark. 
720;  Puryear  v.  State,  28  Tex.  App.  73. 


But  an  allegation  that  the  name  of 
the  deceased  was  unknown  to  the 
grand  jury  is  a  material  one  to  be 
proven  to  the  satisfaction  of  the  jury. 
Reed  v.  State,  16  Ark.  499;  Edmonds 
V.  State,  34  Ark.  720. 

An  indictment  for  murder,  describing 
deceased  as  unknown  to  the  grand 
jurors,  but  reciting  that  his  name  is 
"supposed"  to  be  C.  Mehan,  is  not 
bad  on  demurrer,  on  the  ground  that 
it  alleges  that  the  deceased  is  unknown 
and  at  the  same  time  gives  his  name. 
Reese  v.  State,  go  Ala.  624. 

An  indictment  charging  that  the  de- 
fendant "unlawfully  and  with   malice 

aforethought  killed  Butler,  viho^t 

christian  name  is  to  the  grand  jury  un- 
known," is  sufficient.  Bryant  z'.  State, 
36  Ala.  270. 

But  where  the  christian  name  of  de- 
ceased is  given  to  sustain  an  indict- 
ment for  murder,  it  must  be  shown 
that  the  christian  name  as  given  in  the 
indictment  was  the  true  name  of  de- 
ceased, or  one  by  which  to  a  consider- 
able extent  he  was  called  and  known 
among  those  acquainted  with  him. 
State  V.  Lincoln,  17  Wis.  579  {citing 
State  V.  Dudley,  7  Wis.  664;  State  v. 
Kroscher,  24  Wis.  64;  State  v.  Kube, 
20  Wis.  2(7). 

"Reasonable  Creature  in  Being."  —  It 
is  not  necessary  to  allege  that  the 
party  slain  was  a  reasonable  creature 
in  being,  although  the  term  is  used  in 
the  statute  defining  murder.  Perry- 
man  V.  State,  36  Tex.  321;  Bohannon 
V.  Stale,  14  Tex.  App.  271;  Ogden  v. 
State,  15  Tex  App.  454;  Bean  v.  State, 
17  Tex.  App.  60;  Wade  v.  State,  23 
Tex.  App.  308. 

"^  Human  Being."  —  It  is  not  neces- 
sary to  allege  in  terms  that  deceased 
was  a  human  being,  although  the  term 
is  used  in  the  statute.  People  v.  Mc- 
Nulty,  93  Cal.  427;  Palmer  v.  People, 
138  111.  356;  Kirkham  v.  People,  170 
111.  9;  Merrick  v.  State,  63  Ind.  327; 
State  V.  Stanley,  33  Iowa  526;  Bohan- 
non V.  Slate,  14  Tex.  App  271;  Ogden 
V.  State,  15  Tex.  App.  454;  Wade  v. 
Slate,  23  Tex.  App.  3cfe;  State  v.  Day, 
4  Wash.  104. 

In  the  Peace  of  the  State.  —  An  indict- 
ment for  murder  is  good,  though  it 
omits  to  charge  that  deceased  was 
"in  the  peace  of  the  state"  or  "peace 
of  God  and  the  state."  3  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  751, 
note  n;  Dumas  v.  State,  63  Ga.  600; 
Thomas   v.  Stale,  71    Ga.  44.     And  if 
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the  party  deceased  were  breaking  the 
peace  the  averment  would  be  improper. 
3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  751,  note  n. 

Matters  of  Description.  —  The  desig- 
nation of  the  person  slain  as  a  "  free 
negro,''  though  unnecessary,  is  matter 
of  description  and  must  be  proved  as 
alleged,  and  proof  that  he  was  a 
"  mulatto"  will  not  sustain  the  allega- 
tion.    Felix  V.  State,  18  Ala.  720. 

An  indictment  for  the  murder  of  "a 
certain  Wyandott  Indian,  whose  name 
is  unknown  to  the  grand  jury,"  is  valid, 
and  sufficiently  descriptive  of  the  de- 
ceased, without  an  allegation  that  the 
words  "Wyandott  Indian,"  mean  a 
human  being.  But  in  such  case  the 
race  of  the  deceased  must  be  proved  as 
alleged.     Reed  v.  State,  16  Ark.  499. 

Sex. — An  indictment  charging  the 
defendant  with  killing  an  infant  child 
by  the  unlawful  beating  of  the  mother 
before  its  birth,  causing  its  death  after 
birth,  need  not  aver  the  sex  of  the  in- 
fant. Clarke  v.  Stale,  (Ala.  1898)  23 
So.  Rep.  671. 

Sufficient  Forms.  —  Where,  in  an  in- 
dictment for  murder,  the  name  of  the 
deceased  was  alleged  to  be  Boudet,  or 
Boredet,  when  it  was,  in  fact,  Burdet, 
the  variance  was  so  slight  as  to  be  im- 
material. Aaron  v.  State,  i  Ala.  Sel. 
Cas.  12. 

Describing  deceased  as  "  Tobin 
Preyor"  when  his  name  was  "  Tobin 
Prior,"  is  not  a  fatal  variance.  Page 
V.  State,  61  Ala.  16. 

An  error  in  the  middle  name  of  the 
deceased  is  not  material.  People  v. 
Lockwood.  6  Cal.  205.  In  this  case 
deceased  was  described  as  '/.  P. 
Beatty"  when  his  name  was  " /.  T 
Beatty." 

Describing  deceased  as  "^ Bernhart" 
when  his  name  is  actually  ^'BiiHhart," 
is  no  variance.  State  v.  Witt,  34  Kan. 
488. 

Describing  deceased  as  "an  infant 
child  of  Essie  Ptiryear,  said  child  being 
without  name,''  is  sufficient  under  a 
statute  requiring  the  indictment  to  give 
the  name  of  deceased  or  state  that  it  is 
to  the  grand  jury  unknown.  Puryear 
V.  State,  28  Tex.  App.  73. 

In  an  indictment  for  murder,  the 
surname  of  deceased  was  spelled  in 
three  different  ways,  to  wit:  '^Giddings" 

Gidin^s"  and  "  Gidines,"  the  christian 
name  being  the  same  in  every  case. 
Held,  that  the  variance  was  not  suffi- 
cient ground  for  an  arrest  of  judgment. 


the  last  two  forms  being  idem  sonans 
with  the  first.  State  v.  Lincoln.  17 
Wis.  579. 

Insufficient  Forms.  —  An  indictment 
for  the  murder  of  "Patrick  Fitz  Patrick," 
when  the  true  name  is  ''Patrick  Fitz- 
patrick,"  held  fatally  defective,  Moy- 
nahan  v-  People,  3  Colo.  367. 

Where  one  is  indicted  for  the  murder 
of  one  ''Robert  K'nin"  and  the  evidence 
fails  to  show  that  the  person  killed  was 
of  that  name,  the  witnesses  calling  him 
"Kain,'  without  giving  any  christian 
name,  the  variance  is  fatal,  and  judg- 
ment of  conviction  will  be  reversed. 
Penrod  v.  People,  89  111.  150. 

Where  the  accused  was  indicted  for 
the  murder  of  "  Edmond  Kembell;'  the 
copy  of  the  indictment  served  on  him, 
charging  him  with  the  murder  of  "Ed- 
mond Kembell,'  was  imperfect.  State 
V.  Finn,  43  La.  Ann.  895. 

Where  deceased  is  described  in  the 
indictment  as  "  Williatn  Seaffers"  but 
the  name  was  proved  to  be  "  William 
Seaforth,*'  the  variance  is  fatal.  Milon- 
tree  v.  State    30  Tex.  App.  151. 

Technical  Words  —  Unlawfully.  —  The 
use  of  the  word  "  unlawfully  "  is  not 
necessary  in  describing  the  offense. 
Beavers  v.  State,  58  Ind.  530,  Williams 
V.  State  3  Heisk.  (Tenn.)  376;  Riddle 
V  State,  3  Heisk.  (Tenn.)  401;  Thomp- 
son V.  State,  36  Te.x.  326;  Jackson  v. 
State,  25  Tex.  App.  314;  Hunter  v. 
State,  30  Tex.  App.  314;  Bean  v.  State, 
17  Tex.  App.  60;  Hall  v.  Stale,  28  Tex. 
App.  146;  Davis  V.  Utah,  151  U.  S.  262. 
But  in^/rt^flWrt  an  indif^tment  charging 
a  homicide  "  intentional  but  without 
malice,"  is  bad;  5^  3516  of  the  code  dis- 
pensing with  the  averment  of  "  pre- 
sumptions of  law  '•  not  dispensing  with 
the  necessity  of  the  averment  that  the 
killing  was  "unlawful."  Henry  v. 
Slate,  33  Ala.  389. 

Feloniously. —  At  common  law.  this 
word  was  necessary,  as  in  the  case  of 
all  felonies.  3  Chit.  Cr.  L.  (5th  .Am. 
from  2d.  Lond.  ed.)  751,  note  o.  And 
in  some  states  it  is  necessary  to  allege 
that  both  the  assault  and  the  killing 
were  felonious.  Edwards  v.  State,  25 
Ark.  444;  Kaelin  v  Com.,  84  Ky  354; 
Strrui  V  Com.,  (Ky.  1892)  19  S.  W.  Rep. 
976:  Slate  V.  Herrell,  97  Mo.  105:  Witt 
V.  State,  6  Coldw.  (Tenn.)  5.  But  in 
some  states  it  is  not  necessary  to  allege 
the  "feloniously  killing  "  of  deceased 
if  the  language  of  the  statute  is  fol- 
lowed. O'Kelly  z/.  Territory,  I  Oregon 
51;    Riddle   v.  State    3    Heisk.    (Tenn.) 


9  E.  of  F.  P.  — 26. 
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401.  And  when  the  intent  with  which 
an  act  is  done  is  charged  to  have  been 
"  felonious  "  it  is  not  necessary  to  aver 
that  the  act  itself  was  unlawful  or 
felonious.  Fairlee  v.  People,  11  111. 
I. 

Wilfully.  —  An  indictment  under 
La.  Rev.  Stat.,  §  1048,  which  omits  the 
word  "  wilfully  "  is  fatally  defective. 
State  V.  Williams,  37  La.  Ann.  776. 
{overruling  State  v.  Harris,  27  La.  Ann. 
572).  But  in  some  states  this  is  un- 
necessary. Com.  V.  Chapman,  11  Cush. 
(Mass.)  422;  State  v.  Arnold,  107  N. 
Car.  86r. 

Where  an  indictment  charges  that 
defendant  "  did  unlawfully,  and  feloni- 
ously, with  malice  aforethought,  and 
with  premeditation  and  deliberation, as- 
sault, kill,  and  murder  one  Jiufus  Har- 
ris, by  shooting  him  with  a  pistol, 
*  *  *  with  felonious  intent  to  kill  and 
murder,"  etc.,  it  is  sufficient  as  a 
charge  of  murder  in  the  first  degree, 
though  the  word  "  wilfully  "  is  omitted. 
Aubrey  v.  State,  62  Ark.  368. 

Where  an  indictment  for  murder, 
after  alleging  that  defendant  did  wil- 
fully, etc.,  assault  deceased,  and  did, 
with  a  pistol  loaded  with  gunpowder 
and  balls,  wilfully,  etc.,  shoot  deceased, 
giving  him  a  mortal  wound,  further 
alleges  that  defendant  did  wilfully, 
etc.,  murder  deceased,  the  fact  that  it 
fails  to  specifically  allege  that  the  mor- 
tal wound  was  given  wilfully,  etc.,  is 
not  ground  for  arrest  of  judgment,  un- 
der iMo.  Rev.  Stat.  (1889),  §  4115,  pro- 
viding that  a  judgment  shall  not  be 
arrested  for  any  defect  which  does  not 
affect  the  substantial  rights  of  the  de- 
fendant on  the  merits.  State  v.  Arne- 
wine,  126  Mo.  567. 

Deliberately.  —  In  some  states  the  use 
of  the  word  "  deliberately "  is  neces- 
sary. Cannon  v.  State,  60  Ark.  564; 
State  V.  Brown,  21  Kan.  38.  While  in 
others  it  is  not.  People  v.  Hyndman, 
99  Cal.  i;  Weatherman  v.  Com.,  (Va. 
1894)  19  S.  E.  Rep.  778. 

The  words  "express  malice  afore- 
thought" or  "  deliberate  and  premedi- 
tated malice  aforethought "  sufficiently 
charge  that  the  killing  was  deliberate. 
State  V.  Metcalf,  17  Mont.  417;  Borrego 
V.  Terrtory,  8  N.  Mex.  446.  Contra, 
Fouts  V.  State.  4  Greene  (Iowa)  500. 

An  indictment  for  murder  alleging 
the  assault  to  have  been  done  "  de- 
liberately "  is  not  defective  because  it 
omits  the  word  "deliberately"  as  a 
precedent  modifierof  the  word  "  make," 


in  charging  the  assault.  State  v.  Inks, 
135  Mo.  678. 

Premeditatedly.  —  In  an  indictment 
for  murder,  where  the  indictment  does 
not  charge  that  the  killing  was  done 
by  means  of  poison,  or  by  lying  in 
wait,  or  in  the  perpetration  or  attempt 
to  perpetrate  any  felony,  the  indict- 
ment must  charge  that  the  killing  was 
done  deliberately  and  premeditatedly, 
in  order  to  make  the  same  a  good  in- 
dictment for  murder  in  the  first  degree. 
State  V.  Brown,  21  Kan.  38.  And  in 
Florida  premeditation  mu.st  be  charged 
to  constitute  murder  in  the  first  degree. 
Denham  v.  State,  22  Fla.  664.  But 
where  the  indictment  charges  that 
the  acts  which  finally  resulted  in  the 
death  were  done  feloniously,  and  with 
premeditated  malice,  it  is  sufficient, 
though  it  fails  to  allege  that  the  killing, 
was  so  done.  Drake  v.  State,  145  Ind. 
210.  In  Crt/iybrw/rt,  however,  under  Pen. 
Code  (1897),  §  187,  defining  murder  as 
the  unlawful  killing  of  a  human  being 
with  malice  aforethought,  it  is  unneces- 
sary to  allege  that  the  killing  was  de- 
liberate and  premeditated.  People  v. 
Hyndman,  99  Cal.  i. 

Premeditation  is  expressed  by  use  of 
the  word  "  deliberately."  State  v.  Dale, 
108  Mo.  205.  Or  the  words  "feloni- 
ously, deliberately,  willfully  and  of 
malice  aforethought."  Brannigan  v. 
People,  3  Utah  480.  Or  "of  his  de- 
liberate, premeditated  malice  afore- 
thought." State  V.  Metcalf,  17  Mont. 
417.  Or  "  express  malice  aforethought." 
Borrego  v.  Territory,  8  N.  Mex.  446. 
But  the  words  "with  malice  afore- 
thought" do  not  embrace  the  words 
"  deliberate  and  premeditated.  '  Fouts 
V.  State,  4  Greene  (Iowa)  500. 

Wilful,  Deliberate  and  Premeditated. 
—  These  words  should  be  used  in  de- 
scribing the  killing,  unless  it  is  alleged 
that  the  killing  was  done  in  perpetra- 
ting one  of  the  crimes  enumerated  in 
the  statute  defining  murder.  Fouts  v. 
State,  4  Greene  (Iowa)  500;  State  v. 
McCormick,  27  Iowa  402;  State  v.  Wat- 
kins,  27  Iowa  415;  State  v.  Boyle,  28 
Iowa  522;  Territory  v.  Vialpando,  8  N. 
Mex.  211.  And  an  indictment  which 
alleges  that  the  assault,  but  not  that 
the  wounding,  was  wilful,  deliberate 
and  premeditated,  is  insufficient  to  sup- 
port a  conviction.  State  v.  Reakey,  i 
Mo.  App.  3.  But  these  words  need  not 
be  used  if  the  offense  is  charged  in  the 
language  of  the  statute.  People  v. 
Murray,  10  Cal.  310.     Nor  in   addition 
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to  the  words  "  unlawfully  and  with 
malice  aforethought."  State  v.  Thomp- 
son. 12  Nev.  140;  State  v.  Crozier,  12 
Nev.  300.  Charging  the  homicide  to 
have  been  done  with  "  malice  afore- 
thought "  is  equivalent  to  averring  it  to 
have  been  "  wilful,  deliberate  and  pre- 
meditated. "  State  V.  Hing,  16  Nev. 
307;  People  V.  Ah  Choy,  i  Idaho  317. 

With  Malice  Aforethought.  —  Malice 
aforethought  is  a  necessary  ingredient 
in  the  crime  of  murder  and  should  be 
alleged  in  the  indictment.  3  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  751, 
note  t\  People  v.  Urias.  12  Cal.  325; 
People  V.  Schmidt,  63  Cal.  28;  Fouts  v. 
State,  4  Greene  (Iowa)  500;  State  v. 
Green,  42  La.  Ann.  644;  McElroy 
V.  State.  14  Tex.  App.  235;  Com.  v. 
Gibson,  2  Va.  Cas.  70;  Leonard  v.  Ter- 
ritory, 2  Wash.  Ter.  381.  But  in  some 
states,  it  is  held  that  where  the  language 
of  the  statute  is  followed,  and  the  in- 
dictment is  otherwise  sufficient,  it  is 
not  necessary  to  use  the  words  "with 
malice  aforethought."  State  v.  Fooks, 
29  Kan.  425;  Slate  v.  Phelps,  24  La. 
Ann.  493;  State  v.  Forney,  24  La.  Ann. 
191;  Com.  V.  Chapman,  11  Cush. 
(Mass.)  422;  State  v.  Holong,  38  Minn. 
368;  Cox  z/.  People,  80  N.  Y.  500;  State 
V.  Duvall,  26  Wis.  415,  while  in  other 
stales  it  is  held  that  these  words  need  not 
be  specifically  used  if  words  of  equiva- 
lent import  are  employed.  People  v. 
Vance,  21  Cal.  400;  People  t/.  Schmidt,  63 
Cal.  28;  Stale  v.  Thurman,  66  Iowa  693. 
Thus  the  words  "  wilfully  and  wick- 
edly did  kill  and  murder,  against,"  etc., 
are  sufficient  without  the  words  "  of 
malice  aforethought."  Anderson  v. 
State,  5  Ark.  444.  And  the  word  "  pre- 
meditated "  in  the  expression  "  pre- 
meditated malice "  is  equivalent  to 
"aforethought"  in  the  expression  "mal- 
ice aforethought."  Edwards  v.  State, 
25  Ark.  444.  And  an  indictment  charg- 
ing that  murder  was  committed  "  wil- 
fully, maliciously,  feloniously  and 
premeditatedly,"  is  sufficient.  People 
V.  Vance,  21  Cal.  400.  And  the  use  of 
the  words  "  feloniously,  intentionally, 
wilfully,  maliciously,  and  deliberately," 
implies  necessarily,  to  the  common 
understanding,  malice  aforethought. 
State  V.  Neeley,  20  Iowa  108. 

The  term  "  malice  aforethought  "  in- 
cludes both  express  and  implied  malice, 
and  the  use  of  this  term  is  sufficient 
and  proper  to  charge  either  form  of 
malice.  People  v.  Bonilla,  38  Cal.  699 
Henrie  v.   State,  41    Tex.    573,   Bohan- 


non  V.  State,  14  Tex.  App.  271;  Giebel 
V.  State,  28  Tex.  App.  151;  White  v. 
State,  (Tex.  Crim.  App.  1897)  42  S.  W. 
Rep.  303. 

An  indictment  for  murder,  which 
alleges  that  the  killing  was  done  with 
"  malice,"  omitting  the  word  "afore- 
thought." is  fatally  defective.  Cravey 
V.  State,  36 Tex.  Crim.  Rep.  90.  Charg- 
ing the  offense  to  have  been  committed 
"  with  malice  aforethou,"  omitting  the 
last  three  letters  of  the  word  "afore- 
thought," renders  the  indictment 
fatally  defective.  Griffith  v.  State,  90 
Ala.  583. 

In  Virginia,  it  is  indispensable  that 
the  killing  and  murder  should  be 
charged  to  have  been  done  with  "malice 
aforethought,"  and  although  the  stab 
is  charged  to  have  been  done  "  with 
malice  aforethought "  and  the  conclu- 
sion substitutes  for  these  words  the 
word  "  maliciously,"  yet  this  is  not 
sufficient.  Com  v.  Gibson.  2  Va. 
Cas.  70.  But  where  an  indictment  for 
murder  charged  that  the  prisoner,  of 
his  malice  aforethought,  did  make  the 
assault;  but  the  striking  and  wound- 
ing, and  the  killing  and  murder,  were 
respectively  charged  to  have  been  done 
"  of  his  malice  aforesaid,"  the  indict- 
ment was  held  good.  Maile  v.  Com., 
9  Leigh  (Va.)  661. 

Maliciously.  —  An  indictment  alleg- 
ing that  defendant  "did  unlawfully, 
willfully,  feloniously,  and  of  his  malice 
aforethought,  and  after  deliberation 
and  premeditation,  kill  and  murder," 
need  not,  in  addition,  use  the  word 
"malicious."  Hamilton  v.  State,  62 
Ark.  543. 

In  Heat  of  Passion.  — That  the  crime 
was  committed  "  in  the  heat  of  passion  " 
is  a  mitigating  circumstance,  merely, 
so  that  a  failure  to  allege  it  in  an  in- 
dictment for  manslaughter  does  not 
prejudice  defendant.  Stale  v.  Mata- 
kovich,  59  Minn.  514. 

Did  Murder  and  Kill.  —  In  most 
states  where  the  word  "kill  "  is  used, 
the  word  "murder"  need  not  be. 
Anderson  v.  State,  5  Ark.  444,  State  v. 
O'Neil,  23  Iowa  272;  Caldwell  v.  State. 
28  Tex  App.  566;  State  v.  Day,  4  Wash. 
104.  But  in  Indiana  the  use  of  the 
word  '  murder"  is  essential,  and  cannot 
be  supplied  by  any  other  word.  Dias 
V.  State,  7  Blackf.  (Ind.)  20.  And  so  at 
common  law.  3  Chit  Cr.  L.  (5th 
Am.  from  2d.  Lond.  ed.)  751,  note  «. 

Where,  however,  the  word  "  mur- 
dered"    is    used,   the   word     "killed" 
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must  be.  Walker  v.  State,  14  Tex.  App. 
609;  Strickland  v.  State,  19  Tex.  App. 
518;  Pierce  v.  State,  21  Tex.  App.  669. 

The  omission  of  the  word  "  did  "  in 
the  clause  of  the  indictment  alleging 
the  injury  charged  vitiates  the  indict- 
ment. Cook  V.  State,  72  Miss.  517; 
Edmondson  v.  State,  41  Tex.  496. 

Intent. —  An  intent  or  purpose  to  kill, 
although  not  essential  to  constitute 
murder  at  common  law,  is  made  an  in- 
gredient of  the  ofifense  by  some  statutes 
and  must  either  be  expressly  alleged  or 
words  must  be  used  from  which  the 
law  implies  such  intent.  Simmons  v. 
State.  32  Fla.  3S7,  Snyder  v.  State,  59 
Ind.  105;  State  v.  McCormick,  27  Iowa 
402;  State  V.  Baldwin,  79  Iowa  714; 
Fouts  V.  State,  8  Ohio  St.  98;  Kain  v. 
Slate,  8  Ohio  St.  306;  Hagan  v.  State, 10 
Ohio  St.  459;  Loeffner?'.  Stale,  10  Ohio 
St.  598;  Jewell  V.  Territory,  4  Okla.  53; 
Wright  V.  Territory,  5  Okla.  78;  Blan- 
ton  V.  State,  i  Wash.  265;  State  v.  So 
Ho  Ge,  I  Wash.  275;  State  v.  So  Ho  Me, 
I  Wash.  276. 

This  is  sufficiently  done  by  an  aver- 
ment that  defendant  "purposely  and 
of  deliberate  and  premeditated  malice 
assaulted,  cut  and  slabbed  "  deceased, 
"  thereby  then  and  there  purposely  and 
of  deliberate  and  premeditated  malice 
giving"  deceased  "  a  mortal  wound," 
the  intent  to  give  a  mortal  wound  '\va- 
poTlxng  ex  vi  i^rmini  an  intent  to  kill. 
Loeffner  v.  State,  10  Ohio  St.  598. 

But  an  indictment  for  murder  which 
charges  the  crime  according  to  the 
common-law  form  is  sufficient  to  sus- 
tain a  verdict  for  murder  without  the 
use  of  the  words  "  from  a  premeditated 
design."  Territory  v.  Bannigan,  i 
Dakota  432;  Bird  v.  State,  iS  Fla.  493. 
And  see  State  v.  Shelton,  64  Iowa  333; 
Fitzgerrold  v.  People,  37  N.  Y.  413. 
And  when  death  ensues  from  the  in- 
tentional application  of  unlawful  force, 
though  there  may  have  been  no  specific 
intent  to  kill,  and  though  the  weapon  is 
not  ordinarily  calculated  to  produce 
death,  the  perpetrator  is  guilty  of  man- 
slaughter. McManus  v.  State.  36  Ala. 
285.  And  an  indictment  alleging  that 
defendant,  with  premeditated  malice, 
assaulted  deceased  with  a  revolver,  and 
beat  her  upon  the  head,  inflicting  a 
wound  from  which  she  instantly  died, 
is  not  rendered  insufficient  by  an  omis- 
sion to  allege,  in  terms,  an  intent  to 
kill,  when  "  murder,"  as  defined  by  the 
statute,  may  consist  in  an  unlawful 
killing  without  any  considerable  provo- 


cation, or  under  circumstances  show- 
ing an  abandoned  or  malignant  heart. 
Davis  V.  Utah,  151  U.  S.  262.  And  it  is 
not  necessary  to  aver  an  intent  to  kill, 
in  an  indictment  charging  the  killing 
to  have  been  done  while  the  accused 
was  engaged  in  the  commission  of  a 
felony.  Kilgore  v.  State,  74  Ala.  i; 
Cox  V.  People,  80  N.  Y.  502. 

An  indictment  for  murder  is  not  ta- 
tally  defective  because  it  charges  de- 
fendant with  having  purposely  killed 
deceased,  while  the  proof  shows  that 
he  did  not  intend  to  kill  any  particular 
person,  the  facts  as  staled  therein  show- 
ing a  general  intent  to  kill  any  person 
who  might  come  within  the  range  of  a 
spring  gun  set  by  defendant.  State  v. 
Barr,  11  Wash.  481. 

Means —  Generally.  — At  common  law 
it  was  necessary  for  the  indictment  to 
set  forth  the  means  by  which  the  death 
was  effected,  and  the  mere  statement 
that  the  defendant  killed  the  deceased 
was  not  sufficient.  3  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  734.  And 
this  rule  still  obtains  in  some  states. 
Haney  v.  State,  34  Ark.  263;  Adams  v. 
State,  28  Fla.  511;  Michael  v.  State, 
(Fla.  1898)  23  So.  Rep.  944;  State  ». 
Jones,  20  Mo.  58;  State  v.  Reakey,  i 
Mo.  App.  3;  State  v.  Jenkins,  14  Rich. 
L.  (S.  Car.)  215;  State  v.  Williams,  36 
Tex.  352;  Drye  v.  State,  14  Tex.  App. 
185;  Jackson  v.  State,  34  Tex.  Crim. 
Rep.  38.  In  other  states,  however,  it 
is  not  necessary  to  state  the  manner  of 
the  death,  or  the  means  by  which  it 
was  effected.  People  v.  King,  27  Cal. 
507;  People  V.  Cronin,  34  Cal.  191; 
People  V.  Murphy,  39  Cal.  52;  People 
V.  Hong  Ah  Duck,  61  Cal.  3S7;  People 
V.  Hyndman,  99  Cal.  i;  Jordan  v.  Peo- 
ple, 19  Colo.  417;  Horner's  Stat.  Ind. 
(1896),  §  1746;  State  V.  Bartley,  34  La. 
Ann.  147;  State  v.  Verrill,  54  Me.  408; 
People  V.  Bemis,  51  Mich.  422;  New- 
comb  V.  State,  37  Miss.  383;  State  v. 
Moore,  104  N.  Car.  743;  Slate  v.  Pate, 
121  N.  Car.  659;  Goersen  v.  Com.  99 
Pa.  St.  388;  Slate z/.  Sloan,  65  Wis.  647. 

Means  Unknown.  — An  averment  that 
defendant  committed  the  crime  "in 
some  way  and  manner,  and  by  some 
means,  instruments  and  weapons  to 
the  jurors  unknown."  is  sufficient, 
when  the  circumstances  of  the  case 
will  not  admit  of  greater  certainty  for 
stating  the  means  of  death.  Newell  v. 
Stale,  115  Ala.  54;  Edmonds  v.  State, 
34  Ark  720;  Com.  v.  Webster,  5  Cush. 
(Mass.)  295;  State  v.  Burke,  54  N.  H. 
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92;  State  V.  Williams.  7  Jones  L.  (52  N. 
Car.)  446;  State  v.  Jenkins,  14  Rich.  L. 
(S.  Car.)  215;  Jacicson  v.  Stale,  34  Tex. 
Crim.  Rep.  38;  Harris  v.  State,  37  Tex. 
Crim.  Rep.  441.  And  the  means  may 
be  described  as  unknown  though  the 
evidence  presents  several  ways  in 
which  the  killing  might  have  been 
done.    State  v.  Parker,  65  N.  Car.  453. 

More  Than  One  Means.  —  In  different 
counts  the  killing  may  be  alleged  to 
have  been  by  different  means,  and  the 
prosecution  will  not  be  required  to  elect 
on  which  count  it  will  proceed.  Tempe 
V.  State,  40  Ala.  350;  Jones  v.  State,  65 
Ga.  621;  Joy  V.  State,  14  Ind.  139: 
Com.  V.  Coy,  157  Mass.  200;  Lanergan 
V.  People,  39  N.  Y.  39;  People  v.  Wright. 
136  N.  Y.  625;  Smith  v.  Com.,  21  Gratt. 
(Va.)  809.  And  the  different  means 
may  all  be  alleged  in  one  count.  State 
V.  Dillon,  74  Iowa  653;  State  v.  O'Neil. 
51  Kan.  651;  Deatley  v.  Com.,  (Ky. 
1895)  29  S.  W.  Rep.  741;  Burt  v.  State. 
(Tex.  Crim.  App.  1897)  40  S.  W.  Rep. 
1000;  Crenshaw  v.  State,  (Tex.  Crim. 
App  1895)  29  S.  W.  Rep.  787;  Ander- 
sen V.  U.  S.,  170  U.  S.  481. 

Under  the  Alabama  code,  means  may 
be  alleged  in  the  alternative,  and  an  in- 
dictment alleging  murder  by  striking 
in  the  head  or  by  choking  with  a  cord 
is  good.  Wilson  v.  State,  84  Ala.  426. 
And  an  indictment  which  charges  that 
defendant  killed  deceased  by  "  beating 
her  with  his  fists,  and  by  choking  her, 
and  by  pushing  and  dragging  her  into 
the  water,  and  holding  her  under  the 
water,  whereby  she  was  drowned,"  is 
sufficient,  if  all  said  acts  constituted 
the  means  by  which  the  crime  was  ac 
complished,  and  does  not  violate  Hill's 
Anno.  Laws  (1892).  §  1273,  providing 
that,  "  where  the  crime  may  be  com- 
mitted by  use  of  different  means,  the 
indictment  may  allege  the  means  in 
the  alternative.  State  v.  Feister  (Ore- 
gon 1897)  50  Pac.  Rep.  561. 

Specifying  Weapon.  — An  indictment 
for  murder  need  not  specify  the  weapon 
used.  People  v.  Steventon.  9  Cal.  273, 
Alexander  v.  State.  3  Heisk.  (Tenn.) 
475.  Nor  charge  that  the  assault  was 
made  with  a  deadly  or  dangerous 
weapon,  or  with  a  weapon  recognized 
by  law  to  be  deadly  or  dangerous.  State 
V.  McDaniel.  94  Mo.  301 ;  State  v.  Smith, 
Phil.  L.  (61  N.  Car.)340  Except  where 
the  defendant  is  charged  with  murder 
in  the  fifth  degree,  under  a  statute  in 
which  those  words  are  used  in  defining 
the  crime,  when  the  words  of  the  stat- 


ute must  be  followed.    Tenorio  v.  Ter- 
ritory, 1  N.  Mex.  279. 

'"With."  —  Where  an  indictment  for 
murder  undertakes  to  charge  that  ihe 
crime  was  committed  by  an  assault 
with  some  heavy  weapon,  to  the  jurors 
unknown,  the  omission  of  the  word 
"  with  "  is  fatal.  State  v.  Rector,  128 
Mo.  328.  Contra.  Shay  v.  People.  22 
N.  Y.  317,  4  Park.  Cr.  Rep.  (N.  Y.  Oyer 

&T.)353. 

Weapon,  How  Held.  —  An  indictment 
for  murder  need  not  state  the  way  or 
hand  in  which  the  knife  was  held. 
Com.  V.  Robertson,  162  Mass.  90.  Not 
that  the  instrument  with  which  death 
was  produced  was  by  defendant  held 
"in  his  hands.'  Dennis  z/.  Slate.  103 
Ind.  142;  Territory  v.  Young.  5  Mont. 
242. 

It  is  not  a  physical  impossibility  (or 
three  persons  to  have  the  same  stick  in 
their  several  right  hands  at  the  time  a 
blow  is  struck  with  it,  and  an  indict- 
ment for  murder  which  so  charges  is 
good,  and  a  plea  of  guilty  to  such  an 
indictment  admits  the  fact  to  be  as 
charged.  Coates  v.  People,  72  111. 
303. 

Acts  Hastening  Disease.  —  Acts  which 
hasten  the  death  of  a  person  already 
suffering  from  disease,  of  which  he  must 
soon  probably  die,  may  be  laid  as  the 
sole  cause  of  death,  without  mention- 
ing the  disease.  Com.  v.  Fox,  7  Gray 
(Mass,)  585. 

Murder  by  Lying  in  Wait.  —  Under 
an  indictment  for  murder,  the  accused 
may  be  convicted  on  proof  thai  he  lay 
in  wait  and  killed  the  deceased,  al- 
though the  lying  in  wait  is  not  alleged 
in  the  indictment.  State  v.  Kilgore.  70 
Mo.  546. 

Committing  a  Felony  —  It  is  not  neces- 
sary to  charge  that  murder  was  com- 
mitted in  the  perpetration  of  another 
crime.  It  is  sufficient  to  charge  mur- 
der in  common  form,  and  then,  upon 
proof  that  the  crime  was  done  in  the 
perpetration,  etc..  this  stands  in  the 
stead  of  proof  of"  malice  aforethought.' ' 
Slate  V  Meyers.  99  Mo.  107  {citing  2 
Bishop's  Cr.  L.,  S  694;  Foster's  C.  L. 
258  et  seq.\  I  Hale's  P.  C.  465);  State  v, 
Covington,  117  N.  Car.  834;  Com.  v. 
Flanagan,  7  W.  &  S  (Pa.)  415.  But 
an  averment  that  the  homicide  was 
committed  in  the  perpetration  of  a  rob- 
bery, though  unnecessary,  does  not 
vitiate  an  indictment  for  murder  in  the 
first  degree.  State  v.  Foster,  136  Mo- 
653.     And  an  information  charging  the 
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crime  of  murder  in  plain  and  sufficient 
language  is  not  defective  because  the 
crime  of  rape,  in  llie  alleged  perpetra- 
tion or  attempted  perpetration  of  which 
the  muider  was  committed,  is  not 
charged  in  the  language  of  the  statute. 
People  V.  Willett.  105  Mich.  no. 

Proof  of  Means    as   Alleged.    —  The 
means  must  be   proved  as  averred   in 
the  indictment.    Witt  v.  State,  6  Coldw. 
(Tenn.)  5.      But  if  ihe  mode  of  applying 
the  vioience   is  the  same  in  kind,  that 
will   oe  enough,  though  the  weapon  or 
instrument  used  and  the   part  of   the 
body     hurt     are    different.      State    v. 
Jenkins.    14    Rich.    L     (S.    Car.)    215 
Ihus    where    an    indictment    charges 
murder   by  striking  with  a  rock,  and 
the  proof  shows  the  blow  to  have  been 
given  with  a  stick,  there  is  no  variance. 
State  V    Gould    90  N.  Car.  658.     And 
an  allegation   that   accused    killed  de- 
ceased "  by  cutting  his  head  off  with  a 
knife,  or  with  an  axe,"  is  supported  by 
proof  that  deceased  came  to  his  death 
by  some  sort  of  cutting  about  the  neck. 
Rodgers  v.   State,    50  Ala.    102.      But 
under  an  indictment  alleging  the  death 
of  the  deceased  from  blows  inflicted  by 
accused  with  his  fists,  a  conviction  can- 
not be  had  on  proof  that  deceased  was 
knocked  down  by  accused    and   killed 
by  striking  his  head    in  the  fall.     Hel- 
merking    v.    Com.,   too    Ky.    74.     And 
where  the  killing  was  charged  as  hav- 
ing been  committed  by  shooting  from 
a  gun   by  means  of  powder   and  shot, 
proof  that  it  was  done  by  striking  de- 
ceased on  the  head  with  a  gun   is  inad 
missible.     Guedel  v.  People.  43  111.  226. 
And  where  the  indictment  alleges  in  a 
single  count  thai  the  deaih  was  caused 
■  by  cutting  with  a  knife."  a  conviction 
cannot  be  had  on  proof  that  it  resulted 
from  blows  inflicted  by  striking  with  a 
pistol      Phillips  z/.  Siaie  68  Ala.  469 

Description  of  Wounds  —  Omission  of 
Wortf  "  Wound."  —  An  indictment 
charging  that  defendant  gave  deceased 
"  one  mortal  of  the  depth,"  etc.,  omit- 
ting the  word  "  wound,"  is  sufficient. 
Stale  V.  Rinehart,  75  N.  Car.  58.  And 
it  is  not  a  ground  for  arresting  judg- 
ment, on  a  conviction  for  murder,  that 
the  word  "  blow  "  is  used  throughout 
the  indictment  for  "  wound."  there 
being  other  words  used  in  the  same 
coiilexl  which  show  that  a  wound  was 
given,  and  what  kind  of  a  wound  it 
was  State  v.  Noblelt,  2  Jones  L.  (47 
N.  Car.)  418.  And  wounds  are  suffi- 
ciently described  by  the  terms  "  mortal 


injuries  and  a  mortal  sickness."     Terri- 
tory V.  Godas,  8  Mont.  347. 

Dimensions.  —  As  to  when  it  was 
necessary  at  common  law  to  state  the 
length,  breadth  and  width  ol  the  wound, 
see  3  Chit.  Cr.  L.  (5th  Am.  from  2d 
Lond.  ed.)  734;  State  v.  Owen,  i 
Murph.  (i  N.  Car.)  452.  The  general 
rule  now,  however,  is  that  it  is  not 
necessary  to  state  the  dimensions  of 
the  wound.  People  v.  Steventon.  9 
Cal.  273;  People  v.  King,  27  Cal.  507: 
Walker  v.  Slate,  34  Fla.  167;  Hodge  v. 
State,  26  Fla.  ii;  Dukes  v.  State.  11 
Ind  557,  State  v.  Conley,  39  Me.  78; 
Com.  V.  Robertson,  162  Mass.  go  \fol- 
lowing  Com.  v.  Woodward,  102  Mass. 
155);  Stale  V.  Blan.  69  Mo.  317,  State 
V.  Sanders,  76  Mo.  35,  Stale  v.  Green, 
III  Mo.  585;  State  v  Moses,  2  Dev.  L, 
(13  N.  Car.)  452,  Alexander  v.  Stale,  3 
Heisk.  (Tenn.)  475;  Smith  v.  State,  43 
Tex.  643. 

Location  of  Wound.  —  It  was  formerly 
necessary  to  particularly  describe  the 
part  of  the  body  on  vvhich  the  wound 
was  inflicted.  State  v.  Jones.  20  Mo. 
58;  Smith  V.  State,  43  Tex.  643.  Al- 
though the  proof  was  not  required  to 
correspond  with  such  statement.  Dias 
V.  Slate,  7  Blackf.  (Ind.)  20.  Now, 
however,  it  is  not  generally  necessary 
to  state  the  precise  location  of  the 
wound.  People  v.  Steventon,  9  Cal. 
273,  People  V.  King.  27  Cal.  507, 
Walker  v.  State,  34  Fla.  167:  Whelchell 
V.  State.  23  Indt  %C){ following  Cordeil 
v.  State,  22  Ind.  i);  Jones  v.  State,  35 
Ind.  122;  State  v.  Edmundson,  64  Mo. 
398,  State  V.  Sanders,  76  Mo.  35:  Slate 
V.  Green,  in  Mo.  585,  Wilkerson  v. 
State,  2  Tex.  App.  255  iaiticising  Smith 
V.  Stale.  43  Tex.  643;  Nelson  v.  State, 
I  Tex.  App.  41-  Williams  v.  State,  i 
Tex.  App-  465)'  Giebel  v.  Slate.  28  Tex. 
App  151;  State  V.  Day.  4  Wash.  104. 
Thus,  the  indictment  need  not  be  rr.ore 
definite  in  locating  the  wound  than  10 
allege  that  it  was  on  the  head.  Com 
V.  Robertson,  162  Mass.  90.  Or  upon 
the  body.  State  v,  Yordi,  30  Kan.  221; 
Sanchez  v.  People,  22  N.  Y.  147.  4  Park, 
Cr,  Rep.  (N.  Y.  Supreme  Ct.)  535,  Or 
in  the  "  breast,  side  and  loins"  of 
the  deceased,  without  stating  which 
particular  part.  Thompson  v.  State. 
36  Tex.  326.  But  formerly  writing 
"brest"  for  "breast."  in  an  indict- 
ment for  murder,  was  a  sufficient 
ground  for  arresting  judgment.  State 
V  Carter.  Conf,  Rep,  (3  N.  Car.)  210 
Mortal  Wound.  — At  common  law,  it 
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was  necessary  to  state  that  the  wound 
was  "  mortal"  and  that  death  resulted 
therefrom,  and  the  want  of  the  term 
"  mortal  "  could  not  be  supplied  by  the 
mere  allegation  that  deceased  died  in 
consequence  of  the  injuries  received. 
3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  734.  And  the  present  rule  is  the 
same.  People  v.  Lloyd,  9  Cal.  54; 
State  V.  Conley,  39  Me.  78;  Com.  v. 
Robertson,  162  Mass.  90  (^following 
Com.  V.  Woodward,  102  Mass.  155); 
State  V.  Blan,  69  Mo.  317;  State  v.  Mor- 
gan, 85  N.  Car.  581. 

Number  of  Wounds.  —  Where  it  is 
alleged  that  defendant  was  killed  by 
"one  mortal  wound"  and  the  proof 
showed  that  two  or  more  were  given, 
the  variance  is  immaterial.  Sanchez 
V.  People,  4  Park.  Cr.  Rep.  (N.  Y. 
Supreme  Ct.)  535;  State  v  Chiles,  44 
S.  Car.  338.  And  an  indictment  for 
murder  is  not  invalid  because  it  alleges 
that  a  revolver  loaded  with  one  leaden 
bullet  inflicted  two  mortal  wounds. 
State  V.  Taylor,  126  Mo.  531. 

Sufficient  Allegations.  — "  In  and  upon 
the  head  of  him  the  said  "  deceased 
"  divers  and  sundry  mortal  wounds  and 
injuries,  which  are  too  numerous  to  be 
more  particularly  described,"  etc..  is 
sufficient.  West  v.  State,  48  Ind.  483. 
An  indictment  for  manslaughter 
which  avers  that  death  ensued  from 
"  one  mortal  wound  "  given  on  the 
left  side  of  the  head  of  the  deceased 
with  a  whipstock  is  sufficient  without  a 
more  specific  description  of  the  wound. 
Com.  V.  Woodward,  102  Mass  155. 

Averments  in  an  indictment  for  mur- 
der that  the  striking  and  wounding 
were  in  the  heart  and  that  the  mortal 
wound  so  given  was  through  the  body 
are  not  repugnant.  State  v.  Henson, 
81  Mo.  384.  And  describing  the  wound 
as  on  the  "head  and  body"  is  not  for 
such  repugnancy  fatally  defective. 
State  V.  Anderson,  98  Mo.  461. 

Death  of  Deceased.  —  The  indictment 
need  not  allege  specifically  that  deceased 
died.  State  v.  Day,  4  Wash.  104.  An 
averment  that  defendant  did  "shoot, 
kill,  and  murder  one  Enoch  Barnes""  is 
a  sufficient  allegation  of  the  death  of 
Barnes.  People  v.  Sanford,  43  Cal.  29. 
But  it  must  clearly  appear  from  the 
indictment  that  the  death  of  the  de- 
ceased resulted  from  the  particular  in- 
jury described  therein  as  inflicted  by 
accused.  U.  S.  v.  Barber,  19  Wash. 
L.  Rep.  418;  Littell  v.  State,  133  Ind. 
577;  Lutz  V.  Com  ,  29  Pa.  St.  441;  State 


V.  Wimberly,  3  McCord  L.  (S.  Car.)  190; 
Edmondson  v.  State,  41  Tex.  496. 

An  indictment  charging  that  defend- 
ant by  means  stated  inflicted  "a  mor- 
tal injury,  to  wit,  a  fracture  three  inches 
long,  on  the  head  of"  deceased,  "of 
which  said  mortal  injury,  or  fracture, 
the  said"  deceased  "then  and  there 
died,"  sufficiently  shows  what  caused 
death.  West  v.  State,  48  Ind.  483. 
And  when  it  is  alleged  that  defendant 
with  a  dangerous  weapon  struck  and 
beat  deceased,  giving  mortal  wounds  of 
which  the  person  died,  it  is  not  neces- 
sary to  add  the  words  "by  the  stroke 
or  strokes  aforesaid."  State  v.  Conley, 
39  Me.  78. 

Conclasion  —  Generally.  —  The  conclu- 
sion  of  a  count  of  an  indictment  for 
murder  is  just  as  essential  as  other 
portions  of  the  count.  The  conclusion 
"and,  so  said  Charles  Meyers  3ind  John 
Bogard  a.iorcs3i\A  in  manner  and  form 
*  *  *  did  feloniously,  wilfully,  de- 
liberately *  *  *  kill  and  murder,"  etc., 
is  insufficient  to  charge  murder.  The 
concluding  charge  in  such  case  should 
be  by  the  grand  jurors  upon  their  oaths. 
State  V.  Meyers,  99  Mo.  loS.  But  this 
form  was  held  sufficient  in  Palmer  v. 
People,  138  111.  356.  And  see  State  v. 
Northrup,  13  Mont.  522;  State  v.  Bloom, 
13  Mont.  551. 

Where  the  concluding  part  of  an  in- 
dictment for  murder  states  merely  that 

the  accused,    "him,   the  said  ,  in 

manner  and  form  aforesaid,  did  kill 
and  murder,"  etc.,  omitting  "by  the 
means  aforesaid,  feloniously,  willfully, 
deliberately,  premeditatedly,  and  of 
their  malice  aforethought,"  is  fatally 
defective.  State  v.  Rector,  126  Mo.  328. 
But  an  indictment  charging,  in  the  con- 
clusion, that  defendant  "  maliciously, 
premeditatedly,  and  of  malice  afore- 
thought, did  kill  and  murder  deceased, 
against  the  peace  and  dignity  of  the 
state,"  is  sufficient  to  charge  murder. 
State  V.  Banks,  118  Mo.  117. 

An  indictment  which  alleges  that 
defendant  feloniously,  wilfully  and 
maliciously  did  strike  and  penetrate 
deceased,  but  nowhere  charges  that  the 
murder  was  so  committed,  except  in 
the  concluding  clause,  which  states 
that  the  jurors  "  do  say  "  that  the  mur- 
der was  committed,  charges  no  higher 
offense  than  murder  in  the  second  de- 
gree.    State  V.  Andrews,  84  Iowa  88. 

Contra  Formam  Statuti.  —  The  words 
"contrary  to  the  form  of  the  statute," 
etc.,  are  not  essential  in  an  indictment 
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a.  In  General.' 
Form  No.  10455.' 

The  People  of  the  State  of  California 
against 
William  Henry  Theodore  Durrani 
in  the  Superior  Court  of  the  City  and  County  of  San  Francisco,  State 
o{  Calif ornia,  the  22nd  day  oi  May,  a.  d.  eighteen  hundred  and  ninety- 
five. 

William  Henry  Theodore  Durrani  is  accused  by  the  District  Attor- 
ney by  this  information  of  the  crime  of  Felony,  to  wit,  Murder, 
committed  as  follows-  The  said  William  Henry  Theodore  Durrani  on 
or  about  the  3rd  day  of  April,  a.  d.  eighteen  hundred  and  ninety-five, 
at  the  said  City  and  County  of  San  Francisco,  State  of  California,  did 
then  and  there  wilfully,  unlawfully,  feloniously  and  of  his  malice 
aforethought  kill  and  murder  one  Blanch  Lamont,  otherwise  known 
and  called  Blanch  Lemount,  a  human  being,  contrary  to  the  form, 
force  and  effect  of  the  statute  in  such  cases  made  and  provided  and 
against  the  peace  and  dignity  of  the  people  of  the  State  of  California. 

William  S.  Barnes, 

District  Attorney  of  the  said  City  and 

County  of  San  Francisco. 

Form  No.  10456. 

(Precedent  in  Slate  v.  Morrissey,  70  Me.  401.)^ 

[(^Commencing  as  in  Form  No.  2S5Ji)  upon  their  oaths  present]*  that 
Sally  Morrissey  oi  Portland,  single  woman,  on  [the  seventeenth  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-eight^'^  at  Portland  [in  said  county  of  Cumberland,\^  being 
pregnant  with  a  male  child,  did  then  and  there  bring  forth  the  said 
male  child  alive  of  the  body  of  her  the  said  Sally  Morrissey,  a\one  and 
in  secret,  which  said  male  child  so  being  born  alive,  was  by  the  laws 
of  said  state  a  bastard.     And  that  afterwards,  to  wit,  on   the  same 


for   murder,  which    is   a  common-law 
offense.     State  v    Harris,  12  Nev.  414. 

1.  Other  Precedents.  —  For  other  simi- 
lar forms  see  the  following  cases,  to 
wit:  People  v.  Hyndman,  99  Cal.  1; 
Puckett  V.  Com..  (Ky.  1891)  17  S.  W. 
Rep.  335;  State  v.  Smith,  67  Me.  328; 
Territory  v.  Burgess,  8  Mont.  57;  State 
V  Pate,  121  N.  Car.  659;  Stale  v. 
Booker,  123  N.  Car.  713;  Turner  v. 
Com.,  86  Pa.  St.  54;  Brandt  v.  Com.,  94 
Pa.  St.  290,  Goersen  v.  Com.,  99  Pa. 
Stat.  388. 

2.  This  form  is  copied  from  the  rec- 
ord in  People  z/.  Durrani,  116  Cal.  179 
in  which  case  no  objection  was  made 
to  the  form  of  the  information.  Con- 
sult, generally,  supra,  note  2,  p.  395. 

8.  The  first  count  of  this  indictment 
is  the  copy  of  a  form  provided  by  an 
English   statute  (Stat.  14  &  15  Vict.,  c. 


100,  §  4)  and  adopted  by  the  Maine 
legislature  (Me.  Rev.  Slat.  (1883),  c. 
134.  §  7).  with  this  difference,  that  in 
the  statutory  form  the  allegation  does 
not  appear,  as  it  does  in  this  indict- 
ment, that  accused  "  made  an  assault 
upon"  the  deceased.  It  was  held 
{affirming  State  v.  Verrili,  54  Me.  408) 
that  the  indictment  was  sufficient,  but 
that  on  account  of  the  allegation  above 
quoted  the  state  was  bound  to  prove 
that  the  murder  was  committed  by 
force  of  some  kind. 

The  second  count»was  held  sufficient 
over  an  objection  that  the  sex  of  the 
child  should  have  been  alleged. 

Consult,    generally,    supra,     note    2, 

p.  395- 

4.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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seventeenth  day  of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy- eight,  she  the  said  Sally  Morrissey  with  force  and 
arms,  at  Portland,  in  said  county  of  Cumberland,  in  and  upon  the  said 
ntaledci\\d,  in  the  peace  of  said  state  then  and  there  being,  feloniously, 
wilfully  and  of  her  malice  aforethought,  did  make  an  assault,  and  the 
said  male  child,  she  the  said  Sally  Morrissey,  did  then  and  there, 
feloniously,  wilfully  and  of  her  malice  aforethought,  kill  and  murder, 
against  the  peace  of  said  state  and  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided. 

And  the  jurors  aforesaid  upon  their  oaths  aforesaid  do  further 
present  that  said  Sally  Morrissey  otherwise  known  by  the  name  of 
Sarah  Welch,  single  woman,  on  the  seventeenth  day  of  October  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-eight,  at 
Portland,  in  said  county  of  Cumberland,  with  force  and  arms  in  and 
upon  an  infant  child  by  name  to  said  jurors  unknown,  in  the  peace  of 
said  state,  then  and  there  being,  feloniously  wilfully,  and  of  her 
malice  aforethought,  did  make  an  assault,  and  the  said  infant  child 
then  and  there  feloniously,  wilfully  and  of  her  malice  aforethought, 
did  kill  and  murder  agairtst  the  peace  of  said  state,  and  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided. 

[A  true  bill.  /as   N.  Read,  Foreman.  ]i 

Form  No.  10457. 

(Precedent  in  Sneed  v.  People.  38  Mich.  252  note.)' 

State  of  Michigan,         )  The  Circuit  Court  for  the  County  of 

County  of  Van  Buren.  \      '  Van  Buren. 

Ben;.  F.  Heckert,  prosecuting  attorney  for  the  county  of  Van  Buren 
aforesaid,  for  and  in  behalf  of  the  State  of  Michigan,  comes  into  court 
in  the  August  term  thereof,  a.  d  i877,  and  gives  it  to  understand 
and  be  informed,  that  William  Sneed,  late  of  the  town  of  Antwerp,  in 
the  county  of  Van  Buren  and  State  of  Michigan,  heretofore,  to-wit: 
on  the  13th  day  oi  June  in  the  year  one  thousand  eight  hundred  and 
seventy-six,  at  the  township  of  Porter  in  said  Van  Buren  county, 
feloniously,  wilfully  and  of  his  malice  aforethought,  did  kill  and 
murder  one  Lafayette  Love,  contrary  to  the  form  of  the  statute  in 
,such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  Michigan. 

Benj  F.  Heckert, 
Prosecuting  Attorney  for  the  county  of  Van  Buren. 

Form  No.  10458. 

(Precedent  in  Graves  v.  State   45  N.  J    L.  203.)' 
Essex  Over  and  Terminer  and  General  Jail  Delivery,  December  Terra, 

A.    D.   l8<?i. 

1.  The   matter   enclosed   by  f  ]   will     Anno.  Stat.  Mich.  (1882).  ?  9527)- 

not  be  found  in  the  reported  case.  See.  generally,  supra,  noie  2.  p.  395. 

2.  This  information  was  held  to  suf-  3.  This  indictment,  which  is  in  exact 
ficiently  charge  the  crime  of  murder  in  conformity  with  the  requirements  of 
the  first  degree  under  the  provisions  of  N  J.  Gen.  Stat.  (1895).  p.  1129.  ^  45. 
2   Mich.   Comp.   Laws,   §    7916  (How.  with  the  exception  that  it  interpolates 
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Essex  county,  to  wit:  —  The  grand  jurors  of  the  State  of  Nav 
Jersey,  in  and  for  the  body  of  the  county  of  Essex,  upon  their  oath, 
present  thait  James  B.  Graves,  late  of  the  city  of  Newark,  in  the 
county  of  Essex  aforesaid,  on  the  twentieth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-one,  with 
force  and  arms,  at  the  city  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  court,  one  Edward  Sodeti,  then  and 
there  being  in  the  peace  of  God  and  this  state,  wilfully,  feloniously, 
deliberately  and  of  his  malice  aforethought,  did  kill  and  murder,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
agamst  the  peace  of  this  state,  the  government  and  dignity  of  the 
same. 

G.  N.  Abeel,  Prosecutor  of  the  Pleas. 

Form  No.  10459. 

(Precedent  in  State  v.  Moore,  104  N.  Car.  744  )' 

State  of  North  Carolina,  \  Superior  Court, 
Gui/ford  County,  )  December  Term. 

The  jurors  for  the  State,  upon  theii  oath,  present  that  Elijah 
Moo/e,  late  of  Guilford  County,  not  having  the  fear  of  God  before 
his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil, 
on  the  seventeenth  day  of  October,  \x\  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-eight,  with  force  and  arms,  at  and  in 
said  county,  feloniously,  wilfully  and  of  his  malice  aforethought,  did 
kill  and  murder  Laura  Hiatt  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  State 

\W.  H.  Bower,  Solicitor. ]2 

Form  No.  10460. 

(Precedent  in  Volkavilch  v  Com..  (Pa.  1S88)  12  Atl.  Rep.  85. )3 

[In  the  Court  of  Oyer  and  Terminer  and  General  Jail  Delivery  for 
the  County  of  Luzerne,  November  Session,  a.  d.  i857. 

County  o{  Luzerne,  ss.  ]2  The  grand  inquest  of  the  commonwealth 
of  Pennsylva?iia,  inquiring  for  the  county  of  Luzerne,  upon  their 
solemn  oaths  and  affirmations,  respectively,  do  present  *  that  Adam 
Volkavitch,  alias  Adam  Volenski,  alias  Adam  Vort,  on  Xhe fourteenth  day 
o^  August.  i887,  at  the  county  aforesaid,  and  within  the  jurisdiction 
of  this  court,  in   and  upon  one  John  Biosh',  slUvis  Stanislaus  Zabofshi, 

the   adverb  "deliberately"  in    its   de-  State  v.  Pate.  121  N.  Car.  659. 

scription  of  the  offense    was    held    to  See,  generally,  supra,  note  2,  p.  395. 

sufficiently  charge  the  offense  of  mur  2.  The  matter  enclosed  by  [  ]  will  not 

der  in  the  first  degree.  be  found  in  the  reported  case. 

See,  generally,  supra,  note  2,  p.  395.  3.  Under  this  indictment  the  defend- 
1.  This  form  is  in  conformity  with  ant  was  convicted  of  murder  in  the  first 
N.  Car.  Acts  (1889).  c  58,  and  judg-  degree,  and  it  was  held  that  the  indict- 
ment of  conviction  on  a  verdict  find-  ment  sufficiently  set  forth  the  nature 
ing  defendant  guilty  of  murder  was  and  cause  of  the  accusation  against 
affirmed.  This  decision  has  been  fol-  him  and  that  a  bill  of  particulars  was 
lowed  in   State  v.  Brown,  106  N.  Car.  properly  refused. 

645;  State  V.  Arnold.  107  N    Car.  861.  See,  generally,  supra,  note  2,  p.  395. 
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in  the  peace  of  God  and  of  the  said  commonwealth  then  and  there 
being,  feloniously,  willfully,  and  of  his  malice  aforethought,  did  make 
an  assault,  and  him,  xht  sa\di  John  Bioski,  alias  Stanislaus  Zabof ski,  he, 
the  said  Adam  Volkavitch,  alias  Adam  Volenski,  alias  Adam  Vort^  then 
and  there,  feloniously,  willfully,  and  of  his  malice  aforethought,  did 
kill  and  murder,  contrary  to  tne  form  of  the  act  of  the  general 
assembly  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  commonwealth  of  Pennsylvania. 

And  the  inquest  aforesaid,  upon  their  oaths  and  affirmations  afore- 
said, do  further  present  that  the  said  Adam  Volkavitch,  alias  Adam 
Volenski,a.\\3iS  Adam  Vori,  on  the  ^aixA  fourteenth  day  oi  August,  i887, 
at  the  county  aforesaid,  and  within  the  jurisdiction  of  this  court,  in 
and  upon  one  John  Bioski,  aVms  Stanislaus  Zabof  ski,  in  the  peace  of 
God  and  of  the  commonwealth  then  and  there  being,  feloniously,  will- 
fully, and  of  his  malice  aforethought,  did  make  an  assault,  and  him, 
the  saxd /ohn  Bioski,  alias  Stanislaus  Zabof  ski,  he.  the  said  Adam 
Volkavitch,  a.\ia.s  Adam  Volenski,  alias  Adatn  Vort,  then  and  there  felo- 
niously, willfully,  and  of  his  malice  afoiethought,  did  kill  and  slay, 
contrary  to  the  form  of  the  act  of  the  general  assembly  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  com- 
monwealth of  Pennsylvania. 

[John  T.  Lenehan,  District  Attorney.]^ 

Form  No.  i  o  4  6  i  .* 

State  of  Vermont,  \ 

Washington  County,  ss.  \ 

Be  it  remembered.  That  at  a  term  of  the  county  court,  begun  and 
held  at  Montpelier,  within  and  for  the  county  of  Washington,  on  the 
second  Tuesday  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-^even,  the  grand  jurors  within  and  for  the 
body  of  said  county  of  Washington,  now  here  in  court  duly  empanelled 
and  sworn,  upon  their  oath  present*  that  Mildred  L.  Brewster,  of 
Montpelier ,  in  the  county  of  Washington,  and  state  of  Vermont,  on  the 
tiuenty-ninthdiLy  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven,  at  Montpelier  in  the  county  of  Washington, 
and  state  of  Vermont,  with  force  and  arms,  did  feloniously,  wilfully, 
and  of  her  malice  aforethought,  kill  and  murder  one  Anna  Wheeler^ 
then  and  there  being  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and   against  the  peace  and  dignity  of  the  State. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Mildred  L.  Brewster,  of  Montpelier,  in  the  county 
of  Washington,  and  state  of  Vermont,  on  the  twenty-ninth  day  of  May, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven. 
at  Montpelier,  in  the  county  of  Washington,  and  state  of  Vermont, 
with  force  and  arms,  did  feloniously,  wilfully,  deliberately,  with  pre- 
meditation, and  of  her  malice  aforethought,  kill  and  murder  one  ^«/7dt 
Wheeler,  then  and  there  being  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  State. 

1.  The  matter  enclosed  by  [  ]  will  not  2.  This  form  is  copied  from  the 
be  found  in  the  reported  case.  original    in   State  v,   Brewster.  70  Vt. 
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Form  No.  10462. 

(W.  Va.  Code  (1S91).  c.  144.  g  i.)' 

State  of  West  Virginia,  Preston  County,  to-\vit: 

The  grand  jurors  of  the  State  of  West  Virginia,  in  and  for  the  body 
of  the  county  of  Preston,  upon  their  oaths  present  that  John  Doe,  on 
the  tenth  day  of  May,  eighteen  hundred  and  ninety-nine,  in  the  said 
count}'  of  Preston,  feloniously,  wilfully,  maliciously,  deliberately  and 
unlawfully  did  slay,  kill  and  murder  o\\&  Richard  Roe,  against  the 
peace  and  dignity  of  the  State. 

b.  Means  Unknown.^ 

Form  No.  10463. 

(Precedent  in  Territory  v.  Godas,  8  Mont.  350.)* 

{{Caption  :)\^ 

And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  find  and  present  that  the  said  George  Godas.  on  the  eighth  day 
of  September,  a.  d.  \%81,  at  the  said  county  of  Leivis  and  Clarke,  with 
force  and.  arms,  in  and  upon  one  John  Embody,  in  the  peace  of  God 
and  the  territory  o[  Montana,  then  and  there  being,  feloniously,  wil- 
fully, and  of  his  deliberately  premeditated  malice  aforethought,  did 
make  an  assault,  and  in  some  way  and  manner,  and  by  some  means, 
instruments,  and  weapons  to  the  grand  jurors  unknown,  he,  the  said 
George  Godas,  did  then  and  there  feloniously,  wilfully,  and  of  his 
deliberately  premeditated  malice  aforethought,  inflict  on  and  create  in 
the  sb\6  John  Embody  certain  mortal  injuries  and  a  mortal  sickness,  a 
further  description  whereof  is  to  the  jurors  aforesaid  unknown,  of 
which  said  mortal  sickness  and  injuries,  so  to  the  jurors  aforesaid 
unknown,  the  said  John  Embody  then  and  there  instantly  died.  And 
so  the  said  Geotge  Godas  did,  m  the  manner  and  form  aforesaid, 
feloniously,  wilfully,  and  of  his  deliberately  premeditated  malice  afore- 
thought, kill  and  murder  the  said  John  Embody,  against  the  peace 
and  dignity  of  the  Territory  of  Montana,  and  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided. 

341,    in    which   case   no   question  was  "wound"  or    "bruise"  had   been  in- 
raised  as  to  its  sufficiency.  flicied  upon  deceased  instead  of  "  mor- 
See.  generally,  supra,  note  2,  p.  395.  tal  injuries  and  a   mortal  sickness"  as 

1.  See,  generally,  supra,  note  2,  alleged.  It  was  held  (following  Terri- 
p.  395.  lory  7).  Slears,   2  Mont.  324;  Territory 

2.  Precedent.  —  For  a  similar  form  v  McAndrews.  3  Mont.  158;  Territory 
see  Com.  v.  Webster,  5  Cush  (Mass.)  v.  Young,  5  Mont.  242)  that  the  intent 
295.  was  sufficiently  charged.     It  was  also 

3.  This  is  the  tenth  count  of  the  in-  held  that  the  second  objection  was 
dictment  on    which  the  defendant  was  untenable. 

found  guilty  of  murder  in  the  first  de-  See.  generally,  supra,  note  2.  p.  395. 
gree.  It  was  objected  on  appeal  that  4.  This  indictment  was  found  under 
the  count  was  defective  for  failure  to  the  territorial  government.  For  the 
allege  thai  an  assault  had  been  made  present  form  of  the  indictment  in  Mon- 
"  with    intent    to    kill,"    and     that    a    /n;<rt  consult  the  title  Indictments. 
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Form  No.  i  0464 

(Precedent  in  State  v.  Williams,  7  Jones  L.  (52  N.  Car.)  446.)' 

State  of  North  Carolina.,  \  Superior  Court  of  Law, 
Rockingham  County.        \  Spring  Term,  \Z60. 

The  jurors  for  the  State,  upon  their  oath  present,  that  Robert  T. 
Williams  and  Murray  L.  Williams,  late  of  the  county  of  Rockingham, 
not  having  the  fear  of  God  before  their  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  on  t\\t  first  day  oi  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  y^/Vy-w//?*?, 
with  force  and  arms,  in  the  county  aforesaid,  in  and  upon  ont  Peggy 
Hilton,  alias  Peggy  Isly,  in  the  peace  of  God  and  the  State,  then  and 
there  being,  feloniously,  wilfully,  and  of  their  malice  aforethought, 
did  make  an  assault,  and  in  some  way  and  manner,  and  by  some 
means,  instruments  and  weapons  to  the  jurors  unknown,  did  then  and 
there  feloniously,  wilfully  and  of  their  malice  aforethought,  deprive 
her,  xhe  ?,2t.id  Peggy  Hilton,  aWas  Peggy /sly,  of  life,  so  that  the  said 
Peggy  Hilton,  alias  Peggy  Isly,  then  and  there  instantly  died. 

And  so,  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say  that 
the  said  Robert  T.  Williams  and  Murray  L.  Williams,  her  the  said  Peggy 
Hilton,  alias  Peggy  Isly,  in  the  manner,  and  by  the  means  aforesaid, 
to  the  jurors  aforesaid  unknown,  then  and  there  feloniously,  wilfully 
and  of  their  malice  aforethought,  did  kill  and  murder  against  the 
peace  and  dignity  of  the  State. 

T.  Settle,  Sol. 

2.  Specifying  Means. 

a.  In  General. 

(1)  Bv  Aiding  Deceased  to  Commit  Suicide.* 

Form  No.  10465. 

(Minn.  Stat.  (1894)   §  7239,  No.  7.)* 

The  district convt  for  the  county  of  Ramsey  and  state  of  Minnesota. 
The  State  of  Minnesota 
vs. 
John  Doe. 

John  Doe  is  accused  by  the  grand-jury  of  the  county  of  Ramsey,  by 
this  indictment  of  the  crime  of  manslaughter  in  the  first  degree  com- 
mitted as  follows:  The  %a\(S.  John  Doe  on  Xh&  first  day  of  February, 
A.  d.  \%99,  at  the  city  of  St.  Paul,  in  this  county*  deliberately 
assisted  one  Richard  Roe  in  the  commission  of  self-murder,  which 
crime  the  said  Richard  Roe  then  and  there  committed  by  hanging 
himself  by  the  neck  until  he  was  dead  (or  by^shooting  himself  witfi  a 
pistol ). 

1.  This  was  held  to  be  a  sufficient  in-  to  describe  the  means,  even  if   known, 

.dictment   for   murder,  there  being  an  See  supra.  Form  No.  10459. 

allegation  of  a  sufficient  excuse  for  fail-  See.  generally,  supra    note  2.  p.  395. 

ing  to  describe  the  means  by  which  the  2.  For  a  similar  form  see  Hill  s  Anno, 

murder  was  effected.     It  is  no  longer  Laws  Oregon  ^1892),  p   1002. 

necessary  in  North  Carolina,  however.  S.  See  generally,  jw/ra,  note  2,  p.  395. 
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Dated  at  St  Paul  in  the  county  of  ^awjify,  the  third  <\2iy  oi  March, 
A.  D.  ^W9. 

A  true  bill.  Andreiv  Jackson, 

Foreman  of  the  grand-jury 

(2)  ByArson.i 
Form  No.  10466.'  * 

To  the  Hon,  Superior  Court  for  the  County  of  Hartford,  now  in 
session. 

The  grand  jurors  within  and  for  said  county,  upon  their  oaths- 
present  that  at  the  city  of  Hartford  in  said  county,  on  the  tenth  day 
oi  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,  John  Doe  of  said  Hartford,  did  wilfully  maliciously, 
feloniously,  and  with  force  and  arms,  set  fire  to,  and  by  such  firing, 
did  feloniously  and  maliciously  burn  and  consume,  a  certain  dwelling- 
house,  the  proper  estate  of  Richard  Roe  of  said  Hartford,  and  did 
then  and  there,  by  such  burning,  feloniously  cause  the  death  oi  Mary 
Flanagan,  of  said  Hartford _  then  being  in  said  dwelling-house,  and 
'  being  consumed  with  the  same.  And  so  the  grand  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  John  Doe,  in  the 
manner  and  form  aforesaid,  did  thereby  commit  the  crime  of  murder 
in  the  first  degree. 

Form  No.  10467. 
(Precedent  in  Slate  v.  Winner.  17  Kan.  299.)* 

\{Commencing  as  in  Form  No.  lOJf.88.  and  continuing  doivn  to  *)]*  that 
heretofore,  to  wit,  on  the  25th  day  oi  December,  iS7S,  at  the  county 
of  Sedg%vick  and  state  of  Kansas,  Joseph  W.  McNutt  and  Arthur 
Winner,  unlawfully,  and  of  their  malice  aforethought,  contriving  and 
intending  one  W.  W.  Seiver^  otherwise  known  as  '^ Texas"  otherwise 
known  as  *'7V.r,"  then  and  there  being  in  a  certain  frame  house  situ- 
ated upon  lot  No.  73  on  Main  street  in  the  city  of  Wichita,  in  the 
county  and  state  aforesaid,  feloniously,  willfully,  deliberately,  pre- 
meditatedly,  and  of  their  malice  aforethought,  to  burn,  kill  and  mur 
der,  then  and  there,  with  force  and  arms,  unlawfully,  feloniously, 
willfully,  deliberately,  premeditatedly,  and  of  their  malice  afore- 
thought, did  set  fire  to  and  burn  the  said  frame  house,  he  the  said 
W.  W.  Seiver  then  and  there,  before,  at,  and  during  the  said  burning, 
being  in  the  said  frame  house,  and  they  the  sa\(\  Joseph  W.  McNuit 
and  Arthur  Winner  then  and  there,  before,  at,  and  during  said 
setting  fire  and  burning,  well  knowing  him  the  said  W.  W.  Seiver  to 
be  in  the  said  frame  house,  and  that  they,  the  said  Joseph  W.  McNutt 

1.  Precedents.  —  For  similar  forms  3.  Under  this  information  defendant 
see  State  z/.  Cooper.  13  N,  J.  L  361;  Winner  was  convicted  of  murder  in  the 
State  V.  Myers,  8  Wash.  177.  first  degree  and  sentenced  to  be  hanged. 

2.  This  form  is  drawn  under  Conn.  This  judgment  was  affirmed  on  appeal 
Gen.  Stat.  (1888),  §  1399.  the  charging  See,  generally,  supra,  note  2,  p,  31^5. 
part  of  the  indictment  being  taken  4.  The  matter  to  be  supplied  within 
from  2  Rev.  Swift's  Dig.  821.  [  ]  will  not   be   found   in   the  reported 

See.  generally,  supra^  note  2,  p.  395.     case, 
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and  Arthur  Winner,  by  so  setting  fire  to,  and  firing  and  burning  the 
said  frame  house  as  aforesaid,  then  and  there  unlawfully  willfully, 
feloniously,  deliberately,  premeditatedly,  and  of  their  malice  afore- 
thought mortally  burn  the  body  of  him  the  said  W.  IV.  Sewer,  by 
means  of  which  said  mortally  burning  of  the  body  of  him  the  said 
W.  W.  Seiver  he  the  said  W.  W.  Seiver  then  and  there  instantly  died, 
[wherefore  the  said  county  attorney  sayeth  {concluding  as  in  Form 
No.  10Jt88\^^ 

(3)  By  Bearing  False  Witness, 

Form  No.  10468.' 

{Commencing  as  in  Form  No.  lOJ/Bl,  and  continuing  down  to  *)  that 
heretofore,  to  wit,  at  a  term  of  the  County  Court  begun  and  holden  at 
Montpelier  within  and  for  the  county  of  Washington.,  on  the  second 
Tuesday  of  September.,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety- seven.,  one  Richard  Roe.,  then  of  Montpelier  afore- 
said, was  arraigned  upon  an  indictment  theretofore  presented  to  said 
court  by  the  grand  jurors  in  and  for  the  body  of  the  said  county  of 
Washington,  m  and  by  which  it  was  presented  that  {Here  set  out  the 
charges  in  the  indictment  against  Richard  Roe  for  the  murder  of  Samuel 
Short),  and  that  thereto  the  s?i\A  Richard  Roe  pleaded. not  guilty  and 
put  himself  on  the  country  for  trial,  and  that  thereon  issue  was  joined 
and  a  jury  of  the  country  was  legally  empaneled  and  sworn  well  and 
truly  to  try  said  issue  and  to  make  true  deliverance  between  the  said 
state  of  Vermont  and  the  sdiid  Richard  Roe.  And  that  on  the  trial  of 
the  issue  aforesaid,  John  Doe,  of  said  Montpelier,  did  then  and  there 
appear  as  a  witness  on  behalf  of  the  state  of  Vermont,  and  against  the 
said  Richard  Roe,  before  the  said  court  and  jury,  and  he  the  said  John 
Doe  then  and  there  before  the  said  court,  the  said  court  having  full 
power  and  competent  authority  to  administer  an  oath  by  their  clerk 
in  that  behalf,  did  take  his  corporal  oath,  and  was  then  and  there 
duly  sworn  that  the  evidence  which  he  the  sdiid  John  Doe  should  give 
to  said  court  and  jury  should  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth:  and  the  jurors  aforesaid,  on  their  oath  afore- 
said, do  further  present  that  on  the  trial  of  said  issue  on  the  said 
indictment  so  joined  as  aforesaid,  it  became  and  was  a  necessary  and 
material  question  whether  the  said  Richard  Roe  gave  the  mortal . 
wound,  in  said  indictment  alleged,  before  the  said  Samuel  Short 
assaulted  the  said  Richard  Roe  or  not:  And  thereupon  the  said  John 
Doe  being  so  produced  and  sworn  as  aforesaid,  not  having  the  fear  of 
God  before  his  eyes,  and  being  moved  and  seduced  by  the  instigation 
of  the  devil,  then  and  there  upon  his  oath  aforesaid,  falsely,  wilfully, 
knowingly  and  corruptly,  and  by  his  own  proper  act  and  consent,  and 
of  his  malice  prepense,  and  of  purpose  to  take  away  the  life  of  the 
said  Richard  Roe,  did  say,  depose,  swear,  and  give  in  evidence  to  the 
jury  aforesaid,  so  sworn  to   make  deliverance  between  the  state  of 

1.  The  matter  to  be  supplied  within  form   given    in  Aikens'    Prac.    F.  230, 
[  ]  will  not  be  found  in  the  reported  case.  No.  176. 

2.  This    form    is    drawn   in  Vt.   Stat.  See,    generally,    the    statutes     cited 
(1894),  §  4894,  and    is  substantially  the  supra,  note  2,  p.  395. 
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Vermont  and  the  said  Richard  Roe  before  the  court  aforesaid,  (among 
other  things)  in  substance,  and  to  the  effect  following,  that  is  to  say, 
that  the  ssi\(\  Richard  Roe  did  give  the  mortal  wound  in  said  indict- 
ment alleged,  before  the  said  Samuel  Short  assaulted  the  said  Richard 
Roe,  whereas,  in  truth  and  in  fact,  the  said  Richard  Roe  did  not 
give  the  mortal  wound  in  said  indictment  alleged,  before  the  said 
Samuel  Short  assaulted  the  said  Richard  Roe,  which  he  the  said 
John  Doe  at  the  time  of  taking  the  oath  aforesaid,  and  at  the 
time  of  giving  the  testimony  aforesaid,  well  knew.  And  the  jurors 
aforesaid,  on  their  oath  aforesaid,  do  further  present  that  the  jury 
aforesaid  on  the  issue  aforesaid,  did  find  that  the  'isi\(\  Richard  Roe 
was  guilty  of  the  charge  in  said  indictment;  and  that  thereupon  said 
court  did  award,  adjudge  and  declare  the  sentence  of  death  against 
the  said  Richard  Roe,  and  that  afterwards,  in  pursuance  of  said  sen- 
tence, to  wit,  on  iht  fifth  day  oi  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-eight,  at  Montpelier,  the  said  Rich- 
ard Roe  ^^.%,  by  the  sheriff  of  said  county  of  Washington,  duly  executed, 
and  his  life  taken  away  And  so  the  jurors  aforesaid,  on  their  oath 
aforesaid,  do  say,  that  the  said  John  Doe,  at  Montpelier  aforesaid,  on 
the  trial  of  the  said  Richard  Roe,  upon  the  indictment  aforesaid,  on  the 
second  Tuesday  of  September  aforesaid,  before  the  County  Court,  the 
said  court  having  sufficient  power  and  competent  authority,  as  well 
by  their  clerk  as  by  either  judge  thereof,  to  administer  the  said  oath 
to  the  szLxd.  John  Doe  in  that  behalf,  and  the  said  clerk  having  com- 
petent power  and  authority  to  administer  the  same,  of  his  own  proper 
act  and  consent,  of  his  malice  prepense  and  of  his  own  most  wicked 
and  corrupt  mind,  did  feloniously,  falsely,  wilfully,  knowingly,  and 
corruptly,  and  of  his  purpose  to  take  away  the  life  of  the  ssiid  Richard 
Roe,  upon  his  oath  aforesaid,  commit  wilful  and  corrupt  perjury;  and 
that  in  consequence  of  such  false  witness  and  wilful  and  corrupt  per- 
jury, the  life  of  the  said  Richard  Roe  was  taken  away,  in  manner  and 
form  aforesaid,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state. 

(4)  By  Beating.^ 

1.  Requisites  of  Indictment — Generally.  Slate,  2  Fla.  476;  Camp  v.  State,  25  Ga. 

. —  See  supra,  note  2.  p.  395.  689;  Jackson  v.  People,  18  111.  269;  State 

Must  Allege  Assault.  —  In  an  indict-  v.    Littlefield,     70    Me.    452;    Com.    v. 

ment  for  murder,  where  the  killing  is  Stafford,  12  Cush.  (Mass.)  619;  Com.  v. 

alleged    to    have    been    caused    by   a  McAfee,  loS  Mass.  458;  Com.  z/.  Holmes, 

battery,   it  is   necessary   to   allege   an  157   Mass.   233;    Com.    v.    Gilbert,    165 

assault.     Lester  z/.  State,  9  Mo.  666.  Mass.   45;   Minn.   Stat.    (1894),  ^  7239, 

Series  of  Beatings. — An    indictment  No.    8;    State    v.    Pike,  49    N.    H.   399; 

for  murder  will  not  be  quashed  merely  State  v.  Owen,    i   Murph.  (5   N.   Car.) 

because  it  alleges  that  death  was  caused  452;  State  v.  Cherry,  3  Murph.  (7  N. 

by  a  series  of  beatings  administeted  on  Car.)  7;  State  v.  Caesar,  9  Ired.   L.  (31 

different  days  and  months  of  the  same  N.  Car.)  391;  Rufer  v.  State,  25  Ohio 

year.    Com.  z*.  Stafford,  12 Cush.  (Mass.)  St.  464,  State  v.   Bell,  Add.  (Pa.)  156; 

619.  State    V.     Edmondson,    43    Tex.     162; 

Precedents.  —  For  other  similar  forms  Dwyer  v.  State,  12  Tex.  App.  535;  Bern, 

see  3  Chit.  Cr.  L.    (sih    Am.    from  2d  hardt   z/.   State,   82   Wis.   23;    U.   S.  v. 

Lond.  ed.)  765;  2  Rev.  Swift's  Dig   815;  Travers,  2  Wheel.  Cr.  Cas.  (U.  S.  Cir. 

Jones  V.  State,  61   Ark.   88;    Hollon   v.  (^1)490. 
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{a)   With  Axe. 

Form  No.  10469. 

(Precedent  in  Com.  v.  Chapman,  ri  Cush.  (Mass  )  423.)* 

^{Comtnencetnetit  as  in  Form  No.  ^.)J^ 

The  jurors  for  the  commonwealth  of  Massachusetts,  on  their  oath 
present,  that  John  L.  Chapman,  late  resident  of  Sherburne,  in  the 
county  of  Middlesex  aforesaid,*  laborer,  on  the  lJi.th  day  of  September^ 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-three, 
at  Sherburne  aforesaid,  with  force  and  arms,  in  and  upon  one  Reuben 
Cozzens,  in  the  peace  of  the  commonwealth  then  and  there  being,  did 
make  an  assault,  and  that  the  said  John  L.  Chaptnan,  with  a  certain 
axe,  of  the  value  oi  fifty  cents,  which  he,  the  said  John  L.  Chapman, 
m  both  his  hands  then  and  there  had  and  held,  the  said  Reuben 
Cozzens,  in  and  upon  the  back  side  of  the  head  of  him  the  said  Reuben 
Cozzens,  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  strike  and  bruise,  giving  to  the  said  Reuben  Cozzens,  then 
and  there,  with  the  axe  aforesaid,  in  and  upon  the  back  side  of  the 
head  of  him  the  said  Reuben  Cozzens,  one  mortal  wound,  of  which  said 
mortal  wound  the  said  Reuben  Cozzens  then  and  there  instantly  died. 
And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that 
the  said  y(C^«  Z.  Chapman,  the  said  Reuben  Cozzens,  then  and  there, 
in  manner  and  form  aforesaid,  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  kill  and  murder;  against  the  peace  of  said  common- 
wealth, and  the  form  of  the  statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  John  L.  Chapman,  late  resident  of  Sherburne,  in  the 
county  of  Middlesex  aforesaid,  laborer,  on  the  ll^th  day  of  September, 
m  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-three, 
at  Sherburne  aforesaid,  with  force  and  arms,  in  and  upon  one  Reuben 
Cozzens,  m  the  peace  of  the  commonwealth  then  and  there  being,  did 
make  an  assault,  and  that  the  said  John  L.  Chapman,  with  a  certain 
axe,  of  the  value  oi  fifty  cents,  which  he  the  said  John  L.  Chapman 
in  both  his  hands  then  and  there  had  and  held,  the  said  Reuben  Coz- 
zens, in  and  upon  the  back  side  of  the  neck  of  him  the  said  Reuben 
Cozzens,  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  strike  and  bruise,  giving  to  the  said  Reuben  Cozzens,  then 
and  there,  with  the  axe  aforesaid,  in  and  upon  the  back  side  of  the 
neck  of  him  the  said  Reuben  Cozzens,  one  mortal  wound,  of  which  said 
mortal  wound  the  said  Reuben  Cozzens  then  and  there  instantly  died. 
And  so  the  jurors  aforesaid  do,  upon  their  oath  aforesaid,  say  that 
the  said  John  L.  Chaprnan  the  said  Reuben  Cozzens  then  and  there,  in 
manner  and  form  aforesaid,  feloniously,  wilfully,  and  of  his  malice 

1.  This  indictment  was  held  suflScient  defendant  "  did  strike  and  bruise"  the 

without  averring  that  the  assault  was  deceased    and  those  which  allege  the 

made  wilfully  and  with  malice  afore-  infliction  of  a  simple  incised  wound, 

thought   and    without    describing    the  See,  generally,  supra,   note  i,  p.  416. 

length,  breadth  or  depth  of  the  wound,  2.  The  matter  to  be  supplied  within 

the  court  distinguishing  in  this  respect  [  ]  will  not  be  found  in  the  reported 

indictments  alleging  as  in  this  case  that  case. 
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aforethought,  did  kill  and  murder;  against  the  peace  of  said  common- 
wealth, and  the  form  of  the  statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  John  L.  Chapman.,  late  resident  of  Sherburne.,  in  the 
county  of  Middlesex  aforesaid,  laborer.,  on  the  IJ^th  day  of  September., 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-three, 
at  Sherburne  aforesaid,  with  force  and  arms,  in  and  upon  one  Reubeji 
Cozzens,  in  the  peace  of  the  commonwealth  then  and  there  being,  did 
make  and  assault,  and  that  the  said  John  L.  Chapman,  with  a  certain 
axe,  of  the  value  of  fifty  cents,  which  he  the  said  John  L.  Chapman 
in  both  his  hands  then  and  there  had  and  held,  the  said  Reuben 
Cozzens,  in  and  upon  the  back  side  of  the  head  of  him  the  said  Reuben 
Cozzens,  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  strike  and  bruise,  giving  to  the  said  Reuben  Cozzens,  then 
and  there,  with  the  axe  aforesaid,  in  and  upon  the  said  back  side  of 
the  head  of  him  the  said  Reuben  Cozzens,  divers  mortal  wounds,  of 
which  said  divers  mortal  wounds  the  said  Reuben  Cozzens  then  and 
there  instantly  died.  And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  John  L.  Chapman,  the  said  Reuben 
Cozzens  then  and  there,  in  manner  and  form  aforesaid,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  did  kill  and  murder;  against 
the  peace  of  said  commonwealth,  and  the  form  of  the  statute  in  such 
case  made  and  provided. 

[(^Signature  as  in  Form  No.  6.)]^ 

(fi)  With  Bed  Slat. 

Form  No.  10470. 
(Precedent  in  State  v.  McCormick,  27  Iowa  403.)* 

State  of  Iowa,  Humboldt  county,  ss: 
The  State  of  Iowa   ) 
agst.  V 

Martin  McCormick.  ) 

To  the  District  Court  for  said  State,  within  and  for  said  county,  at 
the  May  term  thereof,  m  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-eight. 

The  jurors  of  the  grand  jury  of  the  State  of  Iowa,  within  and  for 
said  county  of  Humboldt,  legally  convoked,  impaneled,  tried,  sworn, 
and  charged  in  the  name  and  by  the  authority  of  the  State  of  Iowa, 
upon  their  oaths,  do  aver,  find  and  present,  that  Martin  McCormick, 
at  and  within  said  county,  on  the  18th  day  of  December,  a.  d.  i857, 
committed  the  crime  of  murder,  in  the  first^  degree,  in  and  upon  one 
William  James,  then  and  there  being,  feloniously,  willfully,  deliber- 
ately, and  premeditatedly,  and  of  his  malice  aforethought,  did  make 

1.  The  matter- to  be  supplied  within  degree    for   failure    to   allege  that  the 

[  ]  will   not  be  found  in  the  reported  blow   was  dealt  with  intent  to  kill  or 

case.  that  the  killing  was  wilful,  deliberate 

3.  The  first  count  of  this  indictment,  and  premeditated.     This  case  was  fol- 

which    was   held   sufficient    to   charge  lowed  in  State  v.  Watkins,  27  Iowa  415 

murder  in  the  second  degree,  was  in-  {infra.  Form  No.  10482). 
sufficient  to  charge  murder  in  the  first        See,  generally,  supra,  note  i,  p.  416. 
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an  assault,  and  that  the  said  Martin  McCormick,  with  a  certain  piece 
of  a  board  or  slat  of  a  bedstead,  the  said  Martin  McCormick  in  and 
upon  the  head  of  him,  the  said  William  James  then  and  there 
feloniously,  willfully  deliberately  and  premeditatedly,  and  of  his 
malice  aforethought,  did  strike  and  bruise,  giving  to  him,  the  said 
William  James,  then  and  there,  with  the  piece  of  a  board  or  slat  afore- 
said, in  and  upon  the  top  and  back  of  the  head  of  him,  the  said 
William  James,  two  mortal  wounds,  of  which  mortal  wounds  the  said 
William  James  then  and  there  instantly  died.  And  so  the  jurors 
aforesaid,  upon  their  oaths,  do  say,  that  the  said  Martin  McCormick 
then  and  there,  in  the  manner  and  form  aforesaid,  feloniously,  will- 
fully, deliberately  and  premeditatedly,  and  of  his  malice  afore- 
thought, did  kill  and  murder. 
Second  count.  *  *  *i 

\Henry  O'Connor,  District  Attorney,  j^ 

{c)   With  Bellows. 

Form  No.  i  o  4  7 1 . 

(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  760.)' 

Essex,  to  wit.  The  jurors  for  our  lord  the  king  upon  their  oath 
present,!  t^^^  John  Doe  late  of  Hatfield,  in  the  parish  of  Chelmsford, 
in  the  county  oi  Essex,  laborer,  not  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil, 
on  the  tenth  day  of  May,  in  the  tenth  year  of  the  reign  of  our  sovereign 
lord  George  the  Third,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  king,  defender  of  the  Faith,  J  with  force 
and  arms  at  the  parish  of  Chelmsford  aforesaid,  in  the  county  of  Essex 
aforesaid,  in  and  upon  one.  Richard  Roe,  in  the  peace  of  God  and  our 
said  lord  the  king  then  and  there  being,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  make  an  assault  *  and  that  the  said  John 
Doe  with  a  certain  pair  of  bellows,  of  the  value  of  one  shilling,  which 
he  the  said  John  Doe  then  and  there  had  and  held  in  both  his  hands, 
him  the  said  Richard  Roe  in  and  upon  the  right  side  of  the  head,  near 
the  right  temple  of  him  the  said  Richard  Roe,  then  and  there  feloni- 
ously, wilfully,  and  of  his  malice  aforethought,  did  hit  and  strike. 
And.  the  ssdd  John  Doe  d\6.  then  and  there  give  unto  him  the  said 
Richard  Roe  by  such  striking  at  him  with  the  bellows  aforesaid,  one 
mortal  bruise  in  and  upon  the  right  side  of  the  head,  near  the  right 
temple  of  him  the  said  Richard  Roe  of  the  length  oi  four  inches,  and 
of  the  depth  of  two  inches,  of  which  said  mortal  bruise,  he  the  said 
Richard  Roe  then  and  there  instantly  died.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say,  that  the  sddd  John  Doe  him 
the  said  Richard  Roe  in  the  manner  and  by  the  means  (or  in  manner 
and  form')  aforesaid,  feloniously,  wilfully  and  of  his  malice  afore- 
thought, did  kill  and  murder,  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity. 

1.  The  second   count   of  the   indict-        2.  The  matter  enclosed  by  []  will  not 
ment,    which    was  defective,    is    here     be  found  in  the  reported  case, 
omitted,  though  set  out  in  the  reported        3.  See,   generally,  supra,  note    i,   p. 
case.  416. 
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(/)  With  Bludgeon  or  Club.^ 

aa.  Generally. 

Form  No.  10472. 

(Precedent  in  State  v.  Conley,  39  Me.  79.)* 

State  of  Maine. 

Cumberland,  ss.  — At  the  Supreme  Judicial  Covirt,  begun  and  holden 
at  Portland,  within  and  for  the  county  of  Cumberland,  on  the  first 
Tuesday  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty-four. 

The  jurors  tor  said  State,  upon  their  oaths  present  that  Martin  Conley 
and  John  Conley  of  Portland  in  the  county  of  Cumberland,  laborers,  on 
the  twelfth  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-four,  at  Portland  in  said  county  of  Cumberland, 
with  force  and  arms,  in  and  upon  one  Thomas  Guiner,  feloniously, 
wilfully  and  of  their  malice  aforethought,  did  make  an  assault,  and 
that  they,  the  said  Martin  Conley  and  John  Conley,  then  and  there  with 
certain  dangerous  weapons,  to  wit,  certain  wooden  clubs,  of  the 
length  oi  four  feet  and  of  the  thickness  of  two  inches,  which  they,  the 
said  Martin  Conley  3Sid  John  Conley,  then  and  there,  in  both  of  their 
hands  had  and  held,  the  said  Thomas  Guiner,  in  and  upon  the  front 
and  upper  part  of  the  head  of  him,  the  said  Thomas  Guiner,  then  and 
there  feloniously,  wilfully  and  of  their  malice  aforethought,  did  strike 
and  beat,  giving  unto  him,  the  said  Thomas  Guiner,  then  and  there 
with  the  said  dangerous  weapons,  to  wit,  with  the  said  wooden  clubs, 
of  the  length  of  four  feet  and  of  the  thickness  of  two  inches,  two 
mortal  wounds,  of  which  said  mortal  wounds  he,  the  said  Thomas 
Guiner,  on  the  twenty-first  day  of  February  now  last  past,  at  Portland 
aforesaid  in  the  county  aforesaid,  did  languish  and  die.  And  so  the 
jurors  aforesaid,  upon  their  oaths  aforesaid  do  say,  that  the  said 
Martin  Conley  and  John  Conley,  him,  the  said  Thomas  Guiner,  in 
manner  and  form  aforesaid,  feloniously,  wilfully  and  of  their  malice 
aforethought,  did  kill  and  murder,  against  the  peace  of  said  State, 
and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

[A  true  bill.  Jas.  W.  Day,  Foreman.  ]3 

1.  By  Beating  and  Choking.  —  For  form  that  any  fact  alleged  took  place  in 
of  an  indictment  for  murder  by  beating  the  jurisdiction  of  the  court;  that  the 
with  a  bludgeon  or  club  and  choking  wounds  were  not  described  by  length, 
see  3  Chit.  Cr.  L.  (5th  Am.  from  2d  breadth  and  depth;  that  it  did  not  ap- 
Lond.  ed.)  763;  2  Rev.  Swift's  Dig.  814.  pear  that   the  wounds  were  given   by 

2.  After  a  verdict  of  guilty  of  murder  the  "'stroke  or  strokes  aforesaid"; 
in  the  second  degree  a  motion  in  arrest  and  that  the  phrase  "did  suffer  and 
of  judgment  was  made,  which  was  languish,  and  languishing  did  live," 
overruled.    Among  the  causes  assigned  was  omitted. 

in  this  motion  were  that  the  indictment         See,  generally,  supra,  note  i,  p.  416. 
did  not  show  that  the  court  was  held  in         3.  The   matter   enclosed    by    [  ]  will 
the  state  of  Maine;  that  it  did  not  show     not  be  found  in  the  reported  case. 
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Form  No.  10473. 

(Davis's  Prec.  190.)' 

{Commencement  as  in  Form  No.  6.) 

The  jurors  for  the  said  commonwealth  upon  their  oaths  present, 
\}cidX  John  Francis  Knapp,  in  the  county  of  Essex  aforesaid,  mariner^ 
on  the  sixth  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty,  with  force  and  arms,  at  Salem  aforesaid,  in  the 
county  aforesaid,  in  and  upon  oxit.  Joseph  White,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  make  an  assault;  and  that  he  the 
said  John  Francis  Knapp,  with  a  certain  deadly  weapon  made  of  hard 
wood  and  loaded  with  lead  in  the  head  thereof, called  a  bludgeon, which 
he  the  said  John  Fraticis  Knapp  in  his  right  hand  then  and  there  had 
and  held,  the  aforesaid  Joseph  White,  in  and  upon  the  left  side  of  the 
forehead  over  the  left  temple  of  him  the  said  Joseph  White,  then  and 
there  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  strike, 
penetrate,  wound,  and  fracture,  giving  to  the  said  Joseph  White  then 
and  there  with  the  bludgeon  aforesaid,  in  and  upon  the  left  side  of 
the  forehead  over  the  left  temple  of  him  the  sdJxd  Joseph  White,  one 
mortal  wound  of  the  length  of  three  inches,  and  of  the  width  and 
depth  of  two  inches;  of  which  said  mortal  wound  the  aforesaid  yt»^^/^ 
White  then  and  there  instantly  died;  and  so  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  say,  that  the  sdixA  John  Francis  Knapp 
the  aforesaid  y^^^/,^  White  then  and  there  in  manner  and  by  the 
means  aforesaid,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  kill  and  murder;  against  the  peace  of  the  said  commonwealth,  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 

{Signature  as  in  Form  No.  6.) 

Form  No.  10474. 

(Precedent  in  Williams  v.  State,  3  Heisk.  (Tenn.)  37.)* 
State  of  Tennessee,  \  Circuit  Court. 
Hamilton  County.    \  February  Term,  \%68 

The  grand  jurors  for  the  State,  upon  their  oaths  present  \hdA.  Henry 
Williams,  alias  Andrew  Williams,  alias  Andy  Williams,  colored,  on  the 
fifth  day  oi  November,  iS67,  in  Hamilton  county,  aforesaid,  did  felo- 
niously and  of  his  malice  aforethought,  assault  Adolph  Deutch,  and 
then  and  there  willfully,  maliciously,  deliberately  and  premeditatedly, 
did  kill  and  murder  the  said  Adolph  Deutch,  by  striking  and  beating 
him  on,  over  and  against  the  head,  with  a  stick,  club  or  bludgeon,  in 
the  hands  of  the  said  Henry,  alias  Andrew,  alias  Andy  Williams,  thereby 
inflicting  upon  the  head  of  the  said  Adolph  Deutch  mortals  wounds 
and  injuries,  of  which  he  then  and  there  died,  against  the  peace  and 
dignity  of  the  State. 

A.  A.  Hyde,  Attorney  General. 

1.  See,  generally,  supra,  note  i,  p.  murder  in  the  first  degree'  when  the 
416;  also  Com.  z/.  Knapp,  9  Pick.  (Mass.)  proof  shows  the  offense  to  have  been 
496.  committed  in  the  county  and  when  the 

2.  This  indictment  was  held  sufficient  descriptive  words  essential  to  the 
to  sustain  a  conviction  of  murder  in  the  offense  of  murder  in  the  first  degree 
first  degree,    it  being   unnecessary   to  are  used. 

aver   a   venue    or   to   use    the   words        See   generally,  supra,  note  i,  p.  416. 
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bb.  Against  Principal  in  Second  Degree,  Party  who  Gave  Blow  Unknown. 

Form  No.  10475. 

(4  Wentw.  PI.  46;  3  Chit.  Cr.  L,  (5th  Am.  from  2d  Lond.  ed.)  762; 
2  Rev.  Swift's  Dig.  814.)' 

Middlesex,  to  wit.  The  jurors  for  our  sovereign  lord  the  king,  upon 
their  oath  present,  that  Edward  Quirk,  late  of  the  parish  of  SL  Paul, 
Corent  Garden,  in  the  county  of  Middlesex  aforesaid,  laborer,  otherwise 
called  Ediuard  Kirk,  late  of  the  same  place,  laborer,  together  with  a 
certain  other  person,  to  the  jurors  aforesaid  as  yet  unknown,  not 
having  the  fear  of  God  before  their  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  on  the  tenth  day  of  May,  in 
the  ninth  year  of  the  reign  of  our  sovereign  lord  George  the  Third  by 
the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land king,  defender  of  the  Faith,  with  force  and  arms,  at  the  parish  of 
St.  Paul,  Covent  Garden,  in  the  county  of  Middlesex,  in  and  upon  one 
George  Hopkins,  in  the  peace  of  God,  and  our  said  lord  the  now  king, 
then  and  there  being  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, did  make  an  assault,  and  that  the  said  person, .to  the  jurors 
aforesaid  yet  unknown,  with  a  certain  stick,  of  the  value  of  one  penny, 
which  the  said  person,  so  to  the  jurors  aforesaid,  as  yet  unknown,  in 
his  right  hand,  then  and  there  had  and  held,  the  said  George  Hopkins, 
in  and  upon  the  head  of  him  the  said  George  Hopkins,  on  the  right 
side  thereof,  near  to  the  temple  muscle,  then  and  there  feloniously, 
wilfully,  and  of  his  malice  aforethought,  did  strike,  giving  to  the  said 
George  Hopkins,  then  and  there  with  the  stick  aforesaid,  by  the  stroke 
aforesaid,  in  manner  aforesaid,  in  and  upon  the  head  of  him  the  said 
George  Hopkins,  in  the  right  side  thereof,  near  to  the  temple  muscle, 
one  mortal  wound,  of  the  length  of  two  inches,  and  of  the  depth  of 
half  an  inch,  of  which  said  mortal  wound  the  said  George  Hopkins,  on 
and  from  the  said  eighth  day  of  May,  until  and  upon  the  third  day 
oi  June  in  the  ninth  year  aforesaid,  as  well  at  the  parish  of  St.  Paul, 
Covent  Garden,  as  at  the  parish  of  St.  Mary-le-Bow  in  said  county  of 
Middlesex,  did  languish,  and  languishing  did  live,  and  then  and  there, 
that  is  to  say,  on  the  said  third  day  of  June,  in  the  ninth  year  afore- 
said, at  St.  Mary-le-Bow,  in  said  county  of  Middlesex,  he  the  said 
George  Hopkins,  of  the  mortal  wound  aforesaid  died,  and  that  the  said 
Edivard  Quirk,  otherwise  Edward  Kirk,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  was  present,  aiding,  helping,  abetting,  com- 
forting, assisting,  and  maintaining  the  said  person,  so  to  the  jurors 
aforesaid  yet  unknown,  in  the  felony  and  murder  aforesaid,  in  manner 
and  form  aforesaid,  to  do  and  commit:  And  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the  said  person,  so  to  the 
jurors  aforesaid,  as  yet  unknown,  and  the  said  Edward  Quirk,  other- 
wise Edward  Kirk,  the  said  George  Hopkins  in  manner  and  form  afore- 
said, feloniously,  wilfully,  and  of  their  malice  aforethought,  did  kill 
and  murder,  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity. 

1.  The  defendant  was  convicted  un-  See,  generally,  supra,  note  i,  p. 
der  this  indictment.    4  Wentw.  PI.  46.     416. 

422  Volume  9. 


10476.  HOMICIDE.  10477. 

cc.  And  Shooting, 

Form  No.  10476. 
(Precedent  in  Slate  v.  Baldwin,  15  Wash.  i6.)* 

[In  the  Superior  Court  of  the  State  of  Washington  for  the  Count7 
oi  Skagit. 

The  State  of  Washington 

against 

Edwin  Baldwin,  Ozro  Perkins  and  Ulysses  Loop.  J^ 

Edwin  Baldwin,  Ozro  Perkins,  and  Ulysses  Loop,  are  accused  by 
George  A.  Joiner,  as  prosecuting  attorney  of  Skagit  county,  State  of 
Washington,  by  this  information,  of  the  crime  of  murder  in  the  first 
degree,  committed  as  follows;  the  said  Edwin  Baldwin,  Ozro  Perkins, 
and  Ulysses  Loop  in  the  County  of  Skagit,  State  of  Washington,  on  the 
9th  day  of  August,  a.  d.  \Wo,  then  and  their  being,  did  purposely  and 
of  their  deliberate  and  premeditated  malice,  kill  one  Alonzo  Wheeler 
by  then  and  there  purposely  and  of  their  deliberate  and  premeditated 
malice  striking  and  beating  him,  the  said  Alonzo  Wheeler  with  a 
heavy  stick,  to  wit:  a  cane,  kicking  and  stamping  him  with  the  heels 
of  their  boots  and  shoes,  and  shooting  him  with  a  certain  gun,  to 
wit:  a  revolver,  loaded  with  powder  and  ball,  thereby  mortally  wound- 
mg  the  said  Alonzo  Wheeler,  of  which  mortal  wounds,  he,  the  said 
Alonzo  Wheeler,  on  the  15th  day  of  August,  a.  d.  \W5,  died. 

\George  A.  Joiner, 


{Verification  as  in  Form  No.  2451.)]^ 

{e)   With  Crowbar. 


Prosecuting  Attorney. 


Form  No.  10477. 

(Precedent  in  Davis  v.  State,  39  Md.  357.)* 

The  State  of  Maryland, 

Carroll  County,  to  wit: 
The  grand  jurors  of  the  State  of  Maryland,  for  the  body  of  Carroll 
County,  do  on  their  oaths  present,  that  Joseph  Davis,  late  of  Carroll 
County  aforesaid,  yeoman,  on  the  fifth  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-two,  with  force  and 
arms,  at  the  County  aforesaid,  in  and  upon  one  Abraham  L.  Lynn,  in 
the  peace  of  God,  and  of  the  said  State,  then  and  there  being,  feloni- 
ously, wilfully,  and  of  his  malice  aforethought,  did  make  an  assault, 
and  that  the  said  Joseph  Davis,  with  a  certain  iron  crowbar,  in  and 
about  three  feet  in  length  and  one  inch  in  diameter,  which  he,  the  said 
Joseph  Davis,  then  and  there  had  and  held  in  both  of  his  hands,  the 
said  Abraham  L.  Lynn,  in  and  upon  the  back  part  of  the  head  of  him, 

1.  Under   this    information    the  de-  supplied  within  [  ]  will  not  be  found 

fendants  were  convicted  of  manslaugh-  in  the  reported  case, 

ter,  the    information    being   sufficient  3.  This  indictment  was  held  to  suffi- 

without  alleging  the  place  of  death.  ciently     charge    murder    in    the    first 

See,  generally,  supra,  note  i,  p.  416.  degree. 

8.  The  matter  enclosed  by  and  to  be  See,  generally   supra,  note  i,  p.  416. 
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the  said  Abraham  L.  Lynn,  then  and  there  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  strike,  giving  unto  him,  the  said  Abra- 
ham L.  Lynn,  then  and  there,  with  the  said  iron  crowbar,  by  the 
stroke  aforesaid,  in  manner  aforesaid,  in  and  upon  the  back  part  of 
the  head  of  him,  the  said  Abraham  L.  Lynn,  one  mortal  wound,  of  the 
length  of  one-and-a-half  inches,  and  of  the  width  of  one-and-a-quarter 
inches,  and  of  the  depth  of  one-eighth  of  an  inch,  of  which  said  mortal 
wound,  he,  the  said  Abraham  L.  Lynn,  on  the  said  fifth  day  of  April, 
in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  seventy-tivo, 
at  the  county  aforesaid,  did  languish,  and  languishing,  did  live.  On 
which  sdixnt  fifth  day  oi  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-two  aforesaid,  at  the  county  aforesaid,  he, 
the  said  Abraham  L.  Lynn,  of  the  said  mortal  wound  died. 

And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
the  said  Joseph  Davis,  him,  the  said  Abrahatn  L.  Lynn,  in  manner  and 
form  aforesaid,  and  by  the  means  aforesaid,  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  kill  and  murder,  contrary  to  the  Act 
of  Assembly  in  such  case  made  and  provided,  and  against  the  peace^ 
government  and  dignity  of  the  State. 

(/)   With  Gun  Barrel. 

Form  No.  10478. 

(Precedent  in  State  v.  Huggins,  12  Rich.  L.  (S.  Car.)  402.)' 

[(Commencing  as  in  Form  No.  212)]^  that  James  Huggins,  late  of  the 
district  of  Horry,  in  the  State  of  South  Carolina,  not  having  the  fear 
of  God  before  his  eyes,  but  being  moved  and  seduced  by  the  instiga- 
tion of  the  devil,  on  the  19th  day  of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-nine,  with  force  and  arms,  at  Horry 
Court  House,  in  the  district  and  State  aforesaid,  in  and  upon  one 
Enoch  Stevens,  in  the  peace  of  God  and  of  the  said  State  then  and 
there  being,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  make  an  assault,  and  that  he,  the  sdXd.  James  Huggins,  with  a 
certain  iron  gun-barrel,  of  the  value  of  one  dollar  which  he  the  said 
James  Huggins  in  both  his  hands  then  and  there  had  and  held,  the 
said  Enoch  Stevens,  in  and  upon  the  right  side  of  the  head  of  him,  the 
said  Enoch  Stevens,  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  strike,  giving  unto  him,  the  said  Enoch 
Stevens,  then  and  there,  with  the  said  gun  barrel,  by  the  stroke  afore- 
said, in  manner  aforesaid,  in  and  upon  the  right  side  of  the  head 
of  him  the  said  Enoch  Stevens,  one  mortal  wound  of  the  length  of  three 
inches,  and  of  the  depth  of  two  inches,  of  which  said  mortal  wound 
the  said  Enoch  Stevens,  from  the  said  19th  day  oi  July,  in  the  year 

1.  The  defendant    Huggins   having  their  application  to  the  day  the  blow 

been  found  guilty  of  murder,  it  was  was  struck;  and  that  if  their  application 

held  on  motion  in  arrest  of  judgment  was  uncertain  they  could  be  stricken 

that  the  indictment  was  good;  that  the  out  as  surplusage. 

words  "  then  and  there  "  in  the  conclu-  See    generally,  supra,  note  i,  p.  416. 

sion  applied  to  the  consummation   of  2.  The  matter  to  be  supplied  within 

the  murder  and  were  not  cbnfined  in  []  will  hot  be  found  in  the  reported  case. 

424  Volume  9. 


10478.  HOMICIDE.  10480. 

aforesaid,  until  the  1st  day  of  August  in  the  year  aforesaid,  at  Horry 
Court  House  aforesaid,  in  the  district  and  State  aforesaid,  did  lan- 
guish, and  languishing  did  live;  on  which  1st  day  of  August,  in  the 
year  aforesaid,  the  said  Enoch  Stevens,  at  Horry  Court  House  afore- 
said, in  the  district  and  State  aforesaid,  of  the  said  mortal  wound 
died.  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther present  that  Samuel  Taylor,  late  of  the  district  and  State  afore- 
said, on  the  day  and  year  first  aforesaid,  with  force  and  arms,  at 
Horry  Court  House,  in  the  district  and  State  aforesaid,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  was  present,  aiding,  abetting, 
and  assisting  the  said  James  Huggins,  the  felony  and  murder  afore- 
said to  do  and  commit.  And  so  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  that  the  said  James  Huggins  and  Samuel 
Taylor,  the  said  Enoch  Stevens  in  manner  and  form  aforesaid,  then 
and  there  feloniously,  wilfully,  and  of  their  malice  aforethought,  did 
kill  and  murder  against  the  peace  and  dignity  of  the  same  State 
aforesaid. 

[{Signature  as  in  Form  No.  212.  )]i 

(^)    ^ith  Hands. 

aa.  Generally. 

Form  No.  10479. 

(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  764;  2  Rev.  Swift's  Dig.  815.)' 

{Commencing  as  in  Form  No.  lOJf.71,  and  continuing  down  to  *)  and 
that  the  said  John  Z^^*!?  with  both  his  hands,  him  the  said  Richard  Roe 
did  then  and  there  in  and  upon  the  head  and  left  temple  of  him  the 
said  Richard  Roe  feloniously,  wilfully,  and  of  his  malice  aforethought, 
strike  and  beat;  and  that  the  said /"<?/;«  Doe,  by  the  striking  and 
beating  aforesaid,  did  then  and  there,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  give  unto  him  the  said  Richard  Roe  one  mor- 
tal bruise  in  and  upon  the  said  left  temple  of  him  the  said  Richard 
Roe  of  the  length  of  two  inches  and  of  the  breadth  of  two  inches,  of 
which  said  mortal  bruise  he  the  said  Richard  Roe  then  and  there 
instantly  died.     And  so  {concluding  as  in  Form  No.  lOJfll). 

bb.  And  Kicking. 

Form  No.  10480. 

(3  Chit  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  761;  2  Rev.  Swift's  Dig.  813; 
Davis's  Prec.  176.)' 

{Commencing  as  in  Form  No.  lOJfJl,  and  continuing  down  to  *)  and 
that  the  said  John  Doe  then  and  there  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  strike,  beat,  and  kick  the  said  Richard 
Roe  with  his  hands  and  feet,  in  and  tipon  the  head,  breast,  back, 
belly,  sides,  and  other  parts  of  the  body  of  him  the  said  Richard  Roe, 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[]  will  rtot  be  found  in  the  reported  case.     416. 
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and  did  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, cast  and  throw  the  said  Richard  Roe  down,  unto,  and  upon 
the  ground,  with  great  force  and  violence  there,  giving  unto  the  said 
Richard  Roe  then  and  there,  as  well  by  the  beating,  striking,  and  kick- 
ing of  him  the  said  Richard  Roe'xn  manner  and  form  aforesaid,  as  by  the 
casting  and  throwing  of  him  the  said  Richard  Roe  down  as  aforesaid, 
several  mortal  strokes,  wounds,  and  bruises,  in  and  upon  the  head, 
breast,  back,  belly,  sides,  and  other  parts  of  the  body  of  him  the  said 
Richard  Roe^  to  wit,  one  mortal  wound  on  the  left  side  of  the  belly  of 
him  the  said  Richard  Roe  of  the  length  oi  five  inches,  and  of  the  depth 
of  six  inches  {describe  other  wounds  in  same  way'),  of  which  said  mortal 
strokes,  wounds,  and  bruises,  he  the  said  Richard  Roe  from  the  said 
tenth  day  of  May  to  the  twelfth  day  of  May,  as  well  at  the  parish 
aforesaid,  in  the  county  aforesaid,  as  also  in  the  parish  of  St.  Chrysos- 
tom  in  the  town  of  Shrewsbury,  in  the  said  county  of  Essex,  did 
languish,  and  languishing  did  live,  on  which  said  twelfth  day  of  May, 
the  said  Richard  Roe,  at  the  parish  of  St.  Chrysostom  aforesaid,  in  the 
town  of  Shrewsbury  aforesaid,  in  the  county  aforesaid,  of  the  several 
mortal  strokes,  wounds,  and  bruises  aforesaid,  died.  And  so  {con- 
cluding as  in  Form  No.  10471). 

Form  No.  i  o  4  8 1 . 
(Precedent  in  Evans  v.  People,  12  Mich.  28.)' 

IT    .  1^       ^     *     '  f-  The  Circuit  Court  for  the  County  of  Kent. 
Kent  County,  ss.     j  ^ 

E.  G.  D.  Holden,  prosecuting  attorney  for  the  county  of  Kent  afore- 

said,  for  and  in  behalf  of  the  people  of  the  State  of  Michigan,  comes 

into  said  court,  in  the  March  term  thereof,  a.  d.  \%6S,  and  gives  it 

here  to  understand  and  be  informed,  that  George  C  Evans,  late  of  the 

city  of  Grand  Rapids,  of  the  county  of  Kent,  on  the  eighteetith  day  of 

February,  eighteen   hundred  and   sixty-three,   at  the  city  of   Grand 

Rapids,  county  aforesaid,  in  and  upon  one  Coban  Balch,  in  the  peace  of 

the   people  of  the  state  aforesaid   then  and  there  being,  feloniously, 

willfully,  and  of  his  malice  aforethought,  did  make  an  assault,  and 

that  the  said  George  C.  Evans,  then  and  there,  feloniously,  willfully, 

and  of  his  malice  aforethought,  did  strike,  beat  and  kick  the  said 

Coban  Balch,  with   his  hands,  fists  and  feet   in  and  upon  the  head, 

breast,  sides  and   other  parts   of  the  body  of  him,   the  said  Coban 

Balch,  and  did  then  and  there  feloniously,  willfully,  and  of  his  malice 

aforethought,  knock  the  said  Coban  Balch  down,  with  great  force  and 

violence,  then  giving  unto  the  said  Coban  Balch,  then  and  there,  as 

well  by  the  beating,  striking  and  kicking  of  him,  the  said  Coban  Balch, 

in   manner  and  form  aforesaid,  as  by  knocking  him,  the  said  Coban 

Balch,  down,  as  aforesaid,  several  mortal  strokes,  wounds  and  bruises, 

1.  This  information  is  in  the  full  form  only  be  sustained  according  to  the  rules 

of  a  common-law  indictment  for  murder  of  the  common  law,  it  would  not  come 

except  that  in   the  concluding    part  it  up  to   the    certainty    required."      But 

does  not  state  whom  the  defendant  "  did  under    a  Michigan    statute    (2   Comp. 

"  kill  and  murder."     In  passing  upon  its  Laws,    §   6054)    the    information    was 

sufficiency  the  court  said,  "  it  is  quite  deemed  sufficient. 

probable  that  if  this  information  could         See,  generally,  supra,  note  i,  p.  416. 
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in  and  upon  the  head,  breast,  sides,  and  other  parts  of  the  body  of 
him,  the  said  Coban  Balch,  of  which  said  mortal  strokes,  wounds  and 
bruises,  he,  the  said  Coban  Balch,  from  the  eighteenth  day  of  February, 
A.  D.  186.?,  until  the  twentieth  day  of  February,  iS63,  did  languish,  and 
languishing,  did  live;  on  which  said  20th  day  of  February,  in  the  year 
aforesaid,  the  said  Coban  Balch,  at  Grand  Rapids,  in  the  county  and 
state  aforesaid,  of  the  several  mortal  strokes,  wounds  and  bruises 
aforesaid,  died;  and  so  the  court  is  informed  that  George  C.  Evans 
in  manner  and  form  aforesaid,  feloniously,  willfully,  and  of  his  malice 
afore  thought,  did  kill  and  murder,  contrary  to  the  statute  in  such 
case  made  and  provided,  and  agamst  the  peace  and  dignity  of  the 
state  of  Michigan. 

E.  G.  D.  Holden, 
Prosecuting  Attorney  for  Kent  County. 

(^)   With  Piece  of  Iron. 

Form  No.  10482. 

(Precedent  in  State  v.  Watkins,  27  Iowa  415.)' 

The  State  of  Iowa  "l 

vs.  I  In    the   Dist.    Court    of  Jackson 

Samuel  P.  Watkins,  Calvin  Nelson,  \  Co.,  State  of  Iowa, 

and  John  B.  Bucklin.  j 

The  grand  jury  of  the  connty  oi  Jackson  aforesaid,  in  the  name  and 
by  the  authority  of  the  state  of  Iowa,  accuse  Samuel  P.  Watkins, 
Calvin  Nelson  and  John  B.  Bucklin,  of  the  crime  of  murder,  perpe- 
trated and  committed  as  follows :f 

The  said  Samuel  P.  Watkins,  John  B.  Bucklin  and  Calvin  Nelson,  on 
the  23d  dsiy  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-seven,  in  the  county  aforesaid,*  in  and  upon  one 
Samuel  S.  Cronk,  in  the  peace  then  and  there  being,  feloniously,  will- 
fully, premeditatedly,  and  of  their  malice  aforethought,  did  make  an 
assault;  and  the  said  Samuel  P.  Watkins,  Calvin  Nelson  zxvA  John  B. 
Bucklin,  with  a  certain  piece  of  iron  called  a  part  of  a  clevis,  of  about 
the  length  of  twelve  inches,  and  width  of  one  inch,  and  with  one  oak 
stick  of  wood  of  the  length  of  eighteen  inches  and  of  the  thickness  of 
two  inches,  which  they  then  and  there  in  their  hands  had,  and  him, 
the  said  Samuel  S.  Cronk,  then  and  there  feloniously,  willfully, 
deliberately,  premeditatedly,  and  of  their  malice  aforethought,  divers 
times  did  strike  and  beat,  giving  to  him,  the  said  Samuel  S.  Cronk, 
by  striking  and  beating  him,  as  last  aforesaid,  with  said  piece  of  iron 
and  said  stick  of  wood,  several  mortal  strokes,  wounds  and  bruises  in 
and  upon  the  head  of  him,  the  said  Samuel  S.  Cronk,  to  wit;  One 
mortal  wound  on  the  forehead  of  him,  the  said  S.  S.  Cronk ,  one  morta.1 
wound  on  the  back  and  side  of  the  head  of  him,  the  said  Cronk,  and  one 

1.  This  indictment  is  good  for  murder  State  v.  McCormick,  27  Iowa  402  {supra, 
in  the  second  degree,  but  is  not  a  suf-     Form  No.  10470)- 

ficient  indictment  for  murder  in  the  first        See,    generally,    supra,    note    I.    p. 
degree,  for  the  reasons  pointed  out  in    416. 
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mortal  wound  extending  from  the  side  of  the  head  to  the  back  of  the 
head  of  him,  the  said  Cronk,  of  which  said  mortal  strokes,  wounds  and 
bruises,  he,  the  said  Cronk,  afterward,  to  wit,  on  the  day  and  year 
aforesaid,  at  and  in  the  county  of  Jackson,  died. 

And  the  grand  jury  aforesaid,  in  the  name  and  by  the  authority  of 
the  state  of  Iowa,  do  further  find  and  present,  that  the  said  Samuel F 
Waikins,  Calvin  Nelson  and  John  B.  Bucklm,  on  the  23ddsLy  of  January, 
A.  D.  i867,  in  the  county  oi  Jackson,  in  the  state  of  Iowa,  in  and  upon 
one  Samuel  S.  Cronk,  in  the  peace  then  and  there  being,  feloniously, 
willfully,  deliberately,  premeditatedly  and  of  their  malice  aforethought, 
did  make  an  assault;  and  with  a  part  of  an  iron  clevis,  and  with  a  stick 
of  wood,  and  with  a  knife,  did  then  and  there  strike,  beat,  bruise,  cut 
and  wound  him,  the  said  Cronk,  in  and  upon  his  head  and  other  parts 
of  his  body,  and  by  means  aforesaid,  the  said  Samuel  P  Watkins, 
Calvin  Nelson  and  John  B.  Bucklin,  did  then  and  there,  him,  the  said 
Samuel  S.  Cronk,  kill  and  murder.  And  so  the  grand  jury  aforesaid 
do  say  that  the  said  Samuel  P.  Watkins,  Calvin  Nelson  and  John  B. 
Bucklin,  him  the  said  Samuel  S.  Cronk,  in  the  manner  and  by  the 
means  aforesaid,  feloniously,  willfully,  deliberately,  premeditatedly, 
and  of  their  malice  aforethought,  did  kill  and  murder,  contrary  to  the 
laws  of  Iowa,  in  such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Iowa. 

[{^Signature  as  in  Form  No.  200. y^ 


(O    With  Poker. ^ 

Form  No.  10483 

(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  761.)' 

{Commencing  as  in  Form  No.  lOJf.71,  and  continuing  down  to  *)  and 
that  the  said  John  Doe  with  a  certain  iron  poker,  of  the  value  of  one 
shilling,  which  he  the  said  John  Doe  then  and  there  had  and  held  m 
both  his  hands,  her  the  said  Jane  Doe  in  and  upon  the  left  side  of  the 
head,  near  the  left  temple  of  her  the  %a\d  Jane  Doe  then  and  there 
feloniously,  willfully,  and  of  his  malice  aforethought,  did  hit  and 
Strike,  and  that  the  said  John  Doe  did  then  and  there  give  unto  her 
the  said  Jane  Doe  by  such  striking  of  her  with  the  poker  aforesaid, 
one  mortal  wound,  of  the  length  of  two  inches,  and  of  the  depth  of 
one  inch,  in  and  upon  the  said  left  side  of  the  head,  near  the  temple 
of  her  the  said  Jane  Doe  of  which  said  mortal  wound,  she  the  said 
Jane  Doe  then  and  there  instantly  died.  And  so  (^concluding  as  in 
Form  No.  10^11). 

1.  The  matter  to  be  supplied  within  degree,  where  the  person  who  struck 
[  ]  will  not  be  found  in  the  reported  the  blow  is  unknown,  in  3  Chit.  Cr.  L. 
case.  (5th.    Am.    from    2d    Lond.    ed.)    761; 

2.  Precedent.  —  See    also    an    indict-  Davis's  Prec.  175, 

ment  against  a  principal  in  the  second        3.  See,  generally,  supra,  note  i,  p.  416. 
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(y)   With  Revolver. 

Form  No.  10484. 

(Precedent  in  People  v.  Davis,  8  Utah  414;  Davis  v.  Utah,  151  U.  S.  263.)* 

[In  the  District  Court  of  the  First  Judicial  District,  in  and  for  the 
County  of  Uintah,  the  twenty- seventh  day  of  September^  a.  d.  \2>92 
The  State  of  Utah 
against 

Enoch  Davis. 

Enoch  Davis  is  accused  by  the  grand  jury  of  the  county  of  Uintah  by 
this  indictment,  of  the  crime  of  murder  committed  as  follows  r]^ 
The  said  Enoch  Davis,  on  the  6th  day  oi  June,  i892,  at  the  county  of 
Uintah,  in  said  territory  of  Utah,  in  and  upon  one  Louisa  Davis,  then 
and  there,  willfully,  feloniously,  and  of  his  deliberately  premeditated 
malice  aforethought,  did  make  an  assault  with  a  certain  revolver,  by 
him,  the  ssdd  Enoch  Davis,  then  and  there  had  and  held,  with  which 
said  revolver  he,  the  said  Enoch  Davis,  her,  the  said  Louisa  Davis, 
upon  the  head  did  then  and  there  willfully,  feloniously,  and  of  his 
deliberately  premeditated  malice  aforethought,  beat,  bruise,  and 
wound,  thereby  then  and  there  inflicting  upon  the  head  of  her,  the 
said  Louisa  Davis,  one  mortal  wound,  of  which  the  said  Louisa  Davis 
then  and  there  instantly  died;  and  so  the  grand  jury  aforesaid  do  say 
that,  in  manner  aforesaid,  he,  the  said  Enoch  Davis,  her,  the  said 
Louisa  Davis  Xh&w  and  there  did  kill  and  murder,  contrary  to  form  of 
the  statutes  of  said  territory  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  people  aforesaid. 

[Daniel  Webster,  County  Attorney.  J^ 

{k)   With  Shovel. 

Form  No.  10485. 

(Precedent  in  State  v.  Matakovich,  59  Minn.  515.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  4^754-)]* 

Marco  Matakovich,  Jr.,  is  accused  by  the  grand  jury  of  the  county 
of  St.  Louis,  by  this  indictment,  of  the  crime  of  manslaughter  in  the 
first  degree,  committed  as  follows:  The  said  Marco  Matakovich,  Jr., 
on  the  18th  day  of  February,  a.  d.  \WJf.,  at  Soudan,  near  the  city  of 
Tower,  in  the  said  county  of  St  Louis,  and  state  of  Minnesota,  with- 
out the  authority  of  law,  but  without  a  design  to  effect  his  death, 

1.  On  motion  in  arrest  of  judgment,  the  form  was  used  in  a  territorial 
this  indictment  was  held   sufficient  to     court. 

charge  murder  in  the  first  degree,  the  3.  A  conviction  under  this  indictment 

use   of   the  words    "and"   and    'then  of  manslaughter  in  the  second  degree 

and  there  "  making  the  felonious  intent  was   sustained.     It    is    not    necessary 

apply  to  the  killing  as  well  as  to  the  to   allege    in    the   indictment   that  the 

assault.  crime  was  committed  "  in  the  heat  of 

See,  generally,  supra,  note  i,  p.  416.  passion.' 

2.  The  matter  enclosed  by  [  ]  will  not  See.  generally,  supra,  note  r,  p.  416. 
be  found  in  the  reported  case.  The  4.  The  matter  to  be  supplied  within 
formal  parts  which  have  been  %dded  [  ]  will  not  be  found  in  the  reported 
conform  to  the  state  practice,  although  case. 
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feloniously  did  kill  and  murder  one  Mat  Vivada,  a  human  being,  by 
then  and  there  striking  him  upon  the  head  with  a  shovel,  thereby 
inflicting  on  him  a  mortal  wound,  of  which  mortal  wound  he,  the  said 
Mat  Vivada.,  died  at  Soudan  aforesaid  on  the  18th  day  of  February., 
1S94.  That  such  killing  was  neither  justifiable  nor  excusable.  Con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Minnesota. 

Dated  at  Duluth.,  in  the  said  county  of  St  Louis  and  state  of  Min- 
nesota, on  the  Srd  day  of  April,  a.  d.  i89^. 

Harvey  A.  Wing.,  Foreman  of  the  Grand  Jury. 

(/)   With  Switches  and  Sticks. 

Form  No.  10486. 

(Precedent  in  State  v  Chiles.  44  S.  Car.  339.)' 

[(^Commencing  as  in  Form  No.  212)]^  that  Alien  Chiles,  on  the  13th 
day  oi  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-four,  with  force  and  arms,  at  Abbeville  Court  House,  in  the 
county  of  Abbeville,  and  state  of  South  Carolina,  in  and  upon  one 
Margaret  Chiles,  feloniously,  willfully,  and  of  his  malice  aforethought, 
did  make  an  assault,  and  that  the  said  Allen  Chiles  her,  the  said  Mar- 
garet Chiles,  then  and  there  feloniously,  willfully,  and  of  his  malice 
aforethought,  with  switches  and  sticks  did  strike  and  beat  and 
wound,  giving  to  the  said  Margaret  Chiles  thereby,  in  and  upon  the 
body  of  the  %^\d,  Margaret  Chiles,  one  mortal  wound,  of  which  mortal 
wound  the  said  Margaret  Chiles  then  and  there,  on  the  5th  day  of  Sep- 
tember, A,  D.  1 85-^,  died,  and  so  the  jurors  aforesaid  [{concluding  as  in 
Form  No.  10478).]^ 

{ni)   With  Instrument  Unknown. 

aa.  Generally. 

Form  No.  10487. 

(Precedent  in  People  v.  Cronin   34  Cal.  192.)* 

[(Title  of  court  and  cause  as  in  Form  No  JfJP.)]^ 

The  said  Timothy  Cronin  is  accused  by  the  grand  jury  of  the  County 
of  Marin,  State  of  California,  by  this  indictment  of  the  crime  of  mur- 
der, committed  as  follows,  to  wit:  *  The  said  Timothy  Cronin,  on  the 
eighteenth  day  of  July,  a.  d.  eighteen  hundred  and  sixty-six,  and 
prior  to  the  finding  of  this  indictment,  at  the  County  of  Marin,  State 

1.  Under  this  indictment  the  defend-  2.  The  matter  to  be  supplied  within 

ant   was   convicted   of    manslaughter,  [  ]  will  not  be  found  in   the  reported 

and  the  indictment  was  held  sufficient  case. 

although  it  charged  the  giving  of  but  3.  Under  this  indictment  defendant 

one  mortal  blow,  whereas  the  evidence  was   convicted   of  murder  in  the   first 

showed  that  many  wounds  had  been  degree    and    judgment     thereon    was 

inflicted.  affirmed,    the    indictment    being    held 

See,    generally,    supra,    note    i,    p.  sufficient. 

416.  See,  generally,  supra,  note  i,  p.  416, 
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of  California,  in  and  upon  Julia  Cronin,  unlawfully,  feloniously,  and  of 
his  malice  aforethought  did  make  an  assault;  and  the  said  Timothy 
Cronin,  with  some  means,  instruments  and  weapons  to  the  jurors 
unknown,  the  said  Julia  Croniti  in  and  upon  the  body  and  the  left  side 
of  the  head  of  the  ssad  Julia  Cronin,  then  and  there  feloniously,  will- 
fully, and  of  his  malice  aforethought  did  strike  and  beat;  the  said 
Timothy  Cronin  giving  to  said  Julia  Cronin  then  and  there,  and 
thereby,  to  wit:  with  the  means,  instruments  and  weapons  aforesaid, 
in  and  upon  the  body  and  left  side  of  the  head  of  the  said  Julia  Cronin, 
divers  mortal  bruises,  of  which  said  mortal  bruises  the  sda^  Julia 
Cronin  then  and  there  died,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  people  of  the  State  of  California. 
[{.Signature  as  in  Form  No.  159.y\^ 

Form  No.  10488. 

(Precedent  in  State  v.  O'Neil,  51  Kan.  652.)' 

[{Title  of  court  and  cause  as  in  Form  No.  5239^^ 

In  the  name  and  by  the  authority  of  the  state  oi  Kansas,  I,  W.  H. 
Carpenter,  county  attorney  in  and  for  the  county  of  Marion,  in  the 
state  oi  Kansas,  who  prosecutes  for  and  on  behalf  of  said  state  in  the 
district  court  of  said  county,  sitting  in  and  for  the  county  oi  Marion, 
and  duly  impowered  to  inform  of  offenses  committed  within  said 
county  of  Marion,  come  now  here  and  give  the  court  to  understand 
and  be  informed  *  that  one  Hugh  O' Neil,  at  the  county  oi  Marion,  in 
the  state  oi  Kansas  aforesaid,  and  within  the  jurisdiction  of  this  court, 
on  the  18th  day  oi  November,  x.  d.  i89i,  did  then  and  there  feloni- 
ously, willfully,  premeditatedly,  deliberately,  and  with  malice  afore- 
thought, make  an  assault  in  and  upon  one  Mary  O'Neil,  with  the 
intent  her,  the  said  Mary  O' Neil,  feloniously,  willfully,  premedi- 
tatedly, and  with  malice  aforethought,  to  kill  and  murder;  and  that  the 
said  Hugh  O' Neil  did  then  and  there  feloniously,  willfully,  deliberately, 
premeditatedly,  and  with  malice  aforethought,  and  with  a  certain 
blunt  instrument,  to  said  county  attorney  unknown,  and  in  manner 
to  said  county  attorney  unknown,  feloniously,  willfully,  premedi- 
tatedly, deliberately,  and  with  malice  aforethought,  and  with  the 
intent  aforesaid,  inflict  upon  the  head,  face  and  body  of  her,  the  said 
Mary  O'Neil,  certain  mortal  wounds,  bruises,  cuts,  and  contusions;  and 
that  the  ^dX'di  Hugh  O  Neil  dXdi  then  and  there  feloniously,  willfully, 
premeditatedly,  deliberately,  and  with  malice  aforethought,  and  with 
the  intent  aforesaid,  strike,  kick,  beat  and  choke  her,  the  said  Mary 
O'Neil,  with  his  hands  and  feet,  in  and  upon  the  head,  face,  neck, 
legs,  arms,  and  other  parts  of  the  body  of  her,  the  said  Mary  O' Neil, 
thereby  inflicting  certain  other  mortal  wounds,  bruises,  cuts  and  con- 
tusions on  her,  the  said  Mary  O' Neil;  and  that  the  %2i\diHugh  O'Neil 
did  then  and  there  feloniously,  willfully,  premeditatedly,  deliberately, 

1.  The  matter  to  be  supplied  within  ant  was  convicted  of  murder  in  the 
[  ]  will  not  be  found  in  the  reported  second  degree,  and  the  information  was 
case.  held  sufficient. 

2.  Under  this  information  the  defend-  See,  generally,  supra,  note  i,  p.  416. 
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and  with  malice  aforethought,  and  with  the  intent  aforesaid,  cast  and 
throw  said  J/ary  O'Neil  down  upon  the  ground,  and  against  a  certain 
stone  wall,  with  great  force  and  violence,  thereby  inflicting  upon  the 
head,  face,  legs,  arms  and  other  parts  of  the  body  of  her,  the  said 
Mary  O'Netl,  certain  other  mortal  wounds,  bruises,  cuts  and  contu- 
sions, of  which  mortal  wounds,  bruises,  cuts  and  contusions  so 
received  by  said  Mary  O'Neil  as  aforesaid,  and  so  inflicted  upon  her, 
the  said  Mary  O'Neil,  by  said  Hugh  O'Neil  as  aforesaid,  Mary  O' Neil 
did  then  and  there  instantly  die.  Wherefore,  the  said  county 
attorney  sayeth  that  ^d\^  Hugh  O' Neil  d\di  then  and  there  feloniously, 
willfully,  premeditatedly,  deliberately,  and  with  malice  aforethought, 
and  with  the  intent  aforesaid,  kill  and  murder  the  said  Mary  O'Neil, 
contrary  to  the  statute  in  such  cases  made  and  provided,  and  con- 
trary to  the  peace  and  dignity  of  the  state  of  Kansas. 

W.  H.  Carpenter, 
County  Attorney  of  Marion  County,  Kansas. 
[(  Verification^^  ^ 

Form  No.  10489. 

(Precedent  in  Com.  v.  Desmarteau,  i6  Gray  (Mass.)  2.)' 

\{Commencement  as  in  Form  No.  6.)]^ 

And  the  jurors  aforesaid  on  their  oath  aforesaid  do  further  present 
that  the  said  Alexander  Desmarteau  at  Chickopee  aforesaid  in  the 
county  of  Hampden  aforesaid  on  the  fifth  day  of  November  in  the 
year  eighteen  hundred  and  fifty-eight  in  and  upon  one  Augustine 
Lucas  of  said  Chickopee  feloniously,  wilfully  and  of  his  malice  afore- 
thought did  make  an  assault,  and  that  the  said  Alexander  did  then 
and  there  by  some  weapon  and  instrument  to  the  jurors  unknown  the 
said  Augustine  upon  the  right  side  of  the  head  and  face  and  upon  the 
forehead  and  nose  and  upon  the  left  side  of  the  head  of  her  the  said 
Augustine  then  and  there  feloniously,  wilfully  and  of  his  malice  afore- 
thought did  strike  and  beat,  giving  unto  the  sd  Augustine  then  and 
there  with  sd  weapon  and  instrument  to  the  jurors  unknown  by  the 
strokes  aforesaid  in  the  manner  aforesaid  in  and  upon  the  right  side  of 
the  head  and  face  and  upon  the  forehead  and  nose  and  upon  the  left 
side  of  the  head  of  her  the  sd  Augustitie  divers  deadly  and  mortal  bruises 
and  wounds  of  which  said  mortal  bruises  and  wounds  the  said  Augus- 
tinaXhtn  and  there  instantly  died.  And  so  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  say  that  the  said  Alexander  the  said  Augustine 
did  then  and  there  in  manner  and  form  aforesaid  feloniously,  wilfully 
and  of  his  malice  aforethought  kill  and  murder  against  the  peace  of 
satd  Commonwealth  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 

[(^Signature  as  in  Fortn  No.  6.)]^ 

1.  The  matter  to  be  supplied  within  in  technical  form,  aptly  drawn,  and  sets 
[  ]  will  not  be  found  in  the  reported  forth  fully  all  that  is  necessary  to  con- 
case,  stitute  a  charge  of  murder,  and  to  au- 

2.  This  is  the  second  count  of  the  in-  thorize  and  sustain  a  judgment  and 
dictment,  of  which  the  court  said,  "  that  sentence  therefor." 

each  and  every  one  of  these  counts  is        See,  generally,  supra,  note  i,  p.  416. 
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bb.  And  Shooting. 

Form  No.  10490. 

(Precedent  in  State  v.  Dooley,  89  Iowa  589.)' 

[(^Commencing  as  in  Form  No.  10^32,  and  continuing  down  to  *)]2  in 
and  upon  the  body  of  ont.  Nellie  Coons,  then  and  there  being,  willfully 
and  feloniously,  deliberately,  premeditatedly,  of  his  malice  afore- 
thought, did  commit  an  assault  with  deadly  weapons,  being  a  deadly 
weapon,  the  particular  description  of  which  is  to  the  grand  jury 
unknown,  and  a  pistol  then  and  there  held  in  the  hands  of  the  said 
James  O.  Dooley,  and  loaded  with  powder  and  bullet,  and  then  and 
there  the  said  James  O.  Dooley  did,  with  the  specific  intent  to  kill 
and  murder  the  said  Nellie  Coons,  willfully,  feloniously,  deliberately, 
premeditatedly,  and  of  his  malice  aforethought,  strike  and  beat  the 
said  Nellie  Coons,  upon  her,  the  %di\d.  Nellie  Coons',  head  and  body,  with 
the  said  unknown  weapon,  and  did  shoot  off  and  discharge  the  con- 
tents of  the  said  pistol  at,  against,  into,  and  through  the  head  and 
body  of  the  said  Nellie  Coons,  thereby,  willfully,  feloniously,  deliber- 
ately, premeditatedly,  and  of  his  malice  aforethought,  inflicting  upon 
the  head  and  body  of  the  said  Nellie  Coons  a  mortal  wound,  of  which 
said  mortal  wound  the  said  Nellie  Coons  then  and  there  did  die. 

[(^Signature  as  in  Form  No.  200.y\^ 

(5)  By  Casting  Stone. 
(a)   Wilfully. 

Form  No.  i  0491 . 

(3  Chit.  Cr.  L.  (5th  Am.  I'rcm  2d  Lond.  ed.)  758;  2  Rev.  Swift's  Dig.  813: 
Davis's  Prec.  174.)' 

(^Commencing  as  in  Form  No.  lOJ^Tl,  and  continuing  down  to  *)  and 
that  the  said  John  Doe  a  certain  stone  of  no  value,  which  he  the  said 
John  Doe  in  his  right  hand  then  and  there  had  and  held,  in  and  upon 
the  right  side  of  the  head,  near  the  right  temple  of  him  the  said 
Richard  Roe  then  and  there  feloniously,  willfully  and  of  his  malice 
aforethought  did  cast  and  throw,  and  that  the  said  John  Doe  with 
the  stone  aforesaid,  so  as  aforesaid  cast  and  thrown,  the  aforesaid 
Richard  Roe  in  and  upon  the  right  side  of  the  head  near  the  right 
temple  of  him  the  said  Richard  Roe  then  and  there  feloniously,  will- 
fully, and  of  his  malice  aforethought,  did  strike,  penetrate,  and 
wound;  giving  to  the  said  Richard  Roehy  the  casting  and  throwing  of 
the  stone  aforesaid,  in  and  upon  the  right  side  of  the  head  near  the 
right  temple  of  him  the  said  Richard  Roe  one  mortal  wound,  of  the 
lengtn  of  one  inch,  and  of  the  depth  of  one  inch,  of  which  said  mortal 
wound  the  said  Richard  Roe  did  then  and  there  instantly  die.  And 
so  (concluding  as  in  Form  No.  lOJfll). 

1.  Under  this  indictment  the  defend-  inflicted  wilfully,   feloniously,  deliber- 

ant  was  found  guilty  of  murder  in  the  ately,  and  with  premeditation." 

first  degree.     Speaking  of  this  indict-  See,  generally,  supra,  note  i,  p.  416. 

ment  the  court  said,  "  we  think  the  in-  2.  The  matter  to  be  supplied  within 

dictment  not  only  sufficiently,  but  very  [  ]  will  not  be  found  in  the  reported  case, 

clearly,  charges  that  both  wounds  were  3.  See,  generally,  supra,  note  2,  p.  395. 
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{J>)  Negligently. 

Form  No.  10492. 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  61.)' 

{Commencing  as  in  Form  No.  2383,  and  continuing  down  to  *)  Richard 
Roe  unlawfully  but  without  malice,  or  the  intention  to  kill,  killed  John 
Doe  by  negligently  throwing  a  brick  from  the  top  of  a  house,  against 
the  peace  \concluding  as  in  Form  No.  2383). 


(6)  By  Cutting  or  Stabbing.^ 
{a)  With  Axe. 

Form  No.  10493. 

(Precedent  in  Home  v.  State,  i  Kan.  42.)' 

\(  Title  of  court  and  cause  as  in  Form  No  JfiSlS^p^^ 

The  grand  jurors  for  the  state  of  Kansas,  and  in  and  of  the  county 
of  Leavenworth,  duly  empaneled,  sworn  and  charged  to  inquire  within 
and  for  said  county,  upon  their  solemn  oaths  do  present,  that 
Carl  Home,  late  of  said  county,  at  the  county  of  Leavenworth  afore- 
said and  within  the  jurisdiction  of  this  court,  on  the  SOth  day  of 
August,  A.  D.  i86i,  in  and  upon  one  Philip  Friend,  in  the  peace  of 
God  and  this  state  then  and  there  being,  unlawfully,  feloniously,  will- 


1.  This  is  manslaughter  in  the  second 
degree  under  Ala.  Crim,  Code  (1896),  § 
4860. 

See,  generally,  supra,  note  2,  p.  395. 

2.  Sequisites  of  Indictments  —  Gener- 
ally. —  See  supra,  note  2,  p.  395. 

^^  Stab"  Equivalent  to  "Strike.'"  — 
The  word  percussit  (did  strike)  is  not 
technical,  in  an  indictment  for  murder; 
but,  where  the  blow  is  made  with  a 
dirk,  the  words  "stab,  stick,  and 
thrust,"  are  equivalent  thereto.  Gibson 
V.  Com.,  2  Va.  Cas.  iir. 

Negativing  Necessity  for  Cutting.  — 
In  an  indictment  for  murder,  wherein 
death  is  alleged  to  have  resulted  from  a 
mortal  wound,  made  upon  the  person 
of  the  deceased  "by  cutting"  with  a 
purpose  to  kill  and  with  premeditated 
malice,  it  need  not  be  alleged  that  such 
wound  was  not  inflicted  in  performing 
a  necessary  surgical  operation  upon  the 
person  of  the  deceased.  Merrick  v. 
State,  63  Ind.  327. 

Precedents.  —  For  other  forms  of  in- 
dictments for  homicide  by  cutting  and 
stabbing,  see  as  follows,  to  wit:  3  Chit. 
Cr,  L.  (5th  Am.  from  2d  Lond.  ed.) 
756,  757,  758;  2  Rev.  Swift's  Dig.  812, 
813:  Davis's  Prec.  172.  173;  Phillips  v. 
Stale,  68  Ala.  469;  Wood  v.  State,  92 
Ind.  269;  Warner  v.  Stale,  114  Ind.  137; 


State  V.  Moran,  7  Iowa  236;  State  v. 
Davis,  41  Iowa  311;  State  v.  Bowen,  16 
Kan.  475;  State  v  Harp,  31  Kan.  496; 
Bullitt's  Crim.  Code  Ky.  (1895),  p.  146, 
No.  4;  Alford  V.  Com.,  84  Ky.  623; 
Noble  V.  Com.,  (Ky.  1890)  13  S.  W.  Rep. 
429;  State  V.  Knight,  43  Me.  11;  Com. 
V.  Roberts,  108  Mass.  296;  Com.  v.  Coy, 
157  Mass.  200:  State  v.  Ramsey,  82 
Mo.  133;  State  v.  Burns,  99  Mo.  471; 
State  V.  Worton,  139  Mo.  526;  State  v. 
Jones,  50  N.  H.  369;  People  v.  John- 
son, 2  Wheel.  Cr.  Cas.  (N.  Y.  Oyer  & 
T.)  361;  People  V.  White,  22  Wend.  (N. 
Y.)  167;  Keefe  v.  People,  7  Abb.  Pr.  N. 
S.  (N.  Y.  Ct.  App.)  76*,  40  N.  Y.  348; 
People  V.  Holmes,  6  Park.  Cr.  Rep.  (N. 
Y.  Supreme  Ct.)  25;  Sanchez  v.  People, 
22  N.  Y.  147;  Shay  v.  People,  22  N.  Y. 
317;  Kennedy  v.  People,  39  N.  Y.  245; 
Peterson  v.  State,  12  Tex.  App.  650; 
Weatherman  v.  Com.,  (Va.  1894)  19  S. 
E.  Rep.  778;  Kibler  v.  Com.,  94  Va. 
804. 

3.  For  errors  in  instructions  a  convic- 
tion of  murder  in  the  first  degree  under 
this  indictment  was  reversed  and  the 
cause  remanded  for  new  trial. 

See,  generally,  supra,  note  2. 

4.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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fully,  deliberately,  premeditatedly,  and  of  his  malice  aforethought, 
did  make  an  assault;  and  the  said  Carl  Home,  with  a  certain  axe 
made  of  iron  and  steel,  which  he,  the  said  Carl  Home,  then  and 
there  in  both  of  his  hands  had  and  held;  the  said  Philip  Friend \vl 
and  upon  the  back  and  front  part  of  the  head  of  him,  the  said  Philip 
Friend,  and  in  and  upon  the  breast  of  him,  the  said  Philip  Friend, 
then  and  there  unlawfully,  feloniously,  willfully,  deliberately,  pre- 
meditatedly, and  of  his  malice  aforethought,  did  strike,  thrust,  and 
penetrate,  giving  to  the  said  Philip  Friend,  then  and  there,  with  the 
axe  aforesaid,  in  and  upon  the  back  and  front  parts  of  the  head  of 
him,  the  said  Philip  Friend,  and  in  and  upon  the  breast  of  him,  the 
said  Philip  Friend,  several  mortal  wounds,  of  which  said  mortal 
wounds,  so  given  as  aforesaid  by  the  said  Carl  Home  as  aforesaid,  he 
the  said  Philip  Friend  then  and  there,  to  wit,  on  the  SOth  day  of 
August,  A.  D.  \%61,  at  the  county  of  Leavenworth  aforesaid,  and  within 
the  jurisdiction  of  this  court,  instantly  died;  and  so  the  grand  jurors 
aforesaid,  upon  their  oaths  aforesaid  do  say:  That  the  said  Carl 
Home,  him  the  said  Philip  Friend,  in  manner  and  form  aforesaid,  un- 
lawfully, feloniously,  willfully,  deliberately,  premeditatedly  and  of  his 
malice  aforethought,  did  kill  and  murder,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Kansas. 

^Signature  as  in  Form  No.  ^0^7.)]^ 

Form  No.  10494. 

(Precedent  in  Lake  v.  People,  i  Park.  Cr,  Rep.  (N.  Y.  Supreme  Ct.)  496.)' 
Dutchess  County,  ss:  The  jurors  of  the  people  of  the  state  of  New 
York,  in  and  for  the  body  of  the  county  of  Dutchess,  upon  their  oaths 
and  affirmations  do  present  that  George  Lake,  late  of  the  town  of 
La  Grange,  County  of  Dutchess,  and  State  of  New  York,  laborer,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced 
by  the  instigation  of  the  devil,  on  the  seventh  day  oi  June,  in  the  year 
one  thousand  eight  hundred  and  fifty-three,  with  force  and  arms,  at 
the  town  of  La  Grange,  in  the  county  of  Dutchess  aforesaid,  in  and 
upon  one  Hannah  Crom^vell,  otherwise  called  Hannah  La'ke,  in  the 
peace  of  God  and  of  the  said  people  of  the  state  of  Neiu  York,  then 
and  there  being  then  and  there  feloniously,  willfully  and  of  malice 
aforethought,  did  make  an  assault,  and  that  the  said  George  Lake, 
with  force  and  arms,  with  a  certain  axe,  which  he  the  said  George  Lake 
then  and  there  held,  in  his  hands,  the  said  Hannah  Cromwell,  other- 
wise called  Hannah  Lake,  in  and  upon  the  head  of  her  the  said  Hannah 
Cromwell,  otherwise  called  Hannah  Lake,  feloniously,  willfully,  and  of 
malice  aforethought,  did  strike,  beat  and  cut,  givmg  her,  the  said 
Hannah  Cromwell,  otherwise  called  Hannah  Lake,  by  such  striking 
and  beating  and  cutting,  one  mortal  wound,  in  and  upon  the  head  of 
her  said  Hannah  Cromwell,  otherwise  called  Hannah  Lake,  and  in  and 
upon  the  left  side  of  the  head  of  her  said  Hannah  Cromwell,  other- 

1.  The  matter  to  be  supplied  within     practice.     For  the  present  form  of  in- 
[]  will  not  be  found  in  the  reported  case,     dictment  in  New  York  consult  the  title 

2.  This  was  a  good   indictment  for     Indictments. 

murder  under   the   former  New    York        See,  generally,  supra,  note  2,  p.  434. 
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wise  called  Hannah  Lake,  of  the  length  of  three  inches  and  of  the 
depth  of  one  inch,  of  which  said  mortal  wound,  she,  the  said  Hannah 
Cromwell,  otherwise  called  Hannah  Lake,  on  the  said  seventh  day  of 
June,  in  the  year  one  thousand  eight  hundred  2in^  fifty-three,  afore- 
said, at  the  town  and  in  the  county  aforesaid  did  languish,  and  lan- 
guishing did  live,  until  the  eleventh  day  of  the  same  month  oi  June, 
and  afterward,  to  wit,  on  the  said  eleventh  day  oi  June,  in  the  year 
and  at  the  place  last  aforesaid,  the  said  Hannah  Cromwell,  otherwise 
called  Hannah  Lake,  oi  the  said  mortal  wound  died;  and  so  the  jurors 
aforesaid,  upon  their  oaths  and  affirmations  aforesaid,  do  say  that 
the  said  George  Lake,  the  said  Hannah  Cromwell,  otherwise  called 
Hannah  Lake,  in  manner  and  form  aforesaid,  feloniously,  willfully, 
and  of  malice  aforethought  did  kill  and  murder,  against  the  peace 
of  the  people  of  the  state  of  New  York,  and  their  laws,  and  dignity, 
and  against  the  form  of  the  statute  in  such  case  made  and  provided. 
And  the  jurors  aforesaid  upon  their  oaths  and  affirmations,  afore- 
said, do  further  present  that  George  Lake,  late  of  the  town  of 
La  Grange,  in  the  county  of  Dutchess  and  state  of  New  York,  laborer, 
not  having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  on  the  seventh  day  oi  June  in 
the  year  one  thousand  eight  hundred  dindi  fifty-three,  with  force  and 
arms,  at  the  town  of  La  Grange,  in  the  county  and  state  aforesaid,  in 
and  upon  one  Hannah  Cromwell,  otherwise  called  Hannah  Lake,  in 
the  peace  of  God  and  the  people  of  the  said  state,  then  and  there 
being,  then  and  there  feloniously,  willfully,  unlawfully,  and  from  a 
premeditated  design  to  effect  the  death  of  the  Sdixd  Hannah  Cromwell, 
otherwise  called  Hannah  Lake,  did  make  an  assault,  and  the  said 
George  Lake,  with  a  certain  axe  made  of  iron  and  steel,  of  the  value 
of  one  dollar,  which  he  the  said  George  Lake,  in  his  hands  then  and 
there  held,  the  said  Hannah  Cromwell,  otherwise  called  Hannah  Lake^ 
in  and  upon  the  left  side  of  the  head  of  her,  the  said  Hannah  Crom- 
well, otherwise  called  Hannah  Lake,  just  above  the  ear  of  her  the 
said  Hannah  Cromwell,  otherwise  called  Hannah  Lake,  then  and  there 
unlawfully,  willfully,  maliciously,  and  of  his  malice  aforethought,  did 
strike,  thrust,  beat  and  cut,  giving  to  the  said  Hannah  Cromwell, 
otherwise  called  Hannah  Lake,  then  and  there,  with  the  axe  aforesaid, 
in  and  upon  the  left  side  of  the  head  of  her  the  said  Hannah  Crom- 
well, otherwise  called  Hannah  Lake,  just  above  the  ear  of  her  the 
said  Hannah  Cromwell,  otherwise  called  Hannah  Lake,  one  mortal 
wound,  of  the  length  of  three  inches,  and  of  the  depth  of  one  inch,  of 
which  said  mortal  wound  the  sdi\d.  Hannah  Cromwell,  otherwise  called 
Hannah  Lake,  from  the  said  seventh  day  of  June,  in  the  year  last  afore- 
said, until  the  eleventh  day  of  June,  in  the  same  year,  at  the  town 
aforesaid,  in  the  county  aforesaid,  did  languish,  and  languishing  did 
live,  on  which  said  eleventh  day  oi  June  in  the  year  aforesaid,  the  said 
Hannah  Cromwell,  otherwise  called  Hannah  Lake,  at  the  town  of 
La  Grange  aforesaid,  in  the  county  aforesaid,  of  the  said  mortal 
wound  did  die;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say,  that  the  said  George  Lake  her  the  said  Hannah  Cromwell, 
otherwise  called  Hannah  Lake,  in  the  manner  and  by  the  means 
aforesaid,  feloniously,  willfully,  unlawfully  and  of  malice  aforethought, 
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and  with  a  premeditated  design  to  effect  the  death  of  the  said  Hannah 
Cromwell,  otherwise  called  Hamiah  Lake.,  did  kill  and  murder,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  the  people  of  the  state  of  New  York,  and  their 
laws  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  afore- 
said, do  further  present  that  George  Lake,  late  of  the  town  of  La 
Grange,  in  the  county  of  Dutchess  and  state  of  New  York,  laborer,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced 
by  the  instigation  of  the  devil,  on  the  seventh  day  of  June  in  the  year 
one  thousand  eight  hundred  diVid  fifty- three,  with  force  and  arms,  at 
the  town  aforesaid,  in  the  county  aforesaid,  in  and  upon  one  Hamiah 
Cromwell,  otherwise  called  Hannah  Lake,  in  the  peace  of  God  and  the 
said  people  then  and  there  being,  then  and  there,  feloniously,  will- 
fully, and  of  his  malice  aforethought,  did  make  an  assault,  and  that 
the  said  George  Lake,  with  a  certain  axe  and  a  certain  sword  which  he 
the  said  George  Lake  in  his  hand  then  and  there  had,  and  held,  the 
said  Hannah  Cromwell,  otherwise  called  Hannah  Lake,  in  and  upon  the 
head,  neck,  arms,  legs,  and  body  of  her  the  said  Hannah  Cromwell, 
otherwise  called  Hannah  Lake,  then  and  there,  feloniously,  willfully 
and  of  his  malice  aforethought,  did  strike,  cut  and  thrust,  giving  to 
the  said  Hannah  Cromwell,  otherwise  called  Hannah  Lake,  then  and 
there,  with  the  axe  and  sword,  aforesaid,  in  and  upon  the  head,  neck, 
arms,  legs  and  body,  of  her  the  said  Hannah  Cromwell,  otherwise 
called  Hannah  Lake,  several  mortal  wounds,  to  wit:  one  mortal  wound 
on  the  right  side  of  the  head  of  her  said  Hannah  Cromwell,  other- 
wise called  Hannah  Lake,  of  the  depth  of  one  inch  and  the  length  of 
four  inches,  one  mortal  wound  on  the  left  side  of  the  head  of  her  the 
sard  Hannah  Cromwell,  otherwise  called  Hannah  Lake,  of  the  length 
oi  four  inches,  and  of  the  depth  of  one  inch,  one  mortal  wound  on  the 
neck  of  her  the  said  Hannah  Cromwell,  otherwise  called  Hannah  Lake, 
of  the  length  of  three  inches,  and  the  depth  of  two  inches,  one  mortal 
wound  on  the  top  of  the  head  of  the  s^xd.  Hannah  Cromwell,  otherwise 
called  Hannah  Lake,  of  the  length  of  three  inches  and  of  the  depth  of  two 
inches  of  which  said  mortal  wounds  the  said  Hannah  Cromwell,  from  the 
said  sezienthddiy  oi  June  in  the  year  aforesaid,  until  the  eleventh  day  of 
June  in  the  year  aforesaid,  of  the  town  aforesaid  and  the  county  afore- 
said, did  languish  and  languishing  did  live,  on  which  said  11th  day  of 
June  in  the  year  aforesaid,  the  said  Hannah  Cromwell,  at  the  town  afore- 
said, in  the  county  aforesaid,  of  the  said  mortal  wound  aforesaid,  died; 
and  the  jurors  aforesaid,  upon  their  oaths  aforesaid  do  say  that  the 
said  George  Lake  the  said  Hannah  Cromwell,  otherwise  called  Hannah 
Lake,  in  manner  and  form  aforesaid,  feloniously,  willfully  and  of  his 
malice  aforethought,  did  kill  and  murder,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided  and  against  the  peace  of  the 
people  of  the  state  of  New  York,  and  their  laws  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  afore- 
said, do  further  present  that  George  Lake,  late  of  the  town  of  La 
Grange  in  the  county  of  Dutchess  and  state  of  New  York,  laborer,  not 
having  the  fear  of  God  before  his  eyes  but  being  moved  and  seduced 
by  the  instigation  of  the  devil,  on  the  1th  day  of  June,  in  the  year 
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i85^,  with  force  and  arms  at  the  town  aforesaid  in  the  county  afore- 
said, in  and  upon  one  Hannah  Cromwell  otherwise  called  Hannah 
Lake.,  in  the  peace  of  God  and  the  people  of  said  state  then  and 
there  being,  then  and  there  feloniously,  willfully,  and  of  his  malice 
aforethought  and  from  a  premeditated  design  to  effect  the  death  of 
said  Hannah  Cromwell,  otherwise  called  Hannah  Lake.,  did  make  and 
assault,  and  that  the  said  George  Lake  then  and  there  with  force  and 
arms  and  with  certain  instruments  yet  to  the  jurors  aforesaid 
unknown  which  he  the  said  George  Lake  then  and  there  had  and  held 
in  his  hands  of  him  the  said  George  Lake  the  said  Hannah  Cromwell 
otherwise  called  Hannah  Lake  in  and  upon  the  head,  face,  and  neck 
of  her  the  said  Hannah  Cromwell.,  otherwise  called  Hannah  Lake., 
feloniously,  willfully  and  of  malice  aforethought  and  from  a  premedi- 
tated design  to  effect  the  death  of  the  said  Hannah  Cromwell.,  other- 
wise called  Hannah  Lake.,  did  strike,  beat,  cut,  then  and  there  giving 
her  the  said  Hannah  Cromwell  otherwise  called  Hannah  Lake.,  by  such 
striking,  beating,  cutting,  divers  mortal  wounds  and  contusions  in 
and  upon  the  head,  face  and  neck  of  her  the  said  Hannah  Cromwell 
otherwise  called  Hannah  Lake.,  to  wit:  one  mortal  wound  on  the  left 
side  of  the  head  of  her  the  said  Hannah  Cromwell  otherwise  called 
Hannah  Lake.,  just  above  the  ear  of  the  length  oi  four  inches  and  of 
the  depth  of  two  inches,  also  one  other  mortal  wound  on  the  right  side 
of  the  head  of  her  the  said  Hannah  Cromwell  otherwise  called  Hannah 
Lake.,  just  above  the  ear,  of  the  length  oi  five  inches  and  of  the  depth 
of  two  inches;  also  one  mortal  wound  on  the  top  part  of  the  head  of 
her  the  said  Hannah  Cromwell  otherwise  called  Hannah  Lake  above 
the  wound  aforesaid  on  the  left  side  of  the  head  of  the  said  Hannah 
Crom7vell  oth&rwi'xst  called  Hannah  Lake  of  the  length  oi  five  inches 
and  the  depth  of  two  inches,  and  divers  other  mortal  wounds  in  and 
upon  the  head,  face  and  neck  of  her  the  said  Hannah  Cromwell othtr- 
wise  called  Hannah  Lake,  oi  which  said  mortal  wounds  and  bruises  the 
said  Hannah  Cromwell  otherwise  called  Hannah  Lake,  from  the  said 
seventh  day  of  June  in  the  year  aforesaid  until  the  eleventh  day  of  the 
same  month  of  June,  in  the  year  aforesaid,  at  the  town  aforesaid,  in  the 
county  aforesaid  did  languish  and  languishing  did  live,  on  which  said 
eleventh  day  of  June  in  the  year  aforesaid  the  said  Hannah  Cromwell 
otherwise  called  Hannah  Lake  at  the  town  and  county  aforesaid,  of 
the  said  mortal  wounds  and  contusions  aforesaid  died;  and  so  the 
jurors  aforesaid  upon  their  oaths  and  aifirmations  aforesaid  do  say 
that  the  said  George  Lake  the  said  Hannah  Cromwell  otherwise  called 
Hannah  Lake  in  manner  and  form  aforesaid  feloniously,  willfully 
and  of  malice  aforethought  and  from  a  premeditated  design  to  effect 
the  death  of  the  said  Hannah  Cromwell  otherwise  called  Hannah  Lake 
did  kill  and  murder  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  of  the  people  of  the  state  of 
New  York  and  their  laws  and  dignity. 

Form  No.  10495. 
(Precedent  in  Mitchell  v.  State,  8  Yerg.  (Tenn.)  515.)' 

1.  This  is  a  good  common-law   form         See,    generally,    supra,    note    2,    p. 
of  indictment  for  murder.  434. 
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State  of  Tennessee, 
Jackson  Cy.,  5</ Judicial  circuit. 


a  -    .  . 

March  term  of  the  circuit  court  for  said  county,  in  the  year  of  our 
Lord  eighteen  hundred  and  thirty-two. 

The  grand  jurors  for  the  State  of  Tennessee.,  being  elected,  empan- 
nelled,  sworn  and  charged,  to  enquire  for  the  body  of  the  county  of 
Jackson  aforesaid,  upon  their  oath,  do  present,  that  Jesse  Mitchell, 
late  of  said  county,  laborer,  not  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil, 
on  the  twenty-fifth  day  of  March,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  thirty-two,  with  force  and  arms,  at,  to  wit:  in 
the  county  of  Jackson  aforesaid,  in  and  upon  one  Samuel  Wilson,  in 
the  peace  of  God  and  the  State,  then  and  there  being,  feloniously, 
wilfully,  unlawfully,  and  of  his  malice  aforethought,  did  make  an 
assault,  and  the  said  Jesse  Mitchell,  with  a  certain  axe  made  of  iron 
and  steel,  of  the  value  of  one  dollar,  which  he  the  said  Jesse  Mitchell  in 
both  his  hands  then  and  there  held,  the  said  Samuel  IVilson,  in  and 
upon  the  right  side  of  the  neck  of  him,  the  said  Samuel  Wilson, 
between  the  head  and  shoulder  of  him  the  said  Satnuel  Wilson,  then 
and  there  unlawfully  and  of  his  malice  aforethought,  did  strike,  thrust 
and  penetrate,  giving  to  the  said  Samuel  Wilson,  then  and  there,  with 
the  axe  aforesaid,  in  and  upon  the  right  side  of  the  neck  of  him  the 
said  Samuel  Wilson,  between  the  head  and  shoulder  of  him  the  said 
Samuel  Wilson,  one  mortal  wound,  of  the  length  of  ten  inches,  and  of 
the  depth  oifour  inches,  of  which  said  mortal  wound  the  said  Samuel 
Wilson  in  the  county  oi  Jackson  aforesaid,  on  the  day  aforesaid,  and 
the  year  aforesaid,  did  instantly  die;  and  so  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say,  that  the  said  Jesse  Mitchell,  the  said 
Samuel  Wilson,  in  manner  and  form  aforesaid,  unlawfully  and  of  his 
malice  aforethought,  did  kill  and  murder,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State. 

\{Signature  as  in  Form  No.  104-74-^]^ 

Form  No.  10496.* 

State  of  Vermont,      ) 
Rutland  County,  ss.  j 

Be  it  remembered  that,  at  a  term  of  the  County  Court,  begun  and 
holden  at  Rutland,  within  and  for  the  County  of  Rutland,  on  the 
second  Tuesday  of  September,  in  the  year  of  our  Lord  one  thousand 
•eight  hundred  and  serenty-four,  the  Grand  Jurors  within  and  for  the 
body  of  the  said  County  of  Rutland,  here  in  court  duly  empanneled 
and  sworn,  upon  their  oaths  present: 

That  John  P.  Phair,  of  Rutland  in  the  County  of  Rutland,  and  State 
of  Vermont,  on  the  ninth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-four,  at  Rutland,  in  the  County  of 

1.  The  matter  to  be  supplied  within  ords  in  State  v-  Phair,  48  Vl.  366, 
[  ]  will  not  be  found  in  the  reported  in  which  case  defendant  was  convicted 
case.  of  murder. 

2.  This  form  is  copied  from  the  rec-         See,  generally,  supra,  note  2,  p.  434. 
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Rutland  aforesaid,  with  force  and  arms  in  and  upon  one  Anna  Freeze, 
in  the  peace  of  God  and  this  State  then  and  there  being,  did  make  an 
assault;  and  that  the  said  yi?^^ /'.  Phair  v^'xth.  a  certain  axe,  the  said 
Anna  Freeze  then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  strike  and  bruise  and  cut,  giving  to  the  said  Anna 
Freeze  then  and  there  with  said  axe,  in  and  upon  the  front  side  of  the 
neck  of  the  said  Anna  Freeze,  one  mortal  wound,  of  which  said  mortal 
wound  the  said  Anna  Freeze  then  and  there  instantly  died;  —  and  so 
the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that 
the  said  John  P.  Phair,  the  said  Anna  Freeze,  then  and  there  in  man- 
ner and  form  aforesaid,  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, did  kill  and  murder,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  State. 

And  the  Grand  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  the  said  John  P.  Phair,  of  Rutland  \n  said  County 
of  Rutland,  on  the  ninth  day  of  June  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-four,  at  Rutland  in  the  County  of 
Rutland  aforesaid,  with  force  and  arms,  in  and  upon  one  Anna  Freeze, 
in  the  peace  of  God  and  this  State  then  and  there  being,  did  make  an 
assault;  and  that  the  S3.\d  JohnP.  Phair  with  a  certain  sharp  instru- 
ment, the  name  and  particular  shape  and  size  of  which  is  to  the  Grand 
Jurors  unknown,  the  said  Anna  Freeze  then  and  there  feloniously,  wil- 
fully and  of  his  malice  aforethought,  did  strike  and  stab,  giving  to  the 
said  Anna  Freeze  then  and  there  with  the  said  sharp  instrument,  in 
and  upon  the  right  side  of  the  neck  of  the  said  Anna  Freeze,  four 
mortal  wounds,  each  of  which  wounds  were  three  fourths  of  an  inch 
in  length,  one  of  which  wounds  pierced  the  neck  of  the  said  Anna 
Freeze  so  far  as  to  puncture  the  muscles  of  the  back  of  the  neck,  and 
three  of  said  wounds  pierced  the  neck  of  the  said  Anna  Freeze  to  the 
bone  of  the  neck,  of  which  said  mortal  wounds  the  said  Anna  Freeze 
then  and  there  instantly  died,  and  so  the  Grand  Jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  say  that  the  said  John  P.  Phair,  the 
said  Anna  Freeze  then  and  there  in  manner  and  form  aforesaid,  felo- 
niously, wilfully  and  of  his  malice  aforethought,  did  kill  and  murder, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State. 

And  the  Grand  Jurors  aforesaid,  on  their  oaths  aforesaid,  do 
further  present,  that  the  said  John  P.  Phair  of  Rutland  in  said  County 
of  Rutland,  on  the  ninth  day  of  June  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-four,  at  Rutland  in  said  County 
of  Rutland,  with  force  and  arms,  in  and  upon  one  Anna  Freeze,  in  the 
peace  of  God  and  this  State  then  and  there  being,  did  make  an 
assault;  and  that  the  sdi\d  John  P.  Phair  with  certain  instruments 
and  weapons,  the  name  and  character  of  which  are  unknown  to  the 
Grand  Jurors,  the  said  Anna  Freeze  then  and  there  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  strike,  cut  and  stab,  giving 
to  the  said  Anna  Freeze  with  the  instruments  and  weapons  aforesaid, 
in  and  upon  the  throat  and  right  side  of  the  neck  of  the  said  Anna 
Freeze,  one  mortal  cut  and  four  mortal  stabs,  said  mortal  cut  extend- 
ing from  four  to  five  inches  in  length  across  the  front  of  the  neck  on 
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throat  and  penetrating  to  the  bone  of  the  neck,  and  said/(?«r  mortal 
stabs  being  on  the  right  side  of  the  neck,  one  of  which  extended  to 
the  muscles  in  the  back  of  the  neck,  and  three  of  said  mortal  stabs 
penetrating  to  the  bone  of  the  neck,  each  of  said  four  mortal  stabs 
being  three  fourths  of  an  inch  in  length,  of  which  said  mortal  wounds 
the  said  Anna  Freeze  then  and  there  instantly  died ;  —  and  so  the 
Grand  Jurors  aforesaid,  on  their  oaths  aforesaid,  do  say  that  the  said 
John  P.  Fhair,  the  said  Anna  Freeze,  then  and  there  in  manner  and 
form  aforesaid,  feloniously,  wilfully  and  of  his  malice  aforethought, 
did  kill  and  murder,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace  and  dignity  of  the 
State. 

And  the  Grand  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  the  sdAd/ohnF.  F hair  oi  Rutland '\n%si\6.  County 
of  Rutland,  on  the  ninth  day  of  June  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-four,  at  Rutland  in  said  County 
of  Rutland,  with  force  and  arms,  in  and  upon  one  Anna  Freeze  in  the 
peace  of  God  and  this  State  then  and  there  being,  did  make  an 
assault,  and  that  the  said  John  F.  Fhair  in  some  way  and  manner,  and 
by  some  means,  instruments  and  weapons  to  the  jurors  unknown,  then 
and  there  feloniously,  wilfully  and  of  his  malice  aforethought,  did 
strike,  cut,  stab,  and  gash,  giving  to  the  said  Anna  Freeze  then  and 
there  in  manner  and  form  aforesaid,  in,  across,  and  upon  the  neck 
and  throat  of  the  said  Anna  Freeze,  divers  mortal  wounds,  of  which 
mortal  wounds  the  Sdi[dAnna  Freeze  then  and  there  instantly  died: — 
and  so  the  Grand  Jurors  aforesaid,  on  their  oaths  aforesaid,  do  say 
that  the  said  John  F.  Fhair,  the  said  Anna  Freeze  then  and  there  in 
manner  and  form  aforesaid,  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  kill  and  murder,  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided  and  against  the  peace  and 
dignity  of  the  State. 

And  the  Grand  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  the  said  John  F.  Fhair,  of  Rutland  in  said 
County  of  Rutland,  on  the  ninth  day  of  June  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-four,  at  Rutland  in  said 
Coun,ty  oi  Rutland,  with  force  and  arms  in  and  upon  ont  Anna  Freeze 
in  the  peace  of  God  and  this  State  then  and  there  being,  did  make  an 
assault,  and  that  the  said  John  F.  Fhair  in  some  way  and  manner, 
and  by  some  means,  instruments,  and  weapons  to  the  jurors  unknown, 
then  and  there  with  like  force  and  arms,  feloniously,  wilfully  and  of 
his  malice  aforethought,  did  beat,  bruise,  strike,  cut,  stab  and  thrust, 
giving  to  the  said  Anna  Freeze  then  and  there  in  manner  and  form 
aforesaid,  in  and  upon  the  head,  neck,  throat  and  body  of  the  said 
Anna  Freeze,  divers  mortal  bruises,  cuts,  stabs  and  wounds  of  which 
mortal  bruises,  cuts,  stabs,  and  wounds  the  said  Anna  Freeze  then  and 
there  instantly  died:  —  and  so  the  Grand  Jurors  aforesaid,  on  their 
oaths  aforesaid  do  say  that  the  said  John  F.  Fhair,  the  said  Anna 
Freeze,  then  and  there  in  manner  and  form  aforesaid,  feloniously, 
wilfully  and  of  his  malice  aforethought,  did  kill  and  murder,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  State. 
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(^)  With  Hatchet, 

Form  No.  10497. 

(Precedent  in  State  v.  Lautenschlager,  22  Minn.  515.)' 

\{Title  of  court  and  cause  as  in  Form  No.  Ji.75Jf.y\^ 

George  Lautenschlager,  Frank  Rapp  and  Sophie  Rapp  are  accused  by 
the  grand  jury  of  the  county  of  Ramsey,  by  this  indictment,  of  the 
crime  of  murder  committed  as  follows:  The  said  George  Lauten- 
schlager, Frank  Rapp  and  Sophie  Rapp,  on  the  first  day  of  November, 
A.  D.  i87^  at  the  city  of  St.  Paul,  in  this  county,  wrongfully,  unlaw- 
fully and  feloniously,  and  with  force  of  arms,  without  authority  of 
law,  and  with  malice  aforethought,  killed  one  Ulrica  Lick,  by  then  and 
there  cutting  her,  the  said  Ulrica  Lick,  with  a  hatchet,  or  with  some 
other  sharp  instrument  to  the  grand  jury  unknown,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Minnesota. 

[Dated  {concluding  as  in  Form  No.  Jf'llBJf)^^ 

{c)    With  Knife. 

aa.  Generally. 

Form  No.  10498. 

(Ala.  Crim.  Code  (1S96),  §  4923,  No.  60.)' 

{Commencing  as  in  Form  No.  2383,  and  continuing  down  to  *)  Richard 

Roe  unlawfully  and  intentionally,  but  without  malice,  killed  /ohn  Doe 

by  stabbing  him  with  a  knife,  against  the  peace  {concluding  as  in  Form 

No.  2383). 

Form  No.  10499. 

(Sand.  &  H.  Dig.  (1894),  p.  1666,  No.  176.)* 

Pulaski  Circuit  Court. 
State  of  Arkansas  ) 

against  >•  Indictment. 

fohn  Doe.  ) 
The  grand  jury  of  Pulaski  County,  in  the  name  and  by  the  authority 
of  the  State  of  Arkansas,  accuse  John  Doe  of  the  crime  of  murder  in 
the  second  degree,*  committed  as  follows,  viz.:  The  ^>a\d  John  Doe, 
on  t\it  fifteenth  day  oi  January,  iWj^,  in  the  county  aforesaid,  did 
feloniously,  and  with  malice  aforethought,  kill  and  murder  John 
Smith,  by  stabbing  him  with  a  knife,  from  the  effect  of  which  wound 
he  6\td  January  16,  jS94,  against  the  peace  and  dignity  of  the  State 
of  Arkansas. 

William  Gay,  Prosecuting  Attorney. 

1,  This   form  of  indictment  is   sub-  2.  The  matter  enclosed  by  and  to  be 

stantially  that  prescribed  by  the  statute  supplied  within  [  ]  will  not  be  found  in 

for  murder,  and  that  it  is  sufficient  to  the  reported  case. 

support  a  conviction  for  murder  in  the  3,  This  is  manslaughter  in  the  first 

first  degree    is   res  adjudicata  and   no  degree  under  Ala.  Crim.  Code  (i8g6),  § 

longer   open    to   discussion.     State   v.  4860. 

Lautenschlager,   22   Minn.    514   {citing  See,  generally,  supra,  note  2,  p.  434. 

Bilausky  v.  State,  3  Minn.  427;  State  4.  See,  generally,  j«/ra,  note  2,  p.  434. 

V.  Dumphey,  4  Minn.  438).  6.  Maiulaaghter.  —  In    Sand.    &   H. 

See,  generally,  supra,  note  2,  p.  434.  Dig.  Ark.  (1894),  p.  1666,  No.  177,  an 
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Form  No.  10500. 
(Precedent  in  Meiers  v.  State,  56  Ind.  339).' 

[(7y//(f  of  court  and  cause  as  in  Form  No.  IflJfB.^^ 

The  grand  jurors  oi  Johnson  County,  in  the  State  oi  Indiana,  good 
and  lawful  men,  duly  and  legally  empanelled,  charged  and  sworn  to 
inquire  into  felonies  and  certain  misdemeanors  in  and  for  the  body 
of  said  county  of  Johnson,  in  the  name  and  by  the  authority  of  the 
State  oi  Indiana,  on  their  oaths  present,  that  on^  Frank  Meiers,  late 
of  said  county,  on  the  2Jfih  day  oi  July,  a.  d.  i875,  in  said  county 
and  State  aforesaid,  did  then  and  there  unlawfully  and  feloniously, 
wilfully,  purposely  and  with  premeditated  malice,  unlawfully  kill  and 
murder  Charles  Bernauer,  by  then  and  there  feloniously,  purposely  and 
with  premeditated  malice,  cutting,  stabbing  and  mortally  wounding 
said  Charles  Bernauer  with  a  knife,  which  he,  the  said  Frank  Meiers, 
then  and  there  had  and  held  in  his  hands,  [contrary  {concluding  as  in 
Form  No.  4745).]^ 

Form  No.  i  o  5  o  i . 

(Precedent  in  State  v.  Zeibart,  40  Iowa  170.)* 

[(^Tiile  of  court  and  cause  as  in  Form  No.  200. y^ 
The  grand  jury  of  the  county  of  Floyd,  in  the  name  and  by  the 
authority  of  the  State   oi  Iowa,  3.cc\xsq  Frederick  Zeibart  diud  Julius 


indictment  for  manslaughter  is  given 
which,  omitting  formal  parts,  is  as  fol- 
lows, to  wit: 

"  The  grand  jury  of  Pulaski  County, 
in  the  name  and  by  the  authority  of  the 
state  of  Arkansas,  accuse  J^oAn  Doe  of 
the  crime  of  manslaughter,  committed 
as  follows,  viz.;  The  %^\di  John  Doe,  on 
the  tenth  day  ol  January,  189.^,  in  the 
county  aforesaid,  did  feloniously  and 
willfully  \i\\\  John  Smith,  by  stabbing 
him  with  a  knife,  from  the  effect  of 
which  wound  he  died  the  next  day, 
against  the  peace  and  dignity  of  the 
state  of  Arkansas'' 

1.  On  motion  to  quasl^,  this  indict- 
ment was  held  to  sufficiently  allege  the 
means  by  which  deceased  came  to  his 
death. 

See,  generally,  supra,  note  2,  p.  434. 

Precedent.  —  In  Cordell  v.  State,  22 
Ind.  I,  the  indictment  was  held  suf- 
ficient. Omitting  formal  parts,  it  was 
as  follows,  to  wit: 

"  The  grand  jurors  for  the  County  of 
Floyd,  in  the  State  of  Indiana,  upon 
their  oath  present,  that  Thomas  Cordell, 
on  the  jyth  day  of  May,  iSdj,  at  the 
county  of  Floyd  aforesaid,  did  feloni- 
ously, purposely,  and  with  premedi- 
tated malice,  unlawfully  kill  and 
murder  Patrick  Quirk,  by  then  and 
there  feloniously,  purposely,  and  with 
premeditated  malice,  cutting,  stabbing 


and  mortally  wounding  said  Patrick 
Quirk,  with  a  knife  which  he,  the  said 
Thomas  Cordell,  then  and  there  had 
and  held  in  his  hands  contrary  to  the 
form  of  the  statute,"  etc. 

In  Warner  v.  State,  114  Ind.  137,  the 
indictment,  which  was  sufficient  for 
murder  in  the  first  degree,  charged 
"that  at  said  county,  on  the  75"^  day 
of  April,  \^8y,  Macy  Warner  did  then 
and  there  unlawfully,  feloniously,  pur- 
posely, and  with  premeditated  malice, 
assault,  and  did  then  and  there  unlaw- 
fully, willfully,  purposely,  and  with 
premeditated  malice,  in  a  rude,  inso- 
lent, and  angry  manner,  touch,  cut, 
stab,  wound,  and  injure,  Frank  Harris, 
a  human  being,  with  a  certain  danger- 
ous and  deadly  weapon,  to  wit,  a  knife, 
which  he  the  said  Macy  Warner  then 
and  there  had  and  held  in  his  hand, 
and  cut  and  stabbed  at,  against,  and 
into  the  said  Frank  Harris,  then  and 
thereby,  in  manner  and  form  as  afore- 
said, giving  him,  said  Frank  Harris, 
a  mortal  wound  in  his  neck,  of  which 
said  mortal  wound  said  Frank  Harris 
then  and  there  died." 

2.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 

3.  It  was  held  in  this  case  that,  in  a 
joint  indictment  for  murder,  it  is  not 
necessary  to  distinguish   between  the 
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Zeibart  of  the  crime  of  murder,  committed  as  follows:  *  The  said 
Frederick  Zeibart  and  Julius  Zeibart^  on  the  seventh  day  of  December^  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy-two,  in 
the  county  aforesaid,  in  and  upon  one  S.  O.  Page,  peacefully  and 
lawfully,  then  and  there  being,  feloniously,  willfully,  and  of  their 
malice  aforethought,  did  make  an  assault,  and  they,  the  said  Frederick 
Zeibart  SiXid  Julius  Zeibart, '^'iXh  a  certain  knife,  with  which  they  were 
then  and  there  feloniously  armed,  the  said  S.  O.  Page  in  and  upon  the 
right  side  of  the  head,  just  above  the  right  temple  of  him,  the  said 
S.  O.  Page,  then  and  there  feloniously,  willfully  and  of  their  malice 
aforethought,  did  strike  and  thrust,  giving  to  the  said  S.  O.  Page  then 
and  there  with  the  knife  aforesaid,  in  and  upon  the  aforesaid  right 
side  of  the  head  just  above  the  right  temple  of  him,  the  said  S.  O. 
Page,  one  mortal  wound  of  the  width  of  three-quarters  of  an  inch  and 
of  the  depth  of  one  and  one-half  inches,  of  which  said  mortal  wound 


principal  and  accessory  where  both  are 
charged  with  an  intent  to  kill. 

See,  generally,  supra,  note  2,  p.  434. 

Precedents.  —  In  State  v.  O'Niel,  23 
Iowa  272,  it  was  held  that  the  indict- 
ment need  not  charge  specifically  that 
defendant  "murdered"  deceased  when 
allegations  of  equivalent  meaning  are 
used.  The  indictment  in  that  case, 
omitting  formal  parts,  was  as  follows, 
to  wit: 

"  The  grand  jury  of  the  county  of 
Alamakee,  in  the  name  and  by  the 
authority  of  the  State  of  Iowa,  accuse 
Charles  O'Niel  of  the  crime  of  murder 
of  the  first  degree,  committed  as  follows: 
First  count:  The  said  Charles  O'Niel, 
on  the  12th  day  oi August,  A.  D.  1866, 
in  the  county  aforesaid  upon  Barney 
Leavy  then  and  there  being,  willfully, 
deliberately,  with  premeditation  and 
malice  aforethought,  did  make  an  as- 
sault, and  that  he,  the  said  Charles 
O'Niel,  with  a  knife,  the  said  Barney 
Leavy  in  and  upon  the  breast  and  belly, 
the  back,  shoulders,  sides,  neck  and 
arms  of  him,  the  said  Barney  Leavy, 
then  and  there  willfully,  deliberately, 
with  premeditation  and  malice  afore- 
thought, divers  times  with  great  force 
did  strike  and  thrust,  giving  to  the  said 
Barnev  Leavy,  then  and  there,  with  the 
knife  aforesaid  in  and  upon  the  breast, 
belly,  back,  shoulders,  sides,  neck  and 
arms  of  him,  the  said  Barney  Leavy, 
thirteen  mortal  cuts,  stabs  and  wounds, 
of  which  said  mortal  cuts,  stabs  and 
wounds,  he,  the  said  said  Barney  Leavy, 
then  and  there  died." 

In  Fouts  v.  State,  4  Greene  (Iowa) 
500,  the  indictment  was  held  to  suffi- 
ciently charge  murder  in  the  second 
degree.      It    charged    that    defendant 


*'  did  willfully,  feloniously,  unlawfully, 
and    with    malice    aforethought,    with 
force   and   arms,    and    with   a   certain 
knife,   made  of  iron  and  steel,  in   his 
right  hand  then  and  there  held,  which 
knife  has   been   destroyed  or  withheld 
by  the  said  Fouts  and  cannot  be  found, 
make  an  assault  upon  one  Ruth  Fouts, 
then  and  there  being  in  the  peace   of 
the  state,  and  then  and  there  willfully, 
feloniously,  unlawfully,  and  with  mal- 
ice aforethought,  with  the   knife  in  his 
right   hand    then   and   there  held,  did 
strike,  and  thrust,  cut  and  stab  her,  the 
said  Ruth  Fouts,  upon    the    neck   and 
throat;    and    the   said    Pleasant   Fouts, 
with  the  knife  aforesaid,  by  the  strik- 
ing,   thrusting,    cutting   and   stabbing 
aforesaid  upon   the  neck  and  throat  of 
her,  the  said  Ruth  Fouts,  did  then  and 
there  give  unto  her,  \.)a.^s,z\A  Ruth  Fouts, 
several,  to  wit:   two  mortal  wounds,  one 
of  the  length  of  three  inches,  and  of  the 
depth  of  two  inches,  upon  the  neck  and 
throat  of   her   the  said  Ruth  Fouts,  of 
which  mortal  wounds,  she, the  said  Ruth 
Fouts,    then    and  there  in  the   county 
of   Polk   aforesaid,   and   in    the   town- 
ship ol  Jefferson  in  said  county  of  Polk, 
on  the  gth  day  of  August,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 
and  fifty-four,  did  immediately  die.  And 
so   the   grand   jurors    aforesaid,   upon 
their  oath  aforesaid,   do  say   that  the 
said  Pleasant  Fouts   did  her,  the   said 
Ruth  Fouts,  at  the  time  and  place  afore- 
said and   in    the   manner  and   by   the 
means  aforesaid,  willfully,  feloniously 
and  unlawfully,  and    with    his  malice 
aforethought,  kill  and  murder,  against 
the  peace  and  dignity  of  the  state  of 
Iowa,  contrary  tp  the  statute  in  such 
case  made  and  provided." 
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the  said  S.  O.  Page,  from  the  said  Ith  day  oi  December,  a.  d.  i87^, 
until  the  l]fih  day  oi February,  a.  d.  i875,  at  Charles  City,  in  said 
county,  did  languish  and  languishingly  did  live,  on  which  said  IJfih 
day  of  February,  a.  d.  i87<?,  the  said  ■5'.  O.  Page,  at  Charles  City,  in 
the  county  aforesaid,  died  of  the  said  mortal  wound  so  inflicted 
by  the  said  Frederick  Zeibart  and  Julius  Zeibart,  as  aforesaid ;  and  so 
the  grand  jury  say  the  said  Frederick  Zeibart  zxvA  Julius  Zeibart,  him, 
the  said  S.  O.  Page,  in  the  manner  and  by  the  means  aforesaid, 
feloniously,  willfully,  and  of  their  malice  aforethought,  did  kill  and 
murder,  contrary  to  the  statute  in  such  case  made  and  provided. 
{(^Signature  as  in  Form  No.  200.)]^ 

Form  No.  10502. 

(Precedent  in  State  v.  Smith,  (Kan,  1888),  16  Pac.  Rep.  254.)' 

[(^  Title  of  court  and  cause  as  in  Form  No.  JfiSl^^ 

Now  comes  H.  J.  Humphrey,  county  attorney  for  the  county  of 
Davis,  in  the  state  oi  Kansas,  and,  in  the  district  coxxvt  in  and  for  said 
Davis  county,  at  the  March,  \2t87,  term  of  said  district  court,  in  the 
name,  by  the  authority,  and  on  behalf,  of  the  state  of  Kansas,  informa- 
tion gives  th.2it  James  Smith,  on  the  sixteenth  day  oi  February,  iS87,  at 
the  county  of  Davis,  and  state  of  Kansas,  then  and  there  being,  did 
then  and  there  feloniously,  willfully,  deliberately,  premeditately,  and 
of  his  malice  aforethought,  make  an  assault  on  one  Thomas  Hill,  and 
with  a  certain  knife  which  he,  the  said  James  Smith,  then  and  there 
had  and  held  in  his  hand,  did  then  and  there  feloniously,  willfully, 
deliberately,  premeditately,  and  of  his  malice  aforethought,  strike, 
stab,  thrust,  and  cut  at,  upon,  and  into  the  said  Thomas  Hill,  inflict- 
ing on  the  said  Thomas  Hill,  in  the  abdomen  of  the  said  Thomas  Hill, 
one  mortal  wound,  of  which  said  mortal  wound  the  said  Thomas  Hill 
thence  continually  languished  until  on  the  seventeenth  day  oi  February, 
i8S7,  at  the  county  of  Davis  and  state  of  Kansas,  he  died  therefrom. 
And  so  said  county  attorney  gives  this  court  information  that  the 
said  James  Smith  did,  in  manner  and  form  aforesaid,  feloniously, 
willfully,  deliberately,  premeditately,  and  of  his  malice  aforethought, 
kill  and  murder  the  said  Thomas  Hill,  contrary  to  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Kansas. 

H.  J.  Humphrey, 
County  Attorney,  Davis  County,  Kansas. 

Sta.te  of  Kansas,  Da7iis  County,  ss.:  On  this  tivelfth  day  oi  March, 
iS87,  personally  came  H  J.  Humphrey,  county  attorney  of  said  county, 
who,  being  duly  sworn  according  to  law,  deposes  and  says,  that  the 
facts  set  forth  in  the  foregoing  information  are  true,  to  the  best  of  his 
knowledge,  information  and  belief. 

H.  J.  Humphrey. 

Sworn  to  and  subscribed  in  my  presence  the  day  and  year  last- 
above  written. 

/.  B.  Callen ,  Clerk  of  the  Court. 

1.  The  matter  to  be  supplied  within  2.  This  information  was  held  suffi- 
[  ]  will  not  be  found  in  the  reported  cient  to  charge  an  intentional  murder, 
case.  and   the  irregularity  of  the  certifying 
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Form  No.  10503. 

(Precedent  in  Jackson  v.  Com.,  (Ky.  1896)  38  S.  W.  Rep.  424.)' 

[(7/V/<f  of  court  and  cause  as  in  Form  No.  j?.)]^ 

The  grand  jury  of  Campbell  county,  in  the  name  and  by  the  authority 
of  the  commonwealth  oi  Kentucky,  SiCC\xsQ?>  Scott  Jackson  and  A lonzo 
Walling  of  the  crime   of  murder,  committed  as  follows,  to  wit:     The 

said  Scott  Jackson  and  Alonzo  Walling,  on  the day  of , 

i2>96,  before  the  finding  of  this  indictment,  in  the  county  aforesaid, 
did  willfully,  feloniously,  and  with  malice  aforethought  kill  and  murder 
Pearl  Bryan,  by  the  one  or  the  other,  the  said  Scott  Jackson  ov  Alonzo 
Walling,  with  a  knife  or  other  sharp  instrument,  cutting  the  throat  of 
the  said  Pearl  Bryan,  so  that  she  did  then  and  there  die,  the  other 
being  then  and  there  present,  aiding  and  abetting  the  same,  the  exact 
manner  whereof  is  unknown  to  the  grand  jurors;  and  which  did  the 
cutting,  Scott  Jackson  or  Alonzo  Walling,  or  which  aided  and  abetted 
the  same,  is  unknown  to  the  jurors;  against  the  peace  and  dignity  of 
the  commonwealth  of  Kentucky. 

Form  No.  10504 

(Precedent  in  Com.  v.  Robertson,  162  Mass.  91.)' 

[(^Commencement  as  in  Form  No.  ^.)]^ 

The  jurors  for  the  said  Commonwealth,  on  their  oath  and  affirma- 
tion present.  That  Daniel  M.  Robertson  of  New  Bedford  in  the  county 
of  Bristol,  at  New  Bedford,  in  the  county  of  Bristol,  on  the  ninth  day 
of  September,  in  the  year  of  Lord  eighteen  hundred  and  ninety-three,  in 
and  upon  one  Mary  Robertson,  feloniously,  willfully,  and  of  his  malice 
aforethought  an  assault  did  make,  and  with  a  certain  weapon,  to  wit, 
a  knife,  which  the  said  Daniel  M.  Robertson  then  and  there  held,  her,  the 
said  Mary  Robertson,  feloniously,  willfully,  and  of  his  malice  afore- 
thought did  strike,  cut,  stab,  and  thrust  in  and  upon  the  head  of  her, 
the  said  Mary  Robertson,  giving  to  her,  the  said  Mary  Robertson,  by 
striking,  cutting,  stabbing,  and  thrusting  in  and  upon  the  head  of  her, 
the  said  Mary  Robertson,  one  mortal  wound,  of  which  said  mortal 
wound  the  said  Mary  Robertson  then  and  there  died. 

And  so  the  jurors  aforesaid,  upon  their  oath  and  affirmation  afore- 
said, do  say  that  the  said  Daniel  M.  Robertson  the  said  Mary  Robert- 
son, in  the  manner  and  form  aforesaid,  then  and  there  feloniously, 
willfully,  and  of  his  malice  aforethought  did  kill  and  murder,  against 
the  peace  of  the  said  Commonwealth,  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

[(Signature  as  in  Form  No.  6.)]^ 

officer   in  omitting  from   the  jurat   the  ther  held  that   evidence  that  deceased 

words    "before  me"    after   the    words  was  carrying  a   foetus  of  five  months' 

"  sworn  to"  was  held  to  be  not  fatal.  development,    which   must   have    been 

See,  generally,  supra,  note  2,  p.  434.  alive  up  to  her  death,  was  admissible, 

1.    The    defendant   Jackson,    on  his  though  that  fact  was  not  mentioned  in 

separate  trial  under  this  indictment,  was  the  indictment. 

found  guilty  of  murder  and  sentenced  See,  generally,  supra,  note  2,  p.  434. 

to  be  hanged,  and  it  was  held  that  by  2.  The  matter  to  be  supplied  within 

the    indictment     he     was     sufficiently  []  will  not  be  found  in  the  reported  case, 

charged  with   the  offense.     It  was  fur-  8.  This  indictment  was  held  sufficient 
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Form  No.  10505. 
(Precedent  in  State  v.  Ryan,  13  Minn.  370.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  Ji.75J^.y\^ 

John  Ryan,  the  defendant  herein,  is  accused  by  the  grand  jury  of 
the  county  of  Steele  and  state  of  Minnesota,  by  this  indictment,  of  the 
crime  of  murder  in  the  first  degree,  committed  as  follows:  The  said 
John  Ryan,  on  xh&  fourth  day  oi  July,  i867,  at  the  city  of  Owatonna, 
in  said  county  of  Steele,  without  the  authority  of  the  law,  and  with 
malice  and  aforethought,  with  a  premeditated  design  to  effect  the 
death  of  one  Thomas  Dorsey,  killed  him,  the  said  Thomas  Dorsey, 
by  then  and  there,  feloniously,  with  force  and  arms,  assaulting,  beat- 
ing, striking,  and  stabbing  him,  the  said  Thomas  Dorsey,  with  a  deadly 
weapon,  to-wit,  a  knife,  then  and  there  in  the  possession  of  the  said 
John  Ryan,  and  inflicting  on  him,  the  said  Thomas  Dorsey,  then  and 
there,  with  said  weapon,  divers  injuries  and  mortal  wounds,  of  which 
the  said  Thomas  Dorsey  died,  contrary  to  the  statutes  in  such  cases 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Minnesota. 

[Dated  {concluding  as  in  Form  No.  Jf75Jf).^^ 

Form  No.  10506. 

(Precedent  in  State  v.  Huff,  11  Nev.  19.)^ 

[State  of  Nevada,  \ 
County  of  Storey.  \ 
The  State  of  Nevada,  plaintiff, 
against 
Charles  Huff,  defendant.  ]2 
Charles  Huff,  the  above-named  defendant,  is  accused  by  the  grand 
jury  of  the  county  of  Storey,  by  this  indictment,  of  the  crime  of  mur- 
der, committed  as  follows:     That  Charles  Huff,  the  defendant  above 
named,   in   the   county  of  Storey,  state  of  Nevada,    on  or  about  the 
thirtieth  day  of  June,  and  prior  to  the  finding  of  this  indictment,  with- 
out authority  of  law,  unlawfully  and  with  malice  aforethought,  stabbed 
with  a  knife  in  the  hands  of  him,   said  defendant,  and  killed  one 
William  Patrick  O^Reilley. 

[Daniel  Webster,  District  Attorney. ^^^ 

to  sustain  a  conviction  of  murder  in  the  a  certain  day  imports  that  he  died  on 

first  degree,  it  being  held  that  the  time  that  day. 

of  death    was  sufficiently   stated;    that  See,  generally,  supra,  note  2,  p.  434. 

the  wound  was  sufficiently  described;  2.  The  matter  enclosed  by  and  to  be 

and  that  it  was  not  necessary  to  allege  supplied  within  [  ]  will  not  be  found  in 

in  what  way  or  in  what  hand  the  knife  the  reported  case. 

was  held.  3.  This  indictment  was  held  sufficient 

See,    generally,    supra,    note    2,    p.  over  the  objection  that  it  failed  to  show 

434.  that  death  occurred  within  a  year  and 

1.  This  indictment  was  held  good  for  a  day,  or  the  year  in  which  the  killing 

murder  in  the  first  degree.     The  charge  was  done. 

that   the   killing   of   deceased  was   on  See,  generally,  supra,  note  2,  p.  434. 
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Form  No.  i  0507. 
(Precedent  in  Tenorio  v.  Territory,  I  N.  Mex.  280.)' 
Territory  of  New  Mexico,  \ 
County  of  Santa  Fe.  \ 

In  the  district  court  for  the  first  judicial  district  for  the  territory  of 
New  Mexico,  held  for  the  county  of  Santa  Fe,  in  said  district,  of  Sep- 
tember term,  a.  d.  i856,  the  grand  jury  for  said  territory  of  New 
Mexico,  duly  impaneled  and  sworn  for  the  body  of  the  county  of 
Santa  Fe  aforesaid,  upon  their  oaths  do  present,  that  Esteban  Tenorio, 
late  of  said  county  of  Santa  Fe,  on  the  fourteenth  day  of  September, 
A.  D.  iS56,  in  the  county  of  Santa  Fe  aforesaid,  with  force  and  arms, 
in  and  upon  the  body  of  one  Ramon  Rodriguez,  feloniously,  willfully, 
and  of  his  malice  aforethought,  did  make  an  assault,  and  that  the 
said  Esteban  Tenorio,  with  a  certain  knife,  of  the  value  of  twenty-five 
cents,  which  the  said  Esteban  Tenorio  in  his  right  hand  then  and  there 
had  and  held,  in  and  upon  the  left  side  of  the  head,  near  the  left 
temple  of  the  said  Ramon  Rodriguez,  feloniously,  willfully,  and  of  his 
malice  aforethought,  did  strike,  thrust,  and  penetrate,  giving  to  the 
said  Ramon  Rodriguez  then  and  there,  with  the  knife  aforesaid,  in  and 
upon  the  said  left  side  of  the  head,  near  the  temple  of  the  said  Ramon 
Rodriguez,  one  mortal  wound  of  the  breadth  of  three  inches,  of  the 
width  of  six  inches,  and  of  the  depth  of  three  inches,  of  which  said 
mortal  wound  the  said  Ramon  Rodriguez,  from  the  said  fourteenth  day 
of  September,  m  the  year  aforesaid,  until  the  eighteenth  day  of  the 
month  of  September,  in  the  year  aforesaid,  did  languish  and  languish' 
ing  did  live;  on  which  eighteenth  day  of  September,  in  the  year  afore- 
said, the  said  Ramofi  Rodriguez,  at  the  county  aforesaid,  of  the  said 
mortal  wound  did  die.  And  so  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  say  that  the  said  Esteban  Tenorio,  him,  the  said  Ramon 
Rodriguez,  in  the  manner  and  by  the  means  aforesaid,  feloniously, 
willfully,  and  of  his  malice  aforethought,  did  kill  and  murder,  against 
the  peace  and  dignity  of  said  territory,  and  against  the  form  of  the 
statute  in  such  cases  made  and  provided. 

Wheaton,  for  the  Territory. 

Form  No.  10508. 

(Precedent  in  Shay  v.  People.  4  Park.  Cr.  Rep.  (N.  Y.  Oyer  &  T.)  354.) 
City  and  Connty  of  New  York,  ss: 

The  jurors  of  the  people  of  the  State  of  New  York,  in  and  for  the 
body  of  the  city  and  county  of  New  York,  upon  their  oath,  present: 

That  Mortimer  Shay,  late  of  the  first  ward  of  the  city  of  Nejv  York, 
in  the  county  of  New  York  aforesaid,  on  the  twenty-third  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-niru,  at  the  ward,  city  and  county  aforesaid,  with  force  and  arms, 
in  and  upon  one  John  Leary,  in  the  peace  of  the  people  of  the  State 
then  and  there  being,  willfully  and  feloniously,  and  of  his  malice 
aforethought,  did  make  an  assault. 

1.  Objection  was  made  to  this  indict-  inflicted  was  a  dangerous  or  deadly 
ment  that  it  was  defective  in  the  cap-  weapon  but  neither  objection  was  sus- 
tion  and  that  it  failed  to  aver  that  the     tained. 

instrument  with  which  the  wound  was        See,  generally,  supra,  note  2,  p.  434. 
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And  that  the  said  Mortimer  Shay,  [withj^  a  certain  knife,  which  he, 
the  said  Mortimer  Shay,  in  his  right  hand  then  and  there  had  and 
held,  him,  the  said  John  Leary,  in  and  upon  the  forehead,  then  and 
there  willfully  and  feloniously,  and  of  his  malice  aforethought, 
did  beat,  strike,  stab,  cut  and  wound,  giving  unto  the  said  John 
Leary,  then  and  there,  with  the  knife  aforesaid,  in  and  upon  the  fore- 
head of  him,  the  said  John  Leary,  one  mortal  wound,  of  the  breadth 
of  one  inch,  and  of  the  depth  of  three  inches,  of  which  said  mortal 
wound  he,  the  said  John  Leary,  at  the  ward,  city  and  county  afore- 
said, from  the  saXd  twenty-third ddtj  oi  November,  in  the  year  aforesaid, 
until  the  tiventy-sixth  day  of  Noi'ember,  in  the  same  year  aforesaid,  did 
languish,  and  languishing  did  live,  and  on  which  said  twenty-sixth  day 
of  November,  in  the  year  aforesaid,  the  said  John  Leary,  at  the  ward, 
city  and  county  aforesaid,  of  the  said  mortal  wound,  did  die. 

And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
he,  the  said  Mortimer  Shay,  him,  the  said  John  Leary,  in  the  manner 
and  form,  and  by  the  means  aforesaid,  at  the  ward,  city  and  county 
aforesaid,  on  the  day  and  the  year  aforesaid,  willfully  and  feloniously, 
and  of  his  malice  aforethought,  did  kill  and  murder,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  the  people  of  the  State  of  New  York  and  their  dignity. 

Nelson  J.  Waterbury,  District  Attorney. 

Form  No.  10509. 

(Precedent  in  Loeffner  v.  State,  10  Ohio  St.  599.)' 

[(Commencing  as  in  Form  No.  c?)]^  present  that  Joseph  Loeffner,  on 
the  21st  day  oi  July,  in  the  year  of  our  Lord  i8-57,  with  force  and 
arms,  at  the  coxxnty  oi  Hamilton  aforesaid,  in  and  upon  ono^  Nicholas 
Horton,  in  the  peace  of  God  and  the  laws  of  this  state,  then  and  there 
being,  purposely  and  of  deliberate  and  premeditated  malice,  did 
make  an  assault,  and  that  the  said  Joseph  Loeffner,  with  a  certain 
knife  which  he,  the  said  Joseph  Loeffner,  in  his  right  hand  had  and 
held,  then  and  there  him,  the  said  Nicholas  Horton,  in  and  upon  the 
lower  part  of  the  right  side  of  the  abdomen,  just  above  the  left  groin, 
then  and  there  purposely,  and  of  deliberate  and  premeditated  malice, 
did  strike,  cut  and  stab,  thereby  then  and  there,  with  the  knife 
aforesaid,  giving  to  him,  the  said  Nicholas  Horton,  in  and  upon  the 
said  lower  part  of  the  abdomen,  just  above  the  left  groin,  of  him, 
the  S2L\<1  Nicholas  Horton,  purposely  and  of  deliberate  and  premedi- 
tated malice,  one  mortal  wound  of  the  length  of  four  inches,  and  of 
the  depth  of  six  inches,  of  which  said  mortal  wound,  so  as  aforesaid 

1,  In  this  case  the  word  "  with  "  was  Ohio  statute  constitutes  an  essential  in- 
omitted  from  the  indictment  as  origi-  gredient  of  the  crime  of  murder,  need 
nally  drawn,  but  it  was  held  that  this  not  be  alleged  in  the  exact  words  of 
omission  did  not  vitiate  the  indictment,  the  statute,  but  that  an  allegation  of  an 
the  ofifense  being  sufficiently  described  intent  to  inflict  a  mortal  wound  ex  vi 
in  other  counts.  termini  imports  an  intent  to  kill. 

See,    generally,    supra,    note    2,    p.  See,  generally,  supra,  note  2,  p.  434. 

434.  3.  The  matter  to  be  supplied  within 

2.  It  was  held  in  this  case  that  the  in-  [  ]  will  not  be  found  in  the  reported 
tent  or  purpose  to  kill,  which  under  the  case. 
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purposely  and  of  deliberate  and  premeditated  malice  given  by  the 
said  Joseph  Loeffner  to  the  said  Nicholas  Ilorton,  on  the  day  aforesaid, 
and  in  the  year  aforesaid,  and  at  the  county  of  Hamilton  aforesaid, 
instantly  died.  And  so  the  jurors  aforesaid,  upon  their  oaths  and 
affirmations  aforesaid,  do  say  that  he,  the  sa.iCi  Joseph  Loeffner,  him, 
the  said  Nicholas  Horion,  in  manner  and  by  the  means  aforesaid,  on 
the  day  and  in  the  year  aforesaid,  and  at  the  county  of  Hamilton 
aforesaid,  purposely  and  of  deliberate  and  premeditated  malice,  did 
kill  and  murder,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  State  of 
Ohio. 

[{Signature  as  in  Form  ^o.  ^.)]^ 

Form  No.  i  o  5 1  o . 

(Precedent  in  Lutz  v.  Com.,  2g  Pa.  St.  441.)' 

[{Commencing  as  in  Form  No.  IO46O,  and  continuing  down  to  *)]^  that 
John  Lutz,  late  of  the  county  aforesaid,  yeoman,  on  the  twenty-seventh 
day  oi  June,'\n  the  year  of  our  Lord  one  thousand  eight  hundred  and 
Jifty-six,  at  the  county  aforesaid,  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms,  in  and  upon  one  Richard  O'Leary,  in  the 
peace  of  God  and  the  said  Commonwealth  then  and  there  being, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did  make  an 
assault  and  that  he,  the  said  John  Lutz,  then  and  there,  with  a  certain 
knife,  which  he,  the  said  John  Lutz,  in  his  right  hand  then  and  there 
had  and  held,  the  said  Richard  O'Leary  in  and  upon  the  left  side  of 
the  back  of  him,  the  said  Richard  O'Leary,  then  and  there  feloniously, 
wilfully,  and  of  his  malice  aforethought,  did  strike,  giving  unto  him, 
the  said  Richard  O'Leary,  then  and  there,  with  the  said  knife,  by  the 
stroke  aforesaid,  in  manner  aforesaid  in  and  upon  the  left  side  of  the 
back  of  him,  the  said  Richard  O' Leary,  one  mortal  wound  of  the  length 
of  one  inch  and  the  depth  of  six  inches,  of  which  said  mortal  wound, 
he,  the  said  Richard  O'Leary,  from  the  said  twenty-seventh  day  of 
June,  in  the  year  aforesaid,  at  the  county  aforesaid,  until  the  twenty- 
eighth  day  of  the  same  month  of  June,  in  the  year  aforesaid,  at  the 
county  aforesaid,  did  languish,  and  languishing  did  hve;  on  which 
said  twenty-eighth  day  of  June,  in  the  year  aforesaid,  the  said  Richard 
O'Leary,  in  the  county  aforesaid,  died;  and  so  the  jurors  aforesaid, 
upon  their  oaths  and  affirmations  aforesaid,  do  say,  that  the  said 
John  Lutz,  him,  the  said  Richard  O'Leary,  in  manner  and  form  afore- 
said, feloniously,  wilfully,  and  of  his  malice  aforethought,  did  kill 
and  murder,  contrary  to  the  Act  of  Assembly  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  Commonwealth  of 
Pennsylvania. 

[{Signature  as  in  Form  No.  lOJf.eO.^Y 

1.  The  matter  to  be  supplied  within  of  the  mortal  wound  inflicted  by  ac- 
[  ]  will  not  be  found  in  the  reported  cused,  and  a  conviction  of  murder  in 
case.  the  first  degree  was  sustained. 

2.  It  was  held  that  this  indictment  See,  generally,  supra,  note  2,  p. 
suflBciently  charged  that  deceased  died  434. 
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Form  No.  10511. 
(Precedent  in  Cudd  v.  State,  28  Tex.  App.  127.) 

[(^Commencing  as  in  Form  No.  4-752^^^  that  Tom  Cudd,  on  or  about 
the  26iA  day  of  August,  one  thousand  eight  hundred  and  eighty-eight, 
and  anterior  to  the  presentment  of  this  indictment,  in  the  county  and 
state  aforesaid,  did  then  and  there  unlawfully  and  with  malice  afore- 
thought kill  and  murder  Campbell  Taylor  by  cutting  and  stabbing 
him,  the  said  Campbell  Taylor,  with  a  knife,  [inflicting  upon  him,  the 
said  Campbell  Taylor,  one  mortal  wound,  from  which  said  mortal 
wound  he,  the  said  Campbell  Taylor,  died;]^  against  the  peace  and 
dignity  of  the  State. 

[(Signature  as  in  Form  No.  4.75S.)Y 

Form  No.  105  12. 
(Precedent  in  State  v.  Regan,  8  Wash.  507.)* 
In  the  Superior  CoxxTt  of  the  State  of  Washington  in  and  for  Snohomish 
County. 

The  State  of  Washington,  plaintiff, 
vs. 
Richard  Regan,  defendant. 
Richard  Regan  is  accused  by  J.  W.  Heffner,  as  prosecuting  attorney 
in  and  for  the  county  of  Snohomish,   State  of  Washington,  by  this 
information,  of  the  crime  of  murder  in  the  second  degree,  committed 
as  follows: 

The  said  Richard  Regan,  on  the  eighth  day  of  November,  a.  d.  \W2^ 
in  the  county  of  Snohomish,  State  of  Washington,  did  feloniously, 
purposely  and  maliciously  make  an  assault  on  one  Edward  Guthrie, 
and  with  a  certain  knife  which  he,  the  said  Richard  Regan,  then  and 
there  had  and  held  in  his  hand,  did  then  and  there  feloniously,  pur- 
posely and  maliciously  strike,  stab,  thrust  and  cut  at,  upon  and  into 
the  said  Edward  Guthrie,  inflicting  upon  the  said  Edward  Guthrie,  in 
the  abdomen  of  said  Edward  Guthrie,  one  mortal  wound,  of  which 
mortal  wound  the  said  Edward  Guthrie  then  and  there  died;  against 
the  peace  and  dignity  of  the  State  of  Washington. 

J.  W.  Hefner. 
State  of  Washington,   ) 
County  of  Snohomish,  f 

/.  W.  Heffner,  being  first  duly  sworn,  deposes  and  says:  That  he 
is  the  duly  elected,  qualified  and  acting  prosecuting  attorney  in  and 
for  said  Snohomish  county;  that  he  knows  the  contents  of  the  fore- 
going information,  and  that  the  same  are  true. 

/.  W.  Heffner. 
Subscribed  and  sworn  to  before  me  this  2Sd  day  of  November,  a.  d. 
\W2.  Chris.  T.  Roscoe, 

County  Clerk  and  Clerk  of  Superior  Court. 
(seal) 
By  W.  H.  Kennedy,  Deputy. 

1.  The  matter  to  be  supplied  within  nated  as  surplusage,  and  that  without 
[  ]  will  not  be  found  in  the  reported  case,  them  the  indictment  is  suflScient. 

2,  It  was  held  in  this  case  that  the  See,  generally,  supra,  note  2,  p.  434. 
words  enclosed  by  [  ]  could  be  elimi-  3.  It  was  held  that  this  information 
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bb.  Where  Death  Occurred  in  Another  State. 

Form  No.  10513. 

(Precedent  in  State  v.  Dunkley,  3  Ired.  L.  (25  N.  Car.)  117.)' 

State  of  North  Carolina,  \  ^''^Z''''  ^""""IV/  ^f^  ^^§^^^,^"5  held 

Stokes  County.  \  ^^-     °"  ^^J  '"'ft  5^^f ->'  ^^^^'  ^^Z,  >^^^^ 

•'  )  Monday  of  September,  a.  d.  184^. 

The  jurors  for  the  State,  upon  their  oath  present,  that  William  B. 
Dunkley,  late  of  the  said  county  of  Stokes,  laborer,  not  having  the  fear 
of  God  before  his  eyes,  but  being  moved  and  seduced  by  the  instiga- 
tion of  the  devil,  on  the  thirteenth  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  3.nd  forty-two,  with  force  and  arms 
in  the  county  aforesaid,  in  and  upon  one  Archibald  McHone,  in  the 
peace  of  God  and  the  State,  then  and  there  being,  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  make  an  assault,  and  that 
the  said  William  Dunkley,  with  a  certain  knife  of  the  value  of  six 
pence,  which  he  the  said  William  Dunkley  in  his  right  hand  then  and 
there  had  and  held,  the  said  Archibald  McHone  in  and  upon  the 
right  hip,  and  the  left  side  of  the  back  near  the  back-bone  of  him 
the  said  Archibald  McHone,  then  and  there  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  strike  and  thrust,  giving  to  the  said 
Archibald  McHone,  then  and  there  with  the  knife  aforesaid,  in  and 
upon  the  said  right  hip  and  the  left  side  of  the  back  near  the  back- 
bone of  the  said  ^r<r^//^a/^J/^Zr(9«^,  several  mortal  wounds,  each  of 
the  breadth  of  three  inches  and  of  the  depth  of  six  inches;  of  which 
said  several  mortal  wounds  the  said  Archibald  McHone,  from  the  said 
thirteenth  day  of  August,  in  the  year  aforesaid,  until  the  twenty-ninth 
day  of  the  same  month  of  August,  in  the  year  aforesaid,  as  well  in  the 
county  aforesaid,  as  in  the  county  of  Patrick,  in  the  State  of  Virginia, 
did  languish  and  languishing  did  live,  on  which  said  twenty-ninth  day 
of  August,  in  the  year  aforesaid,  the  said  Archibald  McHone,  in  the 
said  county  of  Patrick,  in  the  State  of  Virginia,  of  the  several  mortal 
wounds  died;  and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say,  that  the  said  William  B.  Dunkley  the  said  Archibald  McHone, 
in  manner  and  by  the  means  aforesaid,  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  kill  and  murder,  against  the  peace  and 
dignity  of  the  State. 

John  F.  Poindexter,  Sol'r. 

(^)    With  Razor. 
Form  No.  i  o  5 1  4 .' 
In  the  Court  of  Sessions  of  the  county  of  Albany.     Of  September 

Tras  not  bad  for  duplicity;  that  it  charged  10  Wash.  545;  State  v.  Tommy,  (Wash, 

acts  constituting  a  crime;  that  it  alleged  1898)  53  Pac.  Rep.  157. 

the  killing  was  done  by   means  of  a  1,  It  was  held  that  under  the  circum- 

knife  in  the  hands  of  defendant;  and  stances  of  this  case  the  indictment  need 

that  a  knife  is  prima  facie  a   deadly  not  conclude  against  the  form  of  the 

weapon.  statute. 

See,  generally,  supra,  note  2,  p.  434.  See,  generally,  supra,  note  2,  p.  434. 

Precedents. —  Other  similar  informa-  2.  On  this  indictment  Emil  Lowen- 

tions  will  be  found  in  State  v.  Payne,  stein  was  tried,  convicted,  and  executed 
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term,  in  the  year  of  our  Lord  one    thousand    eight  hundred  and 

seventy-three. 

City  and  county  oi  A/dany,  ss:  *  *  *i 

Seventeenth  Count.  —  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  saXd  Emil  Lmvenstein.,  otherwise 
called  Emil  Livingston,  otherwise  called  Emit  Lmnsstien.,  otherwise 
CdXi&A  Emil  Levins  ton,  on  \h&  fifth  day  oi  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-three,  in  the  town  of 
Watervliet,  in  the  county  of  Albany,  aforesaid,  with  force  and  arms, 
in  and  upon  said  John  D.  Weston,  feloniously,  willfully,  of  malice 
aforethought,  and  from  a  deliberate  and  premeditated  design  to 
effect  the  death  of  sdiid  JohnD.  Weston,  did  make  an  assault,  and 
that  the  said  Emil  Lo7venstein,  otherwise  called  Emil  Livingston,  other- 
wise called -£"/«// Z<wm//V«,  otherwise  called  ^w/7Z<?z;/«^/^«,  with  a  cer- 
tain razor,  which  he,  the  saxd  Emil  Lowenstein,  otherwise  called  Emil 
Livingston,  otherwise  called  Emil  Lovisstien,  otherwise  called  Emil 
Levinston,  in  his  right  hand,  then  and  there  had  and  held  the  throat 
of  him,  the  said  John  D.  Weston,  feloniously,  willfully,  of  his  malice 
aforethought,  and  from  a  deliberate  and  premeditated  design  to 
effect  the  death  of  the  said  John  D.  Weston,  did  strike  and  cut,  and 
that  the  said  Z'w//Z<?a'<?«i-/«'«,  otherwise  cdMed.  Emil  Livingston,  other- 
wise called  Emil  Lovisstien,  otherwise  called  Emil  Levinston,  with  the 
razor  aforesaid,  by  the  striking  and  cutting  aforesaid,  did  then  and 
there  give  to  him,  the  ssa^  JohnD.  Weston,  in  and  upon  the  throat 
of  him,  the  said  John  D.  Weston,  one  mortal  wound  of  the  length  of 
three  inches  and  of  the  depth  of  two  inches,  of  which  said  mortal 
wound  the  said  JohnD.  Weston  did  suffer  and  languish  at  the  town 
of  Watervliet  in  the  said  county  of  Albany,  and  that  soon  thereafter 
the  said  John  D.  Weston,  at  the  said  town  of  Watervliet  in  the  said 
county  oi  Albany,  on  the  S2i\6.  fifth  day  oi  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-three,  of  the  said  mortal 
wound,  did  die. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  the  saXd  Emil  Lowenstein,  otherwise  Q,zS\.&di  Emil  Livingston,  other- 
wise called  Emil  Lovisstien,  otherwise  called  Emil  Levinston,  him,  the 
said  John  D.  Weston,  in  manner  and  form  aforesaid,  then  and  there 
feloniously,  willfully,  of  his  malice  aforethought,  and  from  a  de- 
liberate and  premeditated  design  to  effect  the  death  of  the  said  John 
D.  Weston,  did  kill  and  murder  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace  of  the  people  of 
the  state  of  New  York  and  their  dignity. 

Eighteenth  Count.  —  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  sa\6.  Emil  Lowenstein,  otherwise 
called  Emil  Livingston,  otherwise  called  Emil  Lovisstien,  otherwise 
called  Emil  Levinston,  on  the  fifth  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-three,  at  the  town  of 
Watervliet,  in  the  county  of  Albany  aforesaid,  with  force  and  arms 

for   the    murder  of    John   D.   Weston,         See,    generally,    supra,    note    2,    p. 
at  West  Albany,  August  5,  1873.     Trial     434. 

of  Lowenstein,  published  by  William         1.  The  first  sixteen  counts  charge  the 
Gould  &  Son,  of  Albany,  1874.  murder  by  shooting. 
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in  and  upon  said  John  D.  Weston,  feloniously,  willfully  and  from  a 
premeditated  design  to  effect  the  death  of  the  said  John  D.  Weston, 
did  make  an  assault,  and  that  the  said  Emil  Lowenstein,  otherwise 
called  Emil  Livingston,  otherwise  called  Etnil  Lovisstien,  otherwise 
called  Emil  Levinston,  with  a  certain  razor  which  he,  the  said  Emil 
Lowenstein,  otherwise  called  Emil  Livingston,  otherwise  called  Emil 
Lovisstien,  otherwise  caWtd  Emil  Levinston,  in  his  right  hand  then  and 
there  had  and  held  the  throat  of  him,  the  said  John  D.  Weston,  felo- 
niously, willfully  and  from  a  deliberate  and  premeditated  design  to 
effect  the  death  of  the  said  John  D.  Weston  did  strike  and  cut,  and 
that  the  said  Emil  Lowenstein,  otherwise  called  Emil  Livingston,  other- 
wise called  Emil  Lovisstien,  otherwise  called  Emil  Levinston,  with  the 
razor  aforesaid,  by  the  striking  and  cutting  aforesaid,  did  then  and 
there  give  to  him,  the  ssLidJohnD.  Weston,  in  and  upon  the  throat  of 
him,  the  said  John  D.  Weston,  one  mortal  wound  of  the  length  of  three 
inches,  and  of  the  depth  of  two  inches,  of  which  said  mortal  wound 
the  said  John  D.  Weston  did  suffer  and  languish  at  the  town  of  Water- 
vliet,  in  said  county  of  Albany;  and  that  soon  thereafter  the  said  John 
D.  Weston,  at  the  said  town  of  Watervliet,m  the  said  county  of  Albany, 
on  thejifth  day  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy-three,  of  the  said  mortal  wound  did  die. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that 
the  Bsixd  Emil  Lowenstein,  otherwise  cdiWed  Emil  Livingston,  otherwise 
called  Emil  Lovisstien,  otherwise  called  Emil  Levinston,  him,  the  said 
JohnD.  Weston,  in  manner  and  form  aforesaid,  then  and  there  feloni- 
ously, willfully,  and  from  a  deUberate  and  premeditated  design  to 
effect  the  death  of  the  said  JohnD.  Weston,  did  kill  and  murder,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  the  people  of  the  state  of  New  York  and  their 
dignity. 

(Jlere  follow  four  other  similar  counts,  two  alleging  the  wounds  by  a 
knife  and  two  by  some  sharp  instrument  to  the  jurors  unknown.^ 

Nathaniel  C.  Moak,  District  Attorney. 

(<?)   With  Instrument  Unknown. 

Form  No.  10515. 

(Precedent  in  People  v.  Steventon,  9  Cal.  273.)' 

\{Commencing  as  in  Form  No.  10^87,  and  continuing  down  to  *.)]^ 
The  said  William  Leversage  and  Samuel  Steventon,  on  the  30th  day  of 
November,  a.  d.  i857,  at  the  county  of  Amador  and  State  of  Califor- 
nia, in  and  upon  one  Abraham  Hostetter,  feloniously,  wilfully,  and  of 
their  malice  aforethought,  did  make  an  assault,  and  did  then  and 
there  feloniously,  wilfully,  and  of  their  malice  aforethought,  cut, 
stab  and  wound  him,  the  said  Abraham  Hostetter-,  and  did  then  and 

1.  This  indictment  was  held  sufficient  See.  generally,  supra,  note   2,  p.  434. 

without  a  description  of  the  weapon  Precedent.  —  See  also  a  similar  form 

used,  and   without   stating  the   length  in  People  v.  King,  27  Cal.  507. 

and  depth  of  the   wound,  or  in  what  2.  The  matter  to  be  supplied  within 

part  of  the  body  the   wound  was  in-  [  ]  will  not  be  found   in  the  reported 

flicted.  case. 
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there  give  him,  the  said  Abraham  Hostetter,  one  mortal  wound,  of  which 
said  mortal  wound  the  said  Abraham  Hostetter  afterwards,  on  the  SOth 
day  of  November^  a.  d.  i857,  did  die.  So  the  grand  jurors  aforesaid, 
upon  their  oaths,  do  say  that  William  Leversage  and  Satnuel  Steventon, 
on  the  SOth  day  of  November,  a.  d.  i857,  at  the  county  of  Amador  and 
State  of  California,  feloniously,  wilfully,  and  of  their  malice  afore- 
thought, did  kill  and  murder  the  said  Abraham  Hostetter,  [contrary 
{concluding  as  in  Form  No.  10487).Y 

(7)  By  Driving  Over. 

Form  No.  i  o  5  1 6  . 

(3  Chit.  Cr.  L,  (5th  Am,  from  2d  Lond.  ed.)  765;  2  Rev.  Swift's  Dig.  815; 
Davis's  Prec.  177.)* 

{Commencing  as  in  Form  No.  101^71,  and  continuing  down  to  *)  and  that 
the  said  John  Doe  then  and  there  riding  upon  a  certain  horse  of  the 
price  of  twenty  pounds,  the  said  horse  in  and  upon  the  said  Richard 
Roe,  then  and  there  feloniously,  willfully,  and  of  his  malice  afore- 
thought, did  ride  and  force,  and  him  the  said  Richard  Roe,  with  the 
horse  aforesaid,  then  and  there  by  such  riding  and  forcing  did  throw 
to  the  ground;  by  means  whereof  the  said  horse  with  his  hinder  feet 
him  the  said  Richard  Roe  so  thrown  to  and  upon  the  ground  as  afore- 
said, in  and  upon  the  hinder  part  of  the  head  of  him  the  said  Richard 
Roe  did  then  and  there  strike  and  kick,  thereby  then  and  there  giving 
to  him  the  said  Richard  Roe  in  and  upon  the  said  hinder  part  of  the 
head  of  him  the  sdi\6.  Richard  Roe,  one  mortal  fracture  and  contusion; 
of  which  said  mortal  fracture  and  contusion  he  the  said  Richard  Roe 
then  and  there  instantly  died.  And  so  {concluding  as  in  Form  No. 
10^.71). 

(8)  By  Drowning.3 

Form  No.  i  o  5  i  7 . 

(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  770;  2  Rev.  Swift's  Dig.  817; 
Davis's  Prec.  189.)* 

{Commencing  as  in  Form  No.  10^.71.  and  continuing  down  to  *)  and  that 
in  and  upon  one  Julia  Doe  the  daughter  of  her  the  said  Jane  Doe  (she 
the  said  Julia  Doe  then  and  there  being  an  infant  of  tender  years,  to 
wit,  about  the  age  of  t7vo  years,  and  in  the  peace  of  God  and  our  said 
lord  the  king),  feloniously,  wilfully,  and  of  her  malice  aforethought, 
did  make  an  assault,  and  that  the  said  Jane  Doe  then  and  there  felo- 
niously, wilfully,  and  of  her  malice  aforethought,  did  take  the  said 

1.  The  matter  enclosed  by  and  to  be  then  and  there  beating  her  with  his 
supplied  within  []  will  not  be  found  fists,  and  by  choking  her,  and  by  push- 
in  the  reported  case.  ing  and  dragging  her  into  the  water, 

2.  See,  generally,  supra,  note  2,  p.  395.     and  holding  her  under  the  water  where- 
8.  Precedent.  —  In    State   v.    Feister,     by  she  was  drowned,"  was  held  suflS- 

(Oregon,  1897)  50  Pac,  Rep.  561,  an  in-  cient  when  all  these  acts  constituted 
dictment  which  charged  that  defendant  the  means  by  which  the  crime  was  ac- 
"  did  then  and  there  feloniously,  pur-     complished. 

posely,  and  of  deliberate  and  premedi-  See  also  Minn.  Stat.  (1894),  §  7239, 
tated  malice  kill  Nancy  E.  Feister,  by     No.  2. 
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Julia  Doe  into  both  hands  of  her  the  said  Jane  Doe  and  did  then  and 
there  feloniously,  wilfully,  and  of  her  malice  aforethought,  cast, 
throw,  and  push  the  said  Julia  Doe  into  a  certain  pond  there  situate, 
wherein  there  was  a  great  quantity  of  water,  by  means  of  which 
said  casting,  throwing,  and  pushing  of  the  said  Julia  Doe  into  the 
pond  aforesaid,  by  the  said  Jane  Doe  in  form  aforesaid,  she  the  said 
Julia  Doe  in  the  pond  aforesaid,  with  the  water  aforesaid,  was  then 
and  there  choaked,  suffocated,  and  drowned,  of  which  said  choaking, 
suffocating,  and  drowning,  she  the  said  Julia  Doe  then  and  there 
instantly  died.     And  so  {concluding  as  in  Form  No.  10471). 

Form  No.  i  o  5  i  8 . 

(Ala.  Crim.  Code  (1896),  §  4923,  No.  63.)» 
{Commencing  as  in  Form  No.  2383,  and  continuing  down  to  *)  Richard 
Hoe,  unlawfully,  and  with  malice  aforethought,   killed  John  Doe  by 
pushing  him  into  the  river,  whereby  he  was  drowned,  against  the 
peace  {concluding  as  in  Form  No.  2383). 

(9)  By  Duel.2 
Form  No.  i  o  5 1 9  .^ 

{Commencing  as  in  Form  No.  J^lJiS)  on  their  oaths  present  that  John 
Doe,  late  of  said  county,  at  said  county,  on  the  sixth  day  of  March, 
A.  D.  \W9,  unlawfully,  feloniously  and  voluntarily  did  engage  in  and 
fight  a  duel  with  one  Richard  Roe,  with  deadly  weapons,  to  wit,  with 
rapiers,  which  the  %2\di  John  DoesLud  Richard  Roe  then  and  there  each 
had  and  held  in  his  hands,  and  that  while  then  and  there  so  engaged 
in  and  fighting  said  duel  the  sa.\d  John  Doe  then  and  there  feloniously, 
purposely  and  with  premeditated  malice,  unlawfully  killed  and  mur- 
dered the  said  Richard  Roe,  his  said  antagonist,  by  then  and  there 
while  engaged  in  and  fighting  said  duel,  feloniously,  purposely,  and 
with  premeditated  malice,  striking,  thrusting,  stabbing  and  penetrat- 
ing the  belly  of  the  said  Richard  Roe  with  such  rapier  so  as  aforesaid 
had  and  held  by  him  in  his  hands,  giving  to  the  said  Richard  Roe  then 
and  there  and  thereby  one  mortal  wound,  by  reason  of  which  said 
striking,  thrusting,  stabbing,  penetrating  and  mortal  wounding,  in 
the  manner  and  by  the  means  aforesaid,  the  said  Richard  Roe  then 
and  there  died,  contrary  {concluding  as  in  Form  No.  J^7Jf5). 

(10)  By  Duress  of  Imprisonment. 
Form  No.  10520. 

(3  Chit.  Cr.  L.  (5th  Am.  from  2(1  Lond.  ed.)  771;  2  Rev.  Swift's  Dig.  8l8.)* 

{Commencing  as  in  Form  No.  lOJ^ll,  and  continuing  down  to  f )  that 

John  Doe  from  the  first  day  of  May,  a.  d.  1193,  to  the  first  day  of 

April  next  following,  and  long  before  and  after  was  warden  of  the 

prison  of  the  Fleet,  etc.,  and  th&t  James  Brown,  late  of  the  parish  of 

1.  This  is  murder  in  the  first  degree  3.  Indiana.  —  Horner's  Stat.  (1896), 
under  Ala.  Crim.  Code  (1896),  §  4854.        §  1905.     See  also  statutes  cited  supra. 

See,  generally,  supra,  note  2,  p.  395.     note  2,  p.  395. 

2.  Precedent.  —  See  also  Sanchez  v.  4.  See,  generally,  supra,  note  2,  p. 
People,  22  N.  Y.  147.  395- 
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St.  Paul,  Covent  Garden,  was  during  that  time  servant  to  John  Doe 
and  employed  about  the  care  of  the  prisoners,  and  that  the  said  yizw^^ 
Brown  being  a  person  of  a  cruel  nature  and  savage  disposition 
towards  the  prisoners  then  being  in  the  same  prison,  on  the  Jirsi  day 
of  November,  a.  d.  1193,  made  an  assault  upon  one  Richard  Roe,  then 
being  a  prisoner  in  the  same  prison,  under  the  custody  of  the  said 
John  Doe,  and  him  the  said  Richard  Roe  then  and  there,  with  force 
and  arms,  etc.,  unlawfully,  feloniously,  willfully,  and  of  his  malice 
aforethought,  and  without  the  consent  of  the  said  Richard  Roe  took, 
and  him  with  force  and  arms,  to  a  certain  room  within  the  prison 
aforesaid,  then  newly  built,  unlawfully,  feloniously,  and  of  his  malice 
aforethought,  conveyed  and  led,  and  him  the  said  Richard  Roe  with 
force  and  arms,  etc.,  in  the  said  room  for  a  long  time,  to  wit,  for  the 
space  of  six  weeks  then  next  following,  unlawfully,  feloniously,  and 
of  his  malice  aforethought,  imprisoned  and  detained,  and  him  the  said 
Richard  Roe  then  and  there,  with  force  and  arms,  etc.,  for  all  the  time 
last-mentioned,  in  that  room  without  fire,  without  covering,  and  with- 
out any  kind  of  utensil  whatsoever,  unlawfully,  feloniously,  and  of  his 
malice  aforethought,  forced  to  remain  and  be;  (the  walls  of  the  afore- 
said room  made  of  bricks  and  mortar  at  the  aforesaid  time  of  the 
imprisonment  of  the  said  Richard  Roe  in  the  same  being  very  moist, 
and  the  room  aforesaid  being  situate  over  the  common  sewer  of  the  said 
prison,  and  near  the  place  where  the  dirt  and  filth  of  the  said  prison 
and  the  excrements  of  the  said  prisoners  were  then  usually  deposited, 
by  reason  whereof  the  room  aforesaid  then  was  very  unwholesome 
and  greatly  dangerous  to  the  life  of  any  person  detained  in  the 
same.)  And  the  jurors  aforesaid  on  their  oath  aforesaid,  do  further 
present,  that  the  said  James  Brown  and  John  Doe,  at  the  said  time  of 
the  imprisonment  of  the  said  Richard  Roe  in  that  room,  well  knew  that 
the  said  room  had  been  newly  built,  and  that  the  walls  of  that  room 
being  made  of  bricks  and  mortar  were  then  very  moist,  and  that  the 
said  room  was  so  situate  as  aforesaid ;  and  that  the  said  Richard  Roe 
during  the  imprisonment  and  detaining  of  the  said  Richard  Roe  as 
aforesaid,  in  the  said  room,  to  wit,  on  the  said  first  day  of  November, 
by  duress  of  the  same  imprisonment  and  detaining  became  sick,  and 
thereby  from  the  same^r^/  day  of  November  until  the  first  day  of 
November  next  following  in  the  room  aforesaid  languished,  on  which 
fifteenth  day  of  November  the  said  Richard  Roe  by  duress  of  the 
imprisonment  and  detaining  aforesaid,  in  the  room  aforesaid,  at  the 
county  aforesaid,  died.  And  the  jurors  aforesaid  on  their  oath  afore- 
said do  further  present,  that  the  said  John  Doe  being  a  person  of  cruel 
nature  and  savage  disposition,  and  a  grievous  and  inhuman  oppressor 
of  the  prisoners  in  the  same  prison  under  his  custody  being  during  the 
said  imprisonment  and  detaining  of  the  aforesaid  Richard  Roe  in  the 
room  aforesaid,  to  wit,  on  the  said  fifteenth  day  of  November,  and 
divers  other  days  and  times  during  that  imprisonment  and  detaining  at 
the  county  aforesaid,  feloniously,  willfully,  and  of  his  malice  afore- 
thought, was  present,  aiding,  abetting,  comforting,  assisting,  and 
maintaining  the  aforesaid  James  Brown  feloniously,  willfully,  and  of 
his  malice  aforethought,  the  said  Richard  Roe  in  manner  aforesaid  to 
kill  and  murder;  and  so  {concluding  as  in  Form  No.  lOJ^tT). 
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(11)  By  Forcing  Deceased  to  Drink  Spirits  in  Excess. 

Form  No.  i  052  i. 

(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  770;  2  Rev.  Swift's  Dig.  817; 
Davis's  Prec.  187.)' 

{Commencing  as  in  Form  No.  10^.71,  and  continuing  down  to  \^  that 
John  Doe,  late  of  the  parish  of  St.  Paul,  Covent  Garden,  in  the  county 
of  Middlesex  aforesaid,  and  George  Brown,  late  of  the  said  parish  of  St. 
Paul,  Covent  Garden,  not  having  the  fear  of  God  before  their  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil,  and  of 
their  malice  aforethought,  contriving,  and  intending  him  the  said 
Richard  Roe  feloniously  to  kill  and  murder,  on  the  thirddzy  oi  Novem- 
ber, in  the  tenth  year  of  the  reign  of  our  sovereign  lord  George  the 
Third  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  king, 
defender  of  the  Faith,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  in  and  upon  the  saX6.  Richard  Roe  in  the 
peace  of  God  and  of  our  said  lord  the  king,  feloniously,  wilfully,  and 
of  their  malice  aforethought,  did  make  an  assault,  and  that  the 
S3i\d  John  Doe  and  George  Brown  then  and  there  feloniously,  wil- 
fully, and  of  their  malice  aforethought,  did  compel  and  force 
him  the  said  Richard  Roe  then  and  there  against  his  will,  to  take, 
drink,  and  swallow  down,  a  great  quantity,  to  wit,  three  half  pints 
of  distilled  spirituous  liquor,  commonly  called  Geneva;  and  that 
the  said  Richard  Roe  by  compulsion  and  force  aforesaid  of  them 
the  said  John  Doe  and  George  Brown  then  and  there  against  his 
will  did  take,  drink,  and  swallow  down,  a  great  quantity  of  the  said 
distilled  spirituous  liquor  called  Geneva,  to  wit,  the  quantity  of  three 
half  pints,  by  reason  of  which  said  drinking  and  swallowing  down  of 
the  said  great  quantity  of  spirituous  liquor  called  Geneva,  in  manner 
aforesaid,  by  the  compulsion  aforesaid,  and  against  the  will  of  him 
the  said  Richard  Roe,  he  the  said  Richard  Roe  then  and  there  became 
suffocated  and  choaked,  and  thereof  then  and  there  instantly  died; 
and  so  {concluding  as  in  Form  No.  10^.7 1). 

(12)  By  Forcing  Sick  Person  Into  Street. 

Form  No.  10522. 

(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  771;  2  Rev.  Swift's  Dig.  818; 
Davis's  Prec.  187.)' 

{Commencing  as  in  Form  No.  10J^71,  and  continuing  down  to  J)  at  an 
unreasonable  hour  in  the  night,  to  wit,  about  the  hour  of  eleven  in 
the  night  of  the  same  day,  with  force  and  arms,  at  Hatfield  afore- 
said, in  and  upon  the  said  Rachel  Roe  then  and  there  being  in 
the  peace  of  God  and  of  our  said  lord  the  king,  and  also  then 
and  there  being  in  extreme  sickness  and  weakness  of  body,  occa- 
sioned by  a  fever,  and  then  and  there  confined  to  her  bed  in 
the  dwelling-house  of  him  the  ?>d\A  John  Doe  there  situate,  feloni- 
ously, wilfully,  and  of  his  malice  aforethought,  did  make  an  assault, 
and    that    the    said  John  Doe   her,    the  said  Rachel  Roe  from    and 

1.  See,  generally,  supra,  note  2,  p.  395. 
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out  of  the  said  bed,  and  also  out  of  the  said  dwelling-house  into 
the  public  and  open  street  there,  did  then  and  there  violently, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  remove,  force, 
and  drive,  and  there  leave:  he  the  said  John  Doe  then  and  there 
well  knowing  the  said  Rachel  Roe  to  be  then  in  extreme  sickness  and 
weakness  of  body,  occasioned  by  the  fever  aforesaid,  by  means  whereof 
she  the  said  Rachel  Roe  through  the  cold  and  the  inclemency  of  the 
weather,  and  for  want  of  care  and  other  necessaries  requisite  for  a 
person  in  such  sickness  and  weakness  as  aforesaid,  then  and  there 
died ;  and  so  {concluding  as  in  Form  No.  lOJf.71). 

(13)  By  Malpractice  of  Physician. 

Form  No.  10523. 

(Precedent  in  State  v.  Hardister,  38  Ark.  605.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  104-99.^^^ 

The  grand  jury  of  Sharp  county,  in  the  name  and  by  the  authority 
of  the  State  oi  Arkansas,  a.cc\xses  Nathan  G.  Hardister  din.6.  Henry  W. 
Brown,  of  the  crime  of  manslaughter,  committed  as  follows,  to- wit: 
The  said  Nathan  G.  Hardister,  on  the  twenty -seventh  day  of  October, 
1S8O,  in  the  county  and  state  aforesaid,  then  and  there  being  a  phy- 
sician, surgeon,  and  obstetrician,  holding  himself  out  to  the  public  as 
such,  and  soliciting  patronage,  then  and  there,  in  the  county  and 
State  aforesaid,  as  such  physician,  surgeon,  and  obstetrician,  and  by 
reason  of  the  said  Nathan  G.  Hardister  so  holding  himself  out  as  such 
physician,  surgeon,  and  obstetrician,  as  aforesaid,  was,  on  the  day 
and  year  last  aforesaid,  and  in  the  county  and  State  aforesaid,  then  and 
there  being  called  in  the  capacity  of  physician,  surgeon,  and  obste- 
trician, to  attend  upon  one  Amanda  Saunders,  being  a  married  woman, 
and  then  and  there  being  pregnant  with  a  quick  child,  and  in  the 
labor  of  child-birth;  the  said  Nathan  G.  Hardister  did,  then  and  there, 
feloniously,  and  without  due  caution  and  circumspection,  make  an 
assault  upon  the  said  Amanda  Saunders,  and  then  and  there,  felo- 
niously, and  without  due  caution  and  circumspection,  and  by  mal- 
practice, did  administer  to  her,  the  said  Amanda  Saunders,  while  in 
the  pains  of  child-birth,  as  aforesaid,  a  large  quantity  of  morphine; 
being  unnecessary,  not  required,  and  wholly  unauthorized,  and  the 
quantity  so  administered  being  excessive;  and  by  reason  of  the 
administering  of  the  morphine  aforesaid,  the  said  labor  pains  were 
retarded,  interfered  with,  and  allayed,  and  the  said  Amanda  Saunders 
made  nervous,  delirious,  and  prostrated  with  a  fever;  and  thereupon 
the  said  Nathan  G.  Hardister,  feloniously,  and  without  due  caution 
and  circumspection,  and  by  mal-practice,  did  administer  to  her,  the 

1.  The  indictment  in  this  case  was  selection  and  application  of  the  reme- 

held   sufficient.     Whether    defendants  dies  and  appliances,  named  in  the  in- 

are  criminally  responsible  for  the  death  dictment,  they  would  not  be  criminally 

of  Mrs.  Saunders   must  depend   upon  liable. 

the   evidence.      A   felonious    want    of  See,  generally,  supra,  note  2,  p.  395. 

"due  care  and  circumspection"  in  her  2.  The  matter  to  be  supplied  within 

treatment  must  be  proved  as  alleged.  [  ]  will  not  be  found  in  the    reported 

For  a  mere  mistake  of  judgment  in  the  case. 
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said  Amanda  Saunders.,  large  and  excessive  quantities  of  fluid  extract 
of  ergot;  and  by  reason  of  the  administering  of  the  said  ergot,  in 
excessive  quantities,  as  aforesaid,  by  the  said  Nathan  G.  Hardister, 
he  then  and  there  caused  the  said  Amanda  Saunders  to  have  convul- 
sions; and  thereupon  the  ssixd  Nathan  G.  Ilardister,  then  and  there, 
feloniously,  and  without  due  caution  and  circumspection,  did  bleed 
the  said  Amanda  Saunders  in  the  arm;  which  bleeding  was,  then  and 
there,  unnecessary  and  unauthorized. 

And  the  said  Nathan  G.  Ilardister  did,  then  and  there,  feloniously, 
and  without  due  caution  and  circumspection,  attempt  to  deliver 
said  quick  child  from  the  said  Amanda  Saunders,  by  the  use  of  forceps, 
by  repeatedly  introducing  them,  without  due  caution  and  circumspec- 
tion, into  the  body  of  said  Amanda  Saunders;  and  by  the  unauthorized 
use  of  the  forceps,  produced  an  inflammation  in  the  body  of  the  said 
Amanda  Saunders;  which  inflammation,  so  produced,  by  the  unauthor- 
ized use  of  the  forceps,  aforesaid,  caused  the  said  Amanda  Saunders 
to  have  fever;  and  the  said  Nathan  G.  Hardister  did,  then  and  there, 
feloniously,  and  without  due  caution  and  circumspection,  administer 
to  said  Amanda  Saunders,  large  and  excessive  quantities  of  chloro- 
form, which  administering  of  the  said  chloroform,  in  such  excessive 
quantities,  was  unnecessary  and  unauthorized;  and  then  and  there, 
feloniously,  without  due  care  and  circumspection,  with  a  certain 
pocket-knife,  did  cut,  puncture,  penetrate  and  wound  the  said  quick 
child,  in  the  head,  thereby,  then  and  there,  feloniously  killing  said 
quick  child,  before  its  delivery  from  its  mother,  the  ssiid  Amanda; 
the  killing  of  the  quick  child  aforesaid  being  unnecessary  and  wholly 
unauthorized;  causing  great  irritation  and  inflammation  of  the  body 
of  her,  the  said  Amanda  Saunders,  and  other  great  injuries  to  the  body 
and  person  of  the  said  Amanda  Saunders,  then  and  there  did ;  and 
then  and  there,  feloniously,  and  without  due  caution  and  circum- 
spection, did  insert  his  fingers  into  the  mouth  of  the  said  quick  child, 
and  force  its  head  out  of  the  mouth  of  the  vagina  of  the  said  Amanda 
Saunders;  and  then  and  there,  without  due  caution  and  circumspec- 
tion, feloniously  did  tie  a  rope  around  the  neck  of  said  child,  killed 
as  aforesaid,  and  with  force  and  violence,  and  without  due  caution 
and  circumspection,  feloniously  did  pull  and  deliver  said  child  from 
the  womb  of  %z\d  Amanda  Saunders;  and  the  delivery  of  said  child 
was  unnecessary  and  wholly  unauthorized. 

And  the  said  Nathan  G.  Hardister,  then  and  there,  without  deliver- 
ing the  afterbirth  from  the  said  Amanda  Saunders,  feloniously,  with- 
out due  caution  and  circumspection,  did  abandon  her,  the  said 
Amanda  Saunders,  leaving  her  in  a  prostrated,  delicate,  and  precari- 
ous condition;  and  from  the  effect  of  the  treatment,  as  aforesaid,  by 
the  said  Nathan  G.  Hardister,  she,  the  said  Amanda  Saunders,  did  lan- 
guish from  the  twenty-seventh  day  of  October,  jS80,  in  the  county  and 
State  aforesaid,  and  languishing  did  live  until  the  third  day  oi  No7>em- 
ber,  jS80,  in  the  county  and  State  aforesaid;  on  which  said  third  day 
of  November,  a.  d.  iS80,  from  the  effect  of  the  said  treatment  and 
mal-practice  of  the  said  Nathan  G.  Hardister,  she,  the  said  Amanda 
Saunders,  did  die.  And  so  the  grand  jury  aforesaid,  in  the  name  and 
by  the  authority  aforesaid,  do  say  that  the  said  Nathan  G.  Hardister, 
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on  the  twenty-seventh  day  of  October,  188O,  in  manner  and  form  as 
aforesaid,  her,  the  said  Amanda  Saunders,  feloniously,  and  without 
due  caution  and  circumspection,  did  kill  and  slay,  against  the  peace 
and  dignity  of  the  State  of  Arkansas. 

And  the  grand  jury  aforesaid,  in  the  name  and  by  the  authority 
aforesaid,  do  further  charge  that,  on  the  said  twenty- seventh  day  of 
October,  a.  d.  \Z80,  in  the  county  and  State  aforesaid,  the  said  Henry 
W.  Brown,  then  and  there  being  a  physician,  surgeon,  and  obste- 
trician, and  holding  himself  out  to  the  public  as  such,  and  soliciting 
patronage  as  such,  was,  in  the  capacity  of  such  surgeon,  physician, 
and  obstetrician,  called  in  to  consult  with  and  assist  the  said  Nathan 
G.  Hardister,  in  the  treatment  of  the  said  Amanda  Saunders,  as  afore- 
said, feloniously,  and  without  due  caution  and  circumspection,  abet- 
ting, aiding,  and  assisting  the  said  Nathan  G.  Hardister,  the  said 
Amanda  Saunders,  then  and  there  to  kill  and  slay,  in  manner  and 
forms  as  aforesaid,  against  the  peace  and  dignity  of  the  State  of 
Arkansas. 

[(^Signature  as  in  Form  No.  10499.^^ 

Form  No.  10524. 

(Precedent  in  Com.  v.  Pierce,  138  Mass.  165.)* 

[(^Commencing  as  in  Form  No.  10^69,  and  continuing  down  to  *)]^  on 
the  seventh  day  oi  January,  in  the  year  eighteen  hundred  and  eighty- 
three,  and  on  divers  other  days  and  times  between  that  day  and  the 
ninth  day  ol  January,  in  said  year  eighteen  hundred  and  eighty-three, 
in  and  upon  one  Mary  A.  Bemis  of  said  West  Boylston,  in  the  county 
aforesaid,  willfully  and  feloniously,  did  make  divers  assaults,  and  that 
the  said  Franklin  Pierce  did  then,  and  at  the  several  times  aforesaid, 
there  willfully,  feloniously,  ignorantly,  rashly,  injuriously,  and  improp- 
erly, put,  pour,  and  place,  and  cause  and  procure  to  be  put,  poured, 
and  placed,  on  and  upon  the  body,  arms,  legs,  and  feet  of  her,  the 
said  Mary  A.  Bemis,  certain  large  quantities,  to  wit,  two  gallons  of 
kerosene  oil,  and  that  the  said  Franklin  Pierce,  by  the  means  and  in 
the  manner  aforesaid,  did  then,  and  at  the  several  times  aforesaid, 
there  feloniously  cause  her,  the  said  Mary  A.  Bemis,  to  be  and  become 
mortally  sick,  weak,  shocked,  diseased,  and  disordered  in  her  body 
aforesaid,  of  which  said  mortal  sickness,  weakness,  shock,  disease, 
and  disorder  of  her  body,  occasioned  and  brought  on  by  the  means 
and  in  the  manner  aforesaid,  from  the  said  seventh  day  oi  January,  in 
the  year  aforesaid,  until  thejFourteenth  day  of  said  January,  in  the  same 
year,  at  West  Boylston  aforesaid,  in  the  county  aforesaid,  she,  the  said 
Mary  A.  Bemis,  did  languish  and  languishing  did  live,  on  which  said 
Jourteenth  day  oi  January,  in  the  year  aforesaid,  at  West  Boylston  afore- 
said, in  the  county  aforesaid,  the  said  Mary  A.  Bemis,  oi  the  said 
mortal  sickness,  weakness,  shock,  disease,  and  disorder,  occasioned 
and  brought  on  as  aforesaid,  died.     And  so  the  jurors  aforesaid,  upon 

1.  The  matter  to  be  supplied  within  stantially  like  these  first  two.  Under 
[]  will  not  be  found  in  the  reported  case,     this  indictment  defendant  was  found 

2.  The  last  three  counts  of  the  indict-     guilty  of  manslaughter. 

ment  are  not  set  out,  as  they  were  sub-        See,  generally,  supra,  note  2,  p.  395. 
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their  oath  aforesaid,  do  say  that  the  said  Franklin  Pierce  her  the  said 
Mary  A.  Bemis,  in  manner  and  form  aforesaid,  feloniously  did  kill 
and  slay,  against  the  peace  of  said  Commonwealth. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present, 
that  said  Franklin  Pierce^  at  said  West  Boylston^  in  the  county  afore- 
said, on  the  seventh  day  of  January,  in  the  year  eighteen  hundred  and 
eighty-three,  and  on  divers  other  days  and  times  between  that  day 
and  the  ninth  day  ol  January,  in  the  year  aforesaid,  in  and  upon  one 
Mary  A.  Bemis,  of  said  West  Boylston  in  the  county  aforesaid,  wil- 
fully, feloniously,  did  make  divers  assaults,  and  that  the  said  Frank- 
lin Pierce  did  then,  and  at  the  several  times  aforesaid,  there  wilfully, 
feloniously,  ignorantly,  rashly,  injuriously,  and  improperly  put,  pour, 
and  place,  and  cause  and  procure  to  be  put,  poured,  and  placed,  in, 
upon,  and  through  certain  underclothing,  to  wit,  certain  drawers, 
undershirt,  and  stockings,  certain  large  quantities,  to  wit,  two  gallons, 
of  kerosene  oil,  and  did  then,  and  at  the  several  times  aforesaid,  there 
and  thereby,  wet  and  saturate,  and  cause  and  procure  to  be  wet  and 
saturated,  said  underclothing,  to  wit,  said  drawers,  undershirt,  and 
stockings,  with  the  said  large  quantities  of  kerosene  oil,  and  did  then, 
and  at  the  several  times  aforesaid,  there  wilfully,  feloniously,  igno- 
rantly, rashly,  injuriously,  and  improperly,  put  and  place,  and  cause 
and  procure  to  be  put  and  placed,  on  and  upon  the  body,  arms,  legs, 
and  feet,  of  her,  the  said  Mary  A.  Bemis,  said  underclothing,  to  wit, 
said  drawers,  undershirt,  and  stockings,  so  wet  and  saturated  with 
kerosene  as  aforesaid,  and  that  the  said  Franklin  Pierce  did  then, 
and  at  the  several  times  aforesaid,  there  wilfully,  feloniously,  igno- 
rantly, rashly,  injuriously,  and  improperly,  cause  and  procure  said 
underclothing,  to  wit,  said  drawers,  undershirt,  and  stockings,  so  wet 
and  saturated  with  kerosene  oil  as  aforesaid,  to  remain  on  and  upon 
the  body,  legs,  arms,  and  feet  of  her,  the  said  Mnry  A.  Bemis,  for 
divers  long  spaces  of  time,  and  that  the  said  Franklin  Pierce,  by  the 
means  and  in  the  manner  aforesaid,  did  then  and  at  the  several  times 
aforesaid,  there  feloniously  cause  her,  the  said  Mary  A.  Bemis,  to  be 
and  become  mortally  sick,  weak,  shocked,  diseased,  and  disordered  in 
her  body  aforesaid,  of  which  said  mortal  sickness,  weakness,  shock, 
disease,  and  disorder  of  her  body,  occasioned  and  brought  on  by 
the  means  and  in  the  manner  aforesaid,  from  the  said  seventh  day  of 
January,  in  the  year  aforesaid,  until  th^  fourteenth  day  oi  January,  in 
the  same  year,  at  West  Boylston  aforesaid,  in  the  county  aforesaid, 
she,  the  said  Mary  A.  Bemis,  did  languish  and  languishing  did  live, 
on  which  sdi\(i  fourteenth  day  oi  January,  in  the  year  aforesaid,  at 
West  Boylston  aforesaid,  in  the  county  aforesaid,  the  said  Mary  A 
Bemis,  of  the  said  mortal  sickness,  weakness,  shock,  disease,  and  dis- 
order, occasioned  and  brought  on  as  aforesaid,  died.  And  so  the' 
jurors  aforesaid,  on  their  oath  aforesaid,  do  say  that  the  said  Frank- 
lin Pierce  her,  the  said  Mary  A.  Bemis,  in  manner  and  form  aforesaid, 
feloniously  did  kill  and  slay,  against  the  peace  of  said  Commonwealth. 

[(^Signature  as  in  Form  No.  6.)]^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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Form  No.  10525. 

(Precedent  in  State  v.  Gile,  8  Wash.  17.)' 
\{Title  of  court  and  cause  as  in  Form  No.  10512.y\^ 
Comes  now  A.  E.  Rice,  prosecuting  attorney  for  the  said  Lewis 
county,  state  of  Washington,  the  said  Superior  court  for  the  said  Lewis 
county  being  in  session,  and  the  grand  jury  for  said  county  not  being 
in  session.  And  now  here  said  prosecuting  attorney  gives  the  said 
superior  court  to  understand,  and  to  be  informed  by  this  information, 
that  the  above  named  James  D.  Minkler,  U.  A.  Gile  and  Catherine 
McCormick  are  guilty  of  the  crime  of  manslaughter,  committed  as 
follows:  The  sb\6. /ames  D.  Minkler,  U.  A.  Gile  Sin6^  Catherine  McCor- 
mick, in  sdiid  Lewis  county,  State  of  Washington,  to  wit,  \.\\&  fifth  day 
of  December,  a.  d.  xW2,  with  force  and  arms,  in  and  upon  the  body  of 
one  Alfred  Wright,  then  and  there  being,  unlawfully  and  feloniously 
did  make  an  assault,  and  that  they,  the  said  James  D.  Minkler,  U.  A. 
Gile  and  Catherine  McCormick,  did  then  and  there,  unlawfully,  feloni- 
ously, and  forcibly,  with  a  certain  knife  and  saw  and  other  edged 
instruments,  which  they,  the  said  James  D.  Minkler,  U.  A.  Gile  and 
Catherine  McCormick,  in  their  hands  then  and  there  held,  in  and  upon 
the  right  hip  of  him,  the  said  Alfred  Wright,  then  and  there  unlaw- 
fully, willfully  and  feloniously,  did  strike  and  thrust;  giving  to  the 
said  Alfred  Wright  then  and  there  and  thereby,  with  the  said  knife, 
saw  and  other  edged  instruments,  in  and  upon  the  said  right  hip  of 
the  ?,d\(3i  Alfred  Wright, b.  mortal  wound,  of  the  breadth  oi  four  mch&s 
and  of  a  depth  of  six  inches;  severing  and  mutilating  the  femur  bone 
of  the  right  leg  of  him,  the  said.  Alfred  Wright;  and  that  the  said 
James  D.  Minkler,  U.  A.  Gile  and  Catherine  McCormick  did  then  and 
there  continuously,  from  said  fifth  day  of  December,  a.  d.  x%92,  until 
\}ci^  thirteenth  day  oi  December ,  a.  d.  \%92,  unlawfully,  willfully  and 
feloniously,  and  with  force  and  arms,  place  and  keep  the  body  of  him, 
the  said  Alfred  Wright,  in  and  upon  a  filthy,  offensive  and  unclean 
bed,  in  a  filthy  room  filled  with  vile,  unhealthy  and  poisonous  atmos- 
phere; and  the  said  James  D.  Minkler,  U.  A.  Gile  and  Catherine  McCor- 
mick did  then  and  there  continuously,  from  the  said  fifth  day  of 
December,  a.  d.  i2)92,  until  the  thirteenth  day  oi  December,  a.  d.  i2>92, 
unlawfully,  willfully  and  feloniously,  keep  said  wound  upon  the  right 
hip  of  him,  the  saxd  Alfred  Wright,  in  an  unclean  and  filthy  condition; 
then  and  there  giving  to  the  said  Alfred  Wright,  by  then  and  there 
unlawfully,  willfully,  feloniously  and  maliciously  striking  and  thrust- 
ing with  the  knife,  saw  and  other  edged  instruments  aforesaid,  in  and 
upon  the  said  right  hip  of  him,  the  said  Alfred  Wright,  and  giving 
him,  the  said  Alfred  Wright,  a  mortal  vfound  four  inches  in  bre'adth 
and  of  the  depth  of  six  inches,  and  severing  and  mutilating  the  femur 
bone  of  the  right  leg  of  him,  the  said  Alfred  Wright,  as  aforesaid, 
and  by  then  and  there  unlawfully,  willfully  and  feloniously  placing 

1.  It  was  held  that  this  information  a  surgical  operation,  yet  evidence  con- 
charged  the  offense  of  involuntary  cerning  the  same  is  admissible, 
manslaughter,  and  that  although  the  See,  generally,  supra,  note  2,  p.  395. 
information  did  not  show  that  defend-  2.  The  matter  to  be  supplied  within 
ant  bore  the  relation  of  surgeon  to  [  ]  will  not  be  found  in  the  reported 
deceased  and  that  death  resulted  from  case. 
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and  keeping  the  body  of  him,  the  said  Alfred  Wright,  in  and  upon  a 
filthy,  offensive  and  unclean  bed  in  a  filthy  room,  filled  with  vile, 
unhealthy  and  poisonous  atmosphere  as  aforesaid,  and  by  then  and 
there  unlawfully,  willfully,  and  feloniously  keeping  said  wound  upon 
the  right  hip  of  him,  the  said  Alfred  Wright,  in  an  unclean  and  filthy 
condition,  as  aforesaid,  several  mortal  injuries  in  and  upon  the  right 
hip  and  other  parts  of  the  body  and  the  lungs,  stomach  and  blood  of 
him,  the  Sddd  Alfred  Wright,  of  which  said  mortal  injuries  the  said 
Alfred  Wright,  from  the  sdiid  fifth  day  oi  December,  a.  d.  i%92,  to  the 
twenty-third  day  of  December,  a.  d.  \W2,  in  the  county  and  state  afore- 
said, did  languish,  and  languishing  did  live ;  on  which  twenty-third diZ:^  of 
December y  a,  d.  \W2,  at  the  county  and  state  aforesaid,  of  the  mortal 
wounds  and  injuries  aforesaid,  the  said  Alfred  Wright  aforesaid  died. 

And  so  the  prosecuting  attorney  aforesaid  does  say  and  give  the 
superior  court  aforesaid  to  understand  that  the  said  James  D.  Mink- 
ler,  U.  A.  Gile  and  Catherine  McCormick,  at  the  said  Lewis  county  and 
state  of  Washington,  in  the  manner,  at  the  time  and  by  the  means 
aforesaid,  him,  the  said  Alfred  Wright,  unlawfully,  willfully  and  feloni- 
ously did  kill  and  slay,  contrary  to  the  form  of  the  statutes  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
State  of  Washington. 

[^Signature  and  verification  as  in  Form  No.  10512.')]'^ 

(14)  By  Misplacing  Railway  Switch. 

Form  No.  10526. 

(Precedent  in  Williams  v.  State,  30  Tex.  App.  354.)' 

[(^Commencing  as  in  Form  No.  Jt.752)  upon  their  oaths  in  said  court 
present  thdit  John  A.  Williams  on  the  ninth  day  oi  June,  iS90,  in  the 
county  and  state  aforesaid]  ^  did  then  and  there  willfully  and  with 
malice  aforethought  kill  and  murder  one  Mike  Hackett,  by  then  and 
there  displacing  and  interfering  with  a  certain  switch  of  the  St.  Louis, 
Arkansas  (Sr*  Texas  Railway,  and  thereby  wrecking  and  injuring  a  car 
and  train  of  cars  on  said  railway,  and  thereby  mashing,  wounding, 
and  bruising  the  said  Hackett,  who  was  then  and  there  on  said  train 
of  cars;  from  which  said  mashing,  wounding,  and  bruising,  inflicted 
in  the  manner  and  by  the  means  aforesaid,  the  said  Hackett  did  then 
and  there  instantly  die;  and  that  the  said  displacing  and  interfering 
with  said  switch,  and  the  said  wrecking  and  injuring  of  said  car  and 
train  of  cars,  and  the  said  killing  and  murder  of  said  Hackett,  were 
each  and  all  committed  by  the  ssiid  John  A.  Williams  in  the  perpetra- 
tion of  robbery;  in  this,  that  the  said  Williams  did  then  and  there 
fraudulently  take  from  the  person  and  possession  of  one  S.  L.  Neblett, 
who  was  then  and  there  upon  said  train  of  cars,  and  by  assault  and 
violence  upon  the  said  Neblett,  and  by  putting  the  said  Neblett  in  fear 
of  life  and  bodily  injury,  certain  personal  property,  to  wit,  [(Here  the 

1.  The  matter  enclosed  by  and  to  be  ant  was  convicted  of  murder  in  the  first 
supplied  within  [  ]  will  not  be  found  degree,  and  this  was  affirmed  on  appeal, 
in  the  reported  case.  See,    generally,    supra,    note    2,    p. 

2.  Under  this  indictment  the  defend-  395. 
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va  ious  packages^  containing  money,  jewelry,  and  other  valuables,  were 
specifically  set  cw/)],^  the  property  of  him,  the  said  Neblett,  with  the 
intent  of  him,  the  said  John  A.  Williams,  to  appropriate  the  same  to 
his  own  use;  and  in  the  perpetration  of  the  said  crime  of  robbery,  and 
by  the  displacement  of  and  interference  with  said  switch,  the  wreck- 
ing and  injuring  of  said  car  and  train  of  cars,  all  as  aforesaid,  the  said 
John  A.  Williams  did  then  and  there  kill  and  murder  the  said  Mike 
Hackett  as  aforesaid,  against  the  peace  and  dignity  of  the  State. 
{(^Signature  as  in  Form  No.  4752.)y 

(15)  By  Neglect  to  Furnish  Necessaries  to  Dependent.^ 

Form  No.  10527. 

(Precedent  in  State  v.  Smith,  65  Me.  258,)' 

[(^Commencing  as  in  Form  No.  2354..)}^  The  jurors  for  said  state 
upon  their  oath  present,  that  Hugh  Smith,  of  Buxton,  in  the  said  county 
of  York,  laborer,  on  the  nineteenth  day  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-five;  at  Buxton,  in  said  county 
of  York,  being  then  and  there  the  husband  of  one  Lucy  A.  Smith,  his 
wife,  and  being  then  and  there  under  the  legal  duty  to  provide  for 
his  said  wife  necessary  clothing,  shelter  and  protection  from  the 
frost,  cold  and  inclemency  of  the  weather,  and  then  and  there  having 
the  means  to  provide  the  same,  and  she,  said  Lucy  A.  Smith,  being 
then  and  there  weak,  feeble,  destitute  and  infirm,  and  unable  to  go 
abroad,  did  then  and  there  feloniously  and  willfully  neglect  and 
refuse  to  provide  necessary  clothing,  shelter  and  protection  from  the 
frost,  cold  and  inclemency  of  the  weather  for  his  said  wife,  whereby 
her  health  was  greatly  injured;  and  he  the  sa.id Hugh  Smith,  a.iter- 
wards,  to  wit,  on  the  next  succeeding  day  and  on  every  day  between 
the  said  nineteenth  day  of  January  aforesaid,  and  the  ninth  day  of 
February  then  next  ensuing,  did  there  feloniously  and  willfully  con- 

1.  The  matter  enclosed  by  and  to  be  guish,  and  languishing,  did  live  until " 
supplied  within  []  will  not  be  found  in  a  certain  day,  "on  which  last-men- 
the  reported  case.  tioned  day  she  died  *  *  *  of  the  said 

2.  Insufficient  Form.  —  An  indictment  neglect,  and  the  sickness  induced 
for  murder  in  failing  to  procure  medi-  thereby,"  there  was  no  direct  allega- 
cine,  care  or  medical  treatment  for  de-  tion  that  the  "  sickness  induced  there- 
ceased,  who  was  sick  and  in  defendant's  by ' '  was  caused  by  defendant's  neglect, 
care  under  such  circumstances  that  it  and  the  character  of  such  sickness  was 
was  his  duty  to  provide  for  her,  did  not  not  stated.  State  !».  Lowe,  66  Minn.  296. 
sufficiently  charge  that  the  acts  and  3.  Defendant  was  found  guilty  of 
omissions  of  defendant  were  the  cause  manslaughter  on  these  two  counts,  and 
of  the  death,  where  it  was  not  alleged  not  guilty  on  the  second,  which  is  in 
that  deceased  would  have  lived  or  have  consequence  omitted.  It  was  held,  on 
lingered  longer  had  defendant  done  exceptions  to  the  overruling  of  defend- 
his  duty,  and  the  "blood  poisoning  ant's  motion  in  arrest  of  judgment,  that 
and  other  diseases  and  sickness,"  which  the  first  count  was  suflScient,  and  would 
it  was  averred  deceased  had,  were  not  have  been  even  under  the  practice  re- 
alleged to  have  been  caused  by  defend-  quiring  manner  and  means  to  be  set 
ant's  negligence;  and  though  it  was  al-  forth  in  detail.  The  third  count  was 
leged  that  "  by  reason  of  the  failure  also  held  sufficient,  the  court  affirming 
and  neglect"  of  defendant,  "  hereinbe-  State  v.  Verrill,  54  Me.  408. 

fore   mentioned,"    deceased   "did  Ian-        See,  generally,  supra,  note  2,  p.  395. 
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tinue  to  neglect  and  refuse  to  provide  for  her,  the  said  Lucy  A.  Smithy 
with  necessary  clothing,  shelter  and  protection  from  the  frost,  cold 
and  inclemency  of  the  weather,  the  said  Hugh  Smith  being  there  on 
all  said  days  and  times  her  husband  as  aforesaid,  and  having  the 
means  to  provide  the  same  as  aforesaid,  and  under  the  legal  duty  to 
provide  the  same  as  aforesaid,  and  she,  the  said  Zw^j-^.  Smith,  having 
no  means  to  provide  the  same  as  aforesaid,  and  being  weak,  feeble, 
destitute,  infirm  and  unable  to  go  abroad  as  aforesaid.  By  reason 
whereof  the  saidZ«^_y^.  Smith  there  on  all  the  days  and  times  before 
mentioned,  until  t\i&  fifth  day  oiMay,  in  the  year  aforesaid,  sickened 
and  languished  with  a  mortal  sickness  and  feebleness  of  body  so  as 
aforesaid  created  and  produced  by  the  said  Hugh  Smith,  until  the 
fifth  day  of  May  now  last  past,  at  which  said  last  mentioned  day  at 
Buxton,  she  the  said  Lucy  A.  Smith,  there  of  said  mortal  sickness  and 
feebleness  of  body,  died.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  Hugh  Smith,  her,  the  said  Lucy  A. 
Smith,  in  manner  and  by  the  means  aforesaid,  feloniously  did  kill  and 
slay,  against  the  peace  of  said  state  and  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

Second  count  *  *  * 

Third  count.  And  the  jurors  for  said  state  upon  their  oath  do  fur- 
ther present,  that  Hugh  Smith  of  Buxton,  in  said  county  of  Yorky 
laborer,  on  the  fifth  day  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-five,  at  Buxton,  in  said  county  of  York,  one 
Lucy  A.  Smith,  in  the  peace  of  the  state  then  and  there,  being,  feloni- 
ously did  kill  and  slay  against  the  peace  of  said  state  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

^{Signature  as  in  Form  No.  2354.)Y 

Form  No.  10528. 

(Precedent  in  Territory  v.  Manton,  7  Mont.  165.)' 

^Caption  as  in  Form  No.  1056 1.)]^ 

The  grand  jury  of  the  said  county,  duly  drawn,  impaneled,  sworn, 
and  charged  to  inquire  into  public  offenses  committed  in  the  said 
county,  upon  their  oaths  do  present  and  say  that  one  Dennis  Manton^ 
late  of  the  county  oi  Deer  Lodge,  Montana  Territory,  on  or  about  the 
second  day  oi  March,  a.  d.  i8^7,  was  then  and  there,  at  the  county  of 
Deer  Lodge  and  territory  of  Montana,  the  husband  of  one  Susan  E. 
Manton,  and  that  it  then  and  there  became  and  was  the  duty  of  the 
said  Dennis  Manton,  as  the  husband  of  the  said  Susan  E.  Manton^ 
to  protect  and  defend  her,  the  said  Susan  E.  Manton,  from  the  cold 
and  inclemency  of  the  weather,  and  he,  the  said  Dennis  Manton,  then 
and  there  had  the  means  to  provide  the  same,  and  she,  the  said  Susan 
E.  Manton,  was  then  and  there  weak,  feeble,  sick,  and  unable  to  walk, 
and  he,  the  said  Dennis  Manton,  did  then  and  there  feloniously,  will- 
fully, purposely,  premeditately,  and  of  his  malice  aforethought,  leave 

1.  The  matter  to  be  supplied  within  the  suflSciency  of  the  indictment  as 
[]  will  not  be  found  in  the  reported  case,  charging  that  degree  of  the  crime,  but 

2.  The  jury  in  this  case  having  ac-  held  that  it  sufficiently  charged  murder 
quitted  the  prisoner  of  murder  in  the  in  the  second  degree. 

first  degree,  the  court  did  not  consider         See,  generally,  supra,  note  2,  p.  395. 
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the  said  Susan  E.  Manton  in  the  open  air,  at  night-time,  and  exposed 
to  the  cold  and  inclemency  of  the  weather;  and  did  then  and  there 
feloniously,  willfully,  purposely,  premeditately,  and  of  his  malice 
aforethought,  wholly  neglect,  omit,  and  refuse  to  protect  and  defend 
the  said  Susan  E.  Manton  from  the  cold  and  inclemency  of  the 
weather,  or  to  procure  or  provide  any  clothing,  covering,  or  shelter 
whatsoever  for  the  said  Susan  E.  Manton.,  and  neglecting  and  leaving, 
and  omitting  and  refusing,  to  protect  and  defend  the  said  Susan  E. 
Manton  from  the  cold  and  inclemency  of  the  weather  as  aforesaid,  and 
to  provide  and  procure  clothing,  covering,  and  shelter  for  the  body 
of  the  said  Susan  E.  Manton,  the  said  Susan  E.  Manton  did  then  and 
there  languish,  and  then  and  there  languishing  of  such  exposure,  leav- 
ing, and  of  such  neglecting,  omitting,  and  refusing  to  provide  clothing 
and  shelter,  as  aforesaid,  did  then  and  there  die.  And  so  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say  that  the  said  Dennis 
Manton,  the  said  Susan  E.  Manton,  in  manner  and  form  aforesaid, 
feloniously,  willfully,  purposely,  premeditately,  and  of  his  malice 
aforethought,  did  kill  and  murder  [contrary  {concluding  as  in  Form 

No.  1066  lyy 

(16)  By  Negligence. 
{a)  In  Erecting  Building.^ 

Form  No.  10529. 

(Precedent  in  People  v.  Buddensieck,  103  N.  Y.  489.)* 
[Court  of  General  Sessions  of  the  Peace   in  and   for   the  City  and 
County  of  New  York. 

The  People  of  the  State  of  New  York 

against 

Charles  A.  Buddensieck  and  Charles  Franck. 

The  grand  jury  of  the  city  and  county  of  Ne7v  York,  by  this  indict- 
ment, accuse  Charles  A.  Buddensieck  and  Charles  Franck  of  the  crime 
of  manslaughter  in  the  second  degree,  committed  as  follows :]i 

Heretofore  and  prior  to  the  thirteenth  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-five,  the  said  Charles 
A.  Buddensieck  and  Charles  Franck,  each  late  of  the  city  and  county 
of  New  York  aforesaid,  did  erect  and  construct  and  cause  and  procure 
to  be  erected  and  constructed,  and  did  act  and  assist  and  were  con- 
cerned in  the  erection  and  construction  of  a  certain  building  within 
the  said  city  and  county,  the  same  being  designed  and  intended  to  be 
used  and  occupied  upon  its  completion  by  human  beings  for  dwelling 
purposes,  the  said  Charles  A.  Buddensieck  and  Charles  Franck,  at  the 
time  of  erecting  and  constructing  of  the  said  building,  having  the 

1.  The  matter  enclosed  by  and  to  be  it  is  insuflScient  if  it  fails  to  state  ex- 
supplied  within  [  ]  will  not  be  found  in  plicity  the  definite  duty  of  each  of  the 
the  reported  case.  defendants,  and  to  give  notice  to  them 

2.  Insufficient  Form.  —  Where  an  in-  of  the  specific  acts  of  negligence  with 
dictment   is  found   against  several  de-  which  they  are  charged.     Ainsworth  v. 
fendants  for  neglect  in  the  work  of  re-  U.  S.,  i  App.  Cas.  (D.  C.)  518. 
moving  the  earth  from  around  the  pier  3.  This  indictment  is  sufficient  under 
of  a  public  building,  whereby  it  fell,  kill-  N.  Y.  Pen.  Code,  §^  193,  195. 

ing  many  of  the  persons  in  the  building,         See,   generally,  supra,  note  2,  p.  395. 
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entire  care,  charge  and  control  and  supervision  of  the  same.  And 
the  said  Charles  A.  Buddensieck  and  Charles  Franck,  so  having  the 
entire  care,  charge,  control  and  supervision  of  the  constructing  and 
erecting  of  the  said  building,  it  thereupon  became  and  was  their  duty, 
at  the  time  of  such  erection  and  construction,  and  until  the  said  build- 
ing should  be  completed,  to  cause  the  walls  thereof  to  be  properly 
bonded  and  solidly  put  together,  and  to  be  built  to  a  line,  and  be  car- 
ried up  plumb  and  straight  with  close  joints;  and  to  cause  all  joints  in 
the  said  walls  to  be  well  filled  with  mortar  of  good  quality;  and  to 
cause  mortar  of  good  quality  to  be  used  in  the  construction  of  the  said 
walls,  in  order  that  the  same  should  be  properly  and  solidly  put 
together;  and  to  cause  bricks,  stones,  iron  work,  planks,  timbers, 
beams,  boards  and  materials,  of  good  quality  and  sufficient  strength, 
to  be  used  in  the  construction  of  the  said  building;  and  to  prevent  from 
being  used  in  such  construction  any  bricks,  stones,  iron  work,  planks, 
timbers,  beams,  boards  or  other  materials  which  were  not  of  good 
quality  and  of  sufficient  strength;  and  to  use  and  exercise  every  care 
and  precaution  in  their  power  to  render  the  said  building  and  every 
part  thereof  safe  and  secure,  as  well  during  its  construction  as  upon 
the  completion  of  same. 

And  the  said  Charles  A.  Buddensieck  and  Charles  Franck,  well  know- 
ing the  premises,  but  being  wholly  unmindful  and  neglectful  of  their 
duty  in  that  behalf,  at  the  time  of  the  erection  and  construction  of 
the  said  building,  and  on  divers  days  and  times  up  to  the  said  thirteenth 
^d^Y  oi  April,  in  the  [yearj^  aforesaid,  at  the  a'/y^«^  county  aforesaid, 
did  feloniously  and  willfully  neglect  and  omit  to  cause  the  walls  of 
the  said  building  to  be  properly  bonded  and  solidly  put  together  and 
to  be  built  to  a  line  and  carried  up  plumb  and  straight  with  close 
joints;  and  d  J  then  and  there  willfully  and  feloniously  neglect  and 
omit  to  cause  the  joints  in  the  said  walls  to  be  well  filled  with  mortar 
of  good  quality;  and  did  then  and  there  willfully  and  feloniously 
neglect  and  omit  to  cause  proper  mortar  to  be  used  in  the  construc- 
tion of  said  walls;  and  did  then  and  there  willfully  and  feloniously 
neglect  and  omit  to  cause  bricks,  stones,  iron  work,  planks,  timbers, 
beams,  boards  and  materials  of  good  quality  and  of  sufficient  strength 
to  be  used  in  the  construction  of  the  said  building;  and  did  then  and 
there  willfully  and  feloniously  neglect  and  omit  to  prevent  from  being 
used  in  such  construction  divers  bricks,  stones,  iron  work,  planks, 
timbers,  beams,  boards  and  other  materials  which  were  not  of  good 
quality  nor  of  sufficient  strength;  and  did  then  and  there  willfully 
and  feloniously  neglect  and  omit  to  use  and  exercise  every  care  and 
precaution  in  their  power  to  render  the  said  building  and  every  part 
thereof  safe  and  secure  during  its  construction  and  upon  the  com- 
pletion thereof;  and  the  said  Charles  A.  Buddensieck  and  Charles 
Franck,  on  the  days  and  times  aforesaid,  at  the  city  and  county  afore- 
said, did  then  and  there  willfully  and  feloniously  cause,  suffer  and 
permit  the  walls  of  the  said  building  to  be  improperly  bonded  and 
loosely  and  flimsily  put  together;  and  did  then  and  there  willfully 
and  feloniously  cause,  suffer  and  permit  mortar  of  a  grossly  poor  and 

1.  The  matter  enclosed  by  [  ]  will  not  be  found  in  the  reported  case. 
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inferior  quality,  and  mortar  chiefly  composed  of  loam  to  be  used  in 
the  construction  of  the  said  walls,  and  did  then  and  there  willfully 
and  feloniously  cause,  suffer  and  permit  divers  bricks,  stones,  planks, 
beams,  timbers,  iron  work  and  other  materials  of  poor  quality  and 
insufficient  strength  to  be  used  in  the  construction  of  the  said 
building. 

In  consequence  of  which  said  most  culpable  negligence,  acts  and 
omissions  on  the  part  of  them,  the  said  Charles  A.  Buddensieck  and 
Charles  Franck,  the  said  building  afterward,  to  wit,  on  the  said  thir- 
teenth day  of  April,  in  the  year  aforesaid,  did  fall  to  the  ground  there. 
And  the  said  Charles  A.  Buddensieck  and  Charles  Franck,  by  the  fall- 
ing of  the  said  building  in  manner  aforesaid,  on  the  day  and  in  the 
year  aforesaid,  at  the  city  and  county  aforesaid,  with  force  and  arms, 
in  and  upon  the  body  of  one  louis  Walters,  in  the  peace  of  the  peo- 
ple of  the  State  of  New  York,  then  and  there  being  in  the  said  build- 
ing before  and  at  the  time  of  the  falling  of  the  same,  willfully  and 
feloniously  did  make  an  assault,  and  him,  the  said  Louis  Walters, 
down  upon  and  against  the  bricks,  stones,  planks,  timbers,  beams, 
iron  work  and  other  component  parts  of  the  said  building,  did  then 
and  there,  with  great  force  and  violence,  willfully  and  feloniously  cast 
and  throw,  thereby  giving  unto  him,  the  said  Louis  Walters,  then  and 
there,  in  and  upon  the  head,  neck,  breast,  belly,  back,  sides  and  other 
parts  of  the  body  of  him,  the  said  Louis  Walters,  divers  mortal  bruises 
and  contusions,  of  which  said  mortal  bruises  and  contusions  he,  the 
said  Louis  Walters,  from  the  said  thirteenth  day  of  April,  in  the  year 
aforesaid,  until  the  fourteenth  day  of  April,  in  the  same  year  aforesaid, 
at  the  city  and  county  aforesaid,  did  languish,  and  languishing  did 
live,  on  which  said  fourteenth  day  of  April,  in  the  year  aforesaid,  the 
said  Louis  Walters,  at  the  city  and  county  aforesaid,  of  the  said  mor- 
tal bruises  and  contusions  died. 

\De  Lancey  Nicoll,  District  Attorney.]^ 

(V)  In  Keeping  Vicious  Animal. 

Form  No.  10530. 

(Minn.  Stat.  (1894),  §  7239,  No.  9.)* 

{Commencing  as  in  Form  No.  lOJf.65,  and  continuing  down  to  *)  was  the 
owner  of  a  bull  and,  knowing  its  propensities,  wilfully  suffered  such 
bull  to  run  at  large  (or  kept  it  without  ordinary  care^SLnd  the  said  bull, 
while  so  at  large  (or  not  confned)  killed  one  Richard  Roe  who  took 
all  the  precautions  which  the  circumstances  would  permit  to  avoid 
such  bull. 

Dated  {concluding  as  in  Form  No.  10J^65). 

{c')  In  Running  Locomotive. 
Form  No.  105 31.* 

1.  The  matter  enclosed  by  [  ]  will  Pen.  Code  (1895),  art.  684,  and  is 
not  be  found  in  the  reported  case.  based  on  the  facts  in  Anderson  v.  State, 

2.  Minnesota. — Stat.    (1894),  §    6452.     27  Tex.  App.  177. 

See  also  jM/ra,  note  2,  p.  395.  See,    generally,    supra,    note    2,    p. 

3.  This  form  is  sufficient  under  Tex.     395. 
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^Commencing  as  in  Form  No.  ^752)  upon  their  oaths  in  said  court 
present  that  O.  Torgerson  and  /.  A.  De  Cogue,  on  the  seventh  day  of 
February,  1 857,  in  the  county  and  state  aforesaid,  were  engaged  in 
the  perforinance  of  a  lawful  act,  to  wit,  were  then  and  there  engaged 
the  said  O.  Torgerson  as  engineer  and  the  said  J.  A.  De  Cogue  as 
fireman  on  engine  number  eleven  of  the  Houston,  East  6^  West  Texas 
Railway  Company,  and  while  engaged  as  workmen  in  running  said 
engine  on  said  railroad  said  O.  Torgerson  and_/.  A.  De  Cogue  did  back 
said  engine  negligently  and  carelessly,  without  ringing  the  bell  or 
blowing  the  whistle,  and  without  giving  any  warning,  and  without 
first  looking  to  see  if  any  person  was  likely  to  be  injured  thereby, 
and  by  said  negligence  and  carelessness  one  Sing  Morgan  was  struck 
by  said  engine  so  run  and  the  death  of  the  said  Sing  Morgan  was  then 
and  there  caused  by  said  negligence  and  carelessness,  the  said  Sing 
Morgan  being  at  the  time  in  a  position  to  be  struck  by  said  engine, 
which  fact  would  have  been  known  to  said  O.  Torgerson  and  J.  A. 
De  Cogue  if  they  had  used  that  degree  of  care  and  caution  which  a 
man  of  ordinary  prudence  would  use  under  like  circumstances,  there 
being  then  and  there  an  apparent  danger  of  causing  the  death  of  said 
Sing  Morgan  and  of  other  persons  passing  on  said  railroad  against 
the  peace  {concluding  as  in  Form  No.  4752). 

(d)  In  Running  Steamboat. 

Form  No.  10532. 

(Minn.  Stat.  (1894),  §  7239,  No.  10.)' 

(Commencing  as  in  Form  No.  10Jf65,  and  continuing  down  to  *)  was 
managing  a  steamboat  called  the  ^'■Betsey  Jane,''  for  gain,  and  negli- 
gently received  on  board  so  many  passengers  (or  such  a  quantity  of 
lading)  that  the  said  boat  sunk  (or  was  overset^  whereby  Richard  Roe, 
who  was  on  said  boat,  was  drowned,  {or  otherwise  killed,  according  to 
the  fact). 

Dated  {concluding  as  in  Form  No.  lOJfiS). 

(17)  By  Poison.2 

1.  Minnesota.  —  Stat.  (1894),  §  6454.  unnecessary;  contra  in  an  indictment 
See,  also,  supra,  note  2,  p.  395.  for  attempting  to  poison.     Anthony  v. 

2.  Bequisites    of    Indictmenta  —  Gen-    State,  29  Ala.  27. 

erally.  —  See  supra,  note  2,  p.  395.  Amount.  —  The  indictment  need  not 

Did  Administer  and  Cause  to  be  Ad-  allege    the    precise    amount   of   poison 

ministered. — An    indictment    for    ad-  administered.     Epps  z/.  State,  102  Ind. 

ministering  poison  which  charges  that  539. 

defendant    "did    administer    to,    and  Scienter. —  In  an  indictment  for  mur- 

cause  to  be  administered  to  and  taken  der  by  poison,   an  averment  that  the 

by,"  certain  persons  "  a  large  quantity  prisoner  knew  of  its  noxious  properties 

-of  arsenic,"  etc.,  is  not  demurrable  for  is  not  essential.     State  v.  Slagle,  83  N. 

duplicity.     Ben  v.  State,  22  Ala.  9.  Car.    630    {overruling     State     v.    Yar- 

That  Substance  was  Poison.  —  In   an  borough,  77  N.  Car.  524);  Westmoreland 

indictment   which   charges    an    actual  v.  U.  S.,  155  U.  S.  545. 

poisoning,  an  allegation  that  the  sub-  Intent. —  In  an  indictment  for  murder 

stance  administered   was  a  poison  is  by  poison,  it  is  not  necessary  to  allege 
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{a)  Generally. 

Form  No.  10533. 

(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  772;  Rev.  Swift's  Dig.  819.)' 

{Commencing  as  in  Form  No.  lOJi.71,  and  continuing  down  to  f)  that 
Mary  Brand,  late  of  the  parish  of  Chelmsford,  in  the  county  afore- 
said, spinster,  daughter  of  Francis  Brand,  late  of  the  same  place, 
gentleman,  deceased,  not  having  the  fear  of  God  before  his  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil,  and  of 
her  malice  aforethought,  contriving  and  intending  him  the  said 
Francis  Brand  her  late  father  in  his  life-time  to  deprive  of  his  life, 
and  him  feloniously  to  kill  and  murder,  on  the  tenth  day  of  May,  a.  d. 
1783,  and  on  divers  other  days  and  times  between  the  said  tenth  day 
of  May  and  the  fifteenth  day  of  May,  a.  d.  1783,  with  force  and  arms, 
at  the  parish  aforesaid,  did  knowingly,  willfully,  feloniously,  and  of 
her  malice  aforethought,  mix  and  mingle  certain  deadly  poison,  to 
wit,  white  arsenic,  in  certain  tea  which  had  been  at  divers  days  and 
times  during  the  time  aforesaid  prepared  for  the  use  of  the  said 
Francis  Brand  to  be  drank  by  him  the  said  Francis  Brand,  she  the 
said  Mary  Brand  then  and  there  well  knowing  that  the  said  tea  with 
which  she  the  said  Mary  Brand  did  mix  and  mingle  the  said  deadly 
poison  as  aforesaid,  was  then  and  there  prepared  for  the  use  of  the 
said  Francis  Brand  with  intent  to  be  then  and  there  administered  to 
him  for  his  drinking  the  same,  and  the  said  tea  with  which  the  said 
poison  was  so  mixed  as  aforesaid,  afterwards,  to  wit,  on  the  said  tenth 
•day  of  May  and  on  the  said  other  days  and  times,  at  the  parish 
aforesaid,  was  delivered  to  the  said  Francis  Brand  to  be  then  and 
there  drank  by  him,  and  the  said  Francis  Brand  (not  knowing  the 
said  poison  to  have  been  mixed  with  his  said  tea)  did  afterwards,  to 
wit,  on  the  said  tenth  day  of  May  and  on  the  said  divers  other  days 
and  times  there  drink  and  swallow  down  into  his  body,  several  quan- 
tities of  the  said  poison  so  mixed  as  aforesaid  with  the  said  tea.  And 
that  the  said  Mary  Brand,  might  more  speedily  kill  and  murder  the 
said  Francis  Brand  she  the  said  Mary  Brand  on  the  said  tenth  day  of 
May  and  on  divers  other  days  and  times  between  the  said  tenth  day 
of  May  and  the  said  fifteenth  day  of  May  with  force  and  arms,  at  the 
parish  aforesaid,  did  knowingly,  willfully,  feloniously,  and  of  her 
malice  aforethought,  mix  and  mingle  certain  deadly  poison,  to  wit, 

that  the  poison  was  administered  with  State  v.  Van  Tassel,   103  Iowa  6;  Jane 

intent  to  kill.     Com.  v.  Hersey,  2  Allen  v.  Com.,  3  Mete.  (Ky.)  18;  Bullitt's  Crim. 

{Mass.)  173.  Code  Ky.  (1895),  p.  146,  No.  6;  Minn. 

Taken   into    Stomach    by   Deceased.  —  Stat.  (1894),'  §  7239,  No.  2;  Josephine  v. 

The  indictment  need  not  allege  that  the  State,  39  Miss,  613;  State  v.  Steen,  115 

poison  was  taken  into  the  stomach  of  Mo.  474;  People  v.  Robinson,  2  Park, 

the  deceased.     Westmoreland  t/.  U.  S.,  Cr.    Rep.    (N.    Y.    Supreme   Ct.)   235; 

155  U.  S.  545.  Stephens  v.   People,  4  Park.  Cr.  Rep. 

Precedents.  —  For  other  forms  of  in-  (N.  Y.  Supreme  Ct.)  396;   Robbins  v. 

dictments  for  homicide   by   poisoning  State,   8   Ohio   St.    131;    Blackburn    v. 

see  as  follows,   to  wit:  3  Chit.  Cr.   L.  State,  23  Ohio  St.  146;  Puryear  ».  Com., 

(5th  Am.  from   2d  Lond.  ed.)  774,  775;  83  Va.  51;  State  v.  Duvall,  26  Wis.  415. 
2  Rev.  Swift's  Dig.  820;  Davis's  Prec.         1.    See,    generally,    supra,     note    2, 

182,  183,  186;  Ben  V.  State,  22  Ala.  9;  p.  470. 
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white  arsenic  with  certain  water  gruel,  which  had  been  made  and 
prepared  for  the  use  of  the  said  Francis  Brand  to  be  drank  by  him 
the  said  Francis  Brand,  she  the  said  Mary  Brand  then  and  there  well 
knowing  that  the  said  water  gruel  with  which  the  said  poison  was  so 
mixed  as  aforesaid  was  then  and  there  prepared  for  the  use  of  the 
said  Francis  Brand  with  intent  to  be  then  and  there  administered  to 
him  for  his  drinking  of  the  same,  and  the  said  water  gruel  with  which 
the  said  poison  was  so  mixed  as  aforesaid,  afterwards,  to  wit,  on  the 
said  tenth  day  of  May  and  on  the  said  other  days  and  times  last 
aforesaid,  at  the  parish  aforesaid,  was  delivered  to  the  said  Francis 
Brand  to  be  then  and  there  drank  by  him,  and  the  said  Francis  Brand 
(not  knowing  the  said  poison  to  have  been  mixed  with  the  said  water 
gruel)  did  afterwards,  to  wit,  on  the  said  tenth  day  of  May  and  on 
the  day  then  next  following,  and  on  divers  other  days  and  times, 
afterwards,  and  before  the  said  fifteenth  day  of  May,  there  take,  drink, 
and  swallow  down  into  his  body  several  quantities  of  the  said  poison 
so  mixed  as  aforesaid  with  the  said  water  gruel,  and  the  said  Francis 
Brand  of  the  poison  aforesaid,  and  by  the  operation  thereof  became 
sick  and  greatly  distempered  in  his  body,  of  which  said  sickness  and 
distemper  of  body  occasioned  by  the  said  drinking,  taking  and  swal- 
lowing down  into  the  body  of  the  said  Francis  Brand  of  the  poison 
aforesaid  so  mixed  and  mingled  in  the  said  tea  and  water  gruel  as 
aforesaid,  he  the  said  Francis  Brand  from  the  said  several  days  and 
times  on  which  he  had  so  taken,  drank,  and  swallowed  down  the 
same  as  aforesaid,  until  the  ss^d  fifteenth  day  of  May,  at  the  parish 
aforesaid,  did  languish,  and  languishing  did  live,  on  which  said 
fifteenth  day  of  May  at  the  parish  aforesaid,  he  the  said  Francis 
Brand  of  the  poison  aforesaid  so  taken,  drank,  and  swallowed  down 
as  aforesaid,  and  of  the  said  sickness  and  distemper  thereby  occa- 
sioned, did  die;  and  so  (concluding  as  in  Form  No.  lOl^tl). 

Form  No.  10534. 

(Precedent  in  Snyder  v.  State,  sglnd.  106.)' 

1,  This  is  the  first  count  of  the  in-  her,  the  said  Susan  Ingram  (the  said 
dictment  and  it  sufficiently  avers  that  Martin  Bechtelheimer  and  William 
the  killing  was  purposely  done.  The  Young,  and  each  of  them,  then  and 
indictment  was  held  sufficient  on  the  there  having  the  present  ability  to  rav- 
authority  of  Bechtelheimer  v.  State,  54  ish  and  carnally  know  her,  the  said 
Ind.  128,  in  which  case  the  third  count  Susan  Ingram,)hy  then  and  there  pur- 
was  as  follows,  to  wit:  posely,   willfully,    feloniously,    unlaw- 

"  The  grand  jurors  aforesaid,  for  the  fully  and  with  premeditated  malice, 
county  aforesaid,  upon  their  oaths  administering  and  causing  to  be  ad- 
aforesaid,  do  further  charge  and  pre-  ministered  wnXoihessAd  Susan  Ingram, 
sent,  that  Martin  Bechtelheimer  and  a  large  quantity  of  a  certain  deadly 
William  Young,  at  the  county  of  poison,  commonly  known  as  and  called 
Kosciusko,  in  the  state  of  Indiana,  on  cantharides,  which  said  cantharides  the 
the  14th  day  oi  July,  iSyj,  unlawfully,  said  Martin  Bechtelheimer  and  William 
purposely,  feloniously,  and  with  pre-  Young,  and  each  of  them,  had  unlaw- 
meditated  malice,  did  kill  and  murder  fully,  feloniously  and  with  premedi- 
one  Susan  Ingram,  a  woman  over  the  tated  malice,  mixed  and  mingled  with 
age  of  yi'«r/^<'«  years,  in  an  unlawful  at-  certain  wine,  unlawfully,  purposely, 
tempt,  forcibly,  feloniously  and  against  willfully,  feloniously  and  with  premedi- 
her  will,  to  then  and  there  ravish  and  tated  malice,  to  be  then  and  there,  and 
have   unlawful   carnal    knowledge    of  at  the  county  aforesaid,  taken,  drank 
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[(71fV/<f  of  court  as  in  Form  No.  ^7^5.)Y 
The  State  of  Indiana  ) 

vs.  >•  Indictment  for  murder  in  the  first  degree. 

Daniel  Snyder.  ) 
The  grand  jurors  of  7>)>/^« county,  in  the  State  oilndiana,  good  and 
lawful  men,  duly  and  legally  empanelled,  sworn,  and  charged  in  the 
Tipton  Circuit  Court,  of  the  said  State,  at  the  November  term  for  the 
year  i875,  to  enquire  into  felonies  and  certain  misdemeanors  in  and 
for  the  body  of  said  county  of  Tipton,  in  the  name  and  by  the  authority 


and  swallowed  down  into  the  body  of 
the  said  Susan  Ingram.  They,  the  said 
Martin     Bechtelheimer     and      William 

Young,  and  each  of  them,  then  and 
there  intending  and  believing  that  the 
properties  of  the  said  cantharides, 
aforesaid,  were  such  that,  when  drank 
down  into  the  throat  and  body  of  the 
said  Susan  Ingram,  it  would  create  and 
greatly  excite  and  increase  her  sexual 
passions,  and  create  and  excite  in  her 
a  desire,  which  she  could  not  control,  to 
have  sexual,  carnal  intercourse  with 
men,  and  they,  the  said  Martin  Bechtel- 
heimer and  William  Young,  and  each  of 
them,  then  and  there,  and  at  the  time 
and  place  aforesaid,  believing  such  ad- 
ministration of  said  cantharides  would, 
and  thereby  purposing  and  unlawfully 
intending  that  it  should,  so  excite  and 
increase  the  sexual  passions  and  desires 
for  sexual  intercourse  with  men,  in 
her,  the  said  Susan  Ingram,  that  she, 
the  said  Susan  Ingram,  by  the  means 
and  operations  of  the  said  cantharides 
upon  her  system,  would  so  greatly  de- 
sire to  have  sexual,  carnal  intercourse 
with  men,  that  she  could  not  control 
her  will,  and  resist  the  same,  and  that 
by  the  unlawful  means  and  operations 
of  said  cantharides,  aforesaid,  so  taken 
and  swallowed  down  into  her  system, 
her,  the  said  Ingram's  will  to  resist 
having  sexual  intercourse  with  them 
would  be,  then  and  there  and  thereby, 
broken  down  and  overcome,  and  they, 
the    said     Martin    Bechtelheimer    and 

William  Young,  and  each  of  them,  then 
and  there  and  thereby,  be  enabled  to 
have  unlawful,  sexual,  carnal  inter- 
course with  her,  the  said  Susan  Ingram, 
forcibly  and  against  her  will,  and  she, 
the  said  Susan  Ingram,  not  knowing 
the  said  poison  aforesaid,  had  been 
mingled  and  mixed  with  said  wine, 
aforesaid,  did  take,  drink  and  swallow 
down  into  her  body,  then  and  there  and 
at  the  time  and  place  aforesaid,  several 
large  quantities  of  said  poison  afore- 
said, the  said  Martin  Bechtelheimer  and 


William  Young,  and  each  of  them,  then 
and  there  well  knowing  that  the  said 
cantharides,  aforesaid,  so  mixed  and 
mingled  in  said  wine  by  them,  as 
aforesaid,  was  a  deadly  poison,  and 
they,  the  said  Martin  Bechtelheimer  and 
William  Young,  and  each  of  them, 
then  and  there  knowing  the  said  can- 
tharides to  be  a  deadly  poison,  ad- 
ministered and  caused  the  same  to  be 
administered,  then  and  there,  unto  the 
said  Susan  Ingram,  a  woman  over  the 
age  oi  fourteen  years,  with  the  unlaw- 
ful intent,  then  and  there,  at  the  time 
and  place  aforesaid,  and  by  the  means 
and  operations  of  the  poison,  as  afore- 
said, her,  the  said  Susan  Ingram,  to 
unlawfully  ravish  and  carnally  know 
by  force  and  against  her  will,  the  said 
Martin  Bechtelheimer  and  William 
Young,  and  each  of  them,  then  and 
there  having  the  present  ability  to  un- 
lawfully ravish  and  carnally  know  her, 
the  said  Susan  Ingram,  against  her 
will,  under  and  by  the  means  and 
operations  of  the  poison,  aforesaid, 
upon  the  system  of  the  said  Susan  In- 
gram, aforesaid.  And  the  grand  jurors 
aforesaid,  upon  their  oaths  aforesaid, 
charge  and  present,  that  the  said  Martin 
Bechtelheimer  and  William  Young,  her, 
the  said  Susan  Ingram,  then  and  there 
and  thereby,  at  the  time,  in  the  manner 
and  by  the  means  aforesaid,  and  at  the 
place  aforesaid,  feloniously,  willfully, 
unlawfully  and  of  premeditated  malice, 
did  kill  and  murder  her  the  said  Susan 
Ingram,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dig- 
nity of  the  State  oi  Indiana." 

This  count  was  held  to  be  suflScient 
to  charge  murder  by  poison,  the  alle- 
gations as  to  the  intended  rape  being 
surplusage. 

See,  generally,  supra,  note  2,  p. 
470. 

1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 
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of  the  State  of  Indiana,  on  their  oaths,  do  present,  that  ont  Daniel  C. 
Snyder,  late  of  said  county,  on  the  12ih  day  of  September,  a.  d.  i875, 
at  said  county  and  State,  did  then  and  there  unlawfully,  feloniously, 
purposely  and  with  premeditated  malice,  kill  and  murder  one  Hannah 
E.  Snyder,  by  then  and  there  feloniously,  purposely  and  with  pre- 
meditated malice,  unlawfully  administering  to  the  said  Hannah  E 
Snyder  a  certain  deadly  poison,  commonly  called  strychnine,  which 
the  said  Hannah  E.  Snyder  then  and  there  received  at  the  hands  of 
the  said  Daniel  C.  Snyder,  and  which  she,  the  said  Hannah  E.  Snyder, 
then  and  there  swallowed,  and  by  reason  of  which  she  then  and  there 
died ;  he,  the  said  Daniel  C.  Snyder,  then  and  there  well  knowing  said 
strychnine  to  be  a  deadly  poison,  and  wickedly  intending  then  and 
there  and  thereby  feloniously,  purposely  and  with  premeditated  malice 
to  kill  and  murder  the  said  Hannah  E.  Snyder  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  State  of  India?ia. 
[(^Signature  as  in  Form  No.  4745. )Y 

Form  No.  10535. 

(Precedent  in  Com.  v.  Hersey,  2  Allen  (Mass.)  173.)' 

[(^Commencing  as  in  Form  No.  6)  present  that  George  C.  Hersey,  late 
of  Weymouth  in  the  county  of  Norfolk,^-  on  the  third  did^y  of  May  in 
the  year  of  our  Lord  eighteen  hundred  and  sixty,  at  Weymouth  in  the 
county  of  Norfolk,  in  and  upon  one  Betsey  Frances  Tirrell,  in  the 
peace  of  the  said  commonwealth  then  and  there  being,  wilfully, 
feloniously  and  of  his  malice  aforethought,  did  make  an  assault,  and 
to  her  the  said  Betsey  Frances  Tirrell  did  feloniously,  wilfully  and  of 
his  malice  aforethought,  then  and  there  give  and  administer  a  certain 
large  quantity,  to  wit,  ten  grains  in  weight,  of  a  certain  deadly  poison 
called  strychnine,  he,  the  said  George  C.  Hersey,  then  and  there  well 
knowing  the  same  to  be  a  deadly  poison,  with  intent  that  the  said 
Betsey  Frances  Tirrell  should  then  and  there  take  and  swallow  down 
the  same  into  her  body,  and  that  the  said  Betsey  Frances  Tirrell,  the 
said  strychnine,  so  given  and  administered  as  aforesaid,  did  then  and 
there  take  and  swallow  into  her  body,  and  by  reason  thereof  became 
then  and  there  mortally  sick  and  distempered  in  her  body,  and  of 
said  mortal  sickness  and  distemper  did  then  and  there  languish,  and 
languishing  for  the  space  of  one  half  hour  did  there  live,  and  after- 
wards, on  the  day  and  year  aforesaid,  did  there  die  of  the  mortal  sick- 
ness and  distemper  then  and  there  caused  by  the  poison  aforesaid,  so 
as  aforesaid,  by  the  said  George  C.  Hersey,  then  and  there  feloniously, 
wilfully  and  of  his  malice  aforethought  given  and  administered  to  her 
the  said  Betsey  Frances  Tirrell;  and  so  the  jurors  aforesaid,  on  their 
oath  aforesaid,  do  say  and  present,  that  the  said  George  C.  Hersey, 
her  the  said  Betsey  Frances  Tirrell,  in  manner  and  form  aforesaid, 

1.  The  matter  enclosed  by  and  to  be  sufficient  and  that  it  suflSciently  ap- 
supplied  within  [  ]  will  not  be  found  in  peared  that  the  poison  was  adminis- 
ihe  reported  case.  tered  with  intent  to  kill. 

2.  On  motion  in  arrest  of  judgment,  See,  generally,  supra,  note  2,  p. 
it  was   held   that  this  indictment  was  470. 
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and  by  the  means  aforesaid,  at  Weymouth  in  the  county  aforesaid, 
feloniously,  wilfully  and  of  his  malice  aforethought,  did  kill,  poison 
and  murder,  against  the  peace  [of  said  commonwealth  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid  on  their  oath  aforesaid  do  further  present 
that  the  said  George  C.  Hersey  on  the  said  third  ddiy  of  May,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  sixty,  at  Weymouth  in  the 
county  of  Norfolk,  with  force  and  arms]  a  certain  quantity  to  wit, 
ten  grains  of  strychnine,  the  same  being  then  and  there  a  deadly 
poison,  feloniously,  wilfully  and  of  his  malice  aforethought,  did  put, 
mix  and  mingle  in  and  together  with  certain  preserved  fruit,  the 
name  of  which  is  to  the  jurors  aforesaid  unknown,  the  said  George  C. 
Hersey  then  and  there  well  knowing  the  said  strychnine  to  be  a 
deadly  poison;  and  that  the  said  George  C.  Hersey,  the  said  strych- 
nine, so  as  aforesaid  put,  mixed  and  mingled  in  and  together  with 
said  preserved  fruit,  into  a  certain  spoon  did  then  and  there  put  and 
place,  and  the  said  spoon,  with  the  said  strychnine  put,  mixed  and 
mingled  in  and  together  with  said  preserved  fruit  so  as  aforesaid  then 
and  there  contained  therein,  then  and  there  to  wit,  on  said  third  day 
of  May  in  the  year  aforesaid,  with  force  and  arms  at  said  Weymouth, 
in  the  county  aforesaid,  feloniously,  wilfully  and  of  his  malice  afore- 
thought into  the  hands  of  said  Betsey  Frances  Tirrell  did  then  and 
there  put  and  place,  he  the  said  George  C.  Hersey  then  and  there 
falsely,  wilfully,  feloniously  and  of  his  malice  aforethought  pretend- 
ing to  the  said  Betsey  Frances  Tirrell  that  the  said  strychnine  so  as 
aforesaid  put,  mixed  and  mingled  in  the  spoon  aforesaid  with  the 
preserved  fruit  aforesaid,  was  a  medicinal  preparation  which  would 
produce  the  miscarriage  of  said  Betsey  Frances  Tirrell,  she  the  said 
Betsey  Frances  Tirrell  being  then  and  there  pregnant  with  child,  and 
the  said  George  C.  Hersey  then  and  there  well  knowing  the  same  not  to 
be  such  medicinal  preparation,  and  then  and  there  well  knowing  that 
the  same  was  then  and  there  a  deadly  poison,  and  the  said  George  C. 
Hersey  then  and  there  feloniously,  wilfully  and  of  his  malice  afore- 
thought intending  that  said  Betsey  Frances  Tirrell  should  then  and 
there  and  thereafterwards  take  and  swallow  down  into  her  body  the 
said  strychnine,  put,  mixed  and  mingled  in  and  together  with  the 
preserved  fruit  as  aforesaid,  in  the  spoon  aforesaid,  in  the  belief  then 
and  there  that  the  said  poison  was  then  and  there  a  medicinal  prepa- 
ration so  as  aforesaid  intended  and  adapted  to  produce  the  mis- 
carriage of  her  the  said  Betsey  Frances  Tirrell.  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  further  present,  that  the  said 
Betsey  Frances  Tirrell,  not  knowing  the  said  strychnine,  so  as  afore- 
said put,  mixed  and  mingled  with  the  preserved  fruit  aforesaid,  in  the 
spoon  aforesaid  so  by  the  said  George  C.  Hersey  into  the  hands  of 
said  Betsey  Frances  Tirrell  then  and  there  put  and  placed,  to  be  then 
and  there  a  deadly  poison,  but  believing  the  same  to  be  a  medicinal 
preparation,  as  aforesaid,  afterwards,  to  wit,  on  the  aforesaid  third 
day  of  May  in  the  year  aforesaid,  at  Weymouth  aforesaid  in  the 
county  aforesaid,  the  said  strychnine  so  as  aforesaid,  with  said  pre- 
served fruit,  in  the  spoon  aforesaid,  then  and  there  put,  mixed  and 
mingled  as  aforesaid,  did  then  and  there  take  and  swallow  down  into 
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her  body:  by  means  of  which  said  taking  and  swallowing  down  into 
the  body  of  said  Betsey  Frances  Tirrell  so  as  aforesaid  of  the  said 
strychnine,  with  said  preserved  fruit  in  the  spoon  aforesaid  put, 
mixed  and  mingled  by  the  said  George  C.  Hersey  as  aforesaid,  the 
said  Betsey  Frances  Tirrell  became  then  and  there  sick  and  distem- 
pered in  her  body,  of  which  said  sickness  and  distemper  of  body,  so, 
by  the  said  taking  and  swallowing  down  into  her  said  body  of  the 
poison  aforesaid,  so,  as  aforesaid,  put,  mixed  and  mingled,  caused 
and  produced  as  aforesaid,  the  said  Betsey  Frances  Tirrell  did  then 
and  there  languish,  and  languishing  for  the  space  of  one  half  hour 
did  there  live,  at  the  end  of  which  time  the  said  Betsey  Frances  Tirrell^ 
on  the  day  and  year  aforesaid,  at  Weymouth  aforesaid,  in  the  county 
aforesaid,  of  the  poison  aforesaid  so  by  the  said  George  C.  Hersey 
wilfully,  feloniously  and  of  his  malice  aforethought  into  the  hands  of 
said  Betsey  Frances  Tirrell  put  and  placed,  and  by  said  Betsey  Frances 
Tirrell  then  and  there  into  her  said  body  taken  and  swallowed  down 
as  aforesaid,  under  the  false  representations  of  the  said  George  C. 
Hersey  aforesaid,  did  die.  And  so  the  jurors  aforesaid  on  their  oath 
aforesaid,  do  say  and  present,  that  the  said  George  C.  Hersey,  her  the 
said  Betsey  Frances  Tirrell,  on  the  day  and  year  aforesaid,  at  Wey- 
mouth aforesaid  in  the  county  aforesaid,  in  manner  and  form  afore- 
said, wilfully,  feloniously,  and  of  his  malice  aforethought,  did  poison, 
kill  and  murder,  against  the  peace  [{concluding  as  in  Form  No.  6).]^ 

Form  No.  10536. 

(Precedent  in  Westmoreland  v.  U.  S.,  155  U.  S.  546.)' 
[(Commencing  as  in  Form  No.  659 T)  upon  their  oath  present]^  that 
one  Thomas  Westmoreland,  a  white  person  and  not  an  Indian,  nor  a 
citizen  of  the  Indian  Territory,  late  of  Pickens  County,  Chickasaw 
Nation,  Indian  Territory,  in  the  district  and  circuit  aforesaid,  on  the 
fifteenth  day  of  June,  in  the  year  of  our  Lord  eighteen  hundred 
and  ninety-three,  in  Pickens  County,  in  the  Chickasaw  Nation,  in  the 
Indian  Territory,  the  same  being  annexed  to  and  constituting  a  part 
of  the  %2i\<\  fifth  circuit,  and  annexed  to  and  constituting  a  part  of  the 
Eastern  District  of  Texas  for  judicial  purposes,  and  being  within  the 
jurisdiction  of  this  court,  did  unlawfully,  fraudulently,  and  feloniously, 
and  with  his  malice  aforethought,  and  with  certain  drugs  and  poisons, 
to  wit,  strychnine  and  certain  poisons  to  the  grand  jurors  unknown, 
then  and  there  given  and  administered  by  the  said  Thomas  Westmore- 
land to  one  Robert  Green  with  the  unlawful  and  felonious  intent  of 
the  said  Thomas  Westmoreland  then  and  there  to  take  the  life  of  him, 
the  said  Robert  Green. 

And  he,  the  said  Thomas  Westmoreland,  did  then  and  there,  by 
administering  the  said  poison,  as  aforesaid,  unlawfully,  knowingly, 
and  feloniously  poison  him,  the  said  Robert  Green,  from  the  effects  of 
which  said  poison  he,  the  said  Robert  Green,  did  languish,  and   lan- 

1.  The  matter  enclosed  by  and  to  be  indictment  need  not  allege  that  defend- 
supplied  within  [  ]  will  not  be  found  ant  knew  that  what  he  administered 
in  the  reported  case.  was  a  deadly  poison  or  that  the  poison 

2.  On  motion  in  arrest  of  judgment,  was  taken  into  the  stomach  of  deceased, 
this  indictment  was  held  sufficient.  The  See,  generally,  supra,  note  2,  p.  470. 
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guishing  did  then  and  there  die  on  xht  fifteenth  day  oi  June,  a.  d. 
eighteen  hundred  and  ninety-three,  and  within  a  year  and  a  day  from 
said  date. 

And  the  said  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
say  that  upon  the  day  aforesaid,  at  the  place  aforesaid,  with  said 
poison  aforesaid,  used  as  aforesaid,  and  in  the  manner  aforesaid,  the 
said  Thomas  Westmoreland  did  unlawfully,  feloniously,  and  with  his 
malice  aforethought,  kill  and  murder  the  said  Robert  Green.  The  said 
Thomas  Westmoreland  zwd  he,  the  said  Robert  Green,  being  then  and 
there  white  persons  and  not  Indians,  nor  citizens  of  the  Indian  Terri- 
tory, contrary  to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  United  States  of 
America. 

[{Signature  as  in  Form  No.  6591.)^- 

(J/)  Against  Principal  and  Accessory. 

Form  No.  10537. 

(Precedent  in  People  v.  Hartung,  4  Park.  Cr.  Rep.  (N.  Y.  Oyer  &  T.)  256.)* 

City  and  Connty  of  Albany,  ss: 

The  jurors  for  the  People  of  the  State  of  New  York,  in  and  for  the 
body  of  the  city  and  connty  oi  Albany,  being  then  and  there  sworn 
and  charged  upon  their  oath,  present: 

That  Mary  Hartung,  late  of  the  city  of  Albany,  in  the  county  of 
Albany  aforesaid,  not  having  the  fear  of  God  before  her  eyes,  but 
being  moved  and  seduced  by  the  instigation  of  the  devil,  wickedly 
contriving  and  intending  one  Emil  Hartung,  the  husband  of  the  said 
Mary  Hartung,  with  poison,  willfully,  feloniously,  and  of  her  malice 
aforethought,  to  kill  and  murder,  on  the  tenth  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  Z-ndi  fifty-eight,  with 
force  and  arms,  at  the  city  of  Albany,  in  the  county  of  Albany  afore- 
said, feloniously,  willfully,  and  of  her  malice  aforethought,  did  con- 
vey and  have  into  the  dwelling  house  of  said  Emil  Hartung,  there 
situate,  a  great  quantity  of  white  arsenic,  to  wit,  ten  drachms  of 
white  arsenic,  being  a  deadly  poison,  and  that  the  said  Mary  Hartung, 
afterwards,  to  wit,  on  the  same  day  and  year  and  place  aforesaid,  the 
said  white  arsenic  in  the  said  house  then  and  there  being,  then  and 
there  feloniously,  willfully,  and  of  her  malice  aforethought,  with  the 
intent  aforesaid,  did  put  into,  mix  and  mingle  with  certain  water, 
gruel,  beer  and  soup,  and  certain  other  substances  to  the  jurors 
aforesaid  unknown,  the  said  Mary  Hartung  then  and  there  knowing 
the  said  white  arsenic  to  be  deadly  poison,  and  that  the  said  Mary 
Hartung  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
the  city  of  Albany,  in  the  county  of  Albany  aforesaid,  willfully,  feloni- 
ously, and  of  her  malice  aforethought,  did  take,  give,  administer  and 
deliver  to  the  sddd  Emil  Hartung ,  the  said  white  arsenic,  so  put  into, 
mixed  and  mingled  in  manner  and  form  aforesaid,  with  the  intent 

1.  The  matter  to  be  supplied  within  der,  with  counts  at  common  law  and 
[  ]  will  not  be  found  in  the  reported  case,     under  the  statute. 

2.  This  is  a  good  indictment  for  mur-        See,  generally,  supra,  note  2,  p.  470, 
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that  he,  the  S2t\d  Emil  Ilartung,  should  take,  drink  and  swallow  down 
the  same  into  his  body,  the  said  Mary  Hartung  then  and  there  well 
knowing  the  said  white  arsenic  to  be  a  deadly  poison,  and  the  said 
white  arsenic  so  taken,  given,  administered  and  delivered  to  the 
said  Emil  Hartung,  by  the  said  Mary  Hartung,  in  manner  and  in  form 
as  aforesaid,  the  sd^A  Emil  Hartung  did  take,  drink  and  swallow  down 
into  his  body,  he,  the  %d\^  Emil  Hartung,  not  knowing  that  there  was 
any  white  arsenic,  or  other  poisonous  ingredient  put  into,  mixed  and 
mingled  with  the  said  water,  gruel,  beer  and  soup  aforesaid,  and  sub- 
stances as  aforesaid,  by  means  whereof  the  said  Emil  Hartung  became 
and  was  mortally  sick  and  distempered  in  his  body;  and  the  said 
Emil  Hartung,  of  the  poison  aforesaid,  so  by  him  taken,  drank  and 
swallowed  down  into  his  body  as  aforesaid,  and  of  the  mortal  sick- 
ness and  distemper  occasioned  thereby,  from  the  said  tenth  day  of 
April,  in  the  year  aforesaid,  until  the  twenty-first  day  of  April  in  the 
year  aforesaid,  at  the  city  of  Albany,  in  the  county  of  Albany  afore- 
said, did  languish,  and  languishing  did  live,  on  which  said  twenty-first 
day  of  April  in  the  year  aforesaid,  at  the  city  of  Albany,  in  the  county 
of  y5f/^a«y  aforesaid,  the  szii^  Emil  Hartung,  oi  the  poison  aforesaid, 
so  given,  administered  and  delivered,  taken,  drank  and  swallowed 
down  as  aforesaid,  and  of  the  said  mortal  sickness  and  distemper 
occasioned  thereby,  died.  And  so  the  jurors  aforesaid  do  say,  that 
the  s,2a6.  Mary  Hartung,  in  manner  and  form  aforesaid,  him,  the  said 
Emil  Hartung,  feloniously,  willfully,  and  of  her  malice  aforethought, 
did  kill  and  murder,  against  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace  of  the  People  of  the  State 
of  New  York  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present:  That  IVilliam  Heimann,  late  of  the  city  oi  Albany,  in  the 
county  of  Albany  aforesaid,  laborer,  before  the  said  felony  and  murder 
was  committed,  in  manner  and  form  as  aforesaid,  by  the  said  Mary 
Hartung,  to  wit:  On  the  tenth  day  oi  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-eight,  at  the  city  of  Albany,  in 
the  county  of  -(4/^a/y  aforesaid,  was  accessory  thereto  before  the  fact; 
and  then  and  there  feloniously  and  willfully,  and  of  his  malice  afore- 
thought, did  counsel,  hire,  advise,  command  and  procure  the  said 
Mary  Hartung,  the  felony  and  murder  aforesaid,  in  manner  and  form 
aforesaid,  to  do  and  commit,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  the  People  of  the 
State  of  New  York  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present:  That  the  said  Mary  Hartung,  willfully  contriving  and 
intending  sa\(l  Emil  Hartung,  with  poison,  willfully,  feloniously,  and 
from  a  premeditated  design  to  effect  the  death  of  said  Emil  Hartung, 
to  kill  and  murder,  on  the  said  tenth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-eight,  with  force  and  arms, 
at  the  city  of  Albany,  in  the  county  of  Albany  aforesaid,  feloniously, 
willfully,  and  from  a  premeditated  design  to  effect  the  death  of  him, 
the  said  Emil  Hartung,  did  convey  and  have  into  the  house  of  the  said 
Emil  Hartung,  there  situate,  a  great  quantity  of  white  arsenic,  to  wit, 
ten  drachms  of  white  arsenic,  being  a  deadly  poison,  and  that  the  said 

478  Volume  9. 


10537.  HOMICIDE.  10537. 

Mary  Hartung  afterwards,  to  wit,  on  the  same  day  and  year,  and 
place  aforesaid,  the  said  white  arsenic  in  the  said  house  then  and 
there  being,  then  and  there  feloniously,  willfully,  and  from  a  pre- 
meditated design  to  effect  the  death  of  him,  the  said  Emil  Hartung, 
and  with  the  intent  aforesaid,  did  put  into,  mix  and  mingle  with  cer- 
tain water,  gruel,  beer  and  soup,  and  certain  other  substances  to  the 
jurors  afterwards  unknown,  the  said  Mary  Hartung  then  and  there 
well  knowing  the  said  white  arsenic  to  be  a  deadly  poison,  and  that 
the  said  Mary  Hartung  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at  the  city  oi  Albany,  in  the  county  oi  Albany  aforesaid, 
willfully,  feloniously,  and  from  a  premeditated  design  to  effect  the 
death  of  the  said  Emil  Hartung,  did  take,  give,  administer  and  deliver 
to  the  sdixd  Emil  Hartung  the  said  white  arsenic  so  put  into,  mixed 
and  mingled,  in  manner  and  form  aforesaid,  with  the  intent  that  he, 
the  ?,d\d.  Emil  Hartung,  should  take,  drink,  and  swallow  down  the  same 
into  his  body;  the  said  Mary  Hartung  then  and  there  well  knowing  the 
said  white  arsenic  to  be  a  deadly  poison,  and  the  said  white  arsenic  so 
taken,  given,  administered  and  delivered  to  the  sdad  Emil  Hartung  by 
the  said  Mary  Hartung,  in  manner  and  form  as  aforesaid,  the  said  Emil 
Hartung  did  take,  drink,  and  swallow  down  into  his  body,  he,  the 
ssad  Emil  Hartung,  not  knowing  that  there  was  any  white  arsenic  or 
other  poisonous  ingredients  put  into,  mixed  and  mingled  with  the 
said  water,  gruel,  beer  and  soup  and  substances  as  aforesaid,  by 
means  whereof  the  said  Emil  Hartung  became  and  was  mortally  sick 
and  distempered  in  his  body;  and  the  saiiA  Emil  Hartung,  of  the 
poison  aforesaid  so  by  him  taken,  drank  and  swallowed  down  into 
his  body  as  aforesaid,  and  of  the  mortal  sickness  and  distemper  occa- 
sioned thereby,  from  the  said  tenth  day  of  April,  in  the  year  aforesaid, 
until  the  twenty-first  day  of  April  in  the  year  aforesaid,  at  the  city  of 
Albany,  in  the  county  of  Albany  aforesaid,  did  languish,  and  languish- 
ing did  live,  on  which  said  twenty-first  day  of  April,  in  the  year  afore- 
said, at  the  city  of  Albany,  in  the  county  of  Albany  aforesaid,  the 
Sdad  Emil  Hartung  of  the  poison  aforesaid  so  given,  administered  and 
delivered,  taken,  drank  and  swallowed  down  as  aforesaid,  and  of  the 
said  mortal  sickness  and  distemper  occasioned  thereby,  died.  And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  the  said 
Mary  Hartung,  in  manner  and  form  aforesaid,  him  the  said  Emil 
Hartung,  feloniously,  willfully,  and  from  a  premeditated  design  to 
effect  the  death  of  him,  the  said  Emil  Hartung,  did  kill  and  murder, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  the  People  of  the  State  oiNew  York,  and  their 
dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent: That  the  said  William  Reimann,  before  the  said  felony  and 
murder  was  committed  in  manner  and  form  aforesaid,  by  the  said 
Mary  Hartung,  to  wit:  on  the  tenth  day  oi  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-eight,  at  the  city  of  Albany, 
in  the  county  of  Albany  aforesaid,  was  accessory  thereto  before  the 
fact,  and  then  and  there  feloniously,  willfully,  and  from  a  premedi- 
tated design  to  effect  the  death  of  the  said  Emil  Hartung,  did  counsel, 
advise,  command  and  procure  the  said  Mary  Hartung,  the  felony  and 
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murder  aforesaid,  in  manner  and  form  aforesaid,  to  do  and  commit, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  the  People  of  the  State  of  New  York  and  their 
dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid  do  further  pre- 
sent: That  the  %d\AMary  Hartung^viWMwWy  contriving  and  intending 
said  EmilHartung v}\th  poison,  willfully,  feloniously,  and  of  her  malice 
aforethought,  to  kill  and  murder,  on  the  said  tenth  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  drnd  fifty -eight,  with 
force  and  arms,  at  the  city  oi  Albany,  in  the  county  oi  Albany  afore- 
said, feloniously,  willfully,  and  of  her  malice  aforethought,  did 
convey  and  have  into  the  dwelling-house  of  said  Emil  Hartung 
there  situate,  a  great  quantity  of  the  sulphuret  of  arsenic,  to  wit, 
ten  drachms  of  the  sulphuret  of  arsenic,  being  a  deadly  poison, 
and  that  the  said  Mary  Hartung  afterwards,  to  wit,  on  the  same 
day  and  year  and  place  aforesaid,  the  said  sulphuret  of  arsenic 
in  the  said  house  then  and  there  being,  then  and  there  feloniously, 
willfully,  and  of  her  malice  aforethought,  with  the  intent  aforesaid, 
did  put  into,  mix  and  mingle  with  certain  water,  gruel,  beer  and  soup, 
and  certain  other  substances  to  the  jurors  aforesaid  unknown,  the 
%2\di  Mary  Hartung,  \)Li^vi  and  there  well  knowing  the  said  sulphuret 
of  arsenic  to  be  a  deadly  poison,  and  that  the  sd^d,  Mary  Hartung 
afterwards,  to  wit,  on  the  said  day  and  year  aforesaid,  at  the  city  of 
Albany,  in  the  county  oi  Albany  aforesaid,  willfully,  feloniously,  and  of 
her  malice  aforethought,  did  take,  give,  administer  and  deliver  to  the 
Sdiid  Emil  Hartung,  the  said  sulphuret  of  arsenic,  so  put  into,  mixed 
and  mingled,  in  manner  and  form  aforesaid,  with  intent  that  he,  the 
said  Emil  Hartung,  should  take,  drink  and  swallow  down  the  same 
into  his  body,  the  said  Mary  Hartung  then  and  there  well  knowing 
the  said  sulphuret  of  arsenic  to  be  a  deadly  poison,  and  the  sulphuret 
of  arsenic  so  taken,  given,  administered  and  delivered  to  the  said 
Emil  Hartung  by  the  sdixd  Mary  Hartung  in  the  manner  and  form 
aforesaid,  the  said  Emil  Hartung  did  take,  drink  and  swallow  down 
into  his  body,  he,  the  said  Emil  Hartung,  not  knowing  that  there  was 
any  sulphuret  of  arsenic  or  other  poisonous  ingredient  put  into, 
mixed  and  mingled  with  the  said  water,  gruel,  beer  and  soup  aforesaid, 
and  substances  as  aforesaid,  by  means  whereof  the  said  Emil  Hartung, 
became  and  was  mortally  sick  and  distempered  in  his  body,  and  the  said 
Emil  Hartung  of  the  poison  aforesaid,  so  by  him  taken,  drank  and 
swallowed  down  into  his  body  as  aforesaid,  and  of  the  mortal  sickness 
and  distemper  occasioned  thereby,  from  the  said  tenth  day  of  April, 
in  the  year  aforesaid,  until  the  twenty-first  day  of  April,  in  the  year 
aforesaid,  at  the  city  of  Albany,  in  the  county  oi  Albany  aforesaid  did 
languish,  and  languishing  did  live,  on  which  said  twenty-first  day  of 
April,  in  the  year  aforesaid,  at  the  city  of  Albany,  in  the  county  of 
Albany  aforesaid,  the  said  Emil  Hartung,  of  the  poison  aforesaid  so 
given,  administered  and  delivered,  taken,  drank,  and  swallowed  down 
as  aforesaid,  and  of  the  said  mortal  sickness  and  distemper  occasioned 
thereby,  died.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say,  that  the  said  Mary  Hartung,  in  manner  and  form  aforesaid, 
him,  the  sdiid  Emil  Hartung^  feloniously,  willfully,  and  of  her  malice 
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aforethought,  did  kill  and  murder,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  the  People  of 
the  State  oiNew  Vork,a.nd  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent: That  the  said  William  Reimann,  late  of  the  city  of  Albany  and 
county  of  Albany  aforesaid,  before  the  said  felony  and  murder  was 
committed,  in  manner  and  form  aforesaid,  by  the  said  Mary  Hariung, 
to  wit,  on  the  tenth  day  of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-eight,  at  the  city  of  Albany,  in  the  county  of 
Albany  aforesaid,  was  accessory  thereto  before  the  fact,  and  then  and 
there  feloniously  and  willfully,  and  of  his  malice  aforethought,  did 
counsel,  hire,  advise,  command  and  procure  the  said  Mary  Hartung, 
the  felony  and  murder  aforesaid,  in  manner  and  form  aforesaid,  to  do 
and  commit,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  the  People  of  the  State  of  New 
York,  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent: That  the  said  Mary  Hartung,  willfully  contriving  and  intending 
said  Emil  Hartung  with  poison,  willfully,  feloniously,  and  from  a  pre- 
meditated design  to  effect  the  death  of  said  Emil  Hartung,  to  kill  and 
murder,  on  the  said  tenth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  ^n6.  fifty-eight,  with  force  and  arms,  at  the 
city  of  Albany,  in  the  county  oi  Albany  aforesaid,  feloniously,  willfully, 
and  from  a  premeditated  design  to  effect  the  death  of  him,  the  said 
Efnil  Hartung,  did  convey  and  have  into  the  house  of  said  Emil 
Hartung,  there  situate,  a  great  quantity  of  the  sulphuret  of  arsenic, 
to  wit,  ten  drachms  of  the  sulphuret  of  arsenic,  being  a  deadly  poison, 
and  that  the  said  Mary  Hartung  afterwards,  to  wit,  on  the  same  day 
and  year  and  place  aforesaid,  the  said  sulphuret  of  arsenic  in  the  said 
house  then  and  there  being,  then  and  there  feloniously,  willfully,  and 
from  a  premeditated  design  to  effect  the  death  of  him,  the  said  Emil 
Hartung,  and  with  the  intent  aforesaid,  did  put  into,  mix  and  mingle 
with  certain  water,  gruel,  beer  and  soup,  and  certain  other  substances 
to  the  jurors  aforesaid  unknown,  the  said  Mary  Hartung,  then  and 
there  well  knowing  the  said  sulphuret  of  arsenic  to  be  a  deadly  poison, 
and  that  the  said  Mary  Hartung  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  at  the  city  of  Albany,  in  the  county  of  Albany 
aforesaid,  willfully,  feloniously,  and  from  a  premeditated  design  to 
effect  the  death  of  him,  the  said  Emil  Hartung,  did  take,  give,  admin- 
ister and  deliver  to  the  said  Emil  Hartung,  the  said  sulphuret  of 
arsenic,  so  put  into,  mixed  and  mingled,  in  manner  and  form  afore- 
said, with  the  intent  that  he,  the  said  Emil  Hartung,  should  take  and 
swallow  down  the  same  into  his  body;  the  said  Mary  Hartung  then 
and  there  well  knowing  the  said  sulphuret  of  arsenic  to  be  a  deadly 
poison,  and  the  said  sulphuret  of  arsenic  so  taken,  given,  adminis- 
tered and  delivered  to  the  said  Emil  Hartung,  in  manner  and  form 
as  aforesaid,  the  said  Emil  Hartung  did  take,  drink  and  swallow  down 
into  his  body,  he,  the  sdaA  Emil  Hartung,  not  knowing  that  there  was 
any  sulphuret  of  arsenic,  or  other  poisonous  ingredients,  put  into, 
mixed  and  mingled  with  the  said  water,  gruel,  beer  and  soup,  and 
substances  as  aforesaid,  by  means  whereof  said  Emil  Hartung  became 
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and  was  mortally  sick  and  distempered  in  his  body,  and  the  said  E}nil 
Hartung,  of  the  poison  aforesaid,  so  by  him  taken,  drank  and 
swallowed  down  into  his  body  as  aforesaid,  and  of  the  mortal  sick- 
ness and  distemper  occasioned  thereby,  from  the  said  tenth  day  of 
April,  in  the  year  aforesaid,  until  the  twenty-first  day  of  April,  in  the 
year  aforesaid,  at  the  city  of  Albany,  in  the  county  of  Albany  afore- 
said, did  languish,  and  languishing  did  live,  on  which  said  twenty- first 
day  of  April,  in  the  year  aforesaid,  at  the  city  oi  Albany,  in  the  county 
of  Albany  aforesaid,  the  said  Emil  Hartung,  of  the  poison  aforesaid, 
so  given,  administered  and  delivered,  taken,  drank  and  swallowed 
down  as  aforesaid,  and  of  the  said  mortal  sickness  and  distemper 
occasioned  thereby,  died.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  Mary  Hartung,  in  manner  and 
form  aforesaid,  him,  the  said  Emil  Hartung,  feloniously,  willfully,  and 
from  a  premeditated  design  to  effect  the  death  of  him,  the  said  Emil 
Hartung,  did  kill  and  murder,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  the  People  of  the 
State  of  New  York,  and  their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present:  That  the  said  William  Reimann,  before  the  said  murder  and 
felony  was  committed,  in  manner  and  form  aforesaid,  by  the  said 
Mary  Hartung,  to  wit,  on  the  tenth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  zxv^  fifty -eight,  ^.^.  the  cxty  oi  Albany, 
in  the  county  of  Albany  aforesaid,  was  accessory  thereto  before  the 
fact,  and  then  and  there  feloniously,  willfully,  and  from  a  premeditated 
design  to  effect  the  death  of  him,  the  said  Emil  Hartung,  did  coun- 
sel, advise,  command  and  procure,  the  said  Mary  Hartung,  the  felony 
and  murder  aforesaid,  in  manner  and  form  aforesaid,  to  do  and  com- 
mit against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  the  People  of  the  State  of  New  York,  and 
their  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present:  That  the  said  Mary  Hartung,  feloniously,  willfully,  and  of 
her  malice  aforethought,  and  from  a  premeditated  design  to  effect 
the  death  of  the  said  Emil  Hartung,  devising  and  intending  the  said 
Emil  Hartung  to  poison,  kill,  and  murder,  on  the  tenth  day  of  April, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-eight, 
with  force  and  arms,  at  the  city  of  Albany,  in  the  county  of  Albany 
aforesaid,  a  certain  quantity  of  deadly  poison,  to  wit,  ten  drachms  of 
deadly  poison,  a  more  particular  description  of  which  is  to  the  jurors 
aforesaid  unknown,  feloniously,  willfully,  of  her  malice  aforethought, 
and  from  a  premeditated  design  to  effect  the  death  of  the  said  Emil 
Hartung,  did  give  and  administer  unto  the  said  Emil  Hartung,  with 
intent  that  he  should  take,  drink  and  swallow  down  the  same  into 
his  body,  the  said  Mary  Hartung  then  and  there  well  knowing  the 
same  to  be  a  deadly  poison,  and  the  said  deadly  poison  so  given  and 
administered  unto  the  said  Emil  Hartung  as  aforesaid,  the  said  Emil 
Hartung  did  then  and  there  take  and  swallow  down  into  his  body,  by 
means  and  by  reason  of  which  said  taking,  drinking  and  swallowing 
down  the  said  deadly  poison  into  his  body  as  aforesaid,  the  said  Emil 
Hartung,  became  and  was  mortally  sick  and  distempered  in  his  body,  of 
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which  said  mortal  sickness  and  distemper  the  said.  Emtl  Hartung,  from 
the  said  tenth  day  of  April,  in  the  year  last  aforesaid,  until  the  twenty- 
first  day  of  April oi  the  same  month,  in  the  same  year,  at  the  city  and 
county  of  Albany  aforesaid,  did  languish,  and  languishing  did  live,  on 
which  said  twenty-first  day  of  Aprils  in  the  year  aforesaid,  at  the  city 
of  Albany  and  county  of  Albany,  aforesaid,  the  said  Emil  Hartung,  of 
the  poison  aforesaid,  so  given,  administered,  taken  and  swallowed 
down  as  aforesaid,  and  of  the  said  mortal  sickness  and  distemper 
occasioned  thereby,  died.  And  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  Mary  Hartung,  him,  the  said 
Emil  Hartung,  in  manner  and  form  aforesaid,  feloniously,  willfully, 
and  of  her  malice  aforethought,  and  from  a  premeditated  design  to 
effect  the  death  of  him,  the  said  Emil  Hartung,  did  kill  and  murder, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  the  People  of  the  State  of  New  York,  and  their 
dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present:  That  the  said  William  Reimqnn,  before  the  said  felony  and 
murder  was  committed,  in  manner  and  form  aforesaid,  by  the  said 
Mary  Hartung,  to  wit,  on  the  tenth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  2iX\^  fifty-eight, dX  the  city  of  Albany, 
in  the  county  of  Albany  aforesaid,  was  accessory  there  before  the  fact, 
and  then  and  there  feloniously,  willfully,  and  of  his  malice  afore- 
thought, and  from  a  premeditated  design  to  effect  the  death  of  the 
said  Emil  Hartung,  did  counsel,  advise,  command  and  procure  the 
said  Mary  Hartung,  the  felony  and  murder  aforesaid,  in  manner  and 
form  aforesaid,  to  do  and  commit,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  the  People  of 
the  State  of  New  York,  and  their  dignity. 

Samuel  G.  Courtney,  District  Attorney. 

(/)  By  Sending. 

aa.  Generally. 

Form  No.  10538. 
(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  775;  Davis's  Free.  186.)' 

{Commencing  as  in  Form  No.  10J^71,  and  continuing  down  to  f )  that 
John  Doe,  late  of  the  parish  of  Chelmsford,  in  the  county  aforesaid, 
not  having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced,  by  the  instigation  of  the  devil  and  of  his  malice  aforethought, 
contriving  and  intending  the  said  Richard  Roe 'w'xth  poison  feloniously 
to  kill  and  murder,  on  the  tenth  day  of  May,  a.  d.  1783,  with  force  and 
arms,  at  the  parish  of  Chelmsford  aforesaid,  a  great  quantity  of  yellow 
arsenic,  being  a  deadly  poison,  with  a  certain  quantity  of  white  wine, 
feloniously,  willfully,  and  of  his  malice  aforethought,  did  mix  and 
mingle,  he  the  said  John  Doe  then  and  there  well  knowing  the  said 
yellow  arsenic  to  be  a  deadly  poison;  and  that  the  sdiid/ohn  Doe 
afterwards,   to  wit,  on  the  tenth  day  of  May  aforesaid,  the   poison 

1.  See,  generally,  supra,  note  2,  p.  470. 
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aforesaid,  so  as  aforesaid  mixed  and  mingled  with  the  white  wine 
aforesaid,  feloniously,  willfully,  and  of  his  malice  aforethought,  did 
send  to  him  the  said  Richard  Roe  to  take,  drink,  and  swallow  down; 
and  that  the  said  Richard  Roe  not  knowing  the  poison  aforesaid,  in 
the  white  wine  aforesaid,  to  have  been  mixed  and  mingled  as  afore- 
said, afterwards,  to  wit,  on  the  said  tenth  day  of  May,  at  the  parish  of 
Chelmsford  aforesaid,  the  said  poison  so  as  aforesaid,  mixed  and 
mingled  by  the  procurement  and  persuasion  of  the  said  John  Doe,  did 
take,  drink,  and  swallow  down;  and  thereupon  the  said  Richard. Roe 
by  the  poison  aforesaid  so  mixed  and  mingled  as  aforesaid,  and  so 
taken,  drank,  and  swallowed  down  as  aforesaid,  became  then  and 
there  sick  and  distempered  in  his  body,  and  the  said  Richard  Roe  of 
the  poison  aforesaid,  and  of  the  sickness  and  distemper  occasioned 
thereby  from  the  said  tenth  day  oi  May  until  the  Jirst  dsiy  oi  June 
next  following  at  the  parish  aforesaid,  in  the  county  aforesaid,  did 
languish  and  languishing  did  live;  on  which  said  sdiid  first  day  of 
June  he  the  said  Richard  Roe  at  the  parish  aforesaid,  of  the  poison 
aforesaid,  and  of  the  said  sickness  and  distemper  thereby  occasioned 
as  aforesaid,  did  die.     And  so  (concluding  as  in  Form  No.  lOJ/jfl). 

bb.  By  Mail, 

Form  No.  10539.' 

The  People  of  the  State  of  California 

against 

Cordelia  Botkin. 

In  the  Superior  Court  of  the  city  and  county  of  San  Francisco,  state 
of  California,  the  tenth  day  of  November,  a.  d.  eighteen  hundred  and 
ninety -eight,  Cordelia  Botkin  is  accused  by  the  grand  jury  of  the  said 
city  and  county  of  San  Francisco,  by  this  indictment  of  the  crime  of 
felony,  to  wit:  murder,  committed  as  follows:  The  said  Cordelia 
Botkin,  on  or  about  the  twelfth  day  of  August,  a.  d.  eighteen  hundred 
and  ninety-eight,  at  the  said  city  and  county  of  San  Francisco,  state  of 
California,  did  willfully,  unlawfully,  feloniously  and  of  her  malice 
aforethought  kill  and  murder  one  Mary  Elizabeth  Dunning,  otherwise 
known  as  Mrs.  John  P.  Dunning,  a  human  being,  in  this,  the  said 
Cordelia  Botkin  then  and  there  being  in  the  city  and  county  of  San 
Francisco,  state  of  California,  did  then  and  there  willfully,  unlawfully, 
feloniously  and  of  her  malice  aforethought  prepare  and  cause  to  be 
prepared  certain  candies  then  and  there  containing  poison  deadly  to 
human  beings,  and  knowing  said  candies  so  prepared  and  caused  to 
be  prepared  to  contain  poison  deadly  to  human  beings,  said  Cordelia 
Botkin  did  willfully,  unlawfully,  feloniously  and  of  her  malice  afore- 
thought, with  the  intent  that  the  said  candies  poisoned  as  aforesaid, 
should  be  eaten  by  the  said  Mary  Elizabeth  Dunning,  otherwise  known 
as  Mrs.  John  P.  Dunning,  and  should  cause  the  death  of  the  said 
Mary  Elizabeth  Dunning,  otherwise  known  as  Mrs.  John  P.  Dunning, 
did  on  or  about  the  fourth  day  of  August,  a.  d.  iZ98,  cause  and  pro- 

1.  This  form  is  copied  from  the  convicted  of  murder  in  the  first  degree, 
original,  under    which    defendant  was         See,  generally,  supra,  note  2,  p.  47a 
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cure  said  candies  containing  poison  as  aforesaid,  to  be  deposited  in 
the  United  States  post-office,  at  said  city  and  county  of  San  Fran- 
cisco, state  of  California,  for  transportation  by  United  States  mail,  in 
a  package  then  and  there  addressed  to  Mrs.  John  P.  Dunning  at 
Dover,  in  the  state  of  Delaware,  with  postage  fully  prepaid  thereon, 
and  which  said  package  so  prepared  and  posted,  was  carried  by  mail 
from  said  city  and  county  of  San  Francisco,  state  of  California,  to 
Dover  in  the  county  of  Kent,  state  of  Delaware,  and  was  with  said 
candies  therein,  containing  poison  as  aforesaid,  then  and  there  at 
Dover,  in  the  county  of  Kent,  state  of  Delaware,  delivered  in  due 
course  of  mail  to  said  Mary  Elizabeth  Dunning,  otherwise  known  as 
Mrs.  John  P.  Dunning,  and  said  candies,  so  containing  poison  and 
forwarded  as  aforesaid,  by  said  Cordelia  Botkin  with  the  unlawful, 
felonious  and  malicious  intent  aforesaid,  were  eaten  by  said  Mary 
Elizabeth  Dunning,  otherwise  known  as  Mrs.  John  P.  Dunning,  and 
from  the  effects  of  the  poison  in  said  candies  contained,  and  thereto- 
fore prepared  and  caused  to  be  prepared  and  mailed  by  the  said  Cor- 
delia Botkin.  with  the  willful,  unlawful  and  felonious  intent,  and  with 
her  malice  aforethought,  to  kill  and  murder  the  said  Mary  Elizabeth 
Dunning,  otherwise  known  as  Mrs.  John  P.  Dunning,  she  the  said 
Mary  Elizabeth  Dunning,  otherwise  known  as  Mrs.  John  P.  Dunning, 
thereafter,  to  wit:  on  the  twelfth  day  of  August,  a.  d.  \%98,  at  Dover., 
in  the  county  of  Kent,  state  of  Delaware,  died,  contrary  to  the  form, 
force  and  effect  of  the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  people  of  the  state  of  California. 
William  S.  Barnes,  District  Attorney. 
By  J.  A.  Hosmer,  Assistant  District  Attorney. 

(18)  By  Shooting.i 

1.  Boqnisites  of  Indictments  —  Getter-  Thomas  v.  State,  71  Ga.  44;  Jeffries  v. 

ally.  — See  supra,  note  2,  p.  395.  Com.,  84  Ky.  237;  Sims  v.  Com.,  (Ky. 

Name  of   IVeapon. —  An    indictment  1890)  13  S.  W.  Rep.  1079. 
describing     the    weapon     used     as    a         Manner  of  Using   Weapon.  —  The  in- 

"loaded  pistol "  is  sufficient.     People  t/.  dictment  should  set  forth  the  manner 

Choiser,  10  Cal.  310.     And  it  is  sufl5-  and  circumstances  attending  the  use  of 

cient  to  charge  that  defendant    killed  the    weapon    with    such    certainty    as 

deceased  "  by  then  and  there  shooting  would  enable  a  defendant  to  make  a 

him,"  without  stating  the  character  of  complete  defense,  if  insane.     Edward 

the  weapon  used  in  the  commission  of  v.  State,  27  Ark.  494;   Haney  v.  State,  34 

the  offense.     State  v.  McLane,  15  Nev.  Ark.  263;  Shepherd  v.  Stale,  54  Ind.  25. 

345;  see  also  Dukes  v.  State,  11   Ind.  And  an  averment  that  defendant  killed 

557.     And    a    variance    between    evi-  deceased  "  by  firing  a  revolver"  is  not 

dence  of  shooting  with  a  pistol  and  an  sufficient.     Shepherd  v.  State,  54  Ind. 

allegation  that  the  shooting  was  with  a  25.     See,  however.  State  v.  McLane,  15 

gun  is  immaterial.      Turner  v.  State,  Nev.  345;  Banks  v.  State,  24  Tex.  App. 

97  Ala.  57.  559. 

Deadly  Weapon.  —  It  is  not  necessary        An    indictment   for   murder,    which 

to   aver    that   a   pistol   was   a   deadly  alleges   merely  that  defendant   feloni- 

weapon.       Jeffries    v.   Com.,    84    Ky.  ously,    wilfully,    etc.,    shot    and    dis- 

237.  charged    at   deceased    a    pistol    loaded 

Loaded  with  Gunpowder  and  Ball.  —  with  ball,  "  thereby  and  by  thus  strik- 

It  is  not  necessary  to  aver  that  the  pis-  ing  "  deceased  with  said  ball  inflicting 

tol  was  loaded  with  gunpowder  and  a  a  mortal  wound,  instead  of  alleging  that 

ball.     Peterson   v.   State,  47   Ga.    524;  with    the   ball   so  shot  defendant  then 
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and  there  feloniously,  wilfully,  etc., 
did  strike,  penetrate,  and  wound  said 
deceased,  is  insufficient,  the  words 
quoted  being  properly  used  only  where 


50  Cal.  447;  Bird  v.  State,  i3  Fla.  493; 
Bryan  v.  State,  19  Fla.  864;  Adams  v. 
State,  28  Fla.  511;  Thomas  v.  State,  71 
Ga.  44;  Ex  p.  Birch,  8   IH.  134;  Palmer 


tiiere  has  been  a  previous  allegation  of  v.  People,  138    111.  356;  Ward  v.   Stale, 

slriivingarid  wounding.    State  t'.  Green,  8    Blackf.  (Ind.)    loi;   Dukes  v.  State. 

Ill  Mo.  585.  II    Ind.    557;     Kennedy     v.    State,    6:' 

An  indictment  for   murder  charging  Ind.  136;    Surber    t^.  State,  99   Ind.   71; 

the   felonious    assault    with    a   deadly  Greenley   v.  State,  60    Ind.   141;  Keyes 

weapon,  to  wit,  a  pistol,  then  and  there  v.  State,  122    Ind.  527;  Drake   v.  State, 


loaded  with  gunpowder  and  leaden 
balls,  and  with  which  defendant  shot 
at,  struck  and  penetrated  the  deceased, 
giving  him  a  mortal  wound,  sufficiently 
advised  defendant  of  the  nature  of  the 
charge  against  him,  though  it  would 
have  been  better  with  the  usual  allega- 
tion, "that,  with  the  leaden  balls  so 
shot  out  of  said  pistol,  the  mortal 
wound  was  inflicted."  State  v.  Silk, 
145  Mo.  240. 

An  indictment  for  murder  alleged 
that  the  prisoner  did  make  an  assault 
with  a  gun,  etc.,  charged  with  gun- 
powder and  two  leaden   bullets,  which 


145  Ind.  210;  State  v.  Neeley,  20  Iowa 
108;  State  V.  Perigo,  70  Iowa  657;  State 
V.  Dooley,  8g  Iowa  584;  State  v.  Mc- 
Cord,  8  Kan.  232;  State  v.  Bridges,  29 
Kan.  138;  State  v.  McGaffin,  36  Kan. 
315;  State  V.  Patterson,  52  Kan.  335; 
State  V.  Fooks,  29  Kan.  425;  Lightfoot 
V.  Com.,  80  Ky.  516;  Jeffries  v.  Com., 
84  Ky.  237;  Bullitt's  Crim.  Code  Ky. 
(1895),  p.  146,  No.  5;  State  v.  Bradford, 
33  La.  Ann.  921;  State  z/.  Causey,  43 
La.  Ann.  897;  State  v.  Cleveland,  58 
Me.  564;  Green  v.  Com.,  12  Allen 
(Mass.)  155;  Com.  v.  Costley,  118  Mass. 
i;  Com.    V.    Chiovaro,    129    Mass.  489; 


said   gun    he  "did  shoot  off  and   dis-     Minn.  Stat.  (1894),  §  7239,  No.  2;  State 
charge."     It  was  held  that  there  was  a     v.  Steeley,  65   Mo.  218;   State  v.  Stacy, 


sufficient  averment  that  the  gun  was 
shot  off  and  the  contents  discharged. 
State  z/.  Freeman,  i  Spears  L.  (S.  Car.) 
57- 


103  Mo.  11;  State  v.  Arnewine,  126  Mo. 
567;  State  V.  Clark,  (Mo.  1898)47  S.  W. 
Rep.  886;  State  v.  Anderson,  4  Nev. 
265;  -State   V.  Harrington,  9    Nev.    91; 


That   Defendant   Caused    Wound.   —  State  v.  Raymond.  11  Nev.  98;    People 

Where   the   killing  was    by  shooting,  a  v.  Enoch,  13  Wend.  (N.  Y.)  159;  Pfomer 

count  in  the  indictment,  charging  that  v.    People,   4    Park.    Cr.    Rep.    (N.    Y. 

defiiudants  "did  strike,  penetrate,  and  Supreme  Ct.)  558;  Fitzgerald  z/.  People, 

wound"    the   deceased     "one    mortal  49  Barb.  (N.  Y.)  122;  State  z/.  Moses,  2 

wound,"  sufficiently  charges  defendants  Dev.  L.  (13  N.  Car.)  452;  State  v.  Tilgh- 


with  inflicting  the  wound.     McDonnall 
V.  People,  168  III.  93. 

Precedents.  —  For  other  forms  of  in- 
dictments for  homicide  by  shooting 
see   as    follows,  to    wit:  3    Chit.  Cr.  L. 


man,  11  Ired.  L.  (33  N.  Car.)  513;  Sut- 
cliffe  V.  State,  18  Ohio  469;  Price  v.  State, 
35  Ohio  St. 601 ;  State  v.  Brown,  7  Oregon 
187;  Hill's  Anno.  Laws  Oregon  (1892), 
p.  1002;  State  V.  Stewart,  26  S.  Car.  125; 


(5th   Am.   from    2d   Lond.   ed.)   753;   2     State  v.  Williams   31  S.  Car.  238;  State 


Rev.  Swift's  Dig.  811;  State  v.  Cole- 
man, 5  Port.  (Ala.)  32;  Commander  v. 
State,  60  Ala.  i;  Billingslea  v.  State, 
68  Ala.  486;  Tidvvell  v.  State,  70  A!a. 
33;  Brown  v.  State,  74  Ala.  478;  Mc- 
Aally  V.  State,  74  Ala.  9;  Ward  v.  State, 


V.  Atkinson;  40  S.  Car.  363;  Thompson 
V.  State,  36  Te.x.  326;  Green  v.  State, 
27  Tex  App.  244;  Smith  v.  State,  21 
Tex.  App.  277;  Crook  v.  State,  27  Tex. 
App.  298;  Scott  V  State,  31  Tex.  Crim. 
Rep.  363;  Rather  z/.  State,  25  Tex.  App. 


96    Ala.    lOo;    Shropshire  v.    State,   12     623;  Caldwell    v.   State.  28    Tex.   App. 


Ark.  190;  Dixon  v.  State,  29  Ark.  165; 
Casey  v.  State,  37  Ark.  67;  Miller  v. 
State,  40  Ark.  488;  Carpenter  v.  State, 
58  Ark.  233;  Jones  v.  State,  61  Ark. 


566;  Territory  v.  Halliday,  (Utah  li 
17  Pac.  Rep.  118;  Maile  v.  Com.,  9 
Leigh  (Va.)  661;  Kibler  v.  Com.,  94 
Va.  304;  Freidrich  v.  Territory,  2  Wash. 


Turner  v   State,  61  Ark.  359;  Hamilton     358;  State  v.  Day,  4    Wash.  104;    Tim- 


V.  State,  62  Ark.  543;  Evans  v.  State, 
58  Ark.  47;  Aubrey  v.  State,  62  Ark. 
368;  People  V.  Lloyd.  9  Cal.  54;  People 
V.  Choiser,  10  Cal.  310;  People  v.  Rod- 
riguez, 10   Cal.  51;    People   v.  Granice, 


merman  v.  Territory,  3  Wash  Ter.  445; 
State  V.  Abbott,  8  W.  Va.  741;  State    v. 
Yates,    21    W.    Va.    761;   Gon-shay-ee,, 
Petitioner,  130  U.  S.  343;  U.  S.  v.  Ball, 
163  U.  S.  662. 
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aa.  Generally. 

Form  No.  10540. 

(Precedent  in  Reese  v.  State,  go  Ala.  624.)' 

[{Commencing  as  in  Form  No.  2383')  Sampson  Reese^  unlawfully  and 
with  malice  aforethought  killed  a  man  whose  name  is  to  the  grand 
jury  unknown,  by  shooting  him  with  a  gun.  Said  man,  so  killed,  was 
supposed  to  be  named  C.  Mehan,  and  was  killed  at  the  store  of  Glover 
&>  Ladd,  on  the  south  side  of  the  Tennessee  River,  near  Bridgeport, 
on  Monday  the  29ih  day  of  May,  188I,  in  said  county  of  yackson, 
[against  the  peace  {concluding  as  in  Form  No.  2383).]^ 

Form  No.  i  o  5  4  i . 

(Precedent  in  La  Rue  v.  State,  64  Ark.  145.)* 

[{Til/e  of  court  and  cause  as  in  Form  No.  10Jf.99.y\^ 
The  grand  jury  of  Crawford  county,  in  the  name  and  by  the 
authority  of  the  State  oi  Arkansas,  accuse  Bob  La  Rue  of  the  crime 
of  murder  in  the  first  degree,  committed  as  follows,  to  wit:  The  said 
Bob  La  Rue,  on  the  13th  day  of  November,  I'&dJf.,  in  the  county  afore- 
said, did  unlawfully,  willfully,  feloniously,  and  with  his  malice  afore- 
thought, and  after  deliberation  and  premeditation,  kill  and  murder 
one  John  Johns  by  sliooting  him,  the  ■s,2^id  John  Johns,  with  a  certain 
gun  which  he,  the  said  Bob  La  Rue,  then  and  there  had  and  held  in 
his  hands,  the  said  gun  being  then  and  there  loaded  with  gunpowder 
and  leaden  bullets,  against  the  peace  and  dignity  of  the  State  of 
Arka7isas. 

[{Signature  as  in  Form  No.  lOJf.99.)^^ 

Form  No.  10542. 

(Precedent  in  Michael  v.  State,  (Fla.  i8g8)  23  So.  Rep.  944.)* 

In  the  name  of  the  State  of  Florida.  In  the  circuit  court  of  the 
Fifth  judicial  circuit  of  the  state  of  Florida,  for  Sumter  county,  at  the 
fall  tevrr  thereof,  in  the  year  of  our  Lord  i895,  Sumter  county,  to 
wit:  The  grand  jurors  of  the  state  of  Florida,  inquiring  in  and  for  the 
body  of  the  county  of  Sumter,  upon  their  oaths  do  present*  that  Will 
Michael,  late  of  the  county  of  vS«;«/<?r  aforesaid,  in  the  circuit  and  state 
aforesaid, /^^fr^/-,  on  the  2J^th<\d,y  oi  June,  in  the  year  of  our  Lord  \W6, 
with  force  and  arms,  at  and  in  the  county  of  Sumter  aforesaid,  did 
unlawfully,  feloniously,  of  his  malice  aforethought,  and  from  a  pre- 

1.  A  conviction  of  murder  in  the  first  der  in  the  first  degree  and  a  demurrer 
degree  under  this  indictment  was  sus-  thereto  was  properly  overruled. 
tained,  and  it  was  held  that  the  indict-  See,  generally,  supra,  note  i,  p.  4S5. 
ment  was  not  bad  on  demurrer  for  4.  A  conviction  of  murder  in  the  first 
describing  deceased  as  unknown  to  the  degree  under  this  indictment  was  sus- 
grand  jurors  and  adding  that  his  name  tained  over  objections  that  the  pronoun 
was  "  supposed  "  to  be  "  C.  Meban."  was  so  loosely  employed  as  to  leave  the 

See,  generally,  supra,  note  i,  p.  485.  identity   of  deceased    and  accused    in- 

2.  The  matter  enclosed  by  and  to  be  definite,  and  that  it  concluded  against 
supplied  within  []  will  not  be  found  in  the  form  of  the  "statutes"  instead  of 
the  reported  case.  statute. 

3.  This  is  a  good  indictment  for  mur-  See,  generally,  supra,  note  i,  p.  485. 
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meditated  design  to  effect  the  death  of  one  Henry  Rush,  make  an 
assault  on  the  said  Henry  Rush\  and  a  certain  gun,  which  then  and 
there  was  loaded  with  gunpowder  and  leaden  bullets,  and  by  him,  the 
said  Will  Michael,  had  and  held  in  his  hand,  he,  the  said  Will  Michael, 
did  then  and  there  unlawfully,  feloniously,  of  his  malice  aforethought, 
and  from  a  premeditated  design  to  effect  the  death  of  the  said  Henry 
Rush,  shoot  off  and  discharge  at  and  upon  the  said  Henry  Rush,  thereby 
and  thus  unlawfully,  feloniously,  of  his  malice  aforethought,  and  from  a 
premeditated  design  to  effect  the  death  of  the  said  Henry  Rush,  strik- 
ing him  with  the  said  bullets  aforesaid,  unlawfully,  feloniously,  of  his 
malice  aforethought,  and  from  a  premeditated  design  to  effect  the 
death  of  the  said  Henry  Rush,  inflicting  on  and  in  the  body  of  him,  the 
said  Henry  Rush,  one  mortal  wound,  of  which  mortal  wound,  the  said 
Henry  Rush  then  and  there  instantly  died.  And  so  the  said  Will 
Michael,  did,  in  manner  and  form  aforesaid,  unlawfully,  feloniously,  of 
his  malice  aforethought,  and  from  a  premeditated  design  to  effect  the 
death  of  the  said  Henry  Rush,  kill  and  murder  the  said  Henry  Rush, 
against  the  form  of  the  statutes  in  such  case  made  and  provided, 
against  the  peace  and  dignity  of  the  state  of  Florida. 

Syd.  L.  Carter, 
State  Attorney,  Fifth  Judicial  Circuit  of  Florida. 

Form  No.  10543. 

(Precedent  in  Veatch  v.  State,  56  Ind.  585.)' 

[(  Title  of  court  atid  cause  as  in  Form  No.  JflJfB.  )]2 

The  grand  jurors  for  the  county  of  Marion,  and  State  oilndiana, 
upon  their  oaths  present  that  Lewis  Veatch,  on  the  16th  day  of  August, 
A.  D  i875,  at  and  in  the  county  of  Marion,  and  State  aforesaid,  did 
then  and  there  unlawfully,  feloniously,  purposely,  and  with  premedi- 
tated malice,  kill  and  murder  Melvin  Murray,  by  then  and  there 
feloniously,  purposely,  and  with  premeditated  malice,  shooting  and 
mortally  wounding  the  body  and  person  of  said  Melvin  Murray,  with  a 
gun  loaded  with  gunpowder  and  leaden  balls,  which  he,  the  said  Lewis 
Veatch,  then  and  there  in  his  hands  had  and  held,  and  so  the  jurors 
aforesaid,  on  their  oaths  aforesaid,  do  charge  and  present  that  on  the 
day  aforesaid,  in  the  manner  and  form  aforesaid,  the  said  Lewis  Veatch 
did  feloniously,  purposely,  and  with  premeditated  malice,  kill  and 
murder  the  said  Melvin  Murray,  contrary  to  the  form  of  the  statute 
[{concluding  as  in  Form  No.  ^7^5).  J^ 

Form  No.  10544'. 

(Precedent  in  State  v.  Freeman,  i  Spears  L.  (S.  Car.)  59.)* 

The  State  of  South  Carolina,  I  t-^  ^j,. . 
Edgefield  m^trxct.  po  wu. 

At  a  Court  of  Sessions,  begun  to  be  holden  in  and  for  the  district  of 
Edgefield,  in  the  State  of  South  Carolina,  at  Edgefield  court  house,  in  the 

1.  On  motion  in  arrest  of  judgment.  2.  The  matter  to  be  supplied  within 
this  indictment  was  held  to  sufficiently  [  ]  will  not  be  found  in  the  reported 
charge  murder  in  the  first  degree.  case. 

See,  generally,  supra,  note  i,  p.  485.         S.  This  is  the  first  count  of  the  in- 
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district  and  State  aforesaid,  on  the  fourth  Monday  in  March,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  thirty-eight,  the 
jurors  of  and  for  the  district  of  Edgefield  aforesaid,  in  the  State  of 
South  Carolina  aforesaid  —  that  is  to  say: 

Upon  their  oaths  present,  that  Wiley  Freeman,  laborer,  on  the  tenth 
day  of  April,  in  the  year  of  our  Lord,  one  thousand  eight  hundred 
and  thirty-seven,  with  force  and  arms,  at  Edgefield  court  house,  in  the 
district  and  State  aforesaid,  in  and  upon  one  Mary  Freeman,  in  the 
peace  of  God  and  this  State,  then  and  there  being,  feloniously,  wil- 
fully, and  of  his  malice  aforethought,  did  make  an  assault,  and  that  the 
said  Wiley  Freeman,  with  a  certain  gun  called  a  rifle  gun,  of  the  value 
of  ten  dollars,  then  and  there  charged  with  gunpowder  and  two  leaden 
bullets,  which  said  gun,  he,  the  said  Wiley  Freeman,  in  both  his  hands, 
then  and  there  had  and  held,  at  and  against  the  said  Mary  Freeman, 
then  and  there,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  shoot  off  and  discharge,  and  that  the  said  Wiley  Freeman,  with 
the  leaden  bullets  aforesaid,  by  means  of  shooting  off  and  discharging 
the  said  gun  so  loaded,  to,  at  and  against  the  said  Mary  Freeman,  as 
aforesaid,  did  then  and  there  feloniously,  wilfully,  and  of  his  malice 
aforethought,  strike,  penetrate,  and  wound  the  said  Mary  Freeman, 
in  and  upon  the  left  side  of  the  said  Mary  Freeman,  below  the  left 
breast  of  her,  the  said  Mary  Freeman,  giving  to  her  the  said  Mary 
Freeman,  then  and  there,  with  the  leaden  bullets  aforesaid,  by  means 
of  shooting  off,  and  discharging  the  said  gun  so  loaded,  to,  at  and 
against  the  said  Mary  Freeman,  and  by  striking,  penetrating,  and 
wounding  the  said  Mary  Freeman,  as  aforesaid,  one  mortal  wound  in, 
and  upon  the  left  side  of  the  said  Mary  Freeman,  of  the  depth  oi  four 
inches,  and  of  the  width  of  one  inch,  of  which  said  mortal  wound  the 
sdixd  Mary  Freeman,  on  and  from  the  said  tenth  day  of  April,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  thiriy-sezien,  until 
the  eleventh  day  of  April,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  thirty-seven,  at  Edgefield  court  house,  in  the  district  and 
State  aforesaid,  did  languish,  and  languishing  did  live,  on  which  said 
eleventh  day  of  April  last  aforesaid,  about  the  hour  of  five  o'clock  in 
the  morning,  she,  the  said  Mary  Freeman,  at  Edgefield  court  house,  in 
the  district  and  State  aforesaid,  of  the  mortal  wound  aforesaid  died; 
and  so  the  jurors  aforesaid,  upon  their  oaths  do  say,  that  the  said 
Wiley  Freeman,  her,  the  said  Mary  Freeman,  in  manner  and  form 
aforesaid,  feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
kill  and  murder,  against  the  peace  and  dignity  of  the  same  State 
aforesaid.   *  *  * 

Caldwell,  Sol. 

bb.  Against  Principal  and  Accessory. 
Form  No.  10545. 
(Precedent  in  Rex  v.  Taylor,  i  Leach  C.  C.  360.)' 

dictment,  which  the  court  held  set  forth  See,  generally,  supra,  note  i,  p.  485. 
the  manner  of  killing  and  described  the  1.  Under  this  indictment  Shaw  was 
means  by  which  it  was  effected  with  convicted,  but  Taylor  acquitted.  The 
adequate  precision  and  certainty.  judges   held   the  conviction  valid,  but 
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[(^Commencing  as  in  Form  No.  lOJf.71,  and  continuing  down  to  f)]i  that 
John  Taylor,  late  of  the  parish  of  Saint  Peter  the  Great,  otherwise  Sub- 
deanry,  in  the  county  of  Sussex,  labourer,  and  Alexander  Shaw,  late  of 
the  same  t^Xslcq,  labourer,  on  the  17th  day  of  August,  in  the  2Ji.th  year  of 
the  reign  [of  our  sovereign  lord  George  the  Third  by  the  grace  of  God 
of  the  United  Kingdom  of  Great  Britain  and  Ireland  king,  defender 
of  the  Faithji  with  force  and  arms  at  the  parish  aforesaid,  in  and  upon 
one  Samuel  Gillham,  in  the  peace  of  God  and  our  said  Lord  the  King 
then  and  there  being,  feloniously,  willfully,  and  of  their  malice  afore- 
thought, did  make  an  assault;  and  that  the  sdad  John  Taylor,  with  a 
certain  gun  called  a  carbine,  of  the  value  of  10\.  then  and  there 
charged  wnth  gunpowder  and  a  leaden  bullet,  which  said  gun  he  the 
sddd/ohn  Taylor  m  both  his  hands  then  and  there  had  and  held,  and  at 
and  against  the  said  Samuel  Gillham  then  and  there  feloniously,  will- 
fully, and  of  his  malice  aforethought,  did  shoot  off  and  discharge;  and 
that  the  said  John  Taylor,  with  the  leaden  bullet  aforesaid,  by  means 
of  shooting  off  and  discharging  the  said  gun,  so  loaded,  to,  at,  and 
against  the  said  Samuel  Gillham  as  aforesaid,  did  then  and  there  felo- 
niously, willfully,  and  of  his  malice  aforethought,  strike,  penetrate, 
and  wound  the  said  Samuel  Gillham  in  and  upon  the  right  side  of  the 
head  of  him  the  said  Samuel  Gillham  near  his  right  temple,  giving  to 
him  the  said  Samuel  Gillham  then  and  there,  with  the  leaden  bullet 
aforesaid,  by  means  of  shooting  off  and  discharging  the  said  gun,  so 
loaded,  to,  at,  and  against  the  said  Samuel  Gillham,  and  by  such 
striking,  penetrating,  and  wounding  the  said  Samuel  Gillham  as  afore- 
said, one  mortal  wound  in  and  through  the  head  of  him  the  said 
Samuel  Gillham,  of  which  said  mortal  wound  the  said  Samuel  Gillham 
did  then  and  there  instantly  die;  and  that  the  s^ixd  Alexander  Shaw 
then  and  there  feloniously,  willfully,  and  of  his  malice  aforethought, 
was  present,  aiding,  h;  Iping,  abetting,  comforting,  assisting,  and 
maintaining  the  said  John  Taylor  in  the  felony  and  murder  aforesaid, 
in  manner  and  form  aforesaid,  to  do  and  commit;  and  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say,  that  the  ?>di\d  John  Tay- 
lor and  Alexander  Shaw  him  the  said  Samuel  Gillhatn,  in  manner  and 
form  aforesaid,  feloniously,  willfully,  and  of  their  malice  aforethought, 
did  kill  and  murder,  against  the  peace  of  our  Lord  the  King,  his 
crown  and  dignity. 

Form  No.  10546. 

(.Precedent  in  People  v.  Judd,  lo  Cal.  313.)' 

State  oi  California:  In  the  Convt  of  Sessions  oi  the  County  of  Z><f/ 
Norte — Special  T arm,  a.  d.  \^58. 

The  People  of  the  State  of  California 

V. 

William  Judd,  Eli  Judd,  and Walker. 

Shaw  received  a  pardon.     The   indict-        2.  It  was  held  that  this  indictment  was 

raent  is  also  set  out  in  3  Chit.  Cr.  L.  sufficient  without  stating  on  what  part 

(5th  Am.  from  2d  Lond.ed.)  756.  of   the    body  the  wound  was    inflicted, 

See,  generally,  supra,  note  i,  p.  485.  and  that  it  contained  a  sufficient  state- 

1.  The  matter  enclosed  by  and  lo  be  ment  that  the  wound  was  mortal, 
supplied  within  [  ]  will  not  be  found  in         See,    generally,    supra,    note     i,     p. 

the  reported  case.  485. 
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The  Grand  Jury  of  the  County  of  Del  Norte,  by  this  indictment, 

accuse  William  Judd,  Eli  Judd,  and Walker,  the  defendants,  of 

the  crime  of  murder,  committed  as  follows: 

The  said  Williain  Judd,  Eli  Jicdd,  and Walker,  on   the  second 

day  oi  Septetnber,  a.  d.  i2>57,  at  the  County  oi  Del  Norte,  and  State 
aforesaid,  near  the  public  house  known  as  "■  Elk  Camp,"  on  the  trail 
leading  from  the  town  of  Crescent  City  to  Sailor  Diggings,  did  unlaw- 
fully, feloniously,  and  with  malice  aforethought,  kill  and  murder  one 
Max  Rothenheim,  by  shooting  and  wounding  him,  the  said  Rothenheim, 
through  the  body,  with  a  leaden  bullet,  discharged  from  a  rifle-gun, 
which  gun  was  then  and  there  in  the  hands  of  the  said  William  Judd, 
and  maliciously,  feloniously  and  willfully  fired  at  the  said  Max  Rothen- 
heim by  him,  the  said  William  Judd,  and  wounding  him,  the  said  Max 
Rothenheim,  as  aforesaid,  of  wliich  wound   he   then  and  there  died; 

and  the  said  Eli  Judd 'm\6. Walker  were  then  and  there  present, 

aiding,  abetting,  and  assisting  the  said  William  Judd  xn  the  perpetra- 
tion of  said  murder  —  all  of  which  was  done  in  violation  of  the  law 
of  the  land,  and  against  the  peace  and  dignity  of  the  people  of  the 
State  of  California. 

J.  P.  Haynes,  District  Attorney  Del  Norte  Co. 

Form  No.  10547. 

(Precedent  in  Studstill  v.  State,  7  Ga.  3.)' 

Georgia,  Lowndes  County: 

The  Grand  Jurors  [selected,  chosen  and  sworn  for  the  county  of 
Lowndes,  to  wit  ijiaming  theni)Y  'ri  the  name  and  behalf  of  the  citizens 
of  Georgia,  charge  and  accuse  Manuel  Studstill  and  Jonathan  Studstill, 
both  of  the  County  and  State  aforesaid,  with  the  offence  of  murder, 
as  principals  in  the  second  degree.  For  that  one  Samuel Mattox,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced 
by  the  instigation  of  the  devil,  on  the  1th  day  oi  September.  iSJfS,  with 
force  and  arms,  in  the  County  aforesaid,  in  and  upon  one  William 
Slaughter,  in  the  peace  of  the  State  then  and  there  being,  feloniously, 
unlawfully,  wilfully,  and  of  his  malice  aforethought,  then  and  there 
did  make  an  assault,  and  that  he,  the  said  Samuel  Mattox,  a  certain 
rifle  gun  of  the  value  of  twetity  dollars,  the  property  oi  Manuel  Stud- 
still, then  and  there  being  found,  the  said  rifle  gun  being  then  and 
there  charged  with  gunpowder  and  a  leaden  bullet,  which  rifle  gun  he, 
the  said  Samuel  Mattox,  in  both  his  hands  then  and  there  had  and 
held  at,  against  and  upon  him,  the  said  William  Slaughter,  then  and 
there  feloniously,  unlawfully,  and  of  his  malice  aforethought,  did  dis- 
charge and  shoot  off;  and  that  he,  the  said  Samuel  Mattox,  with  the 
leaden  bullet  aforesaia,  by  force  of  the  gunpowder  aforesaid,  so  by 
him,  the  said  Samuel  Mattox  aforesaid,  discharged  and  shot  off,  him, 
the  said  William  Slaughter,  in  and  upon  the  left  side  of  the  head  of 
him,  the   said  William  Slaughter,  then  and   there  feloniously,  unlaw- 

1.  Defendants  in  this  case  were  tried  See,  generally,  supra,  note  r,  p.  485. 
separately  and  judgment  of  conviction  2.  The  matter  enclosed  by  and  to  be 
against  Jonathan  Studstill  was  affirmed  supplied  within  [  ]  will  not  be  found  in 
by  the  supreme  court.  the  reported  case. 
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fully,  wilfully,  and  of  his  malice  aforethought,  did  strike  and  wound, 
giving  to  the  said  William  Slaughter,  then  and  there,  with  the  leaden 
bullet  aforesaid,  out  of  the  said  rifle  gun,  so  as  aforesaid  discharged 
and  shot  off,  in  and  upon  the  said  left  side  of  the  h^ad  of  him,  the 
said  William  Slaughter^  one  mortal  wound  of  the  breadth  of  one  inch 
and  depth  of  two  inches,  of  which  said  mortal  wound  he,  the  said 
William  Slaughter,  on  and  from  the  said  1th  day  of  September,  in  the 
year  aforesaid,  until  the  8th  day  oi  September.,  in  the  year  aforesaid,* 
at  the  house  of  one  Moses  Slaughter,  in  the  County  aforesaid,  did 
languish,  and  languishing  did  live,  on  which  said  8th  day  of  September., 
in  the  year  aforesaid,  about  the  hour  of  nine  o'clock  in  the  morning, 
he,  the  said  William  Slaughter,  at  the  house  of  said  Moses  Slaughter., 
in  the  County  aforesaid,  of  the  mortal  wound  aforesaid,  died. 

And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  say,  that  the 
said  Manuel  Studstill  and  the  said  Jonathan  Studstill,  on  the  said  7th 
day  of  September,  in  the  year  aforesaid,  in  the  County  and  State  afore- 
said, then  and  there  feloniously,  wilfully,  unlawfully,  and  of  their  malice 
aforethought,  were  present,  aiding,  helping,  abetting,  comforting, 
assisting  and  maintaining  the  said  Samuel Mattox  in  the  felony  and 
murder  aforesaid,  in  manner  and  form  aforesaid,  to  do  and  commit, 
contrary  to  the  laws  of  said  State  [{concluding  as  in  Form  No.  26^].^ 

Form  No.  10548. 
(Precedent  in  State  v.  Whitaker,  35  Kan.  731.)* 

[(T/V/ff  of  court  and  cause  as  in  Form  No.  Jf.087.)Y- 

I,  the  undersigned,  county  attorney  of  said  county,  in  the  name, 
by  the  authority  and  on  behalf  of  the  state  of  Kansas,  give  informa- 
tion that  on  the  19th  day  of  May,  iS85,  in  said  county  of  Osborne  and 
state  of  Kansas,  one  John  R.  Miller,  John  Cranshaw,  and  Albert 
Whitaker,  did  then  and  there  unlawfully,  feloniously,  purposely  and 
of  their  deliberate  and  premeditated  malice,  make  an  assault  in  and 
upon  one  Delbert  J.  Tunison,  then  and  there  being,  and  that  the  said 
John  R.  Miller  a  certain  double-barreled  shot-gun  then  and  there 
loaded  and  charged  with  gunpowder  and  shot,  which  said  shot-gun 
he,  the  said  John  R.  Miller,  then  and  there  in  both  of  his  hands  had 
and  held  to,  against  and  upon  him  the  said  Delbert  J.  Tunison,  then 
and  there  purposely,  and  of  his  deliberate  and  premeditated  malice, 
did  discharge  and  shoot  off,  and  that  the  said  John  R.  Miller,  with  the 
shot-gun  aforesaid,  then  and  there,  by  force  of  the  gunpowder  afore- 
said, shot,  discharged  and  sent  forth  as  aforesaid  out  of  the  said  shot- 
gun, by  him  the  said  John  R.  Miller,  then  and  there  so  as  aforesaid 
discharged  and  shot  off,  him  the  said  Delbert  J.  Tunison,  in  and  upon 
the  left  side  of  the  neck  of  him  the  said  Delbert  J.  Tunison  did  strike, 
penetrate  and  wound,  giving  unto  him  the  said  Delbert  J.  Tunison,  by 
the  means  and  in  the  manner  aforesaid,  one  mortal  wound  of  the 
length  of  tuw  and  one-half  inches,  and  of  the  depth  of  six  inches,  of 

1.  The  matter  to  be  supplied  within  Whitaker  was  convicted  of  murder  in 
[  ]  will  not  be  found  in  the  reported  the  first  degree,  but  judgment  was  re- 
case,  versed  for  errors  in  instructions. 

2.  Under  this  information  defendant  See,  generally,  supra,  note  i,  p.  485. 
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which  said  mortal  wound  he  the  said  Delbert  J.  Tunison  shortly  died, 
to  wit,  in  about  three  hours  after  said  wound  was  inflicted.  The  said 
defendants,  John  Cranshaw  and  Albert  Whttaker,  then  and  there  and 
by  the  means  and  in  the  manner  aforesaid,  aided,  abetted  and  assisted 
the  said  John  R.  Miller  to  do  as  above  set  forth.  The  said  John  R. 
Miller,  John  Cranshaw  and  Albert  Whitaker  in  manner  and  by  the 
means  aforesaid,  purposely  and  of  their  deliberate  and  premeditated 
malice,  him  the  said  Delbert  J.  Tunison  did  kill  and  murder,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Kansas. 
[(^Signature  a?td  verification  as  in  Form  No.  10J(88.y\^ 

Form  No.  10549. 

(Precedent  in  State  v.  Stacy,  103  Mo.  12.)* 

State  oi  Missouri,  }        ^  Inthedrcuit  court  of  Oregon  county,  Missouri. 
County  of  Oregon,  \      "  February  term,  a.  d.  \W0. 

The  grand  jurors  for  the  state  of  Missouri,  summoned  from  the 
body  of  the  county  of  Oregon,  duly  impaneled,  sworn,  and  charged  to 
inquire  within  and  for  the  body  of  the  county  of  Oregon,  and  state  of 
Missouri,  upon  their  oath  present  and  charge  that  William  Sprague, 
late  of  the  county  of  Oregon,  and  state  of  Missouri,  on  the  twentieth 
day  of  October,  a.  d.  i8^9,  at  and  in  the  county  of  Oregon,  and  state 
of  Missouri,  in  and  upon  one  D.  M.  Cornelius,  then  and  there  beings 
feloniously,  willfully,  deliberately,  premeditately,  and  of  his  malice 
aforethought,  did  make  an  assault,  and  with  a  dangerous  and  deadly 
weapon,  to  wit,  a  shotgun,  then  and  there  loaded  with  gunpowder 
and  leaden  balls,  which  he,  the  said  William  Sprague,  in  both  hands 
then  and  there  had  and  held  at,  and  against  him,  the  said  D.  M.  Cor- 
nelius, then  and  there  feloniously,  on  purpose,  and  of  his  malice  afore- 
thought, willfully,  deliberately,  and  premeditately,  did  shoot  off  and 
discharge,  and  with  the  shotgun  aforesaid,  and  the  leaden  balls  afore- 
said, then  and  there  feloniously,  and  on  purpose,  and  of  his  malice 
aforethought,  willfully,  deliberately,  and  premeditately,  did  shoot 
and  strike  him,  the  said  D.  M.  Cornelius,  in  and  upon  the  back  of  the 
neck  of  him,  the  said  D.  M.  Cornelius,  giving  to  him,  the  said  D.  M. 
Cornelius,  then  and  there  with  the  dangerous  and  deadly  weapon,  to 
wit,  the  shotgun  aforesaid,  and  the  gunpowder  and  leaden  balls 
aforesaid,  in  and  upon  the  back  of  the  neck  of  him,  the  said  D.  M. 
Cornelius,  one  mortal  wound  of  the  breadth  of  one  inch,  and  of  the 
depth  of  three  inches,  of  which  mortal  wound  the  said  D.  M.  Cornelius 
then  and  there  immediately  and  instantly  died.  And  the  grand 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  and 
charge  that  S.  P.  Stacy,  before  the  said  felony  and  murder  was  com- 
mitted, in  the  manner  and  form  aforesaid,  and  by  the  means  afore- 
said, at  the  time  and  place  aforesaid,  did  then  and  there  unlawfully 
feloniously,  willfully,  deliberately,   and  premeditately,  incite,  move, 

1.  The  matter  to  be  supplied  within  jection  that  the  first  part,  setting  out  the 
[  ]  will  not  be  found  in  the  reported  killing,  is  a  first  count  without  a  proper 
case.  conclusion. 

2.  It  was  held  that  this  indictment  See,  generally,  supra,  note  i,  p. 
was  sufficient  and  not  open  to  the  ob-  485. 
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procure,  aid,  counsel,  hire  and  command  him,  the  said  William 
Sprague,  to  do  and  commit  the  said  felony  and  murder  aforesaid,  in 
manner  and  form  aforesaid,  and  by  the  means  aforesaid,  at  the  time 
and  place  aforesaid,  to  do  and  commit,  and  the  grand  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say  that  William  Sprague  and  S. 
P.  Stacy,  him,  the  said  D.  M.  Cornelius,  at  the  time  and  place  afore- 
said, in  the  manner  and  by  the  means  aforesaid,  feloniously,  on  pur- 
pose, willfully,  deliberately,  premeditately  and  of  their  malice  afore- 
thought, did  kill  and  murder,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state. 

[i-Sig/ialure  as  in  Form  No.  ^^.)J^ 

Form  No.  10550. 

(Precedent  in  Fitzgerrold  v.  People,  37  N.  Y.  414.)' 

The  Jurors  of  the  People  of  the  State  of  New  York,  in  and  for  the 
body  of  the  county  of  Westchester,  upon  their,  oath  and  affirmation, 
do  present:  That  Thomas  Fitzgerrold,  Michael  J.  Canty,  John  Doran, 
Michael  Martin,  John  C.  Burke  and  Charles  Burke,  late  of  the  town 
of  West  Chester,  in  the  county  of  Westchester  aforesaid  on  the  second 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-six,  with  force  and  arms,  at  the  town  of  West  Chester  afore- 
said, at  the  county  aforesaid,  in  and  upon  one  Ellen  Hicks,  in  the 
peace  of  God  and  of  the  said  people  then  and  there  being,  feloniously, 
wilfully,  and  of  malice  aforethought,  did  make  an  assault;  and  that 
the  said  Thomas  Fitzgerrold,  a  certain  gun  (called  a  musket)  of  the 
value  of  ten  dollars,  then  and  there  charged  with  gunpowder  and  a 
leaden  bullet,  which  gun  he,  the  said  Thomas  Fitzgerrold,  in  both  his 
hands  then  and  there  had  and  held,  at  and  against  the  said  Ellen 
Hicks,  then  and  there  feloniously,  wilfully  and  of  his  malice  afore- 
thought, did  shoot  off  and  discharge;  and  that  the  said  Thomas  Fitz- 
gerrold, with  the  leaden  bullet  aforesaid,  by  means  of  shooting  off  and 
discharging  the  said  gun,  so  loaded,  to  and  against  the  said  Ellen 
Hicks,  aforesaid,  did  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  strike,  penetrate  and  wound  the  said  Ellen 
Hicks,  in  and  upon  the  body  of  the  said  Ellen  Hicks,  near  the  navel, 
giving  to  her,  the  said  Ellen  Hicks,  then  and  there,  with  the  leaden 
bullet  aforesaid,  by  means  of  shooting  off  and  discharging  the  said 
gun,  so  loaded,  to  and  against  the  said  Ellen  Hicks,  and  by  such 
striking,  penetrating  and  wounding  the  said  Ellen  Hicks,  as  afore- 
said, one  mortal  wound  in  and  through  the  body  of  her,  the  said  Ellen 
Hicks',  of  which  said  mortal  wound  the  said  Ellen  Hicks  did  then  and 
there  soon  after  die. 

And  the  said  jurors  aforesaid,  on  their  oath  and  affirmation  afore- 
said, do  further  present,  that  the  said  Michael  J.  Canty,  John  Doran, 
Michael  Martin,  John  C.  Burke  and  Charles  Burke,  then  and  there, 

1.  The  matter  to  be  supplied  within  Fitzgerrold  was  convicted  of  murder  in 
[  ]  will  not  be  found  in  the  reported  the  first  degree  and  sentenced  to  death, 
case.  This  judgment  was  affirmed. 

2.  Under  this  indictment  defendant  See,  generally,  supra,  note  i,  p.  485. 
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feloniously,  wilfully  and  of  malice  aforethought,  were  present,  aiding, 
helping,  abetting,  comforting,  assisting  and  maintaining  the  said 
Thomas  Fitzgerrold'vci  the  felony  and  murder  aforesaid,  in  manner 
and  form  aforesaid  to  do  and  commit. 

And  the  jurors  aforesaid,  upon  their  oath  and  affirmation  afore- 
said, do  say,  that  the  said  Thomas  Fitzgerrold,  her,  the  said  Ellen 
Hicks,  in  the  manner  and  by  the  means  aforesaid,  feloniously  and  of 
his  malice  aforethought,  did  kill  and  murder;  and  that  the  said 
Michael  J.  Canty,  John  Doran,  Michael  Martin,  John  C.  Burke  and 
Charles  Burke,  then  and  there,  feloniously,  wilfully  and  of  malice 
aforethought,  were  present,  aiding,  helping,  abetting,  comforting, 
assisting  and  maintaining  the  said  Thomas  Fitzgerrold  in  the  felony 
and  murder  aforesaid,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  the  People  of  the 
State  of  New  York  and  their  dignity. 

(Ji)   With  Pistol. 
aa.  Generally. 

Form  No.  10551. 

(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  752;  2  Rev.  Swift's  Dig.  8ro; 
Davis's  Prec.  170.)' 

{Commencing  as  in  Form  No.  lOJfll,  and  continuing  do7vn  to  *)  and 
that  the  said  John  Doe  a  certain  pistol  of  the  value  oi  five  shillings 
then  and  there  charged  with  gunpowder  and  one  leaden  bullet,  which 
said  pistol  he  the  said  John  Doe  in  his  right  hand  then  and  there  had 
and  held,  then  and  there  feloniously,  willfully,  and  of  his  malice  afore- 
thought, did  discharge  and  shoot  off,  to,  against,  and  upon  the  said 
Hichard  Roe;  and  that  the  said  Richard  Foe  w'xth.  the  leaden  bullet 
aforesaid,  out  of  the  pistol  aforesaid,  then  and  there  by  the  force  of 
the  gunpowder  aforesaid,  by  the  said  John  Doe  discharged  and  shot 
off  as  aforesaid,  then  and  there  feloniously,  willfully,  and  of  his 
malice  aforethought,  did  strike,  penetrate,  and  wound  the  said  Richard 
Roe  in  and  upon  the  right  side  of  the  belly  of  him  the  said  Richard  Roe 
near  the  right  hip  of  him  the  said  Richard  Roe,  giving  to  him  the  said 
Richard  Roe  t\\Qn  and  there  with  the  leaden  bullet  aforesaid,  so  as 
aforesaid  discharged  and  shot  out  of  the  pistol  aforesaid,  by  force  of 
the  gunpowder  aforesaid,  by  the  said  John  Doe,  in  and  upon  the 
right  side  of  the  belly  of  him  the  said  Richard  Roe  near  the  said 
right  hip  of  him  the  said  Richard  Roe,  one  mortal  wound  of  the  depth 
oifour  inches,  and  of  the  breadth  of  half  an  inch,  of  which  said  mortal 
wound  he  the  said  Richard  Roe  then  and  there  instantly  died;  and  so 
{concluding  as  in  Form  No.  10^.71). 

Form  No.  10552. 

(Sand  &  H.  Dig.  Ark.  (1894),  p.  1665,  No.  175.)' 

(  Title  of  court  and  cause  as  in  Form  No.  lOJf.99. ) 

The  grand  jury  of  Johnson  County,  in  the  name  and  by  the  authority 

I.  See,  generally,  supra,  note  I,  p.  485. 
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of  the  State  of  Arkansas,  accuse  William  Hardie  of  the  crime  of 
murder  in  the  first  degree,  committed  as  follows,  to  wit:  The  said 
William  Hardie,  on  \.\\t  first  day  of  March,  i89^  in  the  County  of 
Johnson  aforesaid,  feloniously,  willfully,  deliberately  and  of  his  malice 
aforethought  and  with  premeditation,  did  kill  and  murder  Harry  T. 
Clements,  by  shooting  him  on  the  head  and  body  of  him,  the  said 
Harry  T.  Clements,  with  a  pistol  loaded  with  a  leaden  bullet,  from  the 
effect  of  which  wound  he  died  March  2,  \2>9Jf,  against  the  peace  and 
dignity  of  the  State  of  Arkansas. 

A.  G.  Clark,  Prosecuting  Attorney. 

Form  No,  10553. 
(Precedent  in  Smith  v.  Slate,  50  Conn.  193.)' 

To  the  Honorable  Superior  Court  of  the  State  of  Connecticut  now 
sitting  in  New  Haven,  within  and  for  the  county  of  New  Haven^ 
on  \.\ve.  first  Tuesday  oi  January,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  eighty-one: 
The  grand  jurors  within  and  for  said  county,  on  their  oaths  present 
and  inform  that  James  Smith,  of  the  town  of  Derby,  in  said  county 
of  New  Haven,  on  the  twenty-third  day  of  December,  in  the  year  one 
thousand  eight  hundred  and  eighty,  with  force  and  arms  at  said  town 
of  Derby,  in  and  upon  the  body  of  one  Daniel  J.  Hayes,  of  said 
Derby,  in  the  peace  then  and  there  being,  feloniously,  willfully,  and 
of  his  malice  aforethought,  did  make  an  assault,  and  that  the  said 
James  Smith,  a  certain  pistol  then  and  there  charged  with  gun-powder 
and  one  leaden  bullet,  which  said  pistol  he  the  said  James  Smith 
in  his  right  hand  then  and  there  held,  then  and  there  feloniously, 
willfully  and  of  his  malice  aforethought  did  discharge  and  shoot  off 
against  and  upon  the  said  Daniel  J.  Hayes;  and  that  the  said  James 
Smith  with  the  leaden  bullet  aforesaid,  out  of  the  pistol  aforesaid,  then 
and  there  by  force  of  the  gun-powder  aforesaid,  by  the  said  James  Smith 
as  aforesaid  discharged  and  shot  off  then  and  there  feloniously,  will- 
fully and  of  his  malice  aforethought,  did  strike,  penetrate  and  wound 
him,  the  said  Daniel  J.  Hayes,  in  and  upon  the  abdomen  of  him,  the 
said  Daniel  J.  Hayes,  giving  to  him  the  said  Daniel  J.  Hayes,  then  and 
there  with  the  leaden  bullet  aforesaid,  so  as  aforesaid  discharged  and 
shot  out  of  the  pistol  aforesaid,  by  the  said  James  Smith,  in  and  upon 
the  abdomen  of  him,  the  said  Daniel  J.  Hayes,  one  mortal  wound  of 
the  depth  oi  four  inches,  and  of  the  breadth  oi  one  mc\v;  of  which 
said  mortal  wound  the  said  Daniel  J.  Hayes  ivom  the  said  twenty-third 
day  of  December  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty,  to  the  twenty-seventh  day  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty,  at  said  town  of  Derby, 

1.  The  Connecticut  statute  divides  the  murder   in  the  first  degree   as  distin- 

crime  of  murder  into  murder  in  the  first  guished  from  that  in  the  second  degree, 

and  second  degrees,  and  provides  that  but  that  it  is  sufficient  if,  after  stating 

in  all  indictments  for  murder  "  the  de-  the  crime  in  the  ordinary  common-law 

gree  of  the  crime  charged  shall  be  al-  form,  an    averment  be  added  that   the 

leged."     In  this  case  it  was   held    not  prisoner  did  thereby  commit  murder  in 

necessary  that  the  indictment  should  set  the  first  degree, 
out  the  facts  constituting  the  crime  of 
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did  suffer  and  languish,  and  languishing  did  live,  on  which  last  men- 
tioned day,  in  the  year  aforesaid,  in  the  town  of  Derby  aforesaid  he, 
the  said  Daniel  J.  Hayes,  of  the  said  mortal  wound  died.  And  so  the 
grand  jurors  aforesaid,  on  their  oaths  aforesaid,  do  say  that  the  said 
James  Smith,  him,  the  said  Daniel  J.  Hayes,  in  the  manner  and  form 
aforesaid,  feloniously,  willfully  and  of  his  malice  aforethought,  did 
kill  and  murder.  And  so  the  grand  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  James  Smith,  in  the  manner  and  form 
aforesaid,  did  thereby  commit  the  crime  of  murder  in  the  first 
degree. 

Form  No.  10554. 

(Precedent  in  U.  S.  v.  Sickles.  2  Hay.  &  H.  (C.  C.)  319.)* 

District  of  Columbia,  County  of  Washington,  to  wit: 

The  jurors  of  the  United  States,  for  the  county  aforesaid,  upon 
their  oaths,  do  present  that  Daniel  E.  Sickles,  late  of  the  County  of 
Washington  aforesaid,  gentleman,  not  having  the  fear  of  God  before 
his  eyes,  but  being  moved  and  seduced  by  the  instigations  of  the 
devil,  on  the  21th  day  of  February,  a.  d.  i859,  with  force  and  arms, 
at  the  county  aforesaid,  in  and  upon  the  body  of  one  Philip  Barton 
Key,  in  the  peace  of  God  and  of  the  United  States,  then  and  there 
being  feloniously  and  willfully,  and  of  his  malicious  aforethought, 
did  make  an  assault;  and  that  the  said  Daniel  E.  Sickles,  a  certain 
pistol  of  the  value  of  two  dollars,  then  and  there  charged  with  gun- 
powder and  one  leaden  bullet,  which  said  pistol  he,  the  said  Daniel  E. 
Sickles,  in  his  right  hand  then  and  there  had  and  held,  then  and  there 
feloniously,  willfully  and  of  his  malice  aforethought,  did  discharge 
and  shoot  off,  to,  against  and  upon  the  said  Philip  Barton  Key;  and 
that  the  said  Daniel  E.  Sickles,  with  the  leaden  bullet  aforesaid,  out 
of  the  pistol  aforesaid,  then  and  there,  by  force  of  the  gunpowder 
aforesaid,  by  the  said  Daniel  E.  Sickles,  discharged  and  shot  off  as 
aforesaid,  then  and  there  feloniously,  willfully  and  of  his  malice 
aforethought,  did  strike  and  penetrate  and  wound  him,  the  said 
Philip  Barton  Key,  in  and  upon  the  left  side  of  him,  the  said  Philip 
Barton  Key,  a  little  below  the  tenth  rib  of  him,  the  said  Philip  Barton 
Key,  giving  to  him,  the  said  Philip  Barton  Key,  then  and  there,  with 
the  leaden  bullet  aforesaid,  so  as  discharged  and  shot  out  of  the  said 
pistol  as  aforesaid  by  the  said  Daniel  E.  Sickles,  in  and  upon  the  left 
side  of  him,  the  said  Philip  Barton  Key,  a  little  below  the  tenth  rib  of 
him,  the  said  Philip  Barton  Key,  one  mortal  wound  of  the  depth  of 
ten  inches  and  of  the  breadth  of  half  2cn.  inch;  of  which  said  mortal 
wound  he,  the  said  Philip  Barton  Key,  then  and  there  instantly  died. 
And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that 
the  said  Daniel  E.  Sickles,  him,  the  said  Philip  Barton  Key,  in  man- 
ner and  form  and  by  the  means  aforesaid,  then  and  there  feloniously, 
willfully  and  of  his  malice  aforethought,  did  kill  and  murder,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  government  of  the  United  States. 

Robert  Ould,  Attorney  for  United  States. 

1.  The  defendant  in  this  case  was  raised  as  to  the  form  and  sufficiency  of 
found   not  guilty.      No  question   was     the  indictment. 
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Form  No.  10555. 

(Precedent  in  Territory  v.  Evans,  2  Idaho  393.)' 
\The  Territory  of  Idaho 
against 
Charles  Evans. 

In  the  District  Court  of  the  Third  Judicial  District  in  the  County 
,of  Lemhi. 

Charles  Evans  is  accused  by  the  grand  jury  of  the  county  of  Lemhi 
by  this  indictment  of  the  crime  of  murder  in  the  second  degree, 
committed  as  follows:]^  That  the  said  Charles  Evans,  on  the  11th 
^layoi  November,  a.  D.  i8<5?6\  did  unlawfully,  willfully,  deliberately, 
premeditately,  feloniously,  and  of  his  malice  aforethought,  in  and 
upon  Jas.  McKee,  make  an  assault,  and  that  the  said  Chas.  Evans  a 
certain  pistol  then  and  there  loaded  with  powder  and  leaden  bullets, 
which  said  pistol  he,  the  said  Chas.  Evans,  in  his  hands  then  and 
there  had  and  held  at  and  against  the  said  Jas.  McKee,  then  and 
there  unlawfully,  willfully,  deliberately,  premeditately,  feloniously, 
and  of  his  malice  aforethought  did  shoot  off  and  discharge,  and  that 
the  said  Chas.  Evans,  with  the  leaden  bullets  aforesaid,  by  means  of 
shooting  off  and  discharging  the  said  pistol  so  loaded,  to,  at,  and 
against  the  said  Jas.  McKee,  as  aforesaid,  did  then  and  there  unlaw- 
fully, willfully,  deliberately,  premeditately,  feloniously,  and  of  his 
malice  aforethought,  strike,  penetrate,  and  wound  the  said  Jas.  Mc- 
Kee, giving  him,  the  said  Jas.  McKee,  as  aforesaid,  one  mortal  wound, 
of  which  mortal  wound  the  said  Jas.  McKee  did  die.  And  so  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  charge  and  say  that  the  said 
Chas.  Evans  the  said  Jas.  McKee,  in  manner  and  form  aforesaid,  then 
and  there  unlawfully,  willfully,  deliberately,  premeditately,  felo- 
niously, and  of  his  malice  aforethought  did  kill  and  murder,  |  contrary 
to  the  form,  force,  and  effect  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  territory  of  Idaho. 

Daniel  Webster,  District  Attorney,  j^ 

Form  No.  10556. 

(Precedent  in  Drake  v.  State,  145  Ind.  211.)' 
^{Commencing  as  in  Form  No.  Jf.lJt5)  present]^  that  Ranph  Drake,  on 
the  1st  day  of  June,  iS93,  at  and  in  the  county  of  Bartholomew,  and 
State  aforesaid,  did  then  and  there,  unlawfully,  feloniously,  purposely, 
and  with  premeditated  malice,  kill  and  murder  one  Ida  Ward,  by 
then  and  there,  feloniously,  purposely,  and  with  premediated  malice, 
shooting  at  and  against  and  thereby  mortally  wounding  the  said  Ida 
Ward,  with  a  certain  deadly  weapon,  commonly  called  a  revolver, 
then  and  there  loaded  with  gunpowder  and  leaden  ball,  which  said 
revolver  he,  the  said  Ralph  Drake,  then  and  there  had  and  held  in  his 
hands,  of  which  mortal  wound  she,  the  said  Ida  Ward,then  and  there 
instantly  died,  [contrary  {concluding  as  in  Form  No.  .^74'^).]^ 

1,  Under  this  indictment  the  defend-        2.  The  matter  enclosed  by  and  to  be 
ant   was   convicted   of   murder  in    the     supplied  within  []  will  not  be  found  in 
second  degree,  and   this  was  affirmed     the  reported  case, 
on  appeal.  3.  It    was  held  that  this   indictment 

See,  generally,  j«/ra,  note  i,  p.  485.     was  not  bad  for  want  of  certainty  in  dc- 
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Form  No.  10557. 

(Precedent  in  State  v.  Stanley,  33  Iowa  528.)' 

^{Commencing  as  in  Form  No.  10501,  and  continuing  down  to  *.)]^ 
The  said  George  Stanley,  on  the  15th  day  of  June,  a.  d.  i876>,  in  the 
county  aforesaid,  in  and  upon  the  body  of  one  William  Patterson,  then 
and  there  being  willfully,  feloniously,  deliberately,  premeditatedly  by 
lying  in  wait,  and  of  his  malice  aforethought,  did  commit  an  assault 
with  a  deadly  weapon,  being  a  pistol  then  and  there  held,  in  the 
hands  of  the  said  George  Stanley,  and  loaded  and  charged  with  powder 
and  bullet,  and  then  and  there  the  said  George  Stanley  did,  by  lying 
in  wait  with  the  specific  intent  to  kill  and  murder  the  said  William 
Patterson,  willfully,  feloniously,  deliberately,  premeditatedly  and  of 
his  malice  aforethought,  shoot  off  and  discharge  the  contents  of  said 
deadly  weapon,  being  the  powder  and  bullet  aforesaid,  at,  against, 
into,  and  through  the  head  and  body  of  the  said  William  Patterson, 
thereby  willfully,  feloniously,  deliberately,  premeditatedly,  and  of  his 
malice  aforethought,  inflicting  upon  the  head  and  body  of  the  said 
William  Patterson  a  mortal  wound,  of  which  mortal  wound  the  said 
William  Patterson  then  and  there  did  die.  [And  so  (^concluding  as  in 
Form  No.  10501).]^ 

Form  No.  10558. 
(Precedent  in  Smith  v.  State,  i  Kan.  366.)' 

[(  Title  of  court  and  cause  as  in  Form  No.  ^.)]^ 

The  grand  jurors  for  the  state  of  Kansas,  in  and  of  the  county  of 
Leavenworth,  duly  empaneled,  sworn  and  charged  to  inquire  within 
and  for  the  county  of  Leavenworth,  in  the  name  and  by  the  authority 
of  the  state  of  Kansas,  upon  their  solemn  oaths  do  present:  that 
Bailey  Smith,  late  of  said  county  of  Leavemaorth  and  within  the  juris- 
diction of  this  court,  on  the  21st  day  of  April,  a.  d.  \W2,  in  and  upon 
James  Duke,  in  the  peace  of  God  and  this  state  then  and  there  being, 
did  unlawfully,  feloniously,  wilfully,  deliberately,  premeditatedly  and 
of  his  malice  aforethought  make  an  assault,  and  the  sa\d  Bailey  Smith, 
with  a  certain  pistol  commonly  called  a  revolver,  then  and  there 
charged  with  gunpowder  and  divers,  to  wit,  six,  leaden  bullets,  which 
said  pistol  he,  the  said  Bailey  Smith,  in  his  right  hand  then  and  there 
held,  then  and  there  unlawfully,  feloniously,  wilfully,  deliberately, 
premeditatedly  and  by  and  of  his  malice  aforethought  did  discharge 
and  shoot  off  against  and  upon  the  sdiid.  James  Duke;  and  that  the 
said  Bailey  Smith,  with  the  leaden  bullets  aforesaid,  out  of  the  pistol 

fendant's  name,  which  was  spelled  both  time  and  place  when  and  where  the  as- 

■'  Ranph"  and  "  Ralph,"  as   the  words  sault  was  committed;   and  as  charging 

"  the  said  Ralph  Drake  "   and   "  which  that  deceased  was  a  human  being. 

said  revolver  he,  the  said  Ratpk  Drake,  See.  generally,  supra,  note  i,  p.  485. 

then    and  there    had  and   held    in  his  2.  The  matter  enclosed  by  and  to  be 

hands,"    might     be    rejected    as     sur-  supplied  within  [  ]  will  not  be  found  in 

plusage.  the  reported  case. 

See,  generally,  supra,  note  i,  p.  485.  3.  On  motion  in  arrest  of  judgment, 

1.  It  was    held   that   this  indictment  it  was    held   that    this  indictment    suf- 

was  sufficient  as  charging  murder  in  ficiently  charged    murder    in    the    first 

the  first  degree;  that  the  time  of  death  degree. 

was  sufficiently  alleged  as  being  at  the  See,  generally,  supra,  note  i,  p.  485. 
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aforesaid,  then  and  there  by  the  force  of  the  gunpowder  aforesaid  by 
the  said  Bailey  Smith  discharge  and  shot  off  as  aforesaid,  then  and 
there  unlawfully,  feloniously,  wilfully,  deliberately,  premeditatedly 
and  of  his  malice  aforethought  did  strike,  penetrate  and  wound  the 
said  James  Duke  in  and  upon  the  left  side  of  the  breast  of  him  the 
said  James  Duke,  thereby  then  and  there  giving  to  him,  the  said  James 
Duke,  in  and  upon  the  left  side  of  the  breast  of  him,  the  said  James 
Duke,  one  mortal  wound  of  the  length  of  one  inch  and  of  the  depth  of 
five  inches,  of  which  said  mortal  wound  the  said  ya»/(f^  ^«^<f  then  and 
there,  to  wit,  on  the  said  21st  day  oi  April,  a.  d.  i86^,  at  the  county 
of  Leavenworth  aforesaid  and  within  the  jurisdiction  of  this  court, 
instantly  died;  and  the  jurors  aforesaid  upon  their  oaths  aforesaid  do 
say,  that  the  said  Bailey  Smith,  him  the  said  James  Duke,  in  the  manner 
and  by  the  means  aforesaid,  unlawfully,  feloniously,  wilfully,  deliber- 
ately, premeditatedly  and  of  his  malice  aforethought  did  kill  and 
murder,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Kansas. 
[(^Signature  as  in  Form  No.  :4-)]^ 

Form  No.  10559  •* 

The  District  Court  for  the  Fourth  Judicial  District,  County  of 
Henmpin  and  State  of  Minnesota. 
The  State  of  Minnesota  \ 

against  v  Indictment. 

Harry  T.  Hayward.     ) 

I. 

Harry  T.  Hayward  is  accused  by  the  grand  jury  of  the  county  of 
Hennepin,  in  the  state  of  Minnesota,  by  this  indictment,  of  the  crime 
of  murder  in  Xht.  first  degree  committed  as  follows: 

The  said  Harry  T.  Hayward  did  on  the  third  day  of  November, 
A.  D.  1894.  at  the  city  of  Minneapolis  in  said  Hennepin  county,  without 
authority  of  law  and  without  excuse  or  justification  therefor,  and 
with  a  premeditated  design  to  effect  the  death  of  a  human  being,  to 
wit:  one  Katherine  Ging,  knowingly,  intentionally,  unlawfully,  wrong- 
fully, maliciously  and  feloniously  incite,  move,  procure,  aid,  abet, 
counsel,  hire,  command  and  induce  another,  to  wit:  one  Claus  A. 
Blixt,  to  commit  the  crime  of  murder  in  the  first  degree  then  and 
there  and  thereby  so  incited,  moved,  procured,  aided,  abetted,  coun- 
selled, hired,  commanded  and  induced  by  the  said  Harry  T.  Hayward, 
and  by  reason  of  and  because  so  incited,  moved,  procured,  aided, 
abetted,  counselled,  hired,  commanded  and  induced  by  the  said 
Harry  T.  Hayward,  did  on  the  said  third  6z.y  of  December,  a.  d.  \WJi^ 
at  said  city  of  Minneapolis,  county  and  state  aforesaid,  then  and 
there  being  armed  with  a  dangerous  and  deadly  weapon,  to  wit:  a 
firearm  commonly  called  a  pistol,  a  more  particular  description  of  said 
weapon  being  to  the  grand  jury  unknown,  said  pistol  being  then  and 

1.  The  matter  to  be  supplied  within  474.  Under  it  defendant  was  convicted 
[]  will  not  be  found  in  the  reported  case,     of    murder    in    the    first    degree    and 

2.  This  indictment  is  copied  from  the     hanged. 

record  in  State  v    Hayward,  62  Minn.         See,  generally,  supra,  note  i,   p.  485. 
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there  loaded  with  gun-powder  and  leaden  bullets,  willfully,  unlaw- 
fully, wrongfully  and  feloniously,  and  without  excuse  or  justification 
and  without  authority  of  law,  and  with  a  premeditated  design  to 
affect  the  death  of  a  human  being  to  wit:  Katherine  Gtng,  the  person 
hereinbefore  mentioned,  whose  death  the  said  Harry  T.  Hayward 
did  wickedly  and  premeditately  design  to  effect,  kill  and  murder  the 
said  Katherine  Ging,  by  then  and  there  discharging  said  pistol  at, 
against  and  upon  the  person  and  body  of  her  the  said  Katherine  Ging, 
and  did  thereby  and  therewith  inflict  upon  the  person  and  body  of 
the  said  Katherine  Ging  a  mortal  wound  of  which  said  mortal  wound 
she  the  said  Katherine  Ging  thereafter  immediately  died  at  said  city 
of  Minneapolis,  county  and  state  aforesaid.  And  this  grand  jury  do 
therefore  say  on  their  oaths,  that  the  said  Harry  T.  Hayward  did 
thereby  and  by  means  aforesaid,  kill  and  murder  the  said  Katherine 
Ging  contrary  to  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Minnesota. 

II. 

And  the  said  Harry  T.  Hayward  is  further  accused  by  the  grand 
jury  of  the  county  of  Hennepin,  in  the  state  of  Minnesota,  by  this 
indictment  of  the  crime  of  murder  in  the  first  degree  committed  as 
follows : 

The  said  Harry  T.  Hayward,  on  the  third  day  of  December,  a.  d. 
i89-^,  at  the  city  of  Minneapolis  in  said  Hennepin  county,  then  and 
there  being  armed  with  a  dangerous  and  deadly  weapon  to  wit:  a 
firearm  commonly  called  a  pistol,  a  more  particular  description  of 
said  weapon  being  to  the  grand  jury  unknown,  said  pistol  being  then 
and  there  loaded  with  gun-powder  and  leaden  bullets  did  willfully, 
unlawfully,  wrongfully,  feloniously  and  intentionally  without  excuse 
or  justification  and  without  authority  of  law,  and  with  a  premeditated 
design  to  effect  the  death  of  a  human  being  to  wit:  Katherine  Ging 
the  identical  person  mentioned  and  described  in  the  first  count  of 
this  indictment,  kill  and  murder  the  said  Katherine  Ging  by  then  and 
there  discharging  the  said  pistol  at,  against  and  upon  the  person  and 
body  of  her  the  said  Katherine  Ging,  thereby  and  therewith  inflicting 
upon  the  body  and  person  of  her  the  said  Katherine  Ging  a  mortal 
wound,  of  which  wound  the  said  Katherine  Ging  thereafter  imme- 
diately died  at  the  city  of  Minneapolis,  county  and  state  aforesaid, 
contrary  to  the  statute  in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Minnesota. 

Dated  at  Minneapolis,  in  said  Hennepin  county,  this  twelfth  day  of 
December,  xWJf.. 

Borden  M.  Hicks, 
Foreman  of  the  Grand  Jury. 

Form  No.  10560. 

(Precedent  in  State  v.  Turlington,  102  Mo.  647.)' 

1.  This   indictment   is   in   the  usual     the  usual  form  by  supplying  the  word 
approved  form  for  murder  in  the  first     "with"  before   the   words  "a  certain 
degree,  except  that  the  charge  is  that     pistol."    It  was  held  that  this  departure 
defendant  "  with  a  certain  pistol  *  *  *    did  not  impair  the  indictment, 
did  shoot  ofI,"etc>,  thus  departing  from         See,  generally,  j«^ra,  note  i,  p.  485. 
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{{Caption  as  in  Form  No.  :^^)]i 

The  grand  jurors  for  the  state  of  Missouri.,  impaneled,  sworn  and 
charged  to  inquire  within  and  for  the  body  of  the  county  of  Cooper 
and  state  aforesaid,  upon  their  oath,  present  and  charge  that  John  O. 
Turlington,  alias  William  E.  West  and  Wes.  Hensley,  on  the  fourteenth 
day  ol  June,  iS90,  at  the  county  of  Cooper  and  state  of  Missouri,  in 
and  upon  one  Thomas  C.  Cranmer  then  and  there  being,  feloniously, 
willfully, deliberately,  premeditatedly  and  of  their  malice  aforethought, 
did  make  an  assault  and  with  a  certain  pistol,  a  deadly  weapon, 
which  was  then  and  there  loaded  with  gun-powder  and  leaden  bullets, 
and  by  them,  the  sdixd  John  O.  Turlington  and  Wes.  Hensley,  held  in 
their  hands,  the  said  John  O.  Turlington  and  Wes.  Hensley  did  then 
and  there  feloniously,  willfully,  deliberately,  premeditatedly  and  of 
their  malice  aforethought  shoot  off  and  discharge  at  and  upon  him, 
the  said  Thomas  C.  Cranmer  thereby  and  thus  striking  the  said  Thomas 
C.  Cranmer -with  one  of  said  leaden  bullets,  inflicting  on  and  in  the  left 
side  of  his  body  one  mortal  wound  of  the  diameter  of  half  an  inch, 
and  of  a  depth  of  eight  inches,  of  which  said  mortal  wound  the  said 
Thomas  C.  Cranmer,  from  X\it  fourteenth  day  oi  June,  in  the  year  afore- 
said, till  the  fifteenth  day  of  June,  in  the  year  aforesaid,  at  Boonville, 
in  the  county  aforesaid,  did  languish,  and  languishing  did  live,  on 
which  said  fifteenth  day  oi  June,  in  the  year  aforesaid,  the  said  Thomas 
C.  Cranmer,  at  the  city  of  Boonville,  in  the  county  aforesaid,  of  the 
mortal  wound  aforesaid,  died,  and  so  the  grand  jurors  aforesaid,  upon 
their  oaths  aforesaid,  do  say,  that  the  said  John  O.  Turlington  and  the 
said  Wes.  Hensley,  him,  the  said  Thomas  C.  Cranmer,  in  the  manner 
and  by  the  means  aforesaid,  feloniously,  willfully,  deliberately,  pre- 
meditatedly and  of  their  malice  aforethought,  did  kill  and  murder 
against  the  peace  and  dignity  of  the  state. 

[(^Signature  as  in  Form  No.  ^^.)]^ 

Form  No.  i  0561 . 

(Precedent  in  State  v.  Metcalf,  17  Mont.  418.)* 

[In  the  District  Court  of  the  Fifth  District  in  for  the  county  of 
Beaverhead,  tht  fifth  ddiy  oi  March,  a.  d.  i895. 
The  State  of  Montana 
against 
Paul  Metcalf. 

Paul  Metcalf  is  accused  by  Everton  G.  Conger,  county  attorney  pf 
the  county  of  Beaverhead  by  this  information  of  the  crime  of  murder 
in  the  first  degree,  committed  as  follows  :]i 

ThdiX.  Paul  Metcalf  ,  late  of  the  coxxTity  oi  Beaverhead,  on  or  about 
the  12th  day  oi  August,  A.  D.  iW^,  at  the  county  of  Beaverhead,  in  the 
state  of  Montana,  in  and  upon  one  Frank  G.  Hunter,  then  and  there 
being,  willfully,  feloniously,  and  of  his  deliberate,  premeditated 
malice  aforethought,  did   make  an  assault,  and    that  the  said  Paul 

1.  The  matter  enclosed  by  and  to  be  suflSciently  charged  that  the  killing  was 
supplied  within  [  ]  will  not  be  found  deliberate  and  premeditated,  and  thus 
in  the  reported  case.  charged  murder  in  the  first  degree. 

8.  It  was  held  that  this  information        See,  generally,  supra,  note  i,  p.  485. 
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Metcalf,  a  certain  pistol,  to  wit,  a  revolving  pistol,  then  and  there 
loaded  and  charged  with  gunpowder  and  leaden  bullets,  which  said 
pistol  he,  the  said  Paul  Metcalfe  in  his  hands  then  and  there  had  and 
held,  then  and  there  willfully,  feloniously,  and  of  his  deliberate,  pre- 
meditated malice  aforethought  did  discharge  and  shoot  off  to,  at, 
against,  and  upon  the  said  Frank  G.  Hunter,  and  that  the  said  Paul 
Metcalfe  with  the  leaden  bullets  aforesaid,  out  of  the  pistol  aforesaid, 
then  and  there,  by  force  of  the  gunpowder  aforesaid,  by  the  said  Paul 
Metcalf  discharged  and  shot  off  as  aforesaid,  then  and  there  willfully, 
feloniously,  and  of  his  deliberate,  and  premeditated  malice  afore- 
thought, did  strike,  penetrate,  and  wound  him,  the  said  Frank  G. 
Hunter,  in  and  upon  the  left  side  of  the  head  of  him,  the  said  Frank 
G.  Hunter,  giving  to  him,  the  said  Frank  G.  Hunter,  then  and  there 
with  the  leaden  bullets  aforesaid,  so  as  aforesaid  discharged  and  shot 
out  of  the  pistol  aforesaid  by  the  said  Paul  Metcalf,  in  and  upon  the 
left  side  of  the  head  of  him,  the  said  Frank  G.  Hunter,  two  mortal 
wounds,  of  which  said  mortal  wounds  he,  the  said  Frank  G.  Hunter, 
then  and  there  instantly  died.  And  so  the  said  Everton  G.  Conger, 
county  attorney  as  aforesaid,  who  prosecutes  as  aforesaid,  doth  say 
and  charge  that  the  said  Paul  Metcalf,  him,  the  said  Frank  G.  Hunter, 
in  the  manner  and  by  the  means  aforesaid,  willfully,  feloniously,  and 
of  his  deliberate,  premeditated  malice  aforethought  did  kill  and  mur- 
der,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  Montana. 

\Everton  G.  Conger,  County  Attorney.]* 

Form  No.  10562. 

(Precedent  in  Stale  v.  Crozier,  12  Nev.  300.)* 
{{Caption  as  in  Form  No.  10506.)]^ 

The  defendant  Robert  H.  Crozier.  above-named,  is  accused  by  the 
grand  jury  of  the  coxytxty  oi  Elko^%\.2J(.Q.oi  Nevada,  of  the  crime  of  mur- 
der committed  as  follows,  to  wit:  That  the  said  Robert  H.  Crozier  on 
th&  sixteenth  day  oi  January,  a.  d.  i2t70,  or  thereabouts,  at  the  town  of 
Elko,  in  the  county  of  Elko,  state  of  Nevada,  in  and  upon  one  Charles 
Silverstein  alias  "  Montana  Charley,"  unlawfully,  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  make  an  assault;  and  that  the  said 
Robert  H.  Crozier,  with  a  certain  pistol,  then  and  there  charged  with 

1.  The  matter  enclosed  by  and  to  be  named,  is  accused  by  the  grand  jury  of 
supplied  within  [  ]  will  not  be  found  ihe  connlyoi  f/uml>ol(it,Sia.\.eoi  Nevada, 
in  the  reported  case.  of   the    crime    of    murder,    committed 

2.  This  indictment  is  drawn  in  the  as  follows:  The  said  Harry  Huff,  on 
approved  form  of  the  common  law,  and  the  second  day  of  January,  a.  d.  1877 
on  the  authority  of  State  v.  Thompson,  or  thereabouts,  at  the  county  of  Hum- 
12  Nev.  140.  was  held  sufficient  for  boldt.  State  of  Nevada,  and  before  the 
murder  in  the  first  degree  without  the  finding  of  this  indictment,  without 
use  of  the  words  "  deliberately  and  authority  of  law,  and  with  malice 
premeditately."  aforethought,  did   then   and  there  kill 

See,    generally      supra,     note    I,    p.  and  murder  one  William   McRavy,  by 

485.  shooting  him  with  a  pistol  commonly 

In  State  v.  Thompson,  12  Nev.  140,  called  a  revolver,  contrary  to  the  form 

the  indictment,  omitting  formal  parts,  of  the  statutes  in  such  cases  made  and 

was  as  follows,  to  wit:  provided,    and  against    the  peace   and 

"Defendant,    Harry    Huff,  above  dignity  of  the  State  of  A'^z/a^a." 
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gun-powder  and  divers  leaden  bullets,  which  said  pistol,  he,  the  said 
Robert  H.  Crozier,  in  his  hands  then  and  there  had  and  held,  at  and 
against  the  said  Charles  Silver  stein  alias  '■'■Montana  Charley^''  then  and 
there  unlawfully,  feloniously,  wilfully  and  of  his  malice  aforethought, 
did  shoot  off  and  discharge ;  and  that  the  said  Robert  H.  Crazier,  with 
the  leaden  bullets  aforesaid,  by  means  of  shooting  off  and  discharging 
the  said  pistol  so  loaded,  to,  at  and  against  the  said  Charles  Silver- 
stein  alias  ^'■Montana  Charley"  as  aforesaid,  did  then  and  there  unlaw- 
fully, feloniously,  wilfully  and  of  his  malice  aforethought,  strike, 
penetrate  and  wound  the  said  Charles  Silverstein  alias  '■'^  Montana 
Charley"  giving  him,  the  said  Charles  Silverstein  alias  '■'■  Montana 
Charley"  then  and  there  with  the  leaden  bullets  aforesaid,  by  means 
of  shooting  off,  and  discharging  the  said  pistol  to,  at  and  against  the 
said  Charles  Silverstein  alias  "Montana  Charley,"  and  by  such  striking, 
penetrating  and  wounding  the  said  Charles  Silverstein  alias  ^^  Montana 
Charley,"  as  aforesaid,  one  mortal  wound  in  and  upon  the  arms,  side, 
ribs,  lungs  and  heart  of  him,  the  said  Charles  Silverstein  alias 
'■'■Montana  Charley"  of  which  said  mortal  wound,  the  said  Charles 
Silverstein  alias  ^'■Montana  Charley"  did  then  and  there  die.  All  of 
which  is  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Nevada. 
[(^Signature  as  in  Form  No.  10506. y]^ 

Form  No.  10563.' 

The  State  of  New  Hampshire. 
Grafton,  ss. 

At  the  Supreme  Court,  holden  at  Haverhill  within  and  for  the 
county  of  Grafton  aforesaid,  on  the  third  Tuesday  of  September  in  the 
year  of  our  Lord  one  thousand  eight  hundred  ninety-one. 

The  grand  jurors  for  the  state  oi  New  Hampshire,  upon  their  oath, 
present,  that  Frank  C.  Almy  of  Hanover,  in  the  county  of  Grafton, 
aforesaid,  on  the  seventeenth  day  of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-one,  at  Hanover  in  the  county  of 
Grafton  aforesaid,  with  force  and  arms,  upon  one  Christie  C.  Warden, 
feloniously,  wilfully  and  of  his  deliberate  premeditated  malice  afore- 
thought did  make  an  assault,  and  a  certain  pistol  then  and  there 
loaded  with  gunpowder  and  a  leaden  bullet  he,  the  said  Frank  C 
Almy,  in  his  hand  then  and  there  had  and  held,  which  said  pistol  he, 
the  said  Frank  C.  Almy,  then  and  there  feloniously,  wilfully  and  of 
his  premeditated  malice  aforethought  did  discharge  and  shoot  off  to, 
against  and  upon  the  said  Christie  C.  Warden,  and  with  the  leaden 
bullet  aforesaid,  discharged  and  shot  off  as  aforesaid,  then  and  there 
feloniously,  wilfully  and  of  his  premeditated  malice  aforethought  did 
strike,  penetrate  and  wound  the  said  Christie  C.  Warden,  and  then 
and  there  with  the  leaden  bullet  aforesaid,  discharged  and  shot  off 

1,  The  matter  to  be  supplied  within  Plymouth,   N.   H.,  and  was  No.  15  on 

[  ].  will  not  be   found   in  the  reported  the  November  docket.     It  went  to  the 

case,  law  term  of  the  supreme  court,  and  a 

1^  This  form  is  a  copy  of  the  indict-  decision  was  rendered  thereat  the  June 

meni  in  State  v,  Almy.     The  case  was  term,  1892, 

tri6d  at   the  November  term,  1891,  at        See,  generally,  supra,  note  i,  p.  485. 
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as  aforesaid,  by  the  said  Frank  C.  Almy,  in  and  upon  the  left  side  of 
the  head  and  face  of  her  the  said  Christie  C.  Warden,  near  the  left 
ear  of  her,  the  said  Christie  C.  Warden,  one  mortal  wound  of  the  depth 
of  six  inches  and  of  the  breadth  of  one  inch  did  inflict,  of  which  said 
mortal  wound  she,  the  said  Christie  C  Warden,  at  Hanover  aforesaid, 
immediately  died. 

And  so  the  grand  jurors  aforesaid  upon  their  oath  aforesaid  do 
say,  that  the  said  Frank  C.  Almy  her,  the  said  Christie  C  Warden,  on 
the  seventeenth  day  oi  July  in  the  year  aforesaid,  at  Hanover  in  the 
county  of  Grafton  aforesaid,  feloniously,  wilfully  and  of  his  deliberate, 
premeditated  malice  aforethought  did  kill  and  murder,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  state. 

The  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  Frank  C.  Almy,  of  Hanover  in  the  county  of  Grafton 
aforesaid,  on  the  seventeenth  day  oi  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-one,  at  Hanover  in  the  county  of 
Grafton  aforesaid,  with  force  and  arms,  upon  one  Christie  C.  Warden, 
feloniously,  wilfully  and  of  his  deliberate,  premeditated  malice  afore- 
thought did  make  an  assault,  and  a  certain  pistol  then  and  there 
loaded  with  gunpowder  and  a  leaden  bullet,  he,  the  said  Frank  C. 
Almy,  in  his  hands  then  and  there  had  and  held,  which  said  pistol  he, 
the  said  Frank  C.  Almy,  then  and  there  feloniously,  wilfully  and  of 
his  premeditated  malice  aforethought  did  discharge  and  shoot  off  to, 
against  and  upon  the  said  Christie  C.  Warden,  and  with  the  leaden 
bullet  aforesaid,  discharged  and  shot  off  as  aforesaid,  then  and  there 
feloniously,  wilfully  and  of  his  premeditated  malice  aforethought  did 
strike,  penetrate  and  wound  the  said  Christie  C.  Warden,  and  then 
and  there  with  the  leaden  bullet  aforesaid,  discharged  and  shot  off 
as  aforesaid  by  the  said  Frank  C  Almy,  in  and  upon  the  lower  part 
of  the  belly  of  her,  the  said  Christie  C.  Warden,  near  the  center 
thereof  of  her  the  said  Christie  C  Warden,  one  mortal  wound  of  the 
depth  of  ten  inches  and  of  the  breadth  oi  one  inch  did  inflict,  of  which 
said  mortal  wound  she,  the  said  Christie  C.  Warden,  at  Hanover  afore- 
said, immediately  died. 

And  so  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
say  that  the  said  Frank  C  Almy,  her  the  said  Christie  C  Warden,  on 
the  seventeenth  day  of  July  in  the  year  aforesaid,  at  Hanover  in  the 
county  of  Grafton  aforesaid,  in  manner  and  form  aforesaid,  feloni- 
ously, wilfully  and  of  his  deliberate,  premeditated  malice  aforethought 
did  kill  and  murder,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity  of  the  state. 

Daniel  Barnard,  Attorney  General. 

This  is  a  true  bill, 

Jumes  G.  Ticknor,  Foregian  of  the  Grand  Jury. 

Form  No.  10564. 
(Precedent  in  State  v.  Blakeney.  33  S.  Car   112.)' 

1.  It  was  held  in  this  case  that  a  fail-  that  in  this  case  it  was  sufficiently 
ure  to   allege   in   the    indictment    the     alleged. 

place  of   death  was  a  fatal  deffcct,  but         See,  generally,  supra,  note  i,  p.  485. 
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\{JZommencing  as  in  Form  No.  10569,  and  continuing  down  to  *)]^  the 
jurors  of  and  for  the  county  aforesaid,  in  the  State  aforesaid,  upon 
their  oath  present  XhatX/ohn  Threatt,  James  Biakeney,  and  Allen  Blake- 
ney,  on  the  sixteenth  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-nine,  with  force  and  arms,  at 
Chesterfield,  in  the  County  of  Chesterfield,  and  State  of  South  Carolina, 
in  and  upon  Hugh  Blakeney,  alias  Hugh  Mangum,  feloniously,  will- 
fully, and  of  their  malice  aforethought,  with  a  pistol  loaded  with  gun- 
powder and  a  leaden  bullet,  did  shoot  and  discharge  at  and  against 
and  wound,  giving  to  the  said  Hugh  Blakeney,  alias  Hugh  Mangum, 
thereby,  in  and  upon  the  body  of  him,  the  said  Hugh  Blakeney,  alias 
Hugh  Mangum,  one  mortal  wound,  of  which  said  mortal  wound  the 
said  Hugh  Blakeney,  alias  Hugh  Mangum,  soon  thereafter  died.  And 
so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that  John 
Threatt,  James  Blakeney,  and  Allen  Blakeney,  him,  the  said  Hugh 
Blakeney,  alias  Hugh  Mangum,  then  and  there,  in  the  manner  and  by 
the  means  aforesaid,  feloniously,  willfully,  and  of  his  malice  afore- 
thought, did  kill  and  murder,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
State  aforesaid. 

[(^Signature  as  in  Form  No.  10569I)Y- 

Form  No.  10565. 

(Precedent  in  Hash  v.  Com  ,  88  Va.  175.)' 

\Virginia,  Grayson  County,  to  wit; 

The  jurors  for  the  commonwealth  of  Virginia,  duly  summoned  to 
attend  the  Circuit  Court  holden  for  the  said  county  of  Grayson,  upon 
their  oaths  do  presentj^  that  Columbus  Hash,  Roivan  Hash,  on  the 

day  oi May,  i890,  in  the  said  county  of  Grayson,  and  in  the 

jurisdiction  of  said  court,  with  force  and  arms  in  and  upon  the 
body  of  one  Anderson  Rutherford,  in  the  peace  of  said  common- 
wealth then  and  there  being,  feloniously,  willfully,  and  of  their 
malice  aforethought,  did  make  an  assault,  and  the  said  Columbus 
Hash,  Ro7van  Hash,  a  certain  pistol  of  the  value  of  two  dollars, 
then  and  there  charged  with  gun-powder  and  leaden  bullets,  which 
said  pistol  they,  the  said  Columbus  Hash,  Rowan  Hash,  in  their 
right  hands  then  and  there  had  and  held,  then  and  there  feloni- 
ously, willfully,  and  of  their  malice  aforethought,  did  discharge  and 
shoot  off,  to,  against,  and  upon  the  said  Anderson  Rutherford,  and 
that  the  said  Columbus  Hash,  Rowan  Hash,  with  the  leaden  bullets 
aforesaid,  out  of  the  pistol  by  the  said  Columbus  Hash,  Rowan  Hash, 
discharged,  and  shot  off  as  aforesaid,  then  and  there  feloniously,  will- 
fully, and  of  their  malice  aforethought,  did  strike,  penetrate,  and 
wound  the  said  Anderson  Rutherford  in  and  upon  the  head  of  him,  the 
said  Anderson  Rutherford,  giving  to  him,  the  said  Anderson  Rutherford, 

1.  The  matter  enclosed  by  and  to  be  the  joint  defendants  were  separated  by 
supplied  within  []  will  not  be  found  a  comma  and  not  connected  by  the  con- 
in  the  reported  case.  junction      and." 

2.  It  was  held  that  this  indictment  See,  generally,  supra,  note  i,  p. 
was  sufficient  although  the  names  of  485. 
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then  and  there,  with  the  leaden  bullets  aforesaid,  so  as  aforesaid 
discharged  and  shot  out  of  the  pistol  aforesaid  by  the  said  Columbus 
Hash,  Rmvan  Hash,  m.  and  upon  the  head  of  him,  the  SdCiA  Anderson 
Rutherford,  one  mortal  wound,  of  which  mortal  wound  he,  the  said 

Anderson  Rutherford,    from    the  hour  of  the  evening  of  the 

I day  of  May,  iS90,  to  the  hour  of  the  evening  of  that 

day,  in  the  year  aforesaid,  did  languish,  and  languishing,  did  live,  on 

which  said  evening  of  the day  of  May,  in  the  year  aforesaid, 

the  said  Anderson  Rutherford,  in  the  county  aforesaid,  of  the  said 
mortal  wound  died;  and  so  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  say  that  the  said  Columbus  Hash,  Rowan  Hash,  the  said 
Anderson  Rutherford,  in  manner  and  form  aforesaid,  feloniously,  will- 
fully, and  of  their  malice  aforethought,  did  kill  and  murder,  against 
the  peace  and  dignity  of  the  commonwealth  of  Virginia. 

Form  No.  10566. 

(Precedent  in  State  v.  Cronin,  (Wash.  1899)  56  Pac.  Rep.  27.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  106 1^.^]^ 
Comes  now  fohn  Mitchell,  county  attorney  and  prosecuting  attorney 
for  Thurston  county,  state  of  Washington,  and  the  court  being  in  ses- 
sion, and  the  grand  jury  not  being  in  session,  gives  the  court  to 
understand  and  be  informed  that  one  John  Cronin  is  guilty  of  the 
crime  of  murder  in  the  first  degree,  committed  as  follows:  He,  said 
John  Cronin,  in  said  county  of  Thurston,  on  the  26th  day  of  December, 
iS97,  purposely  and  of  his  deliberate  and  premeditated  malice  killed 
Antonio  Ferarri,  hy  then  and  there  purposely  and  of  his  deliberate 
and  premeditated  malice  shooting  and  mortally  wounding  the  said 
Antonio  Ferarri,  with  a  pistol  which  he,  the  said  John  Cronin,  then  and 
there  held  in  his  hand. 

Dated  at  Olympia,  in  said  county  and  state,  the  20th  day  oi  Jan- 
uary, \W8. 

John  R.  Mitchell,  County  Attorney, 
and  Prosecuting  Attorney  for  the  County  of  Thurston,  Washington. 


State  of  Washington,  ^ 


'A 

County  of  Thurston.  ) 

John  R.  Mitchell,  being  duly  sworn,  deposes  and  says  that  he  is  the 
county  attorney  and  prosecuting  attorney  for  the  county  of  Thurston, 
state  of  Washington;  that  he  has  read  the  foregoing  information, 
knows  the  contents  thereof,  and  the  same  is  true  as  he  verily 
believes. 

John  R.  Mitchell. 

Subscribed  and  sworn  to  before  me  this  20th  day  of  January,  i898. 

A  L.  Callow, 

County  Clerk  and  Clerk  of  the  Superior  Court 

of  Thurston  County,  Wash. 

1.  It  was  held  that  this  information  See,  generally,  supra,  note  i  p.  485. 
sufficiently  charged  murder  and  that  it  2.  The  matter  to  be  supplied  within 
was  sufficiently  verified.  [  ]  will  not  be  found  in  the  reported  case. 
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bb.  Against  Principal  and  Accessory. 
(ad)  Generally. 

Form  No.  10567. 

(Precedent  in  Green  v.  State,  (Fla.  1898)  23  So.  Rep.  851.)' 

\{Cotnmencing  as  in  Form  No.  105^2,  and  continuing  down  to  *)]2  that 
Jake  Blue.,  Israel  Green.,  Abe  Dixon.,  Will  Murphy.,  Dave  Mitchell, 
Gilbert  George.,  and  Boykin  Brown.,  late  of  the  said  county,  on  the 
2Jtth  day  oi/uly,  a.  d.  i?>96,  at  and  in  the  county  and  state  aforesaid, 
with  force  and  arms,  and  with  a  deadly  weapon,  to  wit,  a  pistol, 
which  said  pistol  was  then  and  there  loaded  and  charged  with  gun- 
powder and  leaden  bullets,  and  with  which  the  said  Jake  Blue  then 
and  there  had  and  held  in  one  of  his  hands,  in  and  upon  one  G.  M. 
Fletcher.,  unlawfully,  of  their  malice  aforethought,  and  from  a  pre- 
meditated design  to  effect  the  death  of  the  said  G.  M.  Fletcher,  did 
make  an  assault;  and  the  smd  Jake  Blue  did  then  and  there  unlaw- 
fully, feloniously,  of  his  malice  aforethought,  and  from  a  premeditated 
design  to  effect  the  death  of  the  said  G.  M.  Fletcher,  shoot  off  and 
discharge  the  pistol  aforesaid,  so  loaded  and  charged  as  aforesaid,  at, 
towards,  against,  and  upon  the  said  G.  M.  Fletcher-,  and  the  said 
Jake  Blue  did  then  and  there  unlawfully,  feloniously,  of  his  malice 
aforethought,  designing  to  effect  the  death  of  the  said  G.  M.  Fletcher, 
strike,  penetrate,  and  wound  the  said  G.  M.  Fletcher  with  one  of  the 
leaden  bullets  aforesaid,  so  shot  off  and  discharged  out  of  the  pistol 
afpresaid,  and  thereby  giving  and  inflicting  unlawfully,  and  from  a 
premeditated  design  to  effect  the  death  of  the  said  G.  M.  Fletcher, 
in.and  upon  the  body  of  the  said  G.M.  Fletcher,  one  mortal  wound, 
of  the  depth  and  breadth  to  the  jurors  unknown,  of  and  from  which 
mortal  wound, the  said  G.  M.  Fletcher  then  and  there  instantly  died. 
And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  pre- 
sent that  the  said  Israel  Green,  Abe  Dixon,  Will  Murphy,  Dave 
Mitchell,  Gilbert  George,  and  Boykin  Brown  were  then  and  there  pres- 
ent, unlawfully,  and  from  a  premeditated  design  to  effect  the  death 
of  the  said  G.  M.  Fletcher,  aiding,  abetting,  assisting,  comforting, 
procuring,  encouraging,  counseling  and  commanding  the  ssiid  Jake 
Blue,  the  murder  aforesaid,  in  manner  and  form  aforesaid,  to  do  and 
commit.  So  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say 
that  the  saidya^<r  Blue,  Israel  Green,  Abe  Dixon,  Will  Murphy,  Dave 
Mitchell,  Gilbert  George,  and  Boykin  Brown,  at  the  time  aforesaid,  and 
in  the  county,  circuit,  and  state  aforesaid,  did  commit  the  crime  of 
murder  in  the  first  degree,  contrary  \(concluding  as  in  Form  No. 
10543).]^ 

1.  Under  this  indictment  defendant  See,  generally,  supra,  note  i,  p.  485. 
Blue  was  convicted  of  murder  in  the  2.  The  matter  to  be  supplied  within 
first  degree,  and  this  was  affirmed  on  [  ]  will  not  be  found  in  the  reported 
appeal.  case. 
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Form  No.  10568. 

(Precedent  in  Chase  v.  State.  50  Wis.  513.)' 

\{Title  of  court  and  cause  as  in  Form  No.  5187.)]^ 

I,  William  R.  Hoyt,  district  attorney  for  said  county,  hereby 
inform  the  court,  that  on  the  thirteenth  day  of  December^  in  the  year 
i87^,  at  said  county,  Charles  William  Chase,  in  and  upon  one  Frank 
Goodhue,  feloniously,  wilfully  and  of  his  malice  aforethought,  did 
make  an  assault,  and  that  the  said  Charles  William  Chase,  a  certain 
revolver  then  and  there  loaded  and  charged  with  gunpowder  and 
leaden  bullets,  then  and  there  feloniously,  wilfully  and  of  his  malice 
aforethought,  did  discharge  and  shoot  off,  to,  against  and  upon  the 
said  Frank  Goodhue,  and  that  the  said  Charles  William  Chase,  with 
leaden  bullets  aforesaid,  out  of  the  revolver  aforesaid,  then  and  there, 
by  force  of  the  gunpowder  aforesaid  by  the  said  Charles  William 
Chase  discharged  and  shot  off,  in  and  upon  the  head  and  body  of  the 
said  Frank  Goodhue,  then  and  there  feloniously,  wilfully  and  of  his 
malice  aforethought,  did  strike,  penetrate  and  wound,  giving  the 
said  Frank  Goodhue,  then  and  there,  with  the  leaden  bullets  afore- 
said, so  as  aforesaid  shot  and  discharged  and  sent  forth  out  of  the 
revolver  aforesaid,  by  the  said  Charles  William  Chase,  in  and  upon 
the  head  and  body  of  him,  the  said  Frank  Goodhue,  mortal  wounds, 
of  which  mortal  wounds  the  said  Frank  Goodhue,  on  said  thirteenth 
day  of  December,  i878,  died. 

Second.  That  he,  the  said  Charles  William  Chase,  in  the  county 
aforesaid,  on  the  thirteenth  day  of  December,  iS78,  aforesaid,  with 
force  and  arms,  in  and  upon  one  Frank  Goodhue,  did  make  an  assault, 
and  that  the  said  Charles  William  Chase,  with  a  certain  slung-shot 
and  revolver,  the  said  Frank  Goodhue,  in  and  upon  the  head  of  the 
said  Frank  Goodhue,  then  and  there  feloniously,  wilfully,  and  of  his 
malice  aforethought,  did  strike,  bruise  and  wound,  giving  the  said 
Frank  Goodhue,  then  and  there,  with  the  slung-shot  and  revolver 
aforesaid,  in  and  upon  the  head  of  the  said  Frank  Goodhue,  mortal 
wounds,  of  which  mortal  wounds  the  said  Frank  Goodhue,  on  the 
thirteenth  day  of  December,  a.  d.  i875,  died;  so  that  the  said  Charles 
William  Chase  the  said  Frank  Goodhue,  in  manner  and  form  aforesaid, 
then  and  there  feloniously,  wilfully  and  of  his  malice  aforethought, 
did  kill  and  murder,  against  the  peace  and  dignity  of  the  state  of 
Wisconsin. 

Wm.  R.  Hoyty  District  Attorney. 

Dated  December  18,  iS78. 

(66)  And  Cutting. 

Form  No.  10569. 

(Precedent  in  State  v.  Norton,  28  S.  Car.  574.)* 

1.  This  information  was  held  sufB-  [  ]  will  not  be  found  in  the  reported  case, 
cient  to  sustain  a  conviction  of  murder  3.  It  was  held  that  under  this  indict- 
in  the  first  degree.  ment  the  state  would  not  be  required  to 

See.  generally,  supra,  note  i,  p.  elect  under  which  count  it  would  pro- 
485.  ceed. 

2.  The  matter  to  be  supplied  within         See,  generally,  supra,  note  i.  p.  485. 
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The  State  of  South  Carolina.  \  ^    ^-^      r^  /  o      • 

Orangeburg  County  (  ^"  ^^^  ^''^''''^  ^"''''''- 

At  the  court  of  general  sessions  begun  and  holden  in  and  for  the 
county  of  Orangeburg^  in  the  State  of  South  Carolina,  2X  Orangeburg, 
vih'  the  county  and  State  aforesaid,  on  the  third  Monday  oi  September, 
'in  the  year  of  our  Lord  one  thousand  eight  hundred  z.n^  eighty-seven,* 
the  jurors  of  and  for  the  county  aforesaid,  in  the  State  aforesaid, 
upon  their  oath,  present  that  Alexander  C.  Norton  and  A.  Richard 
''  Norton,  late  of  the  County  of  Orangeburg,  on  the  twenty-third  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
seven,  with  force  and  arms,  at  McNeill's  in  the  County  of  Orangeburg, 
and  State  aforesaid,  in  and  upon  one  J.  Lafayette  Hamlin,  in  the 
peace  of  God  and  of  the  said  State  then  and  there  being,  feloniously, 
willfully,  and  of  their  malice  aforethought,  did  make  an  assault;  and 
that  the  said  A.  Richard  Norton,  a  certain  pistol,  of  the  value  of  one 
dollar,  then  and  there  charged  with  gun-powder  and  one  leaden  bullet, 
which  said  pistol  he,  the  said  A.  Richard  Norton,  in  his  right  hand, 
then  and  there  had  and  held,  then  and  there  feloniously,  willfully, 
and  of  his  malice  aforethought,  did  discharge  and  shoot  off  to,  at, 
against,  and  upon  the  said  J  Lafayette  Hamlin;  and  that  the  said  A. 
Richard  Norton,  With  the  leaden  bullet  aforesaid,  out  of  the  pistol 
aforesaid,  then  and  there  by  force  of  the  gun-powder  aforesaid,  by 
the  said  A.  Richard  Norton  discharged  and  shot  off  as  aforesaid,  then 
and  there  feloniously,  willfully,  and  of  his  malice  aforethought,  did 
strike,  penetrate  and  wound  him,  the  said  /.  Lafayette  Hamlin,  in 
and  upon  the  right  side  of  the  neck  of  him,  the  said  J.  Lafayette 
Hamlin,  giving  unto  him,  the  said  /.  Lafayette  Hamlin,  then  and 
there,  with  the  leaden  bullet  aforesaid,  so  as  aforesaid  discharged  and 
shot  out  of  the  pistol  aforesaid,  by  the  said  A.  Richard  Norton,  in 
and  upon  the  right  side  of  the  neck  of  him,  the  said  J.  Lafayette 
Hamlin,  one  mortal  wound,  of  the  depth  of  five  inches,  and  of  the 
breadth  of  one-fourth  of  one  inch,  of  which  mortal  wound,  he,  the 
said  /.  Lafayette  Hamlin,  then  and  there  instantly  died;  and  that 
the  said  Alexander  C  Norton  then  and  there  feloniously,  willfully, 
and  of  his  malice  aforethought,  was  present,  aiding,  abetting,  coun- 
seling, advising,  and  assisting  him,  the  said  A.  Richard  Norton,  the 
felony  and  murder  aforesaid,  in  manner  and  form  aforesaid,  to  do 
and  commit.  And  so  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  say  that  the  said  Alexander  C.  Norton,  and  the  said  A.  Richard 
Norton,  him,  the  said  /.  Lafayette  Hamlin,  then  and  there,  in  the 
manner  and  by  the  means  aforesaid,  feloniously,  willfully,  and  of 
their  malice  aforethought,  did  kill  and  murder,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  same  State  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present  that  the  said  Alexander  C  Norton  and  A.  Richard  Norton,  on 
the  tiventy-third  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-seven,  with  force  and  arms,  at  McNeilVs,  in 
the  County  of  Orangeburg  and  State  aforesaid,  in  and  upon  one  J. 
Lafayette  Hamlin,  in  the  peace  of  God  and  of  the  said  State  then  and 
there  being,  feloniously,  willfully,  and  of  their  malice  aforethought, 
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did  make  an  assault;  and  that  the  said  Alexander  C.  Norton^  with  a 
certain  knife,  of  the  value  of  one  dollar,  which  he,  the  said  Alexander 
C.  Norton.,  in  his  right  hand,  then  and  there  had  and  held,  him,  the 
said  J.  Lafayette  Hamlin.,  in  and  upon  the  right  side  of  the  neck  of 
him,  the  said  J.  Lafayette  Hamlin,  then  and  there  feloniously,  will- 
fully, and  of  his  malice  aforethought,  did  strike,  penetrate,  and  wound, 
giving  unto  the  said  J.  Lafayette  Hamlin  then  and  there,  with  the 
knife  aforesaid,  by  the  stroke  aforesaid,  in  manner  aforesaid,  in  and 
upon  the  right  side  of  the  neck  of  him,  the  said  J.  Lafayette  Ham- 
lin., one  mortal  wound,  of  the  length  of  five  inches  and  of  the  depth 
of  three  inches,  of  which  said  mortal  wound  the  said  J.  Lafayette 
Hamlin  then  and  there  instantly  died;  and  that  the  said  A.  Richard 
Norton  then  and  there  feloniously,  willfully,  and  of  his  malice  afore- 
thought, was  present,  aiding,  abetting,  counseling,  advising,  and 
assisting  the  said  Alexander  C.  Norton  the  felony  and  murder  afore- 
said, in  manner  and  form  aforesaid,  to  do  and  commit.  And  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  say  that  the  said  Alexan- 
der C.  Norton,  and  the  said  A.  Richard  Norton,  him,  the  said  J.  Lafay- 
ette Hamlin,  then  and  there,  in  the  manner  and  by  the  means  afore- 
said, feloniously,  willfully,  and  of  their  malice  aforethought,  did  kill 
and  murder,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  same  State 
aforesaid. 

W.  St.  Julien  Jervey,  Solicitor. 

cc.  Against  Accessory  Alone 
Form  No.  10570. 

(Precedent  in  Sticklin  v.  Com.,  83  Ky.  567.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  5.)]^ 

The  grand  jury  of  Wolfe  county  accuse  Elizabeth  Stricklin  of  the 
offense  of  murder,  committed  as  follows:  The  said  Elizabeth  Stricklin, 
in  the  county  aforesaid,  on  the  29th  day  of  April,  i885,  did  feloniously, 
willfully  and  with  malice  aforethought,  kill  and  murder  Payton 
Stricklin,  by  confederating  and  conspiring  with  Floyd  Williams, 
and  aiding  and  abetting,  counseling  him,  the  said  Williams,  to  kill 
and  murder  the  said  Payton  Stricklin,  and  that  in  pursuance  to  said 
conspiracy  confederation,  did  counsel  and  advise,  the  said  Floyd 
Williams  did,  feloniously  and  with  malice  aforethought,  thereafter 
kill  and  murder  the  said  Payton  Stricklin  by  shooting  him  with  guns 
and  pistols,  loaded  with  powder  and  balls,  or  other  hard  and  com- 
bustible substances,  the  said  Elizabeth  Stricklin  being  accessory 
thereto,  and  aiding,  abetting,  counseling,  assisting  therein  as  afore- 
said; [against  the  peace  and  dignity  of  the  commonwealth  of 
Kentucky. ^^ 

1.  It  was  held  that  this  indictment  See.  generally,  sufra,  note  i,  p. 
charging   murder  was  good,  although     485. 

the  particular  circumstances  set  forth  2.  The  matter  enclosed  by  and  to  be 
therein  constituted  defendant  an  acces-  supplied  within  [  J  will  not  be  found 
scry  before  the  fact  and  not  a  principal,     in  the  reported  case. 

511  Volume  9. 


10571.  HOMICIDE.  10572. 

\c)   With  Weapon  Unknown. 

Form  No.  x  o  5  7  i . 

(Precedent  in  People  v.  Sanford,  43  Cal.  31,)' 

[(  Title  of  court  and  cause  as  in  Form  No.  10J^5.y\^ 

The  said  Cyrus  Sanford  is  accused  by  the  Grand  Jury  of  the  County 
of  Los  Angeles,  State  of  California,  by  this  indictment,  found  this 
eighth  day  of  September,  a.  d.  one  thousand  eight  hundred  and  seventy, 
of  the  crime  of  murder,  committed  as  follows:  The  said  Cyrus  San- 
ford, on  tht  fourth  day  of  September,  a.  d.  eighteen  hundred  and 
seventy,  at  the  county  and  State  aforesaid,  did  feloniously,  wilfully, 
maliciously,  and  of  his  malice  aforethought,  shoot,  kill,  and  murder 
one  Enoch  Barnes,  contrary  to  the  form,  force,  and  effect  of  the  stat- 
ute in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  State  of  California. 

[(^Signature  as  in  Form  No.  10^55.y^ 

Form  No.  10572. 

(Precedent  in  Stutsman  v.  Territory.  (Okla.  1898)  54  Pac.  Rep.  708.)* 

f  The  Territory  of  Oklahoma  ) 

against  >  Indictment  No.  IIS.]^ 

Nicholas  Stutsman.  ) 

At  the  December  term,  a  term  of  the  district  court  oi  the  T'/^/r^  judi- 
cial district  of  the  territory  of  Oklahoma,  held  in  and  for  Pottawatomie 
county,  in  the  territory  of  Oklahoma,  at  the  town  of  Tecumseh,  and 
begun  on  the  ll^th  day  of  December,  in  the  year  of  our  Lord  \WQ,  the 
jurors  of  the  grand  jury  of  said  county,  good  and  lawful  men,  then 
and  there  returned,  tried,  empaneled,  sworn  and  charged,  according 
to  law,  to  diligently  inquire  into  and  true  presentment  make  of  all 
public  offenses  against  said  territory  committed,  or  triable  in  said 
county,  upon  their  said  oaths,  in  the  name  and  by  the  authority  of 
said  territory  of  Oklahoma,  do  present  and  find  that  in  said  county 
of  Pottawatomie,  in  said  territory  of  Oklahoma,  on  the  2d  day  of  July, 
in  the  year  of  our  Lord  iW6,  the  defendant,  Nicholas  Stutsman,  did 
purposely,  willfully,  feloniously,  and  with  his  malice  aforethought, 
and  without  authority  of  law,  and  with  a  premeditated  design  then 
existing  in  the  mind  of  the  defendant  to  effect  the  death  of  one  Aaron 
Haning,  then  and  there,  with  some  kind  of  gun  or  pistol,  which  is  to 
the  grand  jurors  unknown,  shoot  a  bullet  into  the  head  of  him,  the 
said  Aaron  Haning,  and  so  inflicted  and  so  made  a  mortal  wound 
upon  and  in  the  head  of  the  said  Aaron  Haning,  of  which  mortal 
wound  so  inflicted  upon  him  in  manner  and  form  and  with  the  pur- 
poses aforesaid  the  ssixd  Aaron  Haning,  on  the  2d  dsiy  oi  July,  \.  d 
'i%96,  and  in  said  Pottawatomie  county  aforesaid,  did  die,  as  was 
intended  by  defendant,  as  aforesaid,  he  should  do;  and  so  the  grand 

1.  It  was  held  that  this  indictment  supplied  within  [  ]  will  not  be  found 
sufficiently  alleged  that  deceased  died     in  the  reported  case. 

within  a  year  and  a  day  of  the  shooting.         3.  It  was   held    that  this  indictment 
See,  generally,  supra,  note  i,  p.  485.     was   sufficient,    and   that    it    was    not 

2.  The  matter  enclosed  by  and  to  be     necessary    to   allege   that   the   gun   or 
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jurors  aforesaid,  on  their  oaths  aforesaid,  do  say  and  find  that  the 
defendant,  Nicholas  Stutsman,  in  manner  and  form  aforesaid,  did  pur- 
posely, willfully,  feloniously,  and  with  malice  aforethought,  and  with- 
out authority  of  law,  and  with  the  premeditated  design  to  effect  the 
death  of  him,  the  sa\d  Aaron  Ilatiing,  the  s?i\d  Aaron  Haning  kill  and 
murder,  contrary  to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  territory  of 
Oklahoma. 

\^J.  L.  Brown^  County  Attorney.]^ 

(19)  By  Smothering  or  Suffocating.^ 

(a)   With  Bed  Clothes. 

Form  No.  10573.* 

County  Court,  Kings  County. 
The  People  of  the  State  of  New  York  1 
against 
Martha  Place.  1 

The  grand  jury  of  the  county  of  Kings,  by  this  indictment  accuse 
Martha  Place  of  the  crime  of  murder  in  the  first  degree,  committed 
as  follows: 

The  said  Martha  Place,  on  the  sejienih  day  of  February,  iS98,  at  the 
Borough  of  Brooklyn  of  the  City  of  New  York,  in  the  County  of  Kings, 
with  force  and  arms,  in  and  upon  ont.  Ida  Place,  ^W^ixxWy ,  deliberately, 
premeditately,  feloniously,  and  from  a  deliberate  and  premeditated 
design  to  effect  the  death  of  the  said  Ida  Place,  did  make  an  assault. 
And  she,  the  said  Martha  Place,  then  and  there  wilfully,  deliberately, 
premeditately,  and  from  a  deliberate  design  to  effect  the  death  of 

pistol   was   loaded   or  that   the    bullet  precise    nature    of   which    is    to    said 

came  out  of  the  gun  or  pistol.  county  attorney  unknown,  did  unlaw- 

See,     generally,    supra,    note    i,    p.  fully,    feloniously,    willfully,    deliber- 

485.  ately,    premeditatedly,  and   of   ma'.ice 

1.  The  matter  enclosed  by  [  ]  will  aforethought,  and  with  the  intent  then 
not  be  found  in  the  reported  case.  and  there  to  kill  the  sa\A  Matilda  Davis, 

2.  Precedent. —  In  State  v.  Davis,  48  assault,  beat,  strike,  bruise  and  wound 
Kan.  I,  in  which  case  defendant  was  the  body  of  the  said  Matilda  Davis, 
convicted  of  murder  in  the  first  degree,  inflicting  then  and  there  in  and  upon 
the  information  charged  that  "  the  said  the  body  of  the  said  Matilda  Davis  cer- 
David  E.  Davis,  with  a  certain  pillow,  tain  mortal  wounds,  from  all  of  which, 
and  a  certain  substance  the  exact  the  choking,  smothering,  covering  the 
character  of  which  is  to  the  said  county  face  of  and  stopping  the  breathing  of 
attorney  unknown,  which  he,  the  said  the  sa.\A  Matilda  Davis ,  and  the  assault- 
David  E.  Davis,  in  his  hand  then  and  ing,  beating,  striking,  bruising,  and 
there  had  and  held,  did  unlawfully,  wounding,  as  aforesaid,  and  the  wounds 
feloniously,  willfully,  deliberately,  pre-  aforesaid,  she,  the  said  Matilda  Davis, 
meditatedly,    and   with    malice   afore-  then  and  there  died." 

thought,  and  with  the  intent  then  and  3.  This  form  is  copied  from  the  origi- 

there    to    kill    the  said  Matilda  Davis,  nal  in  People  v.  Place,   157  N.  Y.   584. 

choke,  smother,  cover  the   mouth  and  Under  it  defendant  was  convicted  of 

nose  of  and  stop  the  breathing  of  the  murder  in    the   first   degree    and   was 

said  Matilda  Davis,  for  a  long  time,  to  electrocuted. 

wit,  r^  minutes;  and  the  said  David  E.  See,  generally,  supra,  note  2,  p.  395. 
Davis,  with  a  certain  instrument,  the 
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her,  the  said  Ida  Place,  did  smother  and  asphyxiate  her,  the  said  Ida 
Place,  by  forcibly  placing,  pressing  and  holding  over  against  and 
upon  the  head,  face,  mouth  and  nose  of  her,  the  said  Ida  Place,  so 
that  the  said  Ida  Place,  then  and  there  became  and  was  unable  to 
breathe  and  inhale  air,  certain  bed-clothing,  bed-quilts,  pillows,  and 
other  articles,  by  reason  and  in  consequence  of  which  she,  the  said 
Ida  Place,  of  such  smothering  and  asphyxiation  on  the  day  and  year 
aforesaid,  at  the  city  and  county  did  die. 

And  so  the  grand  jury  aforesaid  do  say,  that  she,  the  said  Martha 
Place,  in  the  manner  and  form,  and  by  the  means  aforesaid,  at  the 
borough  and  county  aforesaid,  on  the  day  and  year  aforesaid,  wil- 
fully, deliberately,  premeditately,  feloniously,  and  from  a  deliberate 
and  premeditated  design  to  effect  the  death  of  the  said  Ida  Place,  did 
kill  and  murder  against  the  form  of  the  statute  in  such  case  made 
and  provided  and  against  the  peace  and  dignity  of  the  people  of  the 
state  of  New  York  and  their  dignity. 

J.  T.  Marean,  District  Attorney. 

(J>)  By  Throwing  Child  Into  a  Privy. 

Form  No.  10574. 

(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  767;  Davis's  Prec.  178,  179.)' 

{Commencing  as  in  Form  No.  lOJ^ll,  and  continuing  down  to  f )  that  * 
Jane  Doe,  late  of  the  parish  of  Chelmsford,  in  the  county  of  Essex, 
single  woman,  on  the  tenth  day  of  May,  in  the  tenth  year  of  the  reign  of 
our  sovereign  lord  George  the  Third  hy  the  Grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  king,  defender  of  the  Faith, 
being  big  with  a  certain  female  child,  afterwards,  to  wit,  on  the  tenth 
day  of  May  aforesaid,  at  the  parish  of  Chelmsford  aforesaid,  the 
said  female  child  alone  and  secretly  from  her  body  by  the  providence 
of  God  did  bring  forth  alive,  which  said  female  child  so  born  alive, 
by  the  laws  of  this  realm  was  a  bastard;  and  that  the  said  Jane  Doe 
not  having  the  fear  of  God  before  her  eyes,  but  being  moved  and 
seduced  by  the  instigations  of  the  devil,  afterwards,  to  wit,  on  the 
tenth  day  of  May  aforesaid,  with  force  and  arms,  at  the  parish  of 
Chelmsford  z.iortsdi\<\,  in  and  upon  the  said /<?»?«*>  bastard  child,  in  the 
peace  of  God  and  our  said  lord  the  king,  then  and  there  being,  felo- 
niously, wilfully,  and  of  her  malice  aforethought,  did  make  an 
assault;!  and  that  the  sd^d  Jane  Doe  v/'xth.  both  her  hands,  the  said 
female  hdiStSird  child  in  a  certain  linen  cloth  of  the  value  of  two-^&nct, 
feloniously,  wilfully,  and  of  her  malice  aforethought,  did  put,  place, 
fold  and  wrap  up,  by  means  of  which  said  putting,  placing,  folding,  and 
wrapping  up  of  the  sdcid  female  bastard  child,  in  the  said  linen  cloth 
by  her  the  said  Jane  Doe  as  aforesaid,  the  said  female  bastard  child  was 
then  and  there  choked,  suffocated,  and  smothered,  of  which  said 
choking,  suffocation,  and  smothering  the  sdiid  female  bastard  child  then 
and  there  died;  and  so  (concluding  as  in  Form  No.  lOJ^lt).  And  the 
jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present  that 

1.  See,  generally,  supra,  note  2,  p.  395. 
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{continuing  as  in  first  count  from  *  to  f).  And  that  the  said  Jane  Doc 
with  both  her  hands,  the  ss.\d  female  bastard  child  into 'a  certain  privy 
there  situate,  wherein  was  a  great  quantity  of  human  excrement  and 
other  filth,  then  and  there  feloniously,  wilfully,  and  of  her  malice 
aforethought,  did  cast  and  throw,  by  reason  of  which  casting  and 
throwing  of  the  said  female  bastard  child  into  the  said  privy  by  her 
the  said  Jane  Doe  as  aforesaid ;  the  said  female  bastard  child  in  the 
said  privy  with  the  excrements  and  filth  aforesaid,  was  then  and  there 
choked  and  suffocated,  of  which  said  choking  and  suffocation  the 
said  female  bastard  child  then  and  there  died ;  and  so  {concluding  as 
in  Form  No.  10^11). 

(20)  By  Starving.! 

Form  No.  10575. 

(3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  777;  2  Rev.  Swift's  Dig.  821; 
Davis's  Prec.  188.)" 

{Commencing  as  in  Form  No.  10471,  and  continuing  down  to  f)  that 
John  Doe,  late  of  the  parish  of  Chelmsford  in  the  county  of  Essex,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and  seduced 
by  the  instigation  of  the  devil  and  of  his  malice  aforethought,  con- 
triving and  intending  one  Richard  Roe,  then  being  an  apprentice  to 
him  the  sa.id  John  Doe,  feloniously,  willfully,  and  of  his  malice  afore- 
thought, to  starve,  kill,  and  murder,  on  the  tenth  day  of  May  in  the 
tenth  year  of  the  reign  of  our  sovereign  Lord  George  the  Third,  etc., 
and  on  divers  days  and  times  between  that  day  and  the  first  day  of 
June,  next  following,  with  force  and  arms,  at  the  parish  of  Chelmsford 
aforesaid,  in  and  upon  the  said  Richard  Roe,  his  apprentice  aforesaid, 
in  the  peace  of  God,  and  of  our  said  lord  the  king,  then  and  there 
being,  feloniously,  willfully,  and  of  his  malice  aforethought,  did  make 
divers  assaults.  And  that  the  ssad  Jo/m  Doe  afterwards,  to  wit,  on 
the  said  tenth  day  of  May  continually  from  thence,  until  the.  first  day 
of  June  aforesaid,  feloniously,  willfully,  and  of  his  malice  afore- 
thought, did  keep,  confine,  and  imprison  him  the  said  Richard  Roe  in 
a  certain  cellar,  part  or  parcel  of  a  certain  messuage  or  dwelling- 
house,  situate  and  being  at  the  parish  aforesaid,  in  the  county  afore- 
said, and  during  all  that  time  did,  feloniously,  willfully,  and  of  his 
malice  aforethought,  neglect  and  refuse  to  give  and  administer,  or 
permit  to  be  given  or  administered,  to  him  the  said  Richard  Roe  so 
confined  and  imprisoned  as  aforesaid,  sufficient  meat,  drink,  victuals, 
and  other  necessaries,  proper  and  requisite  for  the  sustenance,  sup- 
port, and  maintenance  of  the  body  of  him  the  said  Richard  Roe  by 
means  of  which  said  confinement  and  imprisonment,  and  also  for 
want  of  sufficient  meat,  drink,  victuals,  and  other  necessaries,  as  were 
proper  and  requisite  for  the  sustenance  and  support,  and  maintenance 
of  the  body  of  him  the  said  Richard  Roe,  he  the  said  Richard  Roe, 
from  the  said  tenth  day  of  May  until  the  first  day  oi  June  in  the  said 
cellar,  at  the  parish  aforesaid,  did  linger  and  pine,  and  became  greatly 
emaciated  and  consumed  in  his  body,  and  during  all  that  time  did 

1.  Precedents.  —  For  other  forms  see     Lond.    ed.)    777;    Davis's     Prec.     181. 
3    Chit.     Cr.     L.    (sih    Am.    from    2d        2.  See,  generally,  jw/ra,  note  2,  p.  39s.. 
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languish,  and  languishing  did  live;  on  which  said  ^rj/ day  oi  June  he 
the  said  Richard  Roe  at  the  parish  of  Chelmsford  aforesaid,  of  such 
confinement  and  imprisonment,  and  for  want  of  such  sufficient  meat, 
drink,  victuals,  and  other  necessaries,  as  were  proper  and  requisite 
for  the  sustenance,  support,  and  maintenance  of  his  body,  did  misera- 
bly perish  and  die;  and  so  (cofxluding  as  in  Form  No.  10471). 

(21)  By  Strangling. 1 
(a)  Generally. 

Form  No.  10576. 

{3  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)767;  Davis's  Prec.  180.)* 

(Commencing  as  in  Form  No.  10^71,  and  continuing  down  to  f )  that 
Jane  Doe,  late  of  the  parish  of  Chelmsford,  in  the  county  oi  Essex,  on 
the  tenth  day  of  May  in  the  tenth  year  of  the  reign  of  our  sovereign 
lord  George  the  Third  by  the  grace  of  God  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  King  defender  of  the  Faith,  being  big 
with  a  male  child,  the  same  day  and  year,  at  the  parish  aforesaid,  by 
the  providence  of  God  did  bring  forth  the  said  child  alive  of  the 
body  of  her  the  sdiid  Jane  Doe  alone  and  in  secret,  which  said 
male  child  so  being  born  alive,  by  the  laws  of  this  realm  was  a  bastard; 
and  that  the  sa\d  Jane  Doe  not  having  the  fear  of  God  before  her 
eyes,  and  being  moved  and  seduced  by  the  instigations  of  the  devil, 
afterwards,  to  wit,  on  the  said  tenth  day  of  May  as  soon  as  the  said 
male  bastard  child  was  born,  with  force  and  arms,  at  the  parish  afore- 
said, in  and  upon  the  said  child,  in  the  peace  of  God  and  our  said 
lord  the  king,  then  and  there  being,  feloniously,  willfully,  and  of  her 
malice  aforethought,  did  make  an  assault,  and  that  she  the  said  Jane 
Doe  with  both  her  hands  about  the  neck  of  him  the  said  child,  then 
and  there  fixed,  him  the  said  child  then  and  there  feloniously,  willfully, 
and  of  her  malice  aforethought,  did  choke  and  strangle,  of  which  said 
choking  and  strangling  the  said  child  then  and  there  instantly  died; 
and  so  {concluding  as  in  Form  No.  10^71). 

(Ji)   While  Committing  a  Felony. 

Form  No.  10577. 

(Precedent  in  People  v.  Rugg,  98  N.  Y.  538.)* 

\(  Title  qf  court  and  cause  as  in  Form  No.  10673.)'^'^ 

The  grand  jury  of  the  county  of  Queens  by  this  indictment  accuse 

1.  Precedents.  —  For  other   forms   of  480;  State  v.  Kimbrough,  2  Dev.  L.  (13 

indictments  for  homicide  by  strangling  N.    Car.)  431;  Moore  v.  State,  2  Ohio 

see  as  follows:  4  Wentw.  PI.  45;  3  Chit.  St.  500. 

Cr.    L.  (5th  Am.  from    2d   Lond.    ed.)  2.  See,  generally,   supra,   note  2,   p. 

765,  766,  768;  2  Rev.  Swift's   Dig.  816;  395. 

Davis's  Prec.   177,178;  Redd  z/.  State,  8.  In  this  case  a  judgment  of  convic- 

68  Ala.  492;  Redd  v.  State,  69  Ala.  255;  tion  of  murder  in  the  first  degree  was 

Howard  v.  State,  34  Ark.  433;  Thomas  affirmed. 

V.  Com.,  (Ky.  1892)  20  S.  W.  Rep.  226;  See,  generally,  supra,  note  2,  p.  395. 

Washburn    v.    People,    10   Mich.    372;  4.  The  matter  to  be  supplied  within 

State  z/.  Jeffreys.  3  Murph.  (7  N.  Car.)  []  will  not  be  found  in  the  reported  case. 
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Charles  H.  Rugg  of  the  crime  of  murder  in  the  first  degree,  committed 
as  follows: 

The  said  Charles  H.  Rugg,  late  of  the  town  of  Oyster  Bay  in  the 
county  of  Queens  aforesaid,  on  the  17th  day  of  November,  in  the  year 
of  our  Lord  i^83,  at  the  town  and  in  the  county  aforesaid,  with  force 
and  arms  in  and  upon  one  Ann  E.  Maybee  in  the  peace  of  God  and 
the  people  of  the  State  of  New  York,  then  and  there  being  willfully, 
feloniously,  of  malice  aforethought,  and  with  a  willful,  deliberate, 
and  premeditated  design  to  effect  the  death  of  the  said  Ann  E.  Maybee^ 
did  make  an  assault,  and  that  he,  the  said  Charles  H.  Rugg,  with 
both  his  hands  about  the  throat  and  neck  and  over  the  mouth  and 
nose  of  her  the  said  Ann  E.  Maybee,  then  and  there  feloniously,  will- 
fully, of  malice  aforethought,  and  with  a  deliberate  and  premedi- 
tated design  to  effect  the  death  of  the  said  Ann  E.  Maybee,  did  choke, 
strangle  and  suffocate  her,  the  said  Ann  E.  Maybee,  of  which  said 
choking,  strangling  and  suffocating  she  the  said  Ann  E.  Maybee,  then 
and  there  instantly  died,  and  the  grand  jury  aforesaid  do  say  that 
the  %2i\di' Charles  H.  Rugg  the  said  Ann  E.  Maybee  in  the  manner  and 
form  and  by  the  means  aforesaid,  at  the  town  and  county  aforesaid, 
on  the  day  and  in  the  year  aforesaid,  willfully,  feloniously,  of  malice 
aforethought,  and  with  a  deliberate  and  premeditated  design  to  effect 
the  death  of  her,  the  said  Ann  E.  Maybee,  did  kill  and  murder  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  the  people  of  the  State  olNew  York  and  their  digjnity 

Second  count.  And  the  grand  jury  aforesaid  by  this  indictment 
further  accuse  the  said  Charles  H.  Rugg  of  the  crime  of  murder  in 
the  first  degree,  committed  as  follows:  While  he  was  engaged  in  the 
commission  of  a  felony,  to  wit,  the  crime  of  murder  committed  as 
follows:  the  said  Charles  H.  Rugg,  late  of  the  town  of  Oyster  Bay,  in 
the  county  of  Queens  aforesaid,  on  the  llth  day  of  November,  in  the 
year  of  our  Lord  i8^<?,  at  the  town  of  Oyster  Bay  and  county  of 
Queens  aforesaid,  with  force  and  arms  in  and  upon  one  Lydia  Maybee, 
in  the  peace  of  God  and  of  the  people  of  the  State  oi New  York,thQn 
and  there  being  willfully,  feloniously,  maliciously  and  with  a  design 
to  effect  the  death  of  the  said  Lydia  Maybee,  did  make  an  assault, 
and  that  he,  the  said  Charles  H.  Rugg,  with  both  his  hands  about  the 
throat  and  neck  and  over  the  mouth  and  nose  of  her,  the  said  Lydia 
Maybee,  then  and  there  feloniously,  willfully,  maliciously,  and  with 
design  to  effect  the  death  of  the  said  Lydia  Maybee,  did  choke, 
strangle  and  suffocate,  of  which  said  choking,  strangling  and  suffo- 
cating, she,  the  said  Lydia  Maybee,  then  and  there  instantly  died ; 
and  that  the  said  Charles  H.  Rugg,  in  the  manner,  at  the  place  and 
time,  and  by  the  means  aforesaid,  did  kill  and  murder  the  said  Lydia 
Maybee  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided and  against  the  peace  of  the  people  of  the  State  of  New  York 
and  their  dignity,  and  that  the  said  Charles  H.  Rugg,  late  of  the  town 
and  county  aforesaid,  on  the  said  nth  day  of  November,  in  the  year 
of  our  Lord  i8^5,  at  the  town  and  county  aforesaid,  while  he,  the  said 
Charles  H.  Rugg,  was  engaged  in  the  commission  of  said  felony  above 
described,  to  wit,  the  murder  of  one  Lydia  Maybee,  in  the  manner,  by 
the  means,  and  at  the  time  and  place  aforesaid,  with  force  and  arms 
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in  and  upon  one  Ann  E.  Maybee  in  the  peace  of  God  and  of  the  people 
of  the  State  of  New  York,  then  and  there  being  willfully,  feloniously, 
maliciously,  did  make  an  assault,  and  that  he,  the  said  Charles  H. 
^^SSi  with  both  his  hands  about  the  throat  and  neck  and  over  the 
mouth  and  nose  of  her,  the  said  Ann  E.  Maybee,  then  and  there  felo- 
niously, willfully,  maliciously  did  choke,  strangle  and  suffocate  her, 
the  said  Ann  E.  Maybee,  of  which  said  choking,  strangling  and  suffo- 
cating, she,  the  said  Ann  E.  Maybee,  then  and  there  instantly  died. 
And  the  grand  jurors  aforesaid  do  say  that  the  said  Charles  H.  Rugg, 
the  said  Ann  E.  Maybee,  in  the  manner  and  form,  and  by  the  means 
aforesaid,  at  the  town  and  county  aforesaid,  on  the  day  and  in  the 
year  aforesaid,  while  engaged  in  the  comniission  of  the  felony  afore- 
said, to  wit:  the  murder  of  one  Lydia  Maybee,  in  the  manner,  by  the 
means  and  at  the  time  and  place  aforesaid,  willfully,  feloniously, 
maliciously,  did  kill  and  murder,  against  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace  of  the  people  of 
the  State  of  New  York  and  their  dignity. 

Third  count.  The  grand  jury  of  the  county  of  Queens,  by  this  indict- 
ment, further  accuse  the  said  Charles  H.  Rugg  oi  the  crime  of  murder 
in  the  first  degree,  committed  as  follows,  while  he  was  engaged  in 
the  commission  of  a  felony,  to  wit,  the  crime  of  grand  larceny,  as 
follows: 

The  said  Charles  If.  Rugg,  late  of  the  town  of  Oyster  Bay,  in  the 
county  of  Queens  aforesaid,  on  the  17th  day  of  November,  in  the  year 
of  our  Lord  i2>83,  at  the  town  of  Oyster  Bay,  and  in  the  county  of 
Queens  aforesaid,  with  force  and  arms,  one  gold  watch  of  the  value  of 
%S0,  one  gold  chain  of  the  value  of  $5,  one  cameo  breast  pin  of  the 
value  of  $-5,  and  $90  of  United  States  money,  consisting  of  bank  notes 
and  United  States  legal  tenders  of  a  kind  and  denomination  unknown 
to  the  jurors  aforesaid,  and  a  more  definite  description  of  which  can- 
not now  be  given,  of  the  value  in  all,  of  %1S0,  of  the  goods,  chattels 
and  property  of  Lydia  Maybee,  then  and  there  l3eing  found,  feloniously 
did  steal,  take  and  carry  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  the  people  of  the 
State  of  Netv  York  and  their  dignity;  and  that  the  said  Charles  H. 
Rugg,  late  of  the  town  and  county  aforesaid,  on  the  said  llth  day  of 
November,  in  the  year  of  our  Lord  \Z83,  at  the  town  and  county  afore- 
said, while  he,  the  said  Charles  H.  Rugg,  was  engaged  in  the  commis- 
sion of  said  felony  above  described,  to  wit:  the  crime  of  grand  larceny 
committed  in  the  manner,  by  the  means,  and  at  the  time  and  place 
aforesaid,  with  force  and  arms,  in  and  upon  one  Ann  A.  Maybee,  m 
the  peace  of  God,  and  of  the  people  of  the  State  of  Ne7v  York,  then 
and  there  being  willfully,  feloniously  and  maliciously  did  make  an 
assault,  and  that  he,  the  said  Charles  H.  Rugg,  with  both  his  hands 
about  the  throat,  neck  and  over  the  mouth  and  nose  of  her,  the  said 
Ann  E.  Maybee,  then  and  there,  feloniously,  willfully,  maliciously,  did 
choke,  strangle  and  suffocate  her,  the  said  Ann  E.  Maybee,  of  which 
said  choking,  strangling  and  suffocating,  she,  the  said  Ann  E.  Maybee, 
then  and  there  instantly  died,  and  the  grand  jurors,  aforesaid,  do  say 
that  the  said  Charles  H.  Rugg,  the  said  Ann  E.  Maybee,  in  the  manner 
and  form,  and  by  the  means  aforesaid,  at  the  time  and  county  afore- 
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said,  on  the  day  and  in  the  year  aforesaid,  while  engaged  in  the  com- 
mission of  the  felony  aforesaid,  to  wit:  the  crime  of  grand  larceny, 
committed  in  the  manner,  by  the  means  and  at  the  time  and  place 
aforesaid,  willfully,  feloniously  and  maliciously  did  kill  and  murder, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  the  people  of  the  State  of  New  York  and  their 
dignity. 

Fourth  count.  And  the  grand  jury  aforesaid,  by  this  indictment, 
further  accuse  the  said  Charles  H  Rugg  of  the  crime  of  murder  in 
the  first  degree,  committed  as  follows. 

While  he,  the  said  Charles  H.  Rugg,  was  engaged  in  the  commis- 
sion of  a  felony,  to  wit:  the  crime  of  grand  larceny,  as  follows: 
The  said  Charles  H.  Rugg,  late  of  the  town  of  Oyster  Bay,  in  the 
county  of  Queens  aforesaid,  on  the  17th  day  of  November,  in  the  year 
of  our  Lord  i^83,  at  the  town  of  Oyster  Bay,  and  in  the  county  of 
Queens  aforesaid,  with  force  and  arms,  $P6>  of  United  States  money, 
consisting  of  bank  bills  and  United  States  legal  tenders  of  a  kind 
and  denomination  unknown  to  the  jurors  aforesaid,  and  a  more 
definite  description  of  which  cannot  now  be  given,  of  the  value  in  all 
of  '^0,  of  the  goods,  chattels  and  property  of  one  Garrit  Maybee, 
then  and  there  being  found,  feloniously  did  steal,  take  and  carry 
away,  to  the  great  damage  of  the  said  Garrit  Maybee,  and  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  the  people  of  the  State  of  New  York  and  their  dignity.  And 
that  the  said  Charles  H.  Rugg,  late  of  the  town  and  county  aforesaid, 
on  the  said  17th  day  oi  November,  in  the  year  of  our  Lord  i2>83,  at 
the  town  and  county  aforesaid,  while  he,  the  said  Charles  H.  Rugg, 
was  engaged  in  the  commission  of  said  felony  above  described,  to-wit- 
the  crime  of  grand  larceny,  committed  in  the  manner,  by  the  means, 
at  the  time  and  place  aforesaid,  with  force  and  arms,  in  and  upon  one 
Ann  E.  Maybee,  in  the  peace  of  God,  and  of  the  people  of  the  State 
of  New  York,  then  and  there  being  willfully,  feloniously  and  ma- 
liciously did  make  an  assault,  and  that  he,  the  said  Charles  H.  Rugg, 
with  both  his  hands  about  the  throat,  neck  and  over  the  mouth  and 
nose  of  her,  the  said  Anna  E.  Maybee,  then  and  there,  feloniously, 
willfully,  maliciously  did  choke,  strangle  and  suffocate  her,  the  said 
Ann  E.  Maybee,  of  which  said  choking,  strangling  and  suffocating, 
she,  the  said  Ann  E.  Maybee,  then  and  there  instantly  died;  and  the 
grand  jurors  aforesaid,  do  say  that  the  said  Charles  H.  Rugg,  the 
said  Ann  E.  Maybee,  in  the  manner  and  form,  and  by  the  means 
aforesaid,  at  the  town  and  county  aforesaid,  on  the  day  and  in  the 
year  aforesaid,  while  engaged  in  the  commission  of  the  felony  afore- 
said, to-wit,  the  crime  of  grand  larceny,  committed  in  the  manner 
and  by  the  means  and  at  the  time  and  place  aforesaid,  willfully, 
feloniously  and  maliciously  did  kill  and  murder  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
the  people  of  the  State  of  New  York  and  their  dignity. 

[{Signature  as  in  Form  No.  1057 S>iY 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported 
case. 
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(r)  And  Beating. 

Form  No.  10578. 
(Precedent  in  State  v.  Millain,  3  Nev.  435.)* 

[{Caption  as  in  Form  No.  10506.)]^ 

John  Millain,  above  named,  is  accused  by  the  grand  jury  of  the 
county  of  Storey,  by  this  indictment,  of  the  crime  of  murder,  com- 
mitted as  follows,  to  wit:  That  ssixd  John  Millain  oi  Storey  county , 
State  of  Nevada,  on  the  twentieth  day  of  January,  a.  d.  i2,67,  or  there- 
abouts, at  Virginia  City,  Storey  county,  State  of  Nevada,  without 
authority  of  law,  and  with  malice  aforethought,  killed  Julia  Bulette 
by  striking  her  on  the  head  with  a  stick  of  wood,  and  by  choking  and 
strangling  the  said  Julia  Bulette  with  the  hands  of  him,  the  said  John 
Millain;  whereof  and  by  means  of  the  blows,  choking  and  strangling 
aforesaid,  the  said  Julia  Bulette  then  and  there  died.  All  of  which 
is  contrary  to  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State  of  Nevada. 

[{Signature  as  in  Form  No.  10506.^]^ 

(22)  By  Torture. 

Form  No.  i  0579. 

(Precedent  in  Territory  v.  Vialpando,  8  N.  Mex.  216.)* 

Territory  of  New  Mexico,  \     In  the  District  Court,  at  the  Special 
County  o(  Santa  Fe.  \  March  Term,  a.  d.  i895. 

The  grand  jurors  for  the  territory  oi New  Mexico,  taken  from  the 
body  of  the  ^v>od  and  lawful  men  of  the  county  of  Santa  Fe  aforesaid, 
duly  elected,  empanelled,  sworn,  and  charged  at  the  term  aforesaid 
to  inquire  in  and  for  the  county  of  Santa  Fe  aforesaid,  upon  their 
oaths  do  present  that  Jesus  Vialpando  and  Feliciano  Chavez,  late  of  the 
county  of  Santa  Fe,  territory  of  New  Mexico,  on  the  twentieth  day  of 
January,  in  the  year  of  our  Lord  \Z95  at  the  county  of  Santa  Fe 
aforesaid,  with  force  and  arms,  at  the  county  aforesaid,  in  and  upon 
one  Thomas  Martinez,  then  and  there  being,  feloniously,  unlawfully, 
willfully,  purposely,  and  with  express  malice  aforethought,  did  make 
an  assault,  and  the  said  Jesus  Vialpando  and  Feliciano  Chavez  certain 
guns  and  pistols  then  and  there  being,  charged  with  gunpowder  and 
loaded  with  divers  leaden  bullets,  which  said  guns  and  pistols  the 
said  Jesus  Vialpando  and  Feliciano  Chavez  in  their  right  hands  then 
and  there  held  against,  at,  and  upon  him,  the  said  Thomas  Martiruz, 
then  and  there,  feloniously,  willfully,  purposely,  and  with  express 
malice  aforethought,  did  discharge  and  shoot  off;  and  that  the  said 
Jesus  Vialpando  Tind  Feliciano  Chavez,  with  the  leaden  bullets  aforesaid, 
by  force  of  the  gunpowder  out  of  the  said  guns  and  pistols  by  them,  the 

1.  It  was  held  that  this  indictment  3.  It  was  held  that  this  indictment 
was  sufficient  to  charge  murder.  sufficiently  charged  murder  in  the  first 

See,  generally,  supra,  note  2,  p.  395.  degree  by  torture    and  that  the  omis- 

2.  The  matter  to  be  supplied  within  sion  of  the  statutory  word  "torture" 
[  ]  will  not  be   found  in  the  reported  could  not  vitiate  the  indictment. 
case.  See,  generally,  supra,  note  2,  p.  395. 
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said  Jesus  Vialpando  and  Feliciana  Chavez^  so  as  aforesaid  and  shot  off, 
him,  the  said  Thomas  Martinez,  in  and  upon  the  left  side  of  the  head 
of  him,  the  said  Thomas  Martinez,  then  and  there,  feloniously,  unlaw- 
fully, willfully,  purposely,  and  with  express  malice  aforethought,  did 
strike  and  wound,  giving  to  him,  the  said  Thomas  Martinez,  then 
and  there  with  the  leaden  bullets  aforesaid,  out  of  the  guns  and 
pistols  so  as  aforesaid  discharged  and  shot  off  in  and  upon  the  left 
side  of  the  head  of  him,  the  said  Thomas  Martinez,  one  mortal  wound, 
of  which  mortal  wound  the  said  Thomas  Martinez,  then  and  there 
instantly  died ;  and  that  the  said  Jesus  Vialpando  and  Feliciano  Chavez 
then  and  there,  feloniously,  unlawfully,  willfully,  purposely,  and  with 
express  malice  aforethought,  did  take  the  said  Thomas  Martinez  into 
both  of  the  hands  of  them,  the  said  Jesus  Vialpando  Sind  Feliciano  Chavez, 
and  did  then  and  there  feloniously,  unlawfully,  willfully,  purposely, 
and  with  express  malice  aforethought,  cast,  throw,  and  push  the  said 
Thomas  Martinez  into  a  certain  fire  then  and  there  burning,  wherein 
there  was  a  great  quantity  of  wood,  set  fire  to  and  caused  to  be 
burned  and  consumed  by  them,  the.  sdiid  Jesus  Vialpando  and  Feliciano 
Chavez,  inflicting  thereby,  and  by  means  of  the  flames  thereof,  upon 
the  said  Thomas  Martinez,  on  his  breast,  belly,  arms,  legs,  head, 
neck,  and  other  parts  of  the  body,  divers  mortal  burns,  sores,  and 
wounds,  of  which  said  mortal  burns,  sores,  and  wounds  the  said 
Thomas  Martinez  then  and  there  instantly  died.  And  so  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say  that  the  said  Jesus  Vial- 
pando and  Feliciano  Chavez  the  said  Thomas  Martinez,  in  manner  and 
form  aforesaid,  feloniously,  unlawfully,  willfully,  purposely,  and  with 
express  malice  aforethought,  did  kill  and  murder,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  territory  of  New  Mexico. 

J.  H.  Crist,  District  Attorney 
for  Counties  of  Santa  Fe,  San  Juan,  and  Rio  Arriba. 

Form  No.  10580. 

(Precedent  in  Warren  v.  State,  30  Tex.  App.  58.)' 

[(Commencing  as  in  Form  No.  Jf752y\^  that  /.  B.  Warren,  on  or 
about  the  16th  day  of  May,  a.  d.  \%90,  in  the  State  of  Texas  and 
County  of  Bell,  did  then  and  there  with  malice  aforethought  kill  the 
infant  Warren  by  torture,  to  wit:  the  said  /.  B.  Warren  did  then  and 
there,  on  or  about  the  night  of  the  15th  of  May,  a.  d.  \W0,  take  the 
said  infant  Warren  (the  said  infant  Warren  then  and  there  being  the 
same  child  that  was  born  and  given  birth  to  by  Mrs.  Alice  Warren  on 
the  ISth  day  of  May,  i890,  in  said  Bell  County,  Texas),  from  the 
mother  of  said  infant  and  from  the  house  of  Mrs.  M.  P.  Coons,  and 
on  said  night  did  deposit  and  leave  said  infant  Warren  in  the  yard  of 
John  Powers,  in  the   said  State  and  county,  exposed   to  the  prey 

1.  It  was  held  that  this  count  of  the  See,  generally,  supra,  note  2,  p. 
indictment  sufficiently  charged  the  of-     395. 

fense  of  murder  in  the  second  degree,  2.  The  matter  to  be  supplied  within 
but  the  evidence  in  the  case  was  insuf-  [  ]  will  not  be  found  in  the  reported 
ficient  to  sustain  a  conviction  therefor,     case 
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of  ants  and  flies,  without  food  and  without  drink,  which  treatment 
was  then  and  there  torture  to  said  infant  Warren,  and  by  means  of 
which  torture  the  said  infant  Warren,  on  or  about  the  16th  day  of 
May,  A.  D.  \%dO,  in  the  said  State  and  county,  did  die,  said  infant 
Warren  being  then  and  there  a  child  of  only  a  few  days  old  and  per- 
fectly helpless.  And  the  grand  jurors  aforesaid  do  say  that  the  said 
/.  B.  Warren,  of  his  malice  aforethought,  in  manner  and  form  afore- 
said, did  kill  and  murder  the  said  infant  Warren,  against  the  peace 
and  dignity  of  the  State. 

[(^Signature  as  in  Form  No.  ^752.)]^ 

b.  In  Procuring  Abortion.* 

Form  No.  i  o  5  8  i . 

(Precedent  in  State  v.  Baldwin,  79  Iowa  715.)' 

[(Commencing  as  in  Form  No.  10JfB2,  and  continuing  down  to  f.)]^ 
The  said  Lawson  J.  Baldwin,  on  or  about  the  twenty-eighth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
Jive,  in  the  county  aforesaid,  in  and  upon  the  body  of  one  Mattie 
Rodabaugh  then  and  there  being,  willfully,  feloniously,  premeditatedly, 
and  with  malice  aforethought,  did  commit  an  assault  with  some 
instrument  to  the  grand  jury  unknown,  then  and  there  held  in  the 
hands  of  the  sdad Lawson  J.  Baldwin;  and  then  and  there  said  Lawson 
J.  Baldwin6^\d\i\\\i\x\\y,  feloniously,  deliberately,  premeditatedly,  and 
of  his  malice  aforethought,  thrust  into  the  body  and  puncture  and 
lacerate  the  womb  and  private  parts  of  said  Mattie  Rodabaugh,  then 
and  there  and  thereby  willfully,  feloniously,  deliberately,  premedi- 
tatedly, and  of  his  malice  aforethought,  inflicting  upon  the  body, 
womb  and  private  parts  of  the  said  Mattie  Rodabaugh,  who  was  then 
and  there  a  pregnant  woman,  mortal  wounds,  the  number  of  which  is 
to  the  grand  jurors  unknown,  of  which  mortal  wounds  the  said  Mattie 
Rodabaugh,  in  Van  Buren  county,  Iowa,  on  the  eighth  day  of  July, 
A.  D.  i8.§5,  then  and  there  did  die.  And  the  grand  jurors  aforesaid 
further  aver  and  charge  that  the  said  defendant,  Lawson  J.  Baldwin, 
at  said  time  and  place,  and  in  the  manner  and  by  the  means  afore- 
said, thrust  into  the  body,  womb,  and  private  parts  of  the  said  Mattie 
Rodabaugh,  said  unknown  instruments,  with  intent  to  produce  a  mis- 
carriage of  said  Mattie  Rodabaugh,  the  said  miscarriage  not  being 
necessary  to  save  the  life  of  said  Mattie  Rodabaugh,  contrary  to  and 
in  violation  of  law. 

Second  count.  'Y\it.%^\di  Lawson  J.  Baldwin,  on  or  about  the  twenty- 
eighthd2i.y  oi  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-five,  in  the  county  aforesaid,  in  and  upon  the  body  of  one 
Mattie  Rodabaugh,  a  pregnant  woman,  then  and  there  being  willfully, 
deliberately,  feloniously,  premeditatedly,  and  with  malice  afore- 
thought, did  commit  an  assault,  and  then  and  there  the  said  Lawson 

1.  The  matter  to  be  supplied  within  Beasley  v.  People,  89  111.  571;  Com.  v, 
[  ]  will  not  be  found  in  the  reported  Thompson,  159  Mass.  56;  State  z/.  Wood, 
case.  53  N.  H.  484. 

2.  Precedents.  —  For  other  forms  see        3.  It  was  held   that   this  indictment 
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J.  Baldwin  did  willfully,  deliberately,  premeditatedly,  and  of  his 
malice  aforethought,  and  with  intent  to  produce  the  miscarriage  of 
said  Mattie  Rodabaugh,  administer  and  cause  to  be  taken  by  the 
said  Mattie  Rodabaugh  certain  drugs,  substances,  and  medicine's,  to 
the  grand  jurors  unknown,  the  same  not  being  necessary  to  save  the 
life  of  the  said  Mattie  Rodabaugh,  then  and  there  being,  and  thereby 
willfully,  deliberately,  premeditatedly,  and  of  his  malice  aforethought, 
causing  the  %2i\^  Mattie  Rodabaugh,  by  means  of  said  drugs,  substances 
and  medicines,  to  sicken  and  languishingly  live,  and  on  the  eighth  day 
of  July,  A.  D.  \2>85,  in  Van  Buren  county,  state  of  lowa^  to  die,  con- 
trary to  and  in  violation  of  law. 
^Signature  as  in  Form.  No.  ^00.)]^ 

Form  No.  10582. 

(Precedent  in  State  v.  Barker,  28  Ohio  St.  584.)' 

The  State  of  Ohio,  Brown  county,  ss:  The  Court  of  Common  Pleas, 
Bro7vn  county,  Ohio,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-three: 

The  jurors  of  the  grand  jury  of  the  State  of  Ohio,  impaneled, 
sworn,  and  charged  to  inquire  of  offenses  committed  within  the  said 
county  o{ Brown,  in  the  name  and  by  the  authority  of  the  State  of 
Ohio,  on  their  oaths,  do  present  and  find  that  William  B.  Barker,  late 
of  said  county,  on  the  21st  day  of  March,  in  the  year  of  our  Lord 
1 87^,  in  the  county  of  ^r^«/«  aforesaid,  unlawfully  and  feloniously, 
but  without  malice,  did  kill  and  slay  one  Sarah  Lyda,  then  and  there 
being,  while  he,  the  said  William  B.  Barker  was  then  and  there  in  the 
commission  of  an  unlawful  act,  to  wit,  the  unlawful  act  of  using  and 
employing  in  and  upon  the  vagina  and  womb  of  the  said  Sarah  Lyda, 
she,  the  said  Sarah  Lyda,  being  then  and  there  a  woman  pregnant  with 
the  vitalized  embryo  of  a  child,  a  certain  hard  and  pointed  instrument, 
the  name,  size,  and  description  of  which  is  to  the  jurors  aforesaid 
unknown;  and  then  and  there  administering  to  the  %2i\6.  Sarah  Lyda, 
she,  the  said  Sarah  Lyda,  being  a  woman  pregnant  as  aforesaid,  an 
ounce  of  a  certain  poisonous  drug  called  ergot,  with  intent  by  the 
use  and  employment  of  said  instrument,  and  by  the  administration  of 
said  poisonous  drug  as  aforesaid,  to  destroy  said  vitalized  embryo 
of  a  child,  and  to  cause  an  abortion  thereof,  the  use  and  employment 
of  which  instrument,  and  the  administration  of  which  poisonous  drug  as 
aforesaid,  not  then  and  there  being  necessary  to  preserve  the  life 
of  the  said  Sarah  Lyda,  and  not  having  been  advised  by  /a/^  physicians 
to  be  necessary  for  that  purpose,  contrary  to  the  forms  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State  of  Ohio. 

W.  Jesse  Thompson, 
Prosecuting  Attorney  of  Brown  County,  Ohio. 

was  not  bad   for  duplicity  in  charging  2.  It  was  held  that  this  was  a  sufficient 

death  to  have  resulted  in  two  different  indictment  for  manslaughter,  without 

ways.  alleging  that  death  was  occasioned   by 

See,  generally,  supra,  note  2,  p.  395.  the  use  of  the  instruments  or  drugs. 

1.  The  matter  to  be  supplied  within  See,    generally,    supra,    note     2,    p. 

[  ]  will  not  be  found  in  the  reported  case.  395 . 
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e.  In  Sudden  Rencounter. 

Form  No.  10583. 

(Ala.  Crim.  Code  (1896),  ^  4923,  No.  64.)* 

{Commencing  as  in  Form  No.  2383,  and  continuing  dotvn  to  *)  Richard 
Roe  unlawfully  killed  John  Doe  in  a  sudden  rencounter,  by  the  use  of  a 
deadly  weapon  concealed  before  the  commencement  of  the  fight,  the 
said  John  Doe  being  the  assailant,  and  his  adversary  having  no  deadly 
weapon  drawn,  against  the  peace  {concluding  as  in  Form  No.  2383). 

d.  On  the  High  Seas.' 
(1)  By  Cutting. 
Form  No.  10584.^ 

The  United  States  of  America. 

At  a  Circuit  Court  of  the  United  States  of  America,  for  the  District 
of  Massachusetts,  begun  and  holden  at  Boston,  within  and  for  said 
District,  on  the  fifteenth  day  of  October  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-six. 

The  jurors  for  the  United  States  of  America,  within  and  for  the 
District  of  Massachusetts,  upon  their  oath,  present  that  Thomas  Bram, 
otherwise  called  Thomas  C.Bram,  otherwise  called  Thomas  M .  Bram, 
otherwise  called  A.  Thomas  Bram,  mariner,  of  Boston,  in  said  District 
of  Massachusetts,  on  the  fourteenth  day  of  July  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-six,  upon  the  high  seas, 
within  the  admiralty  and  maritime  jurisdiction  of  the  United  States 
of  America  and  out  of  the  jurisdiction  of  any  particular  state  thereof, 
and  within  the  jurisdiction  of  this  court,  m  and  on  board  of  a  certain 
vessel  of  the  United  States  of  America,  to  wit,  the  barkentine  called 
the  ^'■Herbert  Fuller^'  which  said  vessel  was  then  owned  by  divers 
citizens  of  the  United  States  of  America,  the  names  of  whom  and  a 
more  particular  description  of  whom  are  to  said  jurors  unknown,  with 
force  and  arms  unlawfully,  feloniously,  wilfully  and  of  his  malice 
aforethought  in  and  upon  one  Charles  I.  Nash  an  assault  did  make; 
and  that  the  said  Thomas  Bram,  so  otherwise  called  as  aforesaid,  then 
and  there,  to  wit,  upon  the  high  seas,  within  the  admiralty  and  mari- 
time jurisdiction  of  the  United  States  of  America  and  out  of  the 
jurisdiction  of  any  particular  state  thereof  and  within  the  jurisdiction 
of  this  court,  in  and  on  board  of  said  vessel,  with  a  certain  axe  him 
the  said  Charles  I.  Nash  in  and  upon  the  head  of  the  said  Charles  I. 

1.  This  is  murder  under  Ala.  Crim.  was  convicted  of  murder  in  the  first 
Code  (1896),  §  4856.  degree. 

See,     generally,    supra,    note    2,    p.  The  second  count  was  like  the  first, 

395.  except  that  the  words  "  with   a  certain 

2.  Precedents. —  For  other  forms  see  3  sharp  instrument,  the  name  of  which 
Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  and  a  more  particular  description  of 
ed.)  753,  759;  People  V.  T^ler,  7  Mich,  which  are  to  said  jurors  unknown," 
161 ;  U.  S.  V.  Demarchi,  5  Blatch.  were  used  instead  of  the  words  "  with 
(U.  S.)  84;  St.  Clair  v.  U.  S.,  154  U.  S.  a  certain  axe."  The  third,  fourth,  fifth 
134;  U.  S.  V.  Plumer,  3  Cliflf.  (U.S.) 28,  and  sixth  counts  were  for  the  murder 
27  Fed.  Cas.  No.  16,056.  of  Mrs.  Nash,  but  upon  these  the  prose- 

8.  Under  this   indictment  defendant     cution  did  not  proceed. 
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Nash  unlawfully,  feloniously,  wilfully  and  of  his  malice  aforethought 
did  strike,  penetrate  and  wound  thereby  then  and  there,  to  wit,  upon 
the  high  seas,  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States  of  America,  and  out  of  the  jurisdiction  of  any  particu- 
lar state  thereof  and  within  the  jurisdiction  of  this  court  in  and  on 
board  of  said  vessel,  giving  unto  the  said  Charles  I.  Nash  in  and  upon 
the  head  of  the  said  Charles  I.  Nash  divers  mortal  wounds,  of  which 
said  mortal  wounds  the  said  Charles  I.  Nash  then  and  there,  to  wit, 
upon  the  high  seas,  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States  of  America,  and  out  of  the  jurisdiction  of  any  par- 
ticular state  thereof  and  within  the  jurisdiction  of  this  court  in  and  on 
board  of  said  vessel,  died:  And  so  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  say  and  present,  that  the  said  Thomas  Bram,  so  otherwise 
called  as  aforesaid,  unlawfully,  feloniously,  wilfully  and  of  his  malice 
aforethought  him  the  said  Charles  I.  Nash,  then  and  there,  to  wit,  upon 
the  high  seas,  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States  of  America  and  out  of  the  jurisdiction  of  any  particu- 
lar state  thereof  and  within  the  jurisdiction  of  this  court,  in  and  on 
board  of  said  vessel,  in  manner  and  form  aforesaid,  did  kill  and 
murder. 

Against  the  peace  and  dignity  of  the  United  States  of  America  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 

And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  pre- 
sent and  say,  that  the  said  District  of  Massachusetts  is  the  District  of 
the  United  States  of  America  into  which  the  said  Thomas  Bram,  so 
otherwise  called  as  aforesaid,  was  first  brought  after  committing  the 
offense  aforesaid. 

A  true  bill. 

Albert  S.  Bowen, 
Foreman  of  the  Grand  Jury. 
John  H.  Casey ^  \ 

Assistant  United  States  Attorney  for  the 
District  of  Massachusetts. 

'    (2)  Bv  Shooting  and  Drowning. 
Form  No.  10585. 

(Precedent  in  Anderson  v.  U.S.,  170  U.  S.  482.)* 

[The  United  States  of  America. 

At  a  Circuit  Court  of  the  United  States  of  America  for  the  Eastern 
District  of  Virginia,  begun  and  holden  at  Norfolk,  within  and  for  said 
District,  on  the  fifteenth  day  of  December  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-seven. 

The  jurors  for  the  United  States  of  America  within  and  for  the 
Eastern  District  of  Virginia,  upon  their  oath  present,  that  John  Ander- 
sen, 2X\2i%  John  Anderson^  on  the  sixth  day  oi  August,  in  the  year  of 

1.  It  was  held  that  this  indictment  shooting  and  throwing  into  the  sea  in 
sufficiently  described  the  locality  where     the  same  count. 

the  alleged  offense  was  committed,  and  See,  generally,  supra,  note  2,  p.  395. 
that  it  was  proper  to  charge  both   the        2.  The   matter  enclosed  by  [  ]  will 

not  be  found  in  the  reported  case. 
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our  Lord  one  thousand  eight  hundred  and  ninety-seven^  with  force  and 
arms,  on  the  high  seas,  and  within  the  jurisdiction  of  this  court  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  said  United 
States  of  America,  and  out  of  the  jurisdiction  of  any  particular  State 
of  the  said  United  States  of  America,  in  and  on  board  of  a  certain 
American  vessel,  the  same  being  then  and  there  a  schooner  called 
and  named  "  Olive  Pecker  "  then  and  there  belonging  to  a  citizen  or 
citizens  of  the  United  States  of  America,  whose  name  or  names  is  or 
are  to  the  grand  jurors  aforesaid  unknown,  in  and  upon  one  William 
Wallace  Saunders,  sometimes  called  William  Saunders,  then  and  there 
being  on  board  said  vessel,  did  piratically,  willfully,  feloniously,  and 
of  his  malice  aforethought  make  an  assault,  and  that  the  said  John 
Andersen,  alias  John  Anderson,  a  certain  pistol  then  and  there  charged 
with  gunpowder  and  leaden  bullets,  which  said  pistol  he,  the  said 
John  Andersen,  alias  John  Anderson,  in  his  hand  (but  which  hand  is  to 
the  said  jurors  unknown)  then  and  there  had  and  held  and  then  and 
there  piratically,  feloniously,  willfully  and  of  his  malice  aforethought 
did  discharge  and  shoot  off  to,  against,  and  upon  the  said  William 
Wallace  Saunders,  sometimes  called  William  Saunders,  with  intent  him, 
the  said  William  Wallace  Saunders,  sometimes  called  William  Saun- 
ders, then  and  there  to  kill  and  murder,  and  that  the  said  John  Ander- 
sen, alias  John  Anderson,  with  the  leaden  bullets  aforesaid  out  of  the 
pistol  by  the  S2a6.  John  Andersen,  a\\3iS  John  Anderson,  discharged  and 
shot  off  as  aforesaid,  then,  to  wit:  On  the  sixth  day  of  August,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-seven, 
and  there,  to  wit:  On  the  high  seas  as  aforesaid,  in  and  on  board  of 
the  said  American  vessel,  and  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States  of  America,  and  within  the  jurisdic- 
tion of  this  court,  and  out  of  the  jurisdiction  of  any  particular  State 
of  the  United  States  of  America,  piratically,  feloniously,  willfully  and 
of  his  malice  aforethought  did  strike,  penetrate  and  wound  the  said 
William  Wallace  Saunders,  sometimes  called  William  Saunders,  in  and 
upon  the  head  of  him,  the  said  William  Wallace  Saunders,  sometimes 
called  William  Saunders  (and  in  and  upon  other  parts  of  the  body  of 
him,  the  said  William  Wallace  Saunders,  sometimes  called  William 
Saunders,  to  the  said  jurors  unknown),  giving  to  him,  the  said  Will- 
iam Wallace  Saunders,  sometimes  called  William  Saunders,  then  and 
there,  with  the  leaden  bullets  aforesaid,  so  as  aforesaid  discharged 
and  shot  off  out  of  the  pistol  aforesaid  by  the  said  John  Andersen, 
sdisis  John  Anderson,  with  the  intent  aforesaid,  in  and  upon  the  head 
of  him,  the  said  William  Wallace  Saunders,  sometimes  called  Will- 
iam Saunders  (and  in  and  upon  other  parts  of  the  body  of  him, 
the  said  William  Wallace  Saunders,  sometimes  called  William  Saun- 
ders to  the  said  jurors  unknown),  several  grievous,  dangerous  and 
mortal  wounds:  and  the  said  John  Andersen,  aXxdLS  John  Anderson,  did 
then  and  there,  to  wit.  At  the  time  and  place  last  above  mentioned, 
him,  the  said  William  Wallace  Saunders,  sometimes  called  William 
Saunders,  piratically,  feloniously,  willfully  and  of  his  malice  afore- 
thought cast  and  throw  from  out  of  the  said  vessel  into  the  sea,  and 
plunge,  sink,  and  drown  him,  the  said  William  Wallace  Saunders, 
sometimes  called  William  Saunders,  in  the  sea  aforesaid,  of  which 
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said  mortal  wounds,  casting,  throwing,  plunging,  sinking,  and  drown- 
ing the  said  William  Wallace  Saunders,  sometimes  called  William 
Saunders,  in  and  upon  the  high  seas  aforesaid,  out  of  the  jurisdiction 
of  any  particular  state  of  the  United  States  of  America,  then  and 
there  instantly  died.  And  the  grand  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  by  reason  of  the  casting  and  throwing  of  the 
said  William  Wallace  Saunders,  sometimes  called  William  Saunders, 
in  the  sea  as  aforesaid,  they  cannot  describe  the  said  mortal  wounds 
with  greater  particularity.  [And  so  the  jurors  aforesaid  {coruluding 
as  in  Form  No.  10585).]^ 

IV.  THE  VERDICT.2 


1.  The  matter  enclosed  by  and  to  be 
supplied  within  [  ]  will  not  be  found 
in  the  reported  case. 

2.  Beqoisites  of  Verdict  —  Generally.  — 
Consuli  the  title  Verdicts. 

Name  of  Accused.  —  Where  the  indict- 
ment describes  the  accused  as  '"John 
Do,  a  Yuma  Mohave  Indian,  whose  true 
name  is  to  the  grand  jury  unknown," 
and  the  verdict  set  out  in  the  transcript 
reads.  "  We,  the  jury,  find  the  defend- 
ant Que  Cha  Ca  guilty  of  murder  as 
charged  in  the  indictment,"  and  there 
is  nothing  in  the  record  to  connect  the 
party  charged  with  the  person  against 
whom  the  verdict  was  rendered  and 
judgment  pronounced,  the  supreme 
court  cannot  affirm  the  judgment  of  the 
lower  court.  Territory  v.  Do,  i  Ari- 
zona 507.  But  a  verdict  "  we  find  the 
defendant  guilty,"  when  there  is  but 
one  defendant,  is  good,  and  therefore  it 
is  no  error  to  allow  the  name  to  be  in- 
serted instead  of  "defendant."  Brown 
V.  State,  28  Ga.  199. 

Finding  Degree.  —  In  many  states, 
when  the  jury  find  the  defendant  guilty 
under  an  indictment  for  murder,  they 
must  ascertain  by  their  verdict  the  de- 
gree of  the  offense. 

Alabama.  —  Crim.  Code  (1896),  §  4857; 
Hall  V.  State,  40  Ala.  698  {citing  John- 
son V.  State.  17  Ala  618;  Cobia  v.  State, 
16  Ala.  781);  Robertson  v.  State,  42 
Ala.  509;  Murphy  v.  State,  45  Ala.  32; 
Levison  v.  State  54  Ala.  520;  Kendall 
V.  State,  65  Ala.  492,  Story  v.  State.  71 
Ala.  329;  Dover  v.  State,  75  Ala.  40. 

Arkansas.  — Sand.  &  H.  Dig.  (1894),  § 
2255;  Thompson  v.  State  26  Ark.  323; 
Allen  V.  State,  26  Ark.  333;  Trammel! 
V.  State,  26  Ark.  534;  Neville  v.  State, 
26  Ark.  614,  Carpenter  v.  State,  58 
Ark.  233. 

California.  —  Pen.  Code  (1897),  § 
1157;  People  V.  Campbell.  40  Cal.  129, 
People  V.  O'Neil,  78  Cal.  388. 


Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§§  1176,  1181. 

Delaware.  —  Rev.  Stat.  (1893),  p.  923, 
c.  127,  §  4. 

Florida.  —  Rev.  Stat.  (1892),  §  2383; 
Hall  V.  State,  31  Fla.  177;  Lovett  v. 
State,  31  Fla.  164;  Nelson  v.  State,  32 
Fla.  244. 

Idaho.  —  Rev.  Stat.  (1887),  §  7925. 

Iowa.  — Code  (1897),  §  4730. 

Kansas.  — Gen.  Stat.  (1897),  c.  102,  § 
239. 

Maine.—  Rev.  Stat.  (1883),  c.  118,  §  4. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  ^  215. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
202,  §  3. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  9077;  Tully  V.  People,  6  Mich,  273; 
Baker  v.  People,  40  Mich.  411. 

Missouri. —  Rev.  Stat.  (1889),  §|  3461, 
4227;  State  V.  Montgomery,  98  Mo  399 
{overruling  State  v.  Core,  70   Mo.  491). 

Montana.  —  Pen.  Code  (1895),  g  2145. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
7213;  Parrish  v.  State,  18  Neb.  405. 

Nevada. —G&n.  Stat.  (1885),  §  4581; 
State  V.  Rover,  10  Nev.  388. 

Ne7v  Hampshire  —  Pub.  Stat.  (1891), 
c.  278,  §§  2.  9. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
iioo,  §  271. 

New  York. — Cook's  Code  Crim,  Proc. 
(1898),  g  444- 

North  Dakota.—  Rev.  Codes (1895),  §§ 
7072,  7075. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7316. 

Oklahoma. — Stat.  (1893),  §  5248. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  510,  §  231. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  6449. 

Texas.  —  Pen.  Code  (1895),  art.  712; 
Krebs  v.  State.  3  Tex.  App.  348;  Dubose 
V.  State,  13  Tex.  App.  418;  Armstead». 
State,  22  Tex.  App.  51,  Z wicker  v.  State, 
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1.  Not  Guilty. 


(Tex.  App.  1889)  II  S.  W.  Rep.  663; 
Johnson  v.  State,  30  Tex.  App.  419; 
McCloud  V.  State,  37  Tex.  Crim.  Rep. 
237;  Harbolt  v.  State,  (Tex  Crim.  App. 
1897)  40  S.  W.  Rep.  983. 

Utah.—  YLcv.  Stat.  (1898),  §  4892. 

Vermont.  —Stat.  (1894),  §  4885. 

Virginia.  — Code  (1887),  §  4041. 

West  Virginia. — Code  (1891),  c.  159, 

§  »9. 

But  in  some  jurisdictions  the  verdict 
need  not  find  the  degree  of  the  offense. 
Territory  v.  Romine,  2  N.  Mex.  114; 
Territory  v.  Yarberry,  2  N.  Mex.  391; 
Timmerman  v.  Territory,  3  Wash.  Ter. 
445;  La  Tour  v.  State,  93  Wis.  603; 
St.  Clair  v.  U.  S.,  154  U.  S.  134;  and 
see  Dover  v.  State,  75  Ala.  40;  Kear- 
ney V.  People,  II  Colo.  258;  State  v. 
Weese,  53  Iowa  92.  While  in  others 
the  degree  need  only  be  found  where 
the  defendant  is  found  guilty  of  a 
different  degree  from  that  in  the  indict- 
ment. Porter  v.  State,  57  Ark.  267; 
People  V.  Rugg,  98  N.  Y.  537. 

Assessing  Punishment. — In  some  states 
the  jury  is  required  to,  or  may,  assess 
the  punishment. 

Alabama.  —  Crim.  Code  (1896),  §4858. 

California.  —  Pen.  Code  (1897),  §  190. 

Georgia  —3  Code  (1895),  §§  63,  1034. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  275. 

Iowa.  — Code  (1897),  §  4731. 

Kentucky. — Stat.  (1894),  §  1 149. 

Mississippi. — Anno.  Code  (1892),  §§ 
1151,  1439- 

Missouri.  —  State   v.    Burns.   99  Mo. 

471- 

North  Dakota.  —  Rev.  Codes  (1895), 

§  7073- 

Tennessee.  — Code  (1896),  §  7202 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  750;  Doran  v.  State,  7  Tex.  App.  385. 

Utah.—  K&w.  Stat.  (1898),  §  4162. 

iVest  Virginia. — Code  (1891),  c.  159, 

§19- 

But  in  Georgia  a  verdict  finding  de- 
fendant guilty  of  murder  is  not  illegal 
because  the  jury  did  not  recommend 
imprisonment  for  life  as  the  punish- 
ment, such  recommendation  being  dis- 
cretionary with  the  jury.  Thomas  v. 
State,  89  Ga.  479. 

Recommendation  to  Mercy.  —  On  a 
prosecution  for  murder,  a  verdict  of 
"guilty"  with  a  recommendation  to 
mercy  is  valid.  In  re  Harris,  93  Ga. 
203  {/allowing  West  v.  State,  79  Ga. 
773);  State  V.  Bennett,  40  S.  Car.  308. 


^'  As  Charged  in  the  Indictment."  — 
Upon  trial  of  an  indictment  for  murder 
in  the  first  degree,  a  verdict  will  not  be 
defective  for  omitting  to  specify  that 
defendant  was  found  guilty  "as  charged 
in  the  indictment."  Moon  v.  State,  3 
Ind.  438, 

Several  Counts.  —  Where  an  indict- 
ment contains  two  or  more  counts  dif- 
fering only  in  the  description  of  the 
means  or  instrument  by  which  the 
homicide  was  committed,  the  jury  can 
not  be  required  to  specify  in  their  ver- 
dict on  what  count  it  is  founded.  Kil- 
gore  V.  State,  74  Ala.  i;  Jackson  v. 
State,  74  Ala.  26;  Brown  v.  State,  105 
Ind.  385. 

Signature.  —  A  verdict  of  murder 
having  been  delivered  in  open  court 
and  recorded,  the  fact  that  it  did  not 
appear  by  the  record  to  have  been 
signed  was  immaterial.  Hall  v.  Com., 
89  Va.  171. 

Sufficient  Verdicts.  — A  verdict  "  wee 
the  jurors  finde  the  defendant  giltyand 
of  mrder  in  the  first  degree,  and  assess 
his  confinement  in  the  penetentiary 
for  life,"  was  held,  sufficiently  certain, 
though  the  "u"  was  omitted  from 
"murder"  and  "  punishment  at "  be- 
fore "confinement."  Walker  z/.  State, 
13  Tex.  App.  618,  44  Am.  Rep.  716, 
note. 

Other  sufficient  verdicts  will  be  found 
in  the  following  cases,  to  wit:  Noles  v. 
State,  24  Ala.  672;  Noles  v.  State,  26 
Ala.  31;  Bramlett  v.  State,  31  Ala.  376; 
Hughes  V.  State,  117  Ala.  25;  State  v. 
Trout,  74  Iowa  545;  Hays  v.  Com., 
(Ky.  1890)  14  S.  W.  Rep.  833;  Thomas 
z/.' State,  73  Miss.  46;  Leschi  v.  Terri- 
tory, I  Wash.  Ter.  13. 

Insufficient  Verdicts.  —  A  verdict  con- 
sisting of  the  single  word  "  man- 
slaughter," written  on  the  indictment, 
is  fatally  defective,  and  is  not  cured  by 
a  polling  of  the  jury,  when  the  only 
question  asked  was  "  Is  manslaughter 
your  verdict?"  State  v.  Johnson,  46 
La.  Ann.  5. 

A  verdict  "  Guilty  of  capital  punish- 
ment "  cannot  serve  as  a  foundation 
for  a  sentence  of  death;  the  meaning 
(whether  guilty  with  capital  punish- 
ment or  without)  is  ambiguous.  State 
V.  Foster,  36  La.  Ann.  857. 

A  verdict  finding  defendant  guilty  of 
murder  in  the  "fist"  degree  is  insuflS- 
cient.  Wooidridge  v.  State,  13  Tex. 
App.  443,  44  Am.  Rep.  708. 
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Form  No.  10586.* 

State  of  Indiana  ) 

against  y  No.  113. 

John  Doe.        ) 

We,  the  jury,  find  the  defendant  not  guilty,  as  charged  in  the 
indictment. 

Andrew  Jackson,  Foreman. 

2.  Guilty. 

a.  Not  Specifying  Degree. 

(1)  Generally. 

Form  No.  10587. 

(Ballinger's  Anno.  Codes  &  Stai.  Wash.  (1897),  §  6961.)' 

We,  the  jury,  in  the  case  of  the  state  of  Washington,  plaintiff, 
against  yM«  Doe,  defendant,  find  the  defendant  guilty. 

Andrew  Jackson,  Foreman. 

(2)  Assessing  Punishment. 

Form  No.  10588. 

(Precedent  in  Marion  z/.  State,  20  Neb.  250.)* 
The  State  of  Nebraska, 

V, 

Jackson  Marion. 

We,  the  jury,  duly  empaneled  and  sworn,  do  find  the  defendant 
guilty  of  murder  as  charged  in  the  indictment,  and  do  fix  the  penalty 
to  be  death. 

A.  B.  McComb,  Foreman. 

b.  Specifying  Degrea 
(1)  Generally, 

Form  No.  10589. 

(Precedent  in  State  v.  Ryan.  13  Minn.  370.)' 

1.  See.  generally,  supra,  note  2,  p.  527-     dered,  and  therefore,  the  only  rational 

2.  Objection  was  made  to  this  verdict  rule  that  can  be  adopted  by  which  to 
because  it  failed  to  find  the  degree  of  measure  its  sufficiency,  is,  does  it  show 
murder  of  which  defendant  was  guilty,  clearly,  and  without  any  doubt,  the  in- 
but  the  verdict  was  held  sufficient,  for.  tention  of  the  jury  and  their  finding  on 
by  the  law  under  which  the  defendant  the  issues  presented  to  them?  If  it 
was  tried  and  which  was  in  force  at  does,  it  cannot  be  declared  bad  without 
the  time  of  the  homicide,  murder  was  sacrificing  substance  and  justice  to 
not  divided  into  degrees,  as  it  is  by  the  form.  No  error  that  is  not  a  violation 
present  Nebraska  code.  of  some   positive   rule  of  law  or  which 

See,  generally,  supra,  note  2.  p.  527.  may  not  probably  prejudice  the  defend- 

3.  As  to  this  verdict,  Wilson,  C.  J.,  ant,  can  be  a  ground  for  reversal  on 
said:  "  Its  form  is  not  to  be  approved,  appeal.  I  think  the  language  of  the 
but  there  is  no  set  form  of  words  in  verdict  leaves  no  doubt  as  to  its  mean- 
which  a  verdict   is   required   to  be  ren-  ing.  or  as  to  the  intention  of  the  jury. 
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We,  the  jury  in  the  case  of  the  State  of  Minnesota  against  John 
Ryan^  do  find  a  verdict  of  murder  in  the  first  degree. 

[Andrew  Jackson^  Foreman.]^ 

Form  No.  10590. 

(Precedent  in  State  v.  Meyers,  gq  Mo.  it6.)* 

We,  the  jury,  find  the  defendant  guilty  of  murder  in  the  first  degree, 
as  charged  in  the  second  count  of  the  indictment. 

[Andrew  Jackson^  Foreman. J* 

Form  No.  i  o  5  9  i . 

(Precedent  in  Davis  v.  Utah,  151  U.  S.  263.)' 

[The  People  of  the  Territory  of  Utah  J 
against  v 

Enoch  Davis.  Y  ) 

We,  the  jury  empanelled  in  the  above-entitled  cause,  find  the 
defendant,  Enoch  Davis,  guilty  of  murder  in  the  first  degree  as  charged 
in  the  indictment. 

Newell  Brown,  foreman. 

(2)  Guilty  on  One  Count,  Not  Guilty  on  Other. 

Form  No.  10592. 

(Precedent  in  State  v.  Blunt,  no  Mo.  339.)* 
We,  the  jury,  find  defendant  guilty  of  murder  in  the  first  degree  as 
charged  in  the  second  connt  of  the  indictment,  and  we  find  him  not 
guilty  as  to  the  first  count  of  the  indictment. 

W.  E.  Jeffers,  Foreman. 

(3)  Assessing  Punishment. 

Form  No.  10593. 

(Precedent  in  Ezell  v.  State,  103  Ala.  11.)* 

We,  the  jury,  find  the  defendant  guilty  of  murder  in  the  first  degree, 
and  fix  the  penalty  death. 

[Andrew  Jackson,  Foreman.  J^ 

Its  informality  does  not  tend  to  render  4,  This  verdict  is  sufficient  on  which 

it  obscure  or  ambiguous,  or  to  preju-  to  enter  judgment  of  murder  in  the  first 

dice   the  rights  of  the  defendant,  and  degree. 

therefore  does  not  affect  the  judgment."  See.  generally,  supra,   note  2,  p.  527. 

See,  generally,  supra,  note  2,  p.  527.  6.  After  the  jury  was  discharged,  and 

1.  The  matter  enclosed  by  [  ]  will  defendant  removed  from  the  room,  the 
not  be  found  in  the  reported  case.  court,   on   motion   of   the  solicitor,  di- 

2.  This  verdict  is  in  strict  conformity  rected  the  jury  to  take  their  seats  in  the 
to  the  requirements  of  Mo.  Rev.  Stat,  jury  box,  and  insert  the  word  "at" 
(1886),  §  3461.  in  that  it  ascertains  as  a  between  the  words  "penalty"  and 
fact  the  degree  of  murder  of  which  the  "  death  "  It  was  held  that  the  original 
defendant  was  guilty.  verdict  was  definite  and  legal,  and  that 

See,  generally,  supra,  note  2,  p.  527.     inserting  the  word  "at"  did  not  alter 
8.  See,   generally,  supra,  note  2,  p.     its  effect. 
527.  See,  generally,  supra,  note  2,  p.  527. 
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Form  No.  10594. 

(Precedent  in  Lewis  v.  Stale,  51  Ala.  4.)' 

We,  the  jury,  find  the  defendant  guilty  of  murder  in  the  second 
degree,  and  recommend  his  sentence  to  the  penitentiary  for  twenty 
years. 

[Andrew  Jackson,  Foreman.]^ 

Form  No.  10595. 
(Precedent  in  State  v.  Allen,  64  Mo.  69.)' 

We,  the  jury,  find  the  defendant,  John  W.  Allen,  guilty  of  murder 
in  the  second  degree  as  charged  in  the  indictment  and  assess  his 
punishment  at  imprisonment  in  the  State  penitentiary  for  a  term  of 
twenty  years. 

J.  W.  Hatfield,  Foreman. 

Form  No.  10596. 

(Precedent  in  Carroll  v.  State,  24  Tex.  App.  313.)* 

We,  the  jury,  find  the  defendant  guilty  as  charged  in  the  indict- 
ment of  murder  in  the  first  degree,  and  assess  his  punishment  at 
lifetime  in  the  penitentiary. 

\Andrew  Jackson^  Foreman.  ]* 

Form  No.  10597. 

(Precedent  in  State  v.  Williams,  14  W.  Va.  852.)* 

We,  the  jury,  find  the  defendant,  Sarah  Jane  Williams,  guilty  of 
murder  in  the  first  degree,  and  we  do  further  find  that  she  be  pun- 
ished by  confinement  in  the  penitentiary. 

,  Hugh  N.  McLaughlin. 

(4)  With  Recommendation  to  Mercy. 

Form  No.  10598. 

(Precedent  in  Grant  v.  State,  33  Fla.  291.)* 

We,  the  jury,  find  the  defendant  guilty  of  murder  in  the  first  degree, 
and  recommend  him  to  the  mercy  of  the  court. 

[Andrew  Jackson,  Foreman. J^ 

1.  This  verdict  is  sufficiently  formal  6.  In  this  case  the  jury  returned  the 
and  certain  to  sustain  a  judgment  and  following  verdict:  "  We,  the  jury,  find 
sentenceof  imprisonment  for  the  period  defendant  guilty  of  manslaughter  in 
recommended.  the   first   degree."     The  court  refused 

See,  generally,  supra,  note  2,  p.  527.  to  accept  this  verdict,  as  there  were  no 

2.  The  matter  enclosed  by  [  ]  will  degrees  in  manslaughter.  The  jury 
not  be  found  in  the  reported  case.  then  retired,  and  returned  the  verdict 

3.  See  a  similar  form  in  State  v.  Mox-  given  in  the  text.  It  was  held  that  the 
ley,  115  Mo.  644;  and  see,  generally,  court  did  not  err  in  refusing  to  receive 
supra,  note  2,  p.  527.  the  first  verdict,  and  in  accepting  the 

4.  This  verdict  was  held  sufficient.  second  one. 

See,  generally,  supra,  note  2,  p.  527.         See,    generally,    supra,     note    2,    p. 
6.  See,  generally,  supra,  note  2,  p.  527.     527. 
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V.  JUDGMENT  AND  SENTENCE.^ 

Form  No.  19599. 

(Sand.  &  H.  Dig.  Ark.  (1894),  p.  1669,  No.  i^.f 

State  of  Arkansas,  plaintiff, 
against 
John  Smith,  defendant. 
The  defendant  was  this  day  brought  into  court,  and,  being  informed 


1.  Seqaisites  of  Jadgment  —  Stating 
Degree,  — A  judgment  stating  that  de- 
fendant has  been  convicted  of  the 
"murder"  of  deceased  is  sufficient, 
though  it  does  not  show  that  it  was 
murder  in  the  first  degree.  People  v. 
McNuIty,  93  Cal.  427. 

Jury  Properly  Sworn. —  The  judg- 
ment should  show  that  the  jury  were 
properly  sworn  as  required  by  law. 
Perry  v.  State,  43  Ala.  21, 

A  recital  in  the  judgment  entry  that 
the  jury  "  were  sworn  and  charged  well 
and  truly  the  issue  joined  to  try,  where- 
in the  State  of  Alabama  is  plaintiff  and 
Robert  Washington,  the  prisoner  at  the 
bar,  is  defendant  on  trial,  and  a  true 
verdict  to  render  according  to  the  evi- 
dence," shows  a  substantial  compliance 
with  the  code  requirement  as  to  the 
oath  of  the  jury.  Washington  v.  State, 
60  Ala.  10. 

Question  Asked  Accused. — The  judg- 
ment should  show  that  the  defendant 
was  asked  by  the  court,  or  by  the  clerk 
in  the  presence  of  the  court,  if  he  had 
anything  to  say  why  judgment  should 
not  be  pronounced  against  him,  particu- 
larly when  prisoner  is  unaccompanied 
by  counsel.     Perry  v.  State,  43  Ala.  21. 

Date  of  Execution.  —  Where  the  judg- 
ment in  a  capital  case  does  not  specify 
the  day  on  which  the  prisoner  is  to  be 
executed,  it  is  defective,  but  the  ap- 
pellate court  in  affirming  the  judgment 
will  appoint  a  day  of  execution  Russell 
V.  State,  33  Ala.  366. 

The  date  of  sentence  and  day  of 
execution  may  be  expressed  in  figures 
instead  of  letters.  Noles  v.  State,  24 
Ala.  672. 

Against  Joint  Defendants.  —  Where 
two  persons  are  jointly  tried  and 
convicted  of  murder  and  the  court 
thereupon  adjudges  '  that  the  said  de- 
fendants be  confined  in  the  penitentiary 
of  the  State  of  Alabama  during  their 
natural  life-time."  this  is  equivalent 
to  sentencing  each  to  imprisonment 
during  his  natural  life.  White  v  Slate, 
30  Ala.  518. 


Precedents  —  Generally.  —  For  other 
forms  see  Jackson  z/.  People,  18  111.  269; 
White  V.  State,  16  Tex.  206;  People  v. 
Wilkinson,  2  Utah  158,  Gon-shay-ee, 
Petitioner.  130  U.  S.  343. 

Death  by  Shooting.  —  In  Davis  v. 
Utah,  151  U.  S.  262,  where  the  prisoner 
elected  to  be  shot,  judgment  was  en- 
tered as  follows,  to  wit:  "The  defend- 
ant being  present  in  court,  the  motions 
for  a  new  trial  and  in  arrest  of  judg- 
ment having  been  separately  argued  by 
respective  counsel,  and  the  court  now 
being  fully  advised  therein,  orders  that 
said  motions  be  overruled-,  to  which 
order  the  defendant  excepts.  Defend- 
ant being  present  in  court  and  being 
asked  by  the  court  if  he  had  anything 
to  say  why  sentence  should  not  now 
be  pronounced  against  him,  and  he 
answering  in  the  negative,  and  said 
defendant  having  chosen  to  be  shot 
instead  of  hanging. 

Thereupon  the  court  rendered  its 
judgment.  Whereas  you,  the  said 
Enoch  Davis,  having  been  duly  con- 
victed of  the  crime  of  murder  in  the 
first  degree,  without  any  recommenda- 
tions whatever,  it  is  therefore  ordered, 
adjudged,  and  decreed  that  you,  the 
said  Enoch  Davis,  be  taken  hence  to  the 
penitentiary  of  the  Territory  of  Utah, 
where  you  shall  be  safely  kept  until 
Friday,  December  30,  iSg2,  and  that  be- 
tween the  hours  of  ten  in  the  forenoon 
a.nd  four  in  the  afternoon  on  said  day 
you  be  taken  from  your  place  of  con- 
finement to  the  jail  or  jail  yard  of  the 
county  jail  of  the  county  of  Uintah, 
or  some  other  private  or  convenient 
place  in  said  county  of  Uintah,  and 
that  you  then  and  there  be  shot 
till  you  are  dead.  You  are  hereby 
remanded  into  the  custody  of  the  U.  S. 
marshal  of  Utah,  who  will  see  that  this 
judgment  and  sentence  of  the  court 
are  carried  out  and  executed.  To 
which  orders  defendant  excepts." 

2.  Arkansas.  —  Sand.  &  H.  Dig. 
(1S94).  i^ij  2284,  2287.  See  also  supra, 
note  I. 


632 


Volume  9. 


10599.  HOMICIDE.  10601. 

of  the  nature  of  the  indictment,  plea  and  verdict,  was  asked  if  he  had 
any  legal  cause  to  show  why  judgment  should  not  be  pronounced 
against  him;  and  none  being  shown,  it  is  adjudged  by  the  court  that 
the  defendant  be  taken  to  the  jail  of  Pu/aski  County ,  and  there  safely 
kept  until  the  fentA  day  of  September.,  iSP^.  on  which  day,  between 
sunrise  and  sunset,  the  sheriff  of  Pulaski  County  shall  hang  him  by 
the  neck  until  he  is  dead. 

Form  No.  10600.' 

The  People  of  the  State  of  Colorado 

against 

John  Doe- 

At  this  day  comes  Daniel  Webster,  Esq.,  district  attorney,  who 
prosecutes  the  pleas  of  the  people  in  this  behalf,  and  the  said  defend- 
ant, John  Doe.,  is  brought  into  court,  and  by  Jeremiah  Mason.,  Esq., 
his  attorney,  also  comes. 

And  thereupon  the  said  defendant,  John  Doe,  is  brought  to  the  bar 
of  the  court,  and  it  is  inquired  of  him  if  anything  he  hath  to  say  why 
judgment  of  the  law  should  not  now  be  pronounced  against  him,  upon 
the  verdict  of  the  jury  in  this  cause.  And  the  counsel  speaks  in  his 
behalf. 

And  thereupon  it  is  considered  by  the  court  that  the  said  John  Doe 
be  remanded  to  the  custody  of  the  sheriff  of  this  county;  that  within 
twenty-four  hours  he  be  taken  by  the  sheriff,  and  delivered  into  the 
custody  of  the  warden  of  the  penitentiary  of  this  state;  that  he  be 
by  said  warden  kept  in  said  penitentiary  in  solitary  confinement  until 
the  third  week  in  the  month  of  May  next;  and  that  upon  a  day  and 
hour  in  said  week  to  be  designated  by  said  warden,  he  be  taken  from 
said  place  of  confinement  to  the  place  of  execution  within  the  con- 
fines of  said  penitentiary,  and  then  and  there  be  hanged  by  the  neck 
until  he  shall  be  dead. 

And  it  is  further  provided  by  the  court  that  the  said  people  do  have 
and  recover  of  and  from  the  said  defendant  y^/y  dollars,  its  costs  in 
this  behalf  laid  out  and  expended,  to  be  taxed,  and  have  execution 
therefor. 

Form  No.  i  o  6  o  i . 

(Bullitt's  Crim.  Code  Ky.  (1895),  p.  158.)' 

Commonwealth  of  Kentucky,  plaintiff, 

against 

John  Smith,  defendant. 

The  defendant  was  this  day  brought  into  court,  and,  being  informed 

of  the  nature  of  the  indictment,  plea,  and  verdict,  was  asked  if  he 

had  any  legal  cause  to  show  why  judgment  should  not  be  pronounced 

against  him;  and  none  being  shown,  it  is  adjudged  by  the  court  that 

the  defendant  be  taken  to  the  jail  of  Franklin  county,  and  there  safely 

kept  until  the  iC>M  day  oi  September,  iS77,   on   which  day,  between 

sunrise  and  sunset,  the  sheriff  of  ^ra«>^//«  county  shall  hang  him  by 

the  neck  until  he  is  dead. 

1.  See.  generally,  supra,  note  i,  p.  532.     (1895),  §  290.     See  also  supra,  note  I, 

2.  Kentucky.  —  Bullitt's  Crim     Code     p.  532. 
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VI.  EXECUTION  OF  DEATH  SENTENCE.^ 
1.  Death  Warrant. 

Form  No.  10602.* 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco.,  State 
of  California.,  Department  No.  S. 

Hon.  George  H.  Bahrs,  Judge. 

The  People  of  the  State  of  California  \  Convicted  of  murder  in  the  first 

r  desfree 

William  Henry  Theodore  Durrant.    )  ° 

Order  fixing  a  specified  time  for  the  execution  of  the  judgment  of 

death. 

Defendant,    William  Henry    Theodore   Durrant,    being    personally 


1.  For  Btatntes  of  the   various  states  New  Jersey.  —  Gen.     Stat.    (1895),    p. 

relating  to  the  method  of  executing  sen-  1142.  §  112. 

tence  of  death  see  as  follows,  to  wit.  New  Mexico.  —  Comp.     Laws  (1897), 

Alabama.  —  Crira.    Code    (1896),   §§  §  1067. 

5430-5443.  New    York.  —  Cook's    Code     Grim. 

Arizona.— '?&n.    Code  (1887).  §  1836  Proc.  (1898),  §55  491-509. 

et  seq.  North    Carolina.  —  Code    (1883),    §§ 

Arkansas.  —  Sand.  &  H.  Dig   (1894),  1243,  1244. 

§  2299  eiseq.  North  Dakota.  —  Rev.   Codes  {1895), 

California.  —  Pen.  Code  (1897).  §  1217  J^S  8305-8324. 

etseq.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  §§ 

Colorado. — Mills' Anno.  Stat    (1891),  7338-7343. 

§  \\^1  et  seq.  Oklahoma. —  Stat.(i  893),  §§  5299-5317. 

Connecticut.  —  Acts  (1893),  c.  137.  Oregon.  —  Hill's  Anno.   Laws  (1892), 

Delaware. —  Rev.  Stat.  (1893),  p.  981,  §^  1421-1425. 

c.  133,  §  30.  Pennsylvania.  —  Bright.     Pur.     Dig. 

Florida.  —  Rev.  Stat.  (1892).   §6;  2946,  (1894).  p.  511,  §  232. 


Rhode  Island.  —  Gen.  Laws  (1896),  c. 
277i  §  2. 

South  Carolina. — Crim.  Stat.  (1893), 
§  109. 

South  Dakota.  —  Dak.  Comp.  Laws 

(1887),  §§  7480-7496- 

Tennessee.  —  Code  (1896),  §§  6442, 
7204,  7253-7261. 

Texas. — Code    Crim.    Proc.    (1895), 


2947. 

Georgia. — 3  Code  (1895),  §§  1043-1049. 

Idaho. —  Rev.    Stat.  (1887),   §§  8020- 
8022. 

Illinois.  —  Starr    &    C    Anno.    Stat. 
<i896).  c.  38,  pars.  624-628. 

Indiana.  —  Horner's  Stat.  (1896).  §§ 
i872-i88o</. 

/owa.— Code  {1897).  §§  4732-4743. 

Kansas.  —  Gen.   Stat.   (1897),   c.    102,     arts.  861-870. 
§§335-341  Utah.— Rev.    Stat.   (1898).    §§4928, 

Kentucky.— ^\.a,\.   (1894).  §  4577,  4938-4942,  5052-5057- 

Maryland.  —  Pub.  Gen.  Laws  (1888),  Vermont.  — Stat.  (1894),  §§  2004-2011. 

art  27.  S  301  Virginia.  —  Code    (1887).    §§    4061- 

Minnesota.  —  Stat.    (1894).   §§    7408-     4064. 
7412.  Washington.  —  Ballinger's      Anno. 

Mississippi.  —  Anno.  Code  (1892),  §§     Codes  &  Stat.  (1897).  §§  6994-6996. 
1442,  1447-145 1.  West  Virginia. — Code  (1891).  c.  160, 

Missouri.  —  Rev.     Stat.     (1889).     §§     §§  8-12. 
4245-4260.  Wyoming.  —  Rev.     Stat.    (1887).    §§ 

Montana.  —  Pen    Code  (1895)  §2255-     3333-3346. 
2257.  United  States.  —  Rev.  Stat.  (1878).  §§ 

Nebraska.  —  Comp.    Stat.  (1897)    §§     5325.  5340. 
7276-7282.  2.  This  form  is  copied  from  the  origi- 

Nevada. — Gen.  Stat.  (1895),  §4581.         nal  in  People  v.  Durrant,  116  Cal.  179. 

New  Hampshire. — Pub.  Stat   (1891),         See,    generally,     the    statutes    cited 
c.  255,  §  7.  supra,  note  I. 
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present  in  court,  and  being  also  represented  by  his  counsel,  and  the 
court  having  fully  inquired  into  the  facts,  and  the  court  finding  no 
legal  reason  or  reasons  to  exist  against  the  execution  of  the  judgment 
of  death  pronounced  against  said  defendant,  William  Henry  Theodore 
Durrani^  on  the  sixth  day  of  December,  a.  d.  one  thousand  eight  hun- 
dred and  niruty-five,  by  this  court,  for  the  murder  of  one  Blanch 
Lamont  on  the  third  day  of  April,  a.  d.  one  thousand  eight  hundred 
and  ninety-five,  in  the  City  and  County  of  San  Francisco,  State  of  Cali- 
fornia, and  of  which  crime  said  defendant  was  duly  convicted  on  the 
first  day  of  November,  a.  d.  one  thousand  eight  hundred  and  tiinety- 
five,  which  said  judgment  and  the  order  denying  defendant  a  new 
trial  were  affirmed  by  the  judgment  and  order  of  the  Supreme  Court 
of  the  State  of  California,  as  appears  from  the  remittitur  now  on  file 
in  this  court,  and  said  judgment  still  remaining  in  full  force,  all  of 
which  was  satisfactorily  made  to  appear  to  the  court,  and  all  and  sin- 
gular the  law  and  the  premises  being  by  the  court  here  seen  and 
understood,  the  court  thereupon  made  the  order  next  hereinafter  fol- 
lowing, in  the  words  and  figures,  to-wit: 

"■  The  Court  having  fully  inquired  into  the  facts,  and  there  appear- 
ing no  legal  reason  or  reasons  why  the  judgment  of  death  heretofore 
pronounced  against  you,  and  still  remaining  in  full  force,  should  not 
be  executed  according  to  law,  therefore,  in  pursuance  of  law,  it  is 
now  ordered  that  the  Sheriff  of  the  City  and  County  of  San  Francisco, 
State  of  California,  deliver  you,  William  Henry  Theodore  Durrant,  to 
the  Warden  of  the  State  Prison  at  San  Quentin,  County  of  Marin, 
State  of  California,  and  that  said  Warden  after  such  delivery,  keep 
you  in  close  confinement  in  said  State  Prison  until  the  execution  of 
the  judgment  of  death  heretofore  pronounced  against  you;  and  I  do 
now  order  that  the  judgment  of  death  be  executed  by  said  warden 
within  the  walls  of  said  State  Prison  on  Friday  the  seventh  day  of 
January,  a.  d.  one  thousand  eight  hundred  and  ninety-eight,  between 
the  hours  of  sunrise  and  noon  of  said  day,  by  hanging  you  by  the 
neck  until  you  are  dead.     And  may  God  have  mercy  on  your  soul." 

Done  in  open  Court  this  15th  day  of  December,  a.  d.  one  thousand 
eight  hundred  and  ninety-seven. 

George  H.  Bahrs, 

Judge  of  the  Superior  Court  of  the  City  and  County  of 

San  Francisco,  State  of  California. 

Attest:  — 

C.  F.  Curry, 

County  Clerk,  and  Ex-Officio  Clerk  of  the  Superior  Court 

of  the  City  and  County  of  San  Francisco, 

State  of  California. 

Form  No.  i  0603. 

(Cook  s  Code  Crim.  Proc.  M.  Y.  (1898),  p.  459,  No.  218.)* 

State  of  New  York,  \ 
County  of  Suffolk.    \ 

1.  New  York.  — Cook's  Code  Crim.  Proc.  (1898),  §  491.  See  also  statutes  cited 
supra,  note  i,  p.  534. 
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To  the  agent  and  warden  of  the  Sing  Sing  State  prison  at  Westchester 
county,  N.  Y. : 

Whereas,  at  a  trial  term  of  the  supreme  court,  held  in  and  for  the 
county  of  Suffolk,  at  the  county  courthouse  in  the  village  of  Riverhead, 
N.  V.  on  the  second  day  of  March,  i899,  and  on  following  days, 
one  John  Doe  was  put  upon  his  trial  for  the  murder  of  Richard  Roe 
in  said  county  of  Suffolk,  on  the  twentieth  day  of  December,  i898,  and 
upon  said  trial  was  found  guilty  of  murder  in  the  first  degree,  for 
said  killing  on  the  tenth  day  of  March,  iS99,  and  on  the  tenth  day  of 
March,  iS99,  was  sentenced  to  be  put  to  death  in  the  manner  pro- 
vided by  law,  on  some  day  in  the  week  beginning  the  twentieth  day 
of  April,  iS99,  now: 

It  is  hereby  ordered  that  execution  of  the  said  sentence  be  done 
upon  said  /ohn  Doe  by  you,  the  said  warden  of  Sing  Sing  prison,  in 
the  manner  provided  by  law,  on  such  day  in  the  week  beginning 
on  the  twentieth  day  of  April,  i899,  as  you  shall  determine,  within 
the  walls  of  your  said  prison  or  the  yard  or  inclosure  thereto  adjoining. 

Witness  my  hand  at  Riverhead,  aforesaid,  this  tenth  day  of  March, 
iS99. 

John  Marshall, 
Justice  Supreme  Court,  Presiding. 

2.  Sheriff's  Return.^ 

Form  No.  10604.' 

The  People  of  the  State  of  California 

vs. 
William  Henry  Theodore  Durrant. 
To  the  Honorable  th&  Superior  Court  oi  San  Francisco,  California'. 

I,  W.  E.  Hale,  Warden  of  the  California  State  Prison  at  San  Quen- 
tin,  do  hereby  certify  that  I  received  the  annexed  Death  Warrant  on 
the  Fifteenth  day  of  December,  one  thousand  eight  hundred  and  ninety- 
seven  {\Z9T)  and  that,  and  at  the  same  time  the  body  of  William 
Henry  Theodore  Durrant  was  delivered  into  my  custody  by  the  Sheriff 
of  San  Francisco  County,  California. 

I  further  certify  that,  pursuant  to  law,  I  invited  a  physician  in  good 
standing,  the  Rev.  Chaplain  of  the  Prison,  the  Attorney  General  of 
the  State,  and  such  friends  of  the  defendant's  designated  by  him,  not 
exceeding yfz/^,  and  more  than  twelve  reputable  citizens  of  California 
to  be  present  at  and  witness  said  execution,  together  with  such  Peace 
Officers  as  I  deemed  expedient. 

I  further  certify  that  on  the  Seventh  day  of  January,  one  thousand 
eight  hundred  and  ninety-eight  (i89<?)  at  ten-thirty-five  o'clock  y*.  m.  of 
that  day,  the  annexed  warrant  was  duly  executed  within  the  walls  of 
the  State  Prison  at  San  Quentin,  as  designated  by  the  Court  in  which 
judgment  was  rendered,  by  hanging  the  said  William  Henry  Theodore 
Durrant  by  the  neck  until  he  was  dead. 

1.  See  also  a   form  in  Cook's  Code        2.  This  form  Is  copied  from  the  record 
Crim.  Proc.  N.  Y.   (1898),  p.   459,    No.     in  People  v.  Durrant,  116  Cal.  179. 
219.  See,  generally,  supra,  note  i,  p.  534. 
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The  name  of  the  physician  and  twelve  reputable  citizens  present  are 
hereto  attached  and  made  a  part  of  this  return,  as  witnesses  of  said 
execution. 

And  I  further  certify  that  no  other  persons  than  those  mentioned 
in  section  1229  of  the  Penal  Code  were  present  at  said  execution. 

Respectfully  submitted  \^\%  Seventh  day  oi  January.,  a.  d.  one  thou- 
sand eight  hundred  and  ninety-ets^ht  (i89^). 

W.  E.  Hale,  Warden, 
California  State  Prison  at  San  Quentin. 

California  State  Prison,  San  Quentin. 
We  the  undersigned  citizens  of  the  State  of  California,  certify  that 
we  were  present  at  the  California  State  Prison  on  the  seventh  day  of 
January,  iS98,  and  witnessed  the  execution  of  William  Henry  Theodore 
Durrant  as  provided  by  law. 
Wm.  M.  Law  I  or,  M.  D., 

Resident  Physician. 

John  G.  Fitzgerald. 
J.  S.   Warden. 
R.  C.  Whelan. 
J.  K.  Smith. 
A.  Sattler. 

A.  P.  O'Brien,  M.  D. 
Wm.  L.  Schuen 
James  Markland. 
Barrett,  M.  D. 
A.  Serafni. 

Franklin  F.  Lord,  M.  D. 
Ernest  Hey  mans,  M.  D. 
There  were   also   present  upon   request  of  the   condemned,  his 
father  William  A.  Durrant,    Dr.  Marion  Trasher,  Charles  W.  Smythe 
and  F.  R.  Cook. 

W.  E.  Hale,  Warden. 
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I.  ACTION  AGAINST  HUSBAND  AND  WIFE. 

1.  For  Necessaries. 

a.  In  General. 
Form  No.  10605.' 

(  Title  of  court  and  address  as  ifi  Form  No.  693^.. ) 

The  petition  of  John  Doe,  of  the  city  of  Fairfield,  in  said  county  of 
Freestone,  plaintiff,  against  Richard  Roe  and  Julia  Roe,  his  wife,  of 
said  city  and  county,  defendants,  respectfully  showeth: 

That  heretofore,  to  wit,  on  divers  dates  between  the  first  day  of 
January,  iS97,  and  the  first  day  oi  January,  iS98,  the  defendants 
became  indebted  to  the  plaintiff  in  the  sum  of  three  hundred  and 
twenty  dollars,  for  goods,  wares  and  merchandise  furnished  for  the 
use  and  benefit  of  the  said  Julia  and  her  family;  a  bill  of  articles  with 
the  date  of  the  delivery  of  the  respective  items  being  hereto  annexed 
and  made  a  part  of  this  petition,  marked  Exhibit  A.  That  at  the  time 
when  the  said  articles  were  furnished,  the  sdad  Julia  Roe  was  and 
now  is  the  wife  of  the  said  defendant,  Richard  Roe;  that  the  said 
defendant,  Richard  Roe,  at  the  time  said  articles  were  furnished,  was 
and  now  is  wholly  insolvent  and  unable  to  support  his  wife  and  family; 
that  the  ssnd  Julia,  at  the  time  said  articles  were  furnished,  had  and 
now  has  a  large  number  of  children  under  the  age  of  sixteen  years; 
that  the  goods,  wares  and  merchandise  furnished  by  your  petitioner 
as  aforesaid  were  necessaries  for  the  said  Julia  and  her  children,^  that 
said  goods,  wares  and  merchandise  were  sold  and  delivered  to  the 
sdUd  Julia  Roe  at  her  special  instance  and  request;  that  the  said 
defendants,  though  often  thereunto  requested,  have  hitherto  wholly 
refused  and  failed  to  pay  the  same  or  any  part  thereof;  and  the  said 
sum  of  money  is  now  due  and  unpaid. 

Wherefore,  petitioner  sues  and  prays  for  citation  against  the  said 
defendants,  and  for  judgment  for  the  aforesaid  amount  against  the 
defendants,  and  for  execution  against  the  property  of  the  said  Julia 
Roe,  and  for  general  relief. 

Jeremiah  Mason,  Attorney  for  Plaintiff. 

1.    Texas'.  —  A  married   woman   may  property  of  the  wife,  at  the  discretion 

contract  debts  for  necessaries  furnished  of  the  plaintiff.     Tex.  Rev.  Stat.  (1895), 

herself  or  children,  and  for  all  expenses  art.  2971. 

which   may  have   been  incurred  by  the        2.  That  debt  was  contracted  by  wife, 

wife   for  the   benefit   of    her   separate  or  by  her  authority,     for    necessaries 

estate,  and  for  such  debts  the  husband  furnished  herself   or  her   children,   or 

and  wife  shall  be  jointly  sued.     Rev.  for  expenses   incurred  by  her  for  the 

Stat.  (1895),  arts.  1201,  2970.  benefit  of  her  separate  property,  or  to 

If,    upon   '.he   trial   of    such   suit,  it  render  her  estate  liable,  must  be  alleged 

shall  appear  to  the  satisfaction  of  the  in  the  petition.     Haynes  v  Stovall,  23 

court  and  jury  that  the  debts  so  con-  Tex.  625;  Brown  w.  Ector,  19  Tex.  346; 

tracted   or   the   expenses    so   incurred  Milburn  v.  Walker,  11  Tex.  329. 
were    for   the    purposes    enumerated.         In  an  action  against  a  husband  and 

and  also  that  the  debts  so  contracted  wife   on    a   note   executed    jointly    by 

or  expenses  so  incurred  were  reasonable  them   the  petition   must  show  that  the 

and  proper,  the  court  shall  decree  that  debt  was  contracted  for  the  benefit  of 

executions  may  be  levied  either  on  the  the  wife's   separate   property,  or  some 

common   property  or  on  the   separate  other   fact  that  would  authorize  judg- 
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b.  To  Subrogate  Rights  of  Tradesmen  to  Party  Advancing  Money  to 

Wife.' 

Form  No.  10606.' 

In  the  Court  of  Common  Pleas  oi  Lancaster  County,  Sitting  in  Equity. 

Between  'j 

yic^«Z>^(f,  plaintiff,        ' 
and 
Richard  Roe,  defendant. 
To  the  Honorable  the  Judges  of  said  court: 

Your  orator  complains  and  says: 

First.  —  That  on  the  first  day  of  March,  iS95,  one  yulta  Roe  was  the 
lawful  wife  of  one  Richard  Roe,  the  defendant  above  named,  and  as 
such  was  living  with  said  defendant  at  Lancaster,  in  the  county  of 
Lancaster,  in  the  commonwealth  of  Pennsylvania. 

Second. — That  on  or  about  the  aforesaid  date,  the  ^za^  Richard 
Roe,  without  the  fault  of  the  said  Julia,  wilfully  deserted  her,  and 
neglected  and  refused,  and  ever  since  has  neglected  and  refused,  to 
furnish  her  with  means  necessary  for  her  support;  and  has  withheld  all 
means  adequate  and  necessary  to  purchase  the  necessaries  of  life. 

Third.  —  That  the  said  Julia,  being  without  such  means  of  sup- 
port, and  being  in  need  of  the  necessaries  of  life,  your  orator,  at 
different  times  from  saidyfrj/  day  oi March,  i895,  down  to  the  time 
of  bringing  this  bill,  advanced  to  the  said  Julia,  at  the  request  of  the 
sa.\d  Julia,  and  for  the  purpose  of  securing  for  her  the  necessaries  of 
life,  divers  sums  of  money,  amounting  in  the  aggregate  to  eight  hun- 
dred dollars. 

Fourth.  —  That  the  said  sums  of  money  so  advanced  by  your  orator 
to  the  said  Julia  were  expended  by  the  said  Julia,  to  whom  said 
moneys  were  advanced  in  purchasing  the  necessaries  of  life,  for  which 
necessaries  the  defendant,  the  ssad  Richard  Roe,  is  legally  liable. 

Wherefore,  your  orator  prays: 

First.  —  That  he  may  be  subrogated  to  the  rights  of  the  several 
tradesmen  who  have  sold  the  said  Julia  Roe  the  aforesaid  goods 
necessary  for  the  support  of  life. 

Second.  — That  this  honorable  court  will  order  and  decree  that  the 
defendant,  the  said  Richard  Roe,  pay  to  your  orator  the  sum  of  eight 
hundred  dollars  so  advanced. 

Third.  —  Such  other  and  further  relief  as  your  honors  may  deem 
just  and  reasonable. 

Jeremiah  Mason,  Solicitor  for  Plaintiff. 

ment  against  her.     Covington   v.  Bur-  her,  equity  will  put  the  party  lending 

leson,  28  Tex.   368;  Trimble  v.  Miller,  or  advancing  the  money  in  the  place  of 

24  Tex.  214.  the  party  who  supplied  the  necessaries. 

1.  Although  the  husband  is  charge-  Walker  z/.  Simpson,  7  W.  &  S.  (Pa.)  83. 
able  at  law  for  only  necessaries  sup-        2.  This   is   substantially   the   bill  in 

plied  to  his  wife  at  her  request,  and  not  Kenyon    v.    Farris,    47    Conn.    510,    in 

for    money  lent   or   advanced    to  her,  which   case  it  was  held  that   where  a 

because    money   cannot  be  considered  wife  has  been  deserted  by  her  husband, 

necessaries;  yet.  where  the  money  lent  a  person  who  advances  money  to  the 

or  advanced  has  been  applied  to  the  wife   for  the  purchase  of   necessaries, 

payment   of   necessaries   furnished    to  and  the  money  has  been  applied  for 
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2.  On  Contract,  for  Benefit  of  Separate  Estate. 

a.  In  General. 

Form  No.  10607. 

(Conn.  Prac.  Act.  p.  94,  No.  143.)' 

{Commencement  of  writ  as  in  Form  No.  5912. ) 

1.  Between /anuarv  1st,  iS79,  a.nd  August  1st,  i879,  the  plaintiff 
furnished  to  the  defendant,  Sarah  Doe,  who  then  was,  and  still  is,  the 
wife  of  the  defendant,  y^^»  Z>^(?,  materials  used  to  build  a  house  for 
her,  upon  and  for  the  benefit  of  her  own  separate  lands,  situated  in 
Danbury,  and  upon  the  credit  of  her  said  separate  estate. 

2.  Said  Sarah  Doe,  in  consideration  that  the  plaintiff  would  furnish 
such  materials  as  aforesaid,  then  and  there  promised  the  plaintiff 
that  she  would  pay  for  the  same  as  much  as  they  should  be  reason- 
ably worth,  out  of  her  own  separate  property,  and  did  appoint  the 
same  to  be  paid  for  out  of  her  separate  property. 

3.  Such  materials  so  furnished  were  reasonably  worth  %]f.,000, 
which  sum  became  due  to  the  plaintiff  from  her  on  August  15th,  i879, 
but  no  part  thereof  has  been  paid. 

4.  Said  lands  are  bounded  and  described  as  follows,  (^describing 
them,)  and  were,  at  and  before  the  marriage  of  the  defendants,  since 
have  been,  and  now  are,  her  sole  and  separate  property;  and  are 
worth  about  %10,000. 

The  plaintiff  claims,  that  said  separate  property  of  Sarah  Doe  be 
charged  with  the  payment  of  said  sum  of  '^000,  and  the  costs  of 
this  action,  and  be  applied  to  the  payment  of  the  same. 

(^Conclusion  0/  writ  as  in  Form  No.  5912.) 

Form  No.  10608.' 

To  the  Judge  of  the  Circuit  Court  of  the  Seventh  Judicial  Circuit  of 
the  State  of  Florida,   in  and   for  Orange  County,   in  Chancery 
Sitting: 
Samuel  C.    Watkins,  of   the    town  of  Sanford,    in   the  county   of 
Orange,  and  state  of  Florida,  brings  this  his  bill  against  Sallie  J.  Gar- 
vin and  Wade  Garvin,   her  husband,   both  of  the  town  of  Sanford, 
county  of  Orange,  and  state  of  Florida.     And  thereupon  your  orator 

that  purpose,  he  may  recover  in  equity  statutory  property  of  a  married  woman 

against  the  husband  the  money  so  ad-  can  be  charged  (in  equity)  with  a  de- 

vanced.  mand  for  work  done  and  material  fur- 

1.  Connecticut.  —  When  a  married  nished  on  said  property,  whether  in 
woman  shall  enter  into  a  contract  jointly  pursuance  of  her  personal  engagement 
with  her  husband  for  the  benefit  of  her  or  the  contract  of  her  husband,  who  acts 
estate,  or  their  joint  estate,  they  may  as  her  agent  and  with  her  knowledge 
be  jointly  sued  upon  the  same,  and  and  approval^  and  that  under  the  alle- 
her  property  attached  or  taken  on  exe-  gations  of  the  bill  the  complainant  was 
cution,  in  the  same  manner  as  if  she  entitled  to  a  decree  for  one  hundred 
were  unmarried.  Gen.  Stat.  (1888),  §  and  twenty-four  dollars  and  sixty  cents 
985.  and  interest  thereon,  and  that  the  same 

2.  This  form  is  based  upon  the  bill  in  was  a  charge  on  the  separate  property 
Garvin  v.  Watkins,  29  Fla.  151  In  described  in  the  bill  of  the  defendant, 
that  case  it  was  held  that  the  separate     Sallie  J.  Garvin. 
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complains  and  says,  that  on  the  tenth  day  of  February^  1886,  your  ora- 
tor instituted  a  suit  at  law  in  the  Circuit  Court  of  the  Seventh  Judicial 
Circuit  of  the  state  of  Florida^  in  and  for  Orange  county,  against  the 
said  Wade  Garvin  and  Sallie  J.  Garvin,  to  enforce  a  lien  for  work 
done  and  material  furnished  in  the  building  of  a  house  on  a  certain 
lot  or  tract  of  land,  described  as  follows,  to  wit;  {^describing  it).  That 
on  \.\i&  fifth  day  of  April,  a.  d.  x8<96,  your  orator  obtained  a  judgment 
in  said  court  against  the  said  Wade  Garvin  and  Sallie  J.  Garvin  for 
one  hundred  and  twenty-four  dollars  and  sixty  cents,  together  with  costs 
of  suit.  That  on  the  seventh  day  of  April,  j886,  execution  was  issued 
on  said  judgment,  directed  and  delivered  to  yohn  Lynch,  sheriff  of 
said  county  of  Orange,  which  execution  was,  on  said  seventh  day  of 
April,  levied  on  the  house  and  lot  above  described.  That  on  the  tenth 
day  of  May,  1S86,  due  advertisement  having  been  given  according  to 
law,  the  said  above  described  property  was  sold  at  public  auction  by 
said  sheriff  to  William  L.  Thrasher,  for  the  sum  of  one  hundred  and  fifty 
dollars;  and  on  said  tenth  day  of  May,  1S86,  a  deed  was  executed  to  said 
Thrasher  conveying  to  him  the  said  above  described  premises.  That 
afterward,  on  the  twentieth  day  of  May,  1S86,  the  said  Sallie  y.  Garvin 
and  Wade  Gannn  filed  a  bill  in  chancery  in  the  Circuit  Court  of 
Orange  county,  against  the  complainant  in  this  bill,  the  said  William 
L.  Thrasher,  the  purchaser  at  the  aforesaid  sale,  and  the  said  John 
Lynch,  sheriff  of  Orange  county,  in  which  bill  it  was  alleged  that  at 
the  time  of  the  institution  of  the  said  suit  at  law,  and  the  filing  of 
the  said  bill,  the  said  Sallie  J.  Garvin  was  a  married  woman;  and 
that  the  said  house  and  lot,  to  wit:  (describing  it),  sold  under  execu- 
tion upon  the  judgment  entered  in  said  suit,  was  the  separate  statu- 
tory property  and  estate  of  the  said  Sallie  /.  Garvin,  and  not  liable 
or  subject  for  any  debt  or  demand  against  her  husband,  the  said 
Wade  Garvin,  and  could  not  be  sold  under  said  execution.  And  the 
said  complainants  in  said  bill  prayed  that  the  said  judgment  and  exe- 
cution at  law,  and  all  proceedings  had  under  the  same,  be  declared 
null  and  void,  and  that  the  said  sale  be  set  aside,  and  that  the  said 
William  L.  Thrasher  be  ordered  to  reconvey  the  said  premises  so 
sold  to  the  said  Sallie  J.  Garvin;  and  that  upon  the  said  William 
L.  Thrasher  so  doing,  the  said  sheriff  refund  to  him,  the  said 
Thrasher,  the  purchase  money  paid  by  him  for  said  house  and  lot. 
Your  orator  further  says,  that,  by  the  consent  of  counsel  for  all  par- 
ties to  the  said  bill,  the  court  decreed  that  the  judgment  rendered  in 
said  suit  at  law  in  favor  of  the  said  Samuel  C.  Watkins  against  the 
said  Wade  Garvin  and  the  said  Sallie/.  Garvin  be  annulled  and  set 
aside  as  to  the  said  Sallie  /.  Garvin,  and  that  the  execution  issued 
thereon  be  quashed,  and  that  the  said  sale,  made  thereunder  be 
vacated  and  set  aside,  and  that  the  said  Thrasher  reconvey  the  said 
premises  to  the  said  Sallie  /.  Garvin,  and  that  the  said  sheriff  refund 
to  the  said  Thrasher  the  purchase  money  by  him  paid  on  said  pur- 
chase That  in  said  consent  decree,  however,  it  was  adjudged  that 
the  said  judgment  at  law,  in  favor  of  the  said  Samuel  C.  Watkins, 
stand  confirmed  as  against  the  said  defendant.  Wade  Garvin-,  and 
that  upon  the  failure  of  the  said  Wade  Garvin  to  pay  the  amount  of 
said  judgment,  and  interest  thereon,  and  all  costs,  within  ten  days 
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after  the  record  of  the  said  decree,  execution  issue  for  the  amount  of 
said  judgment,  interest  and  costs.  Your  orator  further  says,  that  the 
said  Thrasher,  in  conformity  with  said  decree,  reconveyed  said  house 
and  lot  to  the  said  Sallie  J.  Garvin;  that  the  said  Wade  Garvin  failed 
and  refused  to  pay  said  judgment,  interest  and  costs,  and  that  on  the 
first  day  of  February,  i8<5'7,  execution  was  issued  on  the  aforesaid 
judgment  against  the  said  Wade  Garvin,  directed  and  delivered  to 
John  Lynch,  sheriff  of  said  Orange  county,  which  said  execution  was 
by  said  sheriff,  on  the  second  day  of  February,  iS87,  levied  on  certain 
personal  property,  to  wit:  (^describing  /'/),  which  said  property  was 
claimed  by  the  said  Sallie  J.  Garvin  as  her  separate  property;  and, 
on  a  trial  in  the  Circuit  Court  of  said  Orange  county  in  reference 
thereto,  the  claim  of  the  said  Sallie  J.  Garvin  was  sustained,  and  the 
said  sheriff  of  Orange  county,  on  the  tenth  day  of  April,  i887,  returned 
the  said  execution  indorsed  that  search  had  been  made,  and  no 
property  could  be  found  upon  which  a  levy  could  be  made.  Your 
orator  further  says,  that  the  demand  sought  to  be  enforced  in  said 
suit  at  law,  and  on  which  said  judgment  was  obtained,  was  for  work 
done  and  material  furnished  by  the  said  Samuel  C.  Watkins,  for  the 
benefit  of  the  separate  statutory  property  of  the  said  Sallie  J.  Gar- 
vin in  building  her  dwelling-house  in  the  town  of  Sanford,  county  of 
Orange,  and  state  of  Florida,  on  the  said  lot  1,  block  11,  tier  B,  and 
which  said  property  has  been  decreed  to  be  the  separate  statutory 
property  of  said  Sallie  J.  Garvin.  And  your  orator  further  says  that 
the  contract  or  agreement  under  which  said  work  was  done,  and  the 
material  furnished  as  aforesaid,  was  made  by  the  said  Wade  Garvin 
as  agent  for  his  wife,  the  said  Sallie  J.  Garvin,  and  with  her  knowl- 
edge, approval  and  consent.  Your  orator  further  says  that  said 
Sallie  J.  Garvin  has  a  large  and  valuable  separate  statutory  property, 
consisting  of  the  aforesaid  dwelling-house  upon  which  said  work  was 
done,  and  for  the  construction  of  which  said  material  was  furnished, 
on  said  lot,  and  also  another  house  on  said  lot,  from  which  large 
rents  are  received,  and  also  valuable  personal  property.  And  to  the 
end  that  by  decree  of  the  court  the  said  Sallie  J.  Garvin  and  Wade 
Garvin  be  ordered  to  pay  the  said  sum  of  money,  due  as  aforesaid, 
with  interest  thereon,  and  costs,  to  the  said  Samuel  C.  Watkins,  on  or 
before  a  short  day  to  be  in  said  decree  named,  and  in  default  thereof 
the  said  statutory  property  of  the  said  Sallie  J.  Garvin,  or  so  much 
thereof  as  may  be  sufficient  to  pay  said  debt,  be  sold  by  a  master  oi 
said  court,  and  the  proceeds  applied  to  the  payment  of  your  orator's 
said  claim;  or  that  a  receiver  be  appointed  to  take  charge  of  the  said 
separate  statutory  property  of  the  said  Sallie  J.  Garvin,  or  so  much 
thereof  as  may  be  deemed  sufficient;  and  out  of  the  rents  and  profits 
arising  therefrom  to  pay  to  your  said  orator  the  said  demand  and  all 
costs,  including  about  twenty  dollars  incurred  by  your  orator  in  and 
about  the  levy  of  the  said  execution,  and  the  trial  of  the  claim  inter- 
posed by  the  said  Sallie  J.  Garvin;  and  that  your  orator  have  such 
other  and  further  relief  in  the  premises  as  his  case  requires  and  to 
your  honor  seems  meet.  May  it  please  your  honor  to  grant  unto 
your  orator  the  state's  writ  of  subpoena,  directed  to  said  Wade  Gar 
vin  and  Sallie  J.  Garvin,  commanding  them  and  each  of  them,  at  a 
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certain  day  and  under  a  certain  penalty  therein  to  be  inserted,  per- 
sonally to  be  and  appear  before  your  honor  and  then  and  there  to 
answer  all  and  singular  the  premises,  and  to  stand  to,  perform  and 
abide  by  said  order  and  decree  therein  as  to  your  honor  shall  seem 
meet. 

Samuel  J.  Watkins, 
Jeremiah  Mason^  of  Counsel  for  Complainant. 
(  Verification,  y- 

Form  No.  10609.' 
(3  Va.  Law  Reg.  615.) 

In  the  Circuit  Court  of  Bedford  County,  March  Rules,  \%98. 
Bedford  Coxxnty,  to  wit: 

John  Doe  complains  of  Julia  Roe,  who  has  been  summoned  to 
answer  the  said  plaintiff  in  an  action  of  trespass  on  the  case  in 
assumpsit: 

And  thereupon  the  said  plaintiff  saith  that  heretofore,  to  wit,  on 
the  tenth  day  oi  November,  in  the  year  one  thousand  eight  hundred 
and  ninety-seven,  at  the  county  aforesaid,  the  said  defendant  being 
then  and  there  a  married  woman,  and  as  such  entitled  to  certain  legal 
separate  estate,  acquired  under  the  provisions  of  chapter  103  of  the 
Code  of  Virginia,  was  indebted  to  the  said  plaintiff  in  the  sum  of 
one  hundred  dollars,  for  goods,  wares  and  merchandise  then  and 
there  by  the  said  plaintiff  sold  and  delivered  to  the  said  defendant 
on  the  faith  and  credit  of  the  said  legal  separate  estate,  and  at  the 
special  instance  and  request  of  the  said  defendant;  and  also  in  the 
further  sum  of  one  hundred  dollars  for  the  work  and  labor,  care 
and  diligence  of  the  said  plaintiff,  then  and  there  done,  performed 
and  bestowed  in  and  about  the  business  of  the  said  defendant,  on 

1.  Consult  the  title  Verifications.  as  intended  to  be  made  with  reference 

2.  Virginia. — A  married  woman  may  to  her  equitable  separate  estate  also,  if 
make  contracts,  as  if  sole,  in  respect  to  any  she  has.  as  a  source  of  credit  to 
her  trade,  business  and  labor,  services  the  extent  of  her  power  over  the  same, 
and  separate  estate,  or  upon  the  faith  unless  the  contrary  intention  is  ex- 
and  credit  thereof,  and  upon  such  con-  pressed  in  the  contract;  and  in  the 
tracts,  and  as  to  all  matters  connected  enforcement  of  every  such  contract 
with,  relating  to  or  affecting  such  against  her  equitable  separate  estate  a 
trade,  business  and  labor,  services  or  court  of  equity  may  in  any  case  sub- 
separate  estate,  and  upon  contracts  ject,  to  the  extent  of  her  power  over  the 
and  liabilities  made  or  incurred  before  same  and  of  her  interest  therein,  the 
her  marriage  she  may  sue  and  be  sued  corpus  of  any  real  estate  as  well  as 
in  the  same  manner,  and  there  shall  the  corpus  of  any  personal  estate  to 
be  the  same  remedies  in  respect  thereto,  her  separate  use,  but  the  corpus  of 
for  and  against  her  and  her  said  es-  such  real  estate  shall  not  be  subjected 
tate,  as  if  she  were  unmarried;  and  it  by  a  sale  of  the  same  or  any  part 
shall  not  be  necessary  for  her  to  sue  thereof  unless  it  be  admitted  or  be 
by  next  friend.  Code  (1887),  §  2288;  made  to  appear  that  the  rents  and 
Code  (Supp.  1898),  §  2288a.  profits  of  such  real  estate  will  not  be 

Every  contract  hereafter  made  by  a  sufficient  to  discharge  the  liabilities  of 

married    woman    which    she    has    the  such  estate  within  five  years,  provided, 

power  to  make  shall  be  deemed  to  be  that  if   the  contract  be  a  covenant  or 

made   with    reference    to    her    estate,  warranty  in   such  writing  as  is   men- 

which  is  made  her  separate  estate  by  tioned  in  section  2502  it  shall  be  subject 

this  chapter  as  a  source  of  credit,  and  to  the  provisions  of  said  section      Va. 

every  such   contract  shall   be   deemed  Code  (Supp.  1898),  §  2295. 
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the  faith  and  credit  of  the  said  legal  separate  estate,  and  at  hef 
special  instance  and  request;^  and  also  in  the  sum  of  one  hundred  do\- 
lars  for  money  then  and  there  lent  and  advanced  to  and  paid,  laid 
out  and  expended  for  the  said  defendant  on  the  faith  and  credit  of 
her  said  legal  separate  estate,  and  at  her  like  special  instance  and 
request;  and  also  in  the  further  sum  of  one  hundred  doWdiVs  for  other 
money  by  the  said  defendant  then  and  there  had  and  received,  and 
on  the  faith  and  credit  of  the  said  legal  separate  estate,  to  and  for 
the  use  of  the  said  plaintiff,  and  being  so  indebted  the  said  defendant, 
in  consideration  thereof,  afterward,  to  wit,  on  the  day  and  year  last 
aforesaid,  undertook  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  said  several  sums  of  money  in  this  count 
mentioned,  whenever  the  said  defendant  should  be  thereunto  after- 
ward requested. 

And  the  said  plaintiff  further  saith  that  heretofore,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  county  aforesaid,  the  said  defend- 
ant accounted  with  the  said  plaintiff  of  and  concerning  divers  other 
sums  of  money  before  that  time,  and  when  the  said  defendant  was  a 
married  woman,  and  as  such  entitled  to  certain  legal  separate  estate 
acquired  under  the  provisions  of  chapter  103  of  the  Code  of  Virginia, 
contracted  to  be  paid  by  the  said  defendant  on  the  faith  and  credit 
of  her  said  legal  separate  estate,  and  due  and  owing  to  the  said 
plaintiff;  and  then  in  arrear  and  unpaid;  and  upon  such  accounting 
the  said  defendant  was  found  in  arrear  and  indebted  to  the  said 
plaintiff  in  the  further  sum  of  one  hundred  dollars,  and  being  so  found 
in  arrear  and  indebted,  she,  the  said  defendant,  in  consideration 
thereof,  undertook  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  pay  to  him  the  said  sum  of  money  in  this  count  last  men- 
tioned, whenever  she,  the  said  defendant,  should  be  thereunto  after- 
ward requested. 

Nevertheless,  the  said  defendant,  although  often  requested,  hath 
never  as  yet  paid  to  the  said  plaintiff  the  said  several  sums  of  money, 
or  any  or  either  of  them,  or  any  part  thereof,  but  to  pay  the  same 
both  hitherto  wholly  neglected  and  refused,  and  still  doth  neglect 
and  refuse,  to  the  damage  of  the  said  plaintiff  t7vo  hundred  dollars. 
And  therefore  he  brings  his  suit. 

Jeremiah  Mason,  p.  q. 

b.  In  Debt  on  Single  Bill  of  Wife. 
Form  No.  i  o  6  1 0.* 

(3  Va.  Law  Reg.  614). 

In  the  Circuit  Court  of  Bedford  Connty,  March  Rules,  i%99. 
Bedford  Connty,  to  wit: 

John  Doe  complains  oi  Julia  Roe  of  a  plea  of  debt,  that  the  said 
defendant  render  unto  the  said  plaintiff  the  sum  oi  five  hundred  Ao\- 

1.    Statutory    Separate    Estate.  —  The     intended  to  charge  such  estate.     Duval 
declaration  must  aver  that  at  the  time     v   Chelf,  92  Va'.  489. 
of  executing  the  contract  the  defendant         2.    Virs^inia. — Code   (1887),    §    2288; 
was   the   owner  of   statutory  separate     Code  (Supp    1898),  §  2288a,  2295. 
estate,   and   that   by  the   contract   she 
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lars,  which  the  said  defendant  owes  to  and  from  the  said  plaintiff 
unjustly  detains. 

And  thereupon  the  said  plaintiff  saith,  that  heretofore,  to  wit,  on 
the  tenth  day  of  September  in  the  year  i8.9^,  at  the  said  county,  the 
said  defendant  being  a  married  woman,  and  as  such  entitled  to  a 
certain  legal  separate  estate,  acquired  under  the  provisions  of  chap- 
ter 103  of  the  Code  of  Virginia,  made  on  the  faith  and  credit  of  her 
said  legal  separate  estate  ^  her  certain  writing-obligatory,  sealed  with 
her  seal,  the  date  whereof  is  the  day  and  year  last  aforesaid,  whereby 
the  said  defendant  promised  and  obliged  herself  to  pay  to  the  said 
plaintiff,  on  the  y?r^/ day  of  ya«aary  next  ensuing  the  date  thereof, 
five  hundred  dollars,  and  the  plaintiff  avers  that  although  the  said 
sum  oi  five  hundred  dollars  in  the  said  writing-obligatory  specified 
hath,  according  to  the  tenor  and  effect  of  the  said  writing-obliga- 
tory, been  long  since  due  and  payable,  and  although  the  said  defend 
ant  hath  often  been  requested  to  pay  the  same  to  the  said  plaintiff, 
yet  the  said  defendant  hath  not  paid  to  the  said  plaintiff  the  said 
sum  of  money  or  any  part  thereof,  but  to  pay  the  same  to  the  said 
plaintiff  hath  hitherto  wholly  neglected  and  refused,  and  still  doth 
neglect  and  refuse,  to  the  damage  of  the  plaintiff  six  hundred  dollars, 
and  therefore  he  brings  his  suit. 

Jeremiah  Mason,  p.  q. 

e.  In  Debt  on  Joint  Bond. 

Form  No.  i  o  6 1 1 .' 

(3  Va.  Law  Reg.  614.) 

In  the  Circuit  Court  of  Bedford  County,  March  Rules,  \%99. 
Bedford  Connty,  to  wit. 

John  Doe  complains  of  Richard  Roe  and  Julia  Roe  of  a  plea  of 
debt,  that  they  render  unto  the  said  plaintiff  the  sum  oi  five  hundred 
dollars,  which  they  owe  to  and  from  the  said  plaintiff  unjustly 
detain. 

And  thereupon  said  plaintiff  saith  that  heretofore,  to  wit,  on  the 
tenth  day  of  September^  iS98,  at  the  said  county,  the  said  defendants 
(the  defendant  the  said  Ju/ia  Roe  being  a  married  woman,  and  as 
such  entitled  to  a  certain  separate  legal  estate,  acquired  under  the 
provisions  of  chapter  103  of  the  Code  of  Virginia)  made  their  certain 
writing-obligatory,  the  defendant  the  said  Ju/ia  Roe  making  the  same 
on  the  faith  and  credit  of  her  said  legal  separate  estate,^  sealed  with 
their  seals,  the  date  whereof  is  the  day  and  year  aforesaid,  whereby 
the  said  defendants  promised  and  obliged  themselves  to  pay  the  said 
plaintiff  on  the  first  da.y  of  January  next  ensuing  the  date  thereof 
five  hundred  dollars,  and  the  plaintiff  avers  that  although  the  said 
sum  of  five  hundred  dollars,  in  the  said  writing-obligatory  specified, 
hath,  according  to  the  tenor  and  effect  of  the  writing-obligatory, 
been  long  since  due  and  payable,  and  although  the  said  defendants 
have  often  been  requested  to  pay  the  same  to  the  said  plaintiff  yet 

1.  Statutory  Separate  Estate. —  See  2.  Virginia. —Code.  (1887),  §  2288; 
supra,  note  I,  p.  545,  Code  (Supp.  1898),  §§  2288a,  2295. 
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the  said  defendants  have  not  paid  to  the  said  plaintiff  the  said  sum 
of  money  or  any  part  thereof,  but  to  pay  the  same  to  the  said  plain- 
tiff hath  hitherto  wholly  neglected  and  refused,  and  still  do  neglect 
and  refuse,  to  the  damage  of  the  plaintiff  six  hundred  dollars,  and 
therefore  he  brings  his  suit. 

Jeremiah  Mason.,  p.  q, 

II.  PROCEEDINGS  RELATING  TO  SEPARATE  ESTATE. 

1.  By  Wife. 

a.  For  Possession  of  Realty. 

Form  No.  i  o  6 1 2  .' 

{Commeruement  as  in  Form  No.  5927)  that  the  plaintiff  and  defend- 
ant were  duly  married  on  \\it.  fifteenth  day  of  October.,  i2,73;  that  at 
the  time  of  said  marriage,  and  prior  thereto,  the  plaintiff  was  seised 
in  fee  and  to  her  sole  and  separate  use  of  a  large  real  estate  in  the 
county  of  Halifax,  state  of  North  Carolina,  consisting  of  three  tracts 
of  land,  described  as  follows,  to  wit:  (describing  them);  that  said 
plaintiff  and  defendant  occupy  the  above  described  premises,  and 
live  together  thereon  as  man  and  wife;  that  since  the  date  of  the 
above  marriage  the  said  Louis  B.  Manning  has  taken  charge  and 
possession  of  the  aforesaid  lands  of  the  plaintiff,  which  said  lands 
are  of  great  value,  and  has  cultivated  and  used  the  same  solely  for 
his  own  use  and  benefit,  and  has  not  appropriated  any  of  the  benefit 
thereof  to  the  comfort  and  support  of  the  plaintiff;  that  plaintiff  is 
no'w fifty-two  yQ3ivs  oi  age,  and  by  the  defendant  has  had  no  issue; 
that  the  defendant  is  wasting  and  appropriating  to  his  sole  use  the 
profits  realized  out  of  the  aforesaid  lands,  leaving  the  plaintiff  upon 
other  resources  for  her  support;  that  prior  to  the  commencement  of 
this  suit  plaintiff  demanded  of  defendant  the  possession  of  her  afore- 
said lands,  and  offered  to  provide  for  the  comfort  and  support  of 
defendant,  that  the  defendant  has  wholly  refused  and  failed  to 
comply  with  the  demand  of  the  plaintiff. 

Wherefore,  plaintiff  demands  judgment  against  said  defendant  for 
the  possession  of  the  said  lands,  and  for  the  sum  of  two  thousand 
dollars  for  withholding  the  same,  and  the  costs  of  this  action. 

Jeremiah  Mason,  Plaintiff's  Attorney. 

(  Verification^ 

b.  For  Possession  of  Personalty. 
Form  No.  i  o  6  i  3 . 

(Precedent  in  Ilgenfritz  v.  Ilgenfritz.  49  Mo.  App.  128.)' 

1.  This  form  is  based  upon  the  com-  the  decision  could  not  impair  the  hus- 

plaint    in    Manning   v.    Manning,    79  band's  marital  rights  of  occupancy  or 

N.  Car.  293.     It  was  held  in  that  case  rights    of    ingress    or    egress    to    her 

that   the   plaintiff   was   entitled   to  the  dwelling     and    society,    to    live    with 

possession    of    her   lands   and   to   the  her  and  to  tread  upon  her  domains, 

damages  against  her   husband  for  ap-  2,  Consult  the  title  Verifications. 

propriaiing  to  his  own  use,  against  her  3.  In   this  case  it  was  held  that  the 

consent,  the  rents  and  profits,  but  that  action  was  properly  brought  in  equity^ 
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[(^Title  of  court  and  cause  as  in  Fortn  No.  592iyY 

Plaintiff  states  that  she  was  legally  married  to  the  defendant  on 
the  twenty-second  day  of  December^  iSSO,  at  the  church  near  her  father's 
house,  in  the  city  of  St.  Lout's,  and  shortly  thereafter  came  to  her 
husband's  place  of  residence  in  the  city  of  Seda/ia,  bringing  with  her 
a  large  amount  of  personal  property  which  belonged  to  her;  that  there- 
after the  plaintiff  and  defendant,  as  husband  and  wife,  began  house- 
keeping in  certain  premises,  the  property  of  plaintiff,  and  continued 
to  live  together  at  such  home  until  December,  iS87.     That  their  said 

home  was  a  two-story,  frame  building,  situated  upon  block ,  in 

Stewart  &>  Thompson  s  addition  to  the  city  of  Sedalia,  in  said  Pettis 
county,  and  known  as  number  130,  West  Third  street.  That  when 
they  moved  into  said  house  and  commenced  housekeeping  the  plaintiff 
took  with  her,  and  placed  in  said  building  for  the  use  of  the  family 
and  for  the  ornamenting  of  their  home,  a  large  lot  and  great  variety 
of  personal  property  of  the  plaintiff,  and  afterwards,  and  from  time 
to  time  as  she  acquired  property  of  like  character,  she  brought  it  to 
the  said  home  for  the  purposes  aforesaid.  That  all  of  said  property 
was  her  sole  and  separate  property  acquired  by  her  in  her  own  right 
with  her  own  means  and  by  gifts  from  different  persons  That  said 
property  is  now,  as  plaintiff  is  advised  and  believes,  stored  and  kept 
in  said  building  or  dwelling-house,  and  is  in  the  use  and  possession 
of  the  defendant.  Said  property  consists  of  the  following  articles: 
^'- One  case  of  silver,  consisting  of  one  dozen  silver  tea  spoons,  otie 
dozen  silver  table  spoons,  one  dozen  silver  forks,  one  butter  knife, 
one  sug-ir  spoon,"  marked,  "  B.  McN.  /."  (Then  follows  a  long  list 
of  articles  of  similar  nature,  including  also  the  following:  "  One  pair 
of  white  blankets,  one  white  bed  spread,  one  sewing  machine  —  Wilcox 
6r*  abbs'  Automatic,  t?«^  drop-light  gas  fixture  and  attachments,  one 
ladies'  writing  desk  and  contents;  wearing  apparel  and  ladies'  para- 
phernalia contained  in  bureau  of  north  room,  consisting  of  boys'  long 
dresses,  skirts,  shawls,  flannels,"  etc.,  etc.,  "  fancy  work,  pin  cushions, 
bottles,  crocheted  mats,  scarfs,"  etc.,  etc.)  Which  are,  as  plaintiff 
believes  and  avers,  of  the  aggregate  value  in  cash  of  %1150,  but  which 
being  mostly  of  gifts  and  souvenirs  are  of  a  much  greater  value  to 
plaintiff. 

That  afterwards,  to  wit,  in  December,  \%81,  the  plaintiff  and  defend- 
ant agreed  to  separate  and  live  apart  for  a  limited  time,  and  she 
there  and  from  time  to  time  since  then  has  demanded  the  articles  of 
personal  property  aforesaid  of  the  defendant,  but  he  neglects  and 
refuses  to  deliver  the  same  to  her,  but  wrongfully  and  unlawfully 
detains  the  possession  thereof,  from  this  plaintiff.  Plaintiff  states 
that  all  of  said  property  being  her  sole  and  separate  property  as 
aforesaid  she  is  entitled  to  the  possession  thereof,  and  the  defendant 
refusing  as  aforesaid  to  deliver  the  same  to  her  she  has  no  manner 
of  obtaining  redress  against  the  wrongs  of  the  defendant  and  secur- 
ing the  said  property  which  is  rightfully  hers  as  aforesaid,  except 

and  that  sections  1996  and  6864  of  the  authorize  the  wife  to  sue  the  husband 
Revised  Statutes  of  1889  did  not  destroy     at  law. 

the  unitv  of  husband  and  wife  so  as  to         1.  The   matter  to  be  suppfied  in  [  ] 

will  not  be  found  in  the  reported  case. 
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through  the  intervention  of  this  court,  and  that  she  is  remediless  in 
the  courts  of  common  law  by  reason  of  the  facts  aforesaid.  That 
the  defendant  is  wholly  insolvent,  and  an  action  for  damages  against 
him  would  be  wholly  unavailing.  That  the  plaintiff  is  informed  and 
believes  and,  therefore,  charges  that  the  defendant  on  account  of  his 
feelings  towards  the  p)laintiff  and  his  insolvent  condition  would,  if 
opportunity  was  given  him,  remove,  secrete  and  dispose  of  said 
property  so  as  to  prevent  this  plaintiff  from  securing  the  possession 
thereof,  and  that  unless  he  be  prohibited  and  restrained  by  the  orders 
of  this  court  he  will  make  way  with  said  property,  and  the  whole 
thereof,  and  further  wrong  this  plaintiff.  That  said  property  by 
reason  of  its  character  and  associations  connected  with  it,  consisting 
of  gifts  from  her  family  and  friends,  is  of  a  value  for  which  the  plaintiff 
cannot  be  recompensed  in  damages,  and  the  destruction  or  removal 
of  the  same  beyond  her  reach  would  be  of  such  loss  and  damage  to 
her  as  is  not  measured  or  estimated  in  legal  proceedings. 

Wherefore  plaintiff  prays  by  reason  of  the  premises  that  this  court 
will  by  its  order  and  decree  temporarily  restrain  and  enjoin  the  defend- 
ant from  making  any  disposition  of  said  property  either  by  selling, 
removing,  or  otherwise  disposing  of  the  same,  and  that  this  court 
during  the  pendency  of  this  litigation  will  appoint  some  responsible 
and  disinterested  person  as  a  receiver,  who,  under  the  order  and 
direction  of  this  court,  shall  take  possession  of  said  property  and 
shall  the  same  safely  keep  under  the  orders  and  directions  of  this 
court,  to  abide  the  result  of  this  suit;  and  that  upon  a  final  hearing 
thereof  the  court  will  adjudge  the  right  of  the  possession  of  said 
property  and  the  ownership  thereof  to  the  plaintiff  and  direct  that 
the  same  be  delivered  to  her  and  that  she  have  judgment  against  the 
defendant  for  her  costs  in  this  behalf  laid  out  and  expended,  and  she 
prays  for  all  other  and  further  relief  that  to  the  court  may  seem  meet 
and  proper. 

\{^Signature  of  attorney  as  in  Form  No.  592 l.y^^ 

e.  To  Charge  Separate  Estate. 

(1)  Petition. 

Form  No.  10614.* 

To  the  Honorable  the  Judge  of  the  Twenty-First  Judicial  District 
Court  for  the  Parish  of  St.  Charles,  State  of  Louisiana. 
The  petition  of  Julia  Doe,  a  resident  of  the  parish  of  St.  Charles, 
respectfully  represents  that   she  is   a  married  woman,   and  is  the 

1.  The  matter  to  be  supplied  in  [  ]  their  separate  estate,  paraphernal  or 
will  not  be  found  in  the  reported  case,     dotal.     Voorhees'  Rev.  Laws  (1884),  § 

2.  Louisiana. — All    married    women     1713. 

over  the  age  of  twenty-one  years  may.  In  carrying  out  the  power  to  borrow 

by  and  with  the  authorization  of  (heir  money  or  contract  debts,   the  wife,  in 

husbands,  borrow   money  or  contract  order  to  bind   herself  or  her  separate 

debts  for  their  separate  benefit  and  ad-  or  dotal  property,  must  be  examined  at 

vantage,  and,  to  secure  the  same,  grant  chambers  by  the  judge  of  the  district 

mortgages  or  other  securities  affecting  or  parish  in  which  she  resides,  separate 
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wife  oi  John  Doe,  dind  now  is,  and  iov  five  y&dirs  and  upward  imme- 
diately preceding  the  date  of  the  filing  of  this  petition  has  been, 
residing  with  her  said  husband  in  the  said  parish  of  St.  Charles,  state 
of  Louisiana. 

That  your  petitioner  is  the  owner  in  her  own  right  to  an  undivided 
one-half  of  a  certain  tract  of  land,  or  sugar  plantation,  known  as 
the  Burwick  Home  Place,  described  as  follows,  to  wit:  {describe  if). 

That  your  petitioner  is  administering  the  same  for  her  own  benefit 
and  account  outside  of  the  community  between  her  and  her  husband, 
and  that  she  is  engaged  in  the  cultivation  and  administration  of  the 
same  as  a  sugar  plantation,  and  that  she  is  in  need  of  funds  for  the 
proper  and  profitable  cultivation  and  working  of  the  same- 

Your  petitioner  represents  that  she  has  applied  to  Samuel  Short,  of 
the  city  of  Ne7v  Orleans,  for  funds  for  the  purposes  aforesaid,  and  the 
said  Samuel  Short  has  agreed  to  advance  to  your  petitioner  the  sum 
of  ten  thousand  dollars,  as  it  may  be  required  during  this  current 
year,  iWO,  in  order  to  procure  the  necessary  supplies  and  pay  the 
necessary  expenses  of  working,  cultivating,  harvesting  and  marketing 
the  crops  of  cane,  corn  and  other  products  to  be  grown  and  culti- 
vated on  said  plantation. 

Your  petitioner  further  represents  that  the  said  Samuel  Short 
requires  of  her  a  special  mortgage  on  her  aforesaid  property,  and  a 
factor's  lien  and  privilege  on  all  the  crops  and  products  of  the  afore- 
said property,  this  current  year,  \^90,  to  secure  him  in  the  aforesaid 
advance,  not  exceeding  tefi  thousand  dollars. 

Wherefore,  in  consideration  of  the  premises,  your  petitioner  prays 
that  your  honor  give  his  sanction,  authorizing  her  to  borrow  ten 
thousand doWdiVs  for  the  purposes  aforesaid,  /.  e.,  for  her  own  mdividual 
use  in  the  cultivation  and  harvesting  of  the  crop  of  sugar  on  her 
paraphernal  property  during  the  year  i2>90,  as  the  same  may  be 
required,  said  loan  to  be  secured  by  a  special  mortgage  on  the  afore- 
said property  of  your  petitioner,  and  also  a  lien  and  privilege  on  all 
the  crops  and  products  grown  or  produced  on  said  property,  this  cur- 
rent year,  i2>90. 

Julia  Doe. 

To  authorize  my  wife. 

John  Doe. 

(2)  Order. 

Form  No.  i  o  6  i  5  .* 

(Precedent  in  Berwick  v.  Frere.  49  La.  Ann.  216.) 
Having  examined  Mary  D.  Capron  separate  and  apart  from   her 
husband,  James  D.  Capron,  and  being  satisfied  from  such  examination 

and  apart  from  her  husband,  touching  shall  not  give  his  sanction  authorizing 

the  object  for  which  the  money  is  to  be  the  wife   to  perform  the  acts  or  incur 

borrowed  or  debt  contracted,  and  if  he  the   liabilities.     Voorhees'   Rev.    Laws 

shall   ascertain   that  either  the  one  or  La.  (1884).  §  1714. 

the  other  are  for  her  husband's  debt.  The  form  given  in  the  text  is  based 

or  for  his  separate  benefit  or  advantage,  upon  the  petition  in  Berwick  z/    Frere, 

or  for  the  benefit  of  his  separate  estate  49  La.  Ann.  201. 

or  of  the  community,   the  said  judge  1.  Louisiana.  —  In  case  the  wife  shall 
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that  the  sum  of  money  which  she  contemplates  borrowing  from  D. 
C.  McCan,  as  stated  in  the  foregoing  petition,  is  for  her  own  use  and 
benefit  and  that  of  her  separate  estate,  and  not  for  the  benefit  of  her 
said  husband,  or  the  payment  of  his  debts,  or  those  of  the  commu- 
nity heretofore  existing  between  the  parties,  I  hereby  authorize  the 
said  Mary  D.  Capron  to  borrow  the  said  sum  of  ten  thousand  dollars 
from  the  said  D.  C.  McCan,  and  to  secure  the  same  by  special  mort- 
gage on  her  paraphernal  property,  and,  also,  a  lien,  privilege  and 
pledge  on  the  crops  to  be  grown  on  her  said  property  during  the 
year  i^90. 
Granted  in  chambers  this  J^h  day  of  February,  iS90. 

A.  C.  Allen, 
Judge  of  the  19th  Jud'l  Dist. 

2.  By  Husband  or  Wife,  for  Authority  to  Convey, 
a.  Petition. 

Form  No.  io6  i6.' 

In  Chancery  of  New  Jersey. 
To    his    Honor  Theodore  Runyon,   Chancellor   of   the   State  of  New 
Jersey. 

The  petition  oi  John  Doe,  of  the  q.owi\\.^  oi  Essex  in  the  state  of 
New  Jersey,  respectfully  shows,  that  your  petitioner  is  the  husband 
oi  Jane  Doe,  who  now  resides,  as  your  petitioner  verily  believes,  m  the 
city  oi  New  York  in  the  state  ol  New  York,  that  the  SQ\d  Jane  Doe 
resided  with  your  petitioner  at  the  city  oi  Newark  in  the  said  county 
and  state  up  to  the  first  day  of  January,  in  the  year  one  thousand 
eight  hundred  and  eighty-five,  when  she  left  your  petitioner,  and  that 
at  all  times  since  the  said  last  mentioned  date  and  for  more  than  seven 
years  last  past  and  immediately  preceding  this  application  your  peti- 
tioner and  the  sdad  Jane  Doe  have  lived  in  a  state  of  separation  from 
each  other. 

That  your  petitioner  is  the  owner  of  certain  real  estate  in  the  city 
oi  Newark  in  the  county  and  state  aforesaid.  ■ 

That    said    real   estate  did  not   come  to  your  petitioner  by  gift 

satisfy  the  judge  that  the  money  about  binding  in  law  and  equity  in  all  courts 

to  be  borrowed  or  the  debt  contracted  of  this  state  and  have  the  same  effect 

is  solely  for  her  separate  advantage  or  as  if  made  by  a  feme  sole.     Voorhees' 

for  the  benefit  of  her  separate  or  dotal  Rev.  Laws  (1884),  §  1715. 
property,  then  the  judge  shall  furnish         1.  New  Jersey.  —  Any   married  man 

her  with  a  certificate  setting  forth  his  or  woman   owning  real   estate  in   the 

having  made  such  examination  of  the  state,  and  who  have  lived  in  a  state  of 

wife  as  required,  which  certificate,  on  separation  from  each  other  for    more 

presentation  to  a  notary,  shall  be  his  than  seven  years  immediately  preced- 

authority  for  drawing  an  act  of  mori-  ing  the  application  herein  provided  for. 

gage  or  other  act   which    may  be    re-  may  apply  by  petition  to  the  chancellor 

quired  for  the  security  of  the  debt  con-  for  an  order  authorizing  such  married 

tracted,  which  shall  be  annexed  to  the  man  or  woman  to  convey  or  mortgage 

act,  which  act,  when  executed  as  herein  said    real  estate,    provided,  that   such 

provided,     shall     furnish     full     proof  authority  to  convey  shall   not   permit 

against  her  and   her  heirs,  and  be  as  the  conveyance  or  mortgaging  of   any 
•     ■'  •   ' '                                      651  Volume  9. 
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through  or  from  his  said  y^xit.  Jane  Doe ^  but  was  purchased  by  your 
petitioner  from  ont.  John  Styles,  of  the  county  and  state  aforesaid,  who 
had  been  for  many  years  the  owner  thereof. 

Your  petitioner  therefore  prays  this  honorable  court  for  an  order 
authorizing  him  to  convey,  mortgage,  lease  or  devise  all  and  any 
interest,  estate  or  right  that  he  may  have  in  any  such  real  estate 
with  like  effect  as  if  he  were  sole  and  unmarried. 

And  your  petitioner  will  ever  pray. 

John  Doe. 

b.  Reference  to  Master.' 

(1)  Order.* 

Form  No.  i  o  6  i  7 . 

(^Title  of  court  and  cause  as  in  Form  No.  10619.) 

Upon  reading  the  petition  oi  John  Doe,  setting  forth  among  other 
things  that  he  is  the  husband  oi  Jane  Doe,  that  his  said  wife  left  him 
more  than  seven  years  ago  and  that  for  more  than  seven  years  last  past 
the  said  petitioner  and  his  said  wife  have  lived  in  a  state  of  separa- 
tion, and  that  the  said  petitioner  is  the  owner  of  certain-  real  estate 
within  the  state  oi  New  Jersey,  and  praying  for  an  order  authorizing 
him  to  convey,  mortgage,  lease  or  devise  all  and  any  interest,  estate 
or  right  that  he  may  have  in  any  such  real  estate  with  like  effect  as 
if  he  were  sole  and  unmarried:  It  is  thereupon,  on  this  first  day  of 
January,  eighteen  hundred  and  ninety-nine,  on  motion  of  Daniel  Web- 
ster, of  counsel  with  the  petitioner,  ordered  by  the  chancellor  that 
it  be  referred  to  Abraham  Kent,  one  of  the  special  masters  of  this 
court,  to  ascertain,  by  due  proof,  and  report  to  this  court  as  to  the 
truth  or  falsity  of  the  allegations  of  the  said  petition, 

Theodore  Runyon,  Chancellor. 

(2)  Report. 

Form  No.  i  o  6 1 8  • 

(  Title  of  court  and  cause  as  in  Form  No.  10619.) 

In  pursuance  of  an  order  in  the  above  stated  matter,  made  by  the 
chancellor,  bearing  date  the  first  day  of  January,  eighteen  hun- 
dred and  ninety-nine,  whereby  it  was  referred  to  the  subscriber,  one 
of  the  special  masters  of  said  court,  to  ascertain,  by  due  proof,  and 
report  to  said  court  as  to  the  truth  or  falsity  of  the  allegations  of 
the  said  petition,  I,  Abraham  Kent,  hereby  report  that  I  have  attended 
to  the  matters  referred  to  me  by  the  said  order,  and  have  taken  the 
examination  of  witnesses  and  other  evidence  in  the  matter,  and 
thereupon  am  of  the  opinion  that  the  truth  of  the  allegations  of  the 
said  petition  has  been  fully  established ;  that  the  said  John  Doe,  the 
petitioner,  is  the  husband  ol  Jane  Doe,   that  the  said  ya«^  Z>^<r  left 

real  estate  which  came  to  him  or  her  by  generally,  see  the  title  References. 
gift  through  or  from  the  other  Laws  2.  For  the  formal  parts  of  orders  in 
(1S96),  p.  126,  c.  83.  any  particular  jurisdiction  see  the  title 

1.  For  forms  relating  to  references      Orders. 

562  Volume  9. 


10618.  HUSBAND  AND   WIFE.  10619. 

the  petitioner  on  the  first  day  oi  January.,  eighteen  hundred  and 
eighty-five,  and  that  the  said  petitioner  and  his  said  wife  have  Hved 
in  a  state  of  separation  from  each  other  for  more  than  seven  years 
immediately  preceding  the  application  of  the  said  petitioner,  and 
that  the  said  petitioner  is  the  owner  of  real  estate  within  the  state 
of  New  Jersey. 

Respectfully  submitted,  etc. 

Abraham  Kent. 

(Annex  depositions  of  witnesses^ 

e.  Order  Granting  Authority.' 

Form  No.  1061  9.' 

In  Chancery  of  Neiv  Jersey. 
In  re  John  Doe.,  \ 
Petitioner.  \ 
This  matter  being  opened  to  the  court  hy  Alexander  Hamilton.,  of 
counsel  with  the  petitioner,  and  upon  reading  a  report  on  file  therein 
made  by  Abraham  Kent,  one  of  the  special  masters  of  this  court, 
bearing  date  \\ie.  first  day  of  February,  eighteen  hundred  and  ninety- 
nine,  from  which  it  appears  satisfactorily  to  the  chancellor  X)c\z.\.  Jane 
Doe  has  absented  herself  from  her  husband  John  Doe,  the  petitioner 
herein,  and  that  for  sei^en  years  last  past  successively  and  immediately 
preceding  this  application  has  lived  in  a  state  of  separation  from  him, 
and  it  further  appearing  that  the  said  petitioner  John  Doe  is  the 
owner  of  certain  lands  and  premises  in  the  county  of  Essex,  as 
follows:  {describe premises),  and  it  further  appearing  that  such  lands 
and  premises  did  not  come  to  the  said  petitioner  by  gift  through  or 
from  his  wife:  It  is  thereupon,  on  this  first  (\dt.y  o{  March,  eighteen 
hundred  and  ninety-nine,  ordered  by  the  chancellor  that  the  saidy^^« 
Doe,  the  petitioner,  be  authorized  and  he  is  hereby  authorized  and 
empowered  to  convey,  mortgage,  lease  or  devise  any  interest,  estate 
or  right  that  he  may  have  in  such  real  property  with  like  effect  as  if 
he  were  sole  and  unmarried. 

Theodore  Runyon,  Chancellor. 

1.  For  the  formal  parts  of  orders  in  mortgage,  lease  or  devise  any  interest, 
any  particular  jurisdiction  see  the  title  estate  or  right  that  he  or  she  may  have 
Orders.  in  any  real  property  with  like  effect  as 

2.  New  Jersey. — The  chancellor  may,  if  he  or  she  were  sole.  Laws  (1896),  p. 
upon  due  proof   taken,  order  that  the  126,  c-  83. 

petitioner    be    authorized    to    convey, 
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ILLEGAL  CONTRACTS. 

See  the  title  CONSIDERATION,  vol.  5,  p.  114. 


.     ILLEGALITY   OF  EXECUTIONS. 

See  the  title  EXECUTIONS  AGAINST  PROPERTY,  vol.  8,  p.  i. 


ILLEGAL  VOTING. 

See  the  title  ELECTIONS,  vol.  7,  p.  382. 


IMMIGRATION. 

See  the  title  CONTRACT  LABOR  LA  W,  vol.  5,  p.  421. 


IMPERTINENCE. 

By  Thomas  E.  O'Brien. 

I.  EXCEPTIONS  FOR  IMPERTINENCE,  555. 

1.   In  Bill,  555. 

a.   In  Proceedinc^s  Be/ft  re  Master,  557. 
II.  PROCEEDINGS  UPON  EXCEPTIONS,  557. 

.    .V        1.  Notice  0/  Filing  Exceptions,  ^'^']. 

9.   Notice  of  Submission  to  Exceptions,  558, 

3.  Notice  of  Hearing  Before  Register,  559. 

4.  Order  for  Hearing  Before  Court,  559. 
6.    Upon  Reference  to  Master,  560. 

a.  Order  of  Reference,  ^bo. 

b.  Summons  by  Master,  561. 

c.  Report  of  Master,  561. 

d    Rule  Nisi  to  Confirm  Report,  562. 
e.  Exceptions  to  Report,  562. 
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f.  Hearing  Upon  Exceptions  to  Report^  563. 

(i)  Order,  563. 
(2)  Notice,  564. 

g.  Order  Confirming  Report,  564. 
6.  Order  to  Expunge,  565. 

a.  Upon  Submission,  565. 

b.  Upon  Report  of  Master,  565. 

CROSS-REFERENCES. 

For  Forms  relating  to  Proceedings  to  Strike  Out  Impertinent  and  Scan- 
dalous Matter  in  Pleading  under  the  Codes,  see  the  title  RE' 
DUNDANT  AND  IRRELEVANT  MA  TTER. 

I.  EXCEPTIONS  FOR  IMPERTINENCE. 
1.  In  Bill.' 


1.  Bole  Against  Impertinence.  —  Every 
bill  of  complaint  shall  be  expiessed  in 
as  brief  and  succinct  terms  as  it  rea- 
sonably can  be,  and  shall  contain  no 
unnecessary  recitals  of  deeds,  docu- 
ments, contracts  or  other  instruments 
in  hac  verba,  or  of  any  other  impertinent 
matter  or  any  scandalous  matter  not 
relevant  to  the  suit  If  it  does,  and  if 
so  found  by  the  judge  or  court  on  ex- 
ception, the  matter  shall  be  expunged 
at  the  expense  of  the  plaintiff,  and  he 
shall  pay  to  the  defendant  all  his  costs 
up  to  that  time,  unless  the  court  or 
judge  shall  otherwise  order.  Fla.  Eq. 
Rules.  No.  19. 

A  similar  rule  prevails  in  the  follow- 
ing jurisdictions  where  equity  practice 
exists,  to  wit: 

Maryland.  —  Eq.  Rules,  No.  13. 

Pennsylvania.  —  Eq.    Ct.    Rules.    No. 

4.  §  15- 

Rhode  Island.  —  Eq.  Rules,  No.  13. 

Vermont.  — Ch.  Ct.  Rules,  No.  43. 

Federal  Courts.  —  U.  S.  Eq.  Ct.  Rules. 
No.  26. 

Exceptions,  When  Filed.  —  The  time 
within  which  exceptions  may  be  filed 
is  not  uniform  in  the  several  juris- 
dictions, thus 

In  Maine,  they  may  be  filed  within 
twenty  days  after  the  return  date.  Ch. 
Ct.  Rules,  No.  19. 

In  Rhode  Island  they  must  be  filed 
within  ten  days  after  the  process  on 
the  bill  shall  be  returnable.  Eq.  Rules, 
No.  14. 

In  Vermont,  exceptions  must  be  filed 
within  the  time  limited  for  filing  pleas 
and  demurrers.     Ch.  Ct.  Rules,  No.  44. 


In  the  federal  courts,  they  must  be 
filed  on  or  before  the  next  rule  day  after 
the  process  on  the  bill  shall  be  return- 
able.    U.  S.  Eq.  Ct.  Rules,  No.  27. 

In  New  fersey,  exceptions  to  any 
pleading  or  other  matters  pending  be- 
fore the  court  for  scandal  or  imperti- 
nence shall  be  taken  in  the  same 
manner  as  exceptions  to  an  answer  for 
insuflSciency  and  may  be  submitted  to 
in  the  same  manner  and  within  the 
same  time.  If  they  are  not  submitted 
to,  the  party  excepting  shall  refer  them 
in  the  same  manner  as  exceptions  to 
an  answer  are  referred,  or  they  shall 
be  considered  as  abandoned.  Ch.  Ct. 
Rules,  No.  76. 

In  Writing,  —  Exceptions  must  be  in 
writing.  Fla.  Eq.  Rules,  No.  20,  R.  I. 
Eq  Rules.  No.  14,  Vi.  Ch.  Ct.  Rules, 
No.  44;  U.  S.  Eq.  Ct.  Rules,  No.  27. 

Precedent. —  In  3  Barb.  Ch.  Pr.  55,  a 
form  of  exceptions  to  a  bill  is  set  out  as 
follows,  to  wit. 

( Title  of  court  and  cause.') 
■  Exceptions  taken  by  Richard  Roe, 
defendant  (or  defendant  impleaded  with 
others),  to  the  bill  of  complaint  ol  fohn 
Doe,  complainant,  filed  against  him  (or 
them). 

First  Exception.  —  For  that  the  alle- 
gations in  the  fifth,  sixth  and  seventh 
lines  of  the  third  folio  of  the  said  bill, 
in  the  words  following,  to  wit:  {Here 
insert  matter  objected  to)  is  impertinent 
and  ought  to  be  expunged. 

Second  Exception  — For  that  the  al- 
legations in  the  said  bill  commencing 
with  the  words  that'  in  the  first  linje 
of  the  tenth  folio  and  ending  with  the 
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Form  No.  10620.' 

In  the  Cook  County  Circuit  Court. 

October  Term,  \%98. 
John  Doe     )      ' 

against        >  In  Chancery. 
Richard  Roe.  \ 

Exceptions  taken  by  Richard  Roe.,  defendant,  to  the  bill  of  com- 
plaint oi  John  Doe,  complainant,  filed  against  him. 

First  Exception.  — For  that  the  allegation  in  the  third  line  of  the 
third  page  of  the  said  bill,  in  the  words  following,  to  wit,  "-then  being., 
and  for  a  long  time  before  having  been.,  a  professed  friend  of  your  ora- 
tor^' is  impertment  and  ought  to  be  expunged. ^ 

Second  Exception.  —  For  that  the  allegation  on  the  third  page, 
after  the  words  ^'William  IVest,"  that  is  to  say,  '' tcho  had  patronized 
him  in  business  and  rendered  him  considerable  service  by  indorsing  his 
notes.,  and  otherwise  befriending  him.,"  is  impertinent  and  ought  to  be 
expunged. 

Third  Exception.  —  For  that  the  allegations  in  the  said  bill,  com- 
mencing in  the  sixth  line  of  the  third  page  thereof  with  the  words 
following,  to  wit,  '■^  that  at  the  commencement  of  the  said  partnership," 
and  ending  at  the  third  Wne.  of  the /(^z/rM  page  thereof  with  the  words 
^'■discounted  at  the  said  bank,"  are  scandalous  and  impertinent  and 
should  be  expunged. 


word  orators'  in  the f/th  line  of  the 
twelfth  folio  thereof,  are  scandalous 
and  impertinent  and  ought  to  be  ex 
punged. 

In  all  of  which  particulars  the  said 
defendant  (or  defendant  impleaded  as 
aforesaid)  humbly  insists  that  the  said 
complainant's  said  bill  of  complaint 
is  irrelevant  and  scandalous;  where- 
fore the  said  defendant  (or  defendant 
impleaded  as  aforesaid)  doth  except 
thereto  and  humbly  prays  that  the  im- 
pertinence and  scandal  of  the  said  bill 
of  complaint  excepted  to  as  aforesaid 
may  be  expunged  with  costs. 
Oliver  Ells-Morth, 

Solicitor  for  Defendant. 
Andre7v  fiiksoii,  of  Counsel." 

Impertinence  in  Answer.  —  For  forms 
relating  to  proceedings  upon  exceptions 
to  answers  for  impertinence  and  scan- 
dal  see  the  title  Answers  in  Equity, 


eral  parts  of  the  pleadings  are  deemed 
impertinent,  each  part  should  be  the 
subject  of  a  separate  exception.  Mix 
V  People,  116  111.  265;  Whitmarsh  7/. 
Campbell,  i  Paige  (N.  Y.)  645.  And 
see  also  Fla.  Eq.  Rules,  No.  20;  R.  I. 
Eq.  Rules,  No.  14;  Vt.  Ch.  Ct.  Rules, 
No.  44;  U.  S.  Eq.  Ct.  Rules,  No.  27. 
And  it  is  not  proper  to  refer  to  the  mat- 
ter excepted  to  by  page  and  line  alone. 
Mix  V.  People,  116  111.  265. 

Where  the  matter,  as  in  the  first  of 
the  above  exceptions,  is  short — scarcely 
more  than  an  additional  specification 
would  be — the  setting  it  forth  at  length 
would  no  doubt,  be  sanctioned  as  an 
exception  to  the  general  rule.  3  Hoffm. 
Ch.  Pr.  55. 

Separate  exceptions  to  the  same  matter, 
the  one  for  scandal  and  the  other  for 
impertinence,  cannot  be  allowed,  as 
nothing  in  pleading  can  be  considered 


vol.  I,  Forms  Nos.  1491  to  1493.  1496  to    as  scandalous  which  is  not  also  imper- 


1498. 

1.  The  form  given  in  the  text  is  sub- 
stantially that  in  3  HofT.  Ch.  Pr.  55. 

2.  Exceptions  most  be  specific  and  point 
out  the  imperlinenl  or  scandalous  mat- 
ter with  sufficient  certainty  to  enable 
the  adverse  party  and  the  officers  of  the 
court  to  ascertain  what  particular  parts 
of  the  pleading  are  to  be  stricken  out  if 
the  exceptions  are  allowed,  and  if  sev- 


tinent.  Mclntyre  v.  Union  College,  6 
Paige  (N  Y.)  239.  And  where  imper- 
tinent matter,  which  should  have  been 
embraced  in  one  exception,  is  made  a 
foundation  of  several  exceptions  to  dif- 
ferent parts  thereof,  the  court  may 
refuse  to  give  costs  to  an  exceptant, 
although  the  major  part  of  his  excep- 
tions are  finally  allowed.  Franklin  v. 
Keeler,  4  Paige  (N.  Y.)  382. 


606 


Volume  9. 


10620.  IMPERTINENCE.  10622. 

In  all  which  particulars  the  said  defendant  humbly  insists  that  the 
complainant's  said  bill  of  complaint  is  irrelevant,  impertinent  and 
scandalous. 

Wherefore,  the  said  defendant  excepts  thereto,  and  humbly  prays 
that  the  impertinence  and  scandal  of  the  said  bill  of  complaint 
excepted  to  as  aforesaid  may  be  expunged,  with  costs 

Oliver  Ellsworth,  Solicitor  for  Defendant.^ 

2.  In  Proceedings  Before  Master.^ 

Form  No.  i  o  6  2  i  .* 

'     In  the  Circuit  Court  of  Florida  for  the  Second  Judicial  Circuit, 
County  of  Leon. 
John  Doe 

against 
Richard  Roe. 

Exceptions  taken  by  the  complainant  to  the  affidavit  of  the 
defendant  ^/f^ar^  ^<?<r,  produced  h^ior^  John  Hancock,  the  master 
to  whom  this  cause  stands  referred. 

First  Exception.  —  For  that  the  allegation  in  the  said  affidavit 
commencing  at  the  word  ^'■that"  in  the  second \\x\&  of  the  //«>^ folio, 
and  ending  at  the  word  '•'•ingratitude'"  in  the  seventh  line  of  the  fifth 
folio  thereof,  is  scandalous  and  ought  to  be  expunged. 

Second  Exception  — For  that  the  following  words  in  ihe  fifth  and 
sixth  lines  of  the  eighth  folio  of  the  said  affidavit,  to  wit:  (^ffere  insert 
words  excepted  to),  are  impertinent  and  ought  to  be  expunged. 

In  which  particulars  the  said  complainant  insists  that  the  said 
affidavit  is  scandalous  and  impertinent;  wherefore  he  excepts  thereto 
and  prays  that  such  scandalous  and  impertinent  matter  may  be 
expunged. 

Jeremiah  Mason,  Solicitor  for  Complainant. 

II.  PROCEEDINGS  UPON  EXCEPTIONS. 
1.  Notice  of  Filing  Exceptions.^ 

1.  Signature.  —  The  exceptions  must  the  Master's  OflSce  is  Part:  it  contains 
be  signed  by  counsel.  Fla.  Eq,  Rules,  all  the  Points,  supposed  to  be  put  in 
No.  2o;  R.  I.  Eq.  Rules,  No.  14;  Vt.  Issue  to  be  proved  before  the  Master; 
Ch.  Ct.  Rules,  No.  44;  U.  S.  Eq.  Ct.  and  are  Persons  under  that  Colour  to 
Rules,  No   27.  be  libelled  without  the  least  Reference 

2.  In  Erskine  v.  Garthshore,  18  Ves.  to  the  Subject  of  the  Suit  ?  " 

Jr.   114,  a  motion  was   made   to   refer  Following  this  case,  it  has  been  held 

for   scandal   and   impertinence  a  state  that  an  affidavit   may  be   referred  to  a 

of  facts  laid  before  the  master,  and  in  master   for    impertinence.      Philips    v. 

making    the    order    Lord    Chancellor  Philips,   3  Atk.    391.     Or  a  discharge 

Eidon  said;  "  I  am  perfectly  satisfied,  carried    before    a    master.       Price    v. 

that  there  can  be  no  Proceeding  before  Shaw,  2  Coxe  184. 

this  Court,  which,  if  made  the  Vehicle  3.  The    form    given    in    the   text   is 

of    Scandal     and     Impertinence,    this  taken  from  3  Barb.  Ch.  Pr.  176 

Court  will  not  examine  with  the  View  4.  For  the  formal  parts  of  a  notice  in 

to   reform   it.     A  State  of  Facts,   car-  a  particular   jurisdiction   see   the  title 

ried  in  before  the  Master,  is  in  Truth  Notices. 
carried  in  before  the  Court,  of  which 
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Form  No.  10622.' 


The  State  oi  Alabama^  ) 

Perry  County.  ) 

John  Doe,  complainant, 

against 
Richard  Roe,  defendant. 


In  the  Chancery  Court  of  Perry  County, 
Sixth  District,  Southwestern  Chancery  Divi- 
sion. 

To  John  Doe,  {ox  Jeremiah  Mason,  Solicitor  for^  Complainant  in  the 
above  entitled  cause  r*^ 
You  are  hereby  notified  that  exceptions  for  impertinence  have  this 
day  been  filed  in  the  office  of  the  register  of  this  court  to  the  bill  of 
complaint  of  the  complainant  in  the  above  cause,  a  copy  of  which 
exceptions  is  herewith  served  upon  you. 

You  are  further  notified  that  unless  within  five  days  from  date 
hereof  you  submit  to  said  exceptions,  and  file  a  notice  of  such  sub- 
mission in  the  register's  office  of  this  court,  or,  withm  the  time  afore- 
said, file  an  application  with  the  said  register  to  fix  a  day  for  hearing 
upon  said  exceptions,  the  undersigned  register  of  said  court  will  pro- 
ceed to  appoint  a  day  upon  which  said  exceptions  will  be  heard,  in 
accordance  with  the  provisions  of  the  thirty-fifth  rule  of  this  court. 

Calvin  Clark,  Register. 
Dated  the  twenty- seventh  day  oi  April,  iS98. 


2.  Notice  of  Submission  to  Exceptions.^ 

Form  No.  10623.^ 

In  Chancery  of  New  Jersey. 
Between 
John  Z?^.,  a)mplainant,  )  q^  pjjj^  ^^^ 

Richard  R^e,  defendant.  )  Submission  to  Exceptions. 
To  Oliver  Ellsworth,  Esquire,  Solicitor  for  Defendant.* 

Sir:  You  are  hereby  notified  that  the  complainant  y^^«Z><7<f,  whose 


1.  Alabama  — Whenever  exceptions 
are  filed  to  the  bill  or  answer  in  vaca- 
tion, the  register  shall  forthwith  issue 
and  cause  notice  thereof  to  be  served 
on  the  opposite  party  or  his  solicitor, 
but  if  such  party  does  not  submit  to  the 
allowance  of  such  exceptions,  or  fails 
for  the  space  of  five  days  after  service 
of  such  notice  to  apply  to  the  register 
to  fix  a  day  for  hearing  said  exceptions, 
the  register  shall  proceed,  without  de- 
lay, to  notify  both  parties  of  the  time 
when  said  exceptions  will  be  heard  by 
him  of  which  five  days'  notice  must  be 
given  to  the  parties;  and  upon  such 
notice  oeing  given,  he  shall,  at  the  time 
appointed,  proceed  to  decide  upon  such 
exceptions,  from  which  decision  an  ap- 
peal may  be  taken  10  the  chancellor,  as 
in  other  cases.     Ch.  Ct.  Rules,  No.  35. 

2.  Upon  Whom  Served.  —  Service  of 


notice  may  be  upon  the  complainant  or 
his  solicitor.     Ala.   Ch.  Ct.  Rules,  No. 

35. 

3.  For  the  formal  parts  of  a  notice  in 
a  particular  jurisdiction  see  the  title 
Notices. 

4.  Notice  of  Sabmission.  —  If  complain- 
ant submits  to  the  exceptions  filed  by 
defendant,  he  must  serve  notice  of  such 
submission  on  defendant's  solicitor. 
N.  J.  Ch.  Ct.  Rules   No.  73. 

6.  XTpon  Whom  Served.  —  Service  shall 
be  made  upon  the  solicitor  of  the  ad- 
verse party,  if  a  solicitor  be  concerned 
for  him;  if  no  solicitor  be  concerned  for 
him,  the  service  may  be  on  the  party, 
or  notice  may  be  left  at  his  usual  place 
of  residence,  or,  if  he  is  not  a  resident 
of  the  state,  by  setting  up  the  same  in 
the  office  of  the  clerk  of  the  court.  N. 
J.  Ch.  Ct.  Rules,  No.  20. 
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bill  of  complaint  in  the  above  stated  cause  has  been  excepted  to  for 
impertinence  and  scandal,  as  by  exceptions  filed  by  the  defendant  in 
this  cause  appears,  hereby  submits  to  said  exceptions,  in  the  matters 
of  \h^  first,  second  2ind  fourth  exceptions,  and  consents  that  the  por- 
tions of  complainant's  said  bill  of  complaint,  in  the  Sdix^  first,  second 
and  fourth  exceptions,  excepted  to  as  aforesaid,  be  expunged. 

Jeremiah  Mason,  Solicitor  for  Complainant. 
Dated  the  ninth  day  of  December,  iS98. 

3.  Notice  of  Hearing  Before  Register.^ 

Form  No.  10624.^ 

(Commencing  as  in  Form  No.  10622,  and  continuing  down  to  *.) 

Exceptions  having  been  filed  on  the  twenty-seventh  day  of  April, 
iS98,  by  the  above  named  defendant  to  the  bill  of  complaint  of  the 
above  named  complainant,  for  impertinence,  and  notice  of  said  excep- 
tions, together  with  a  copy  of  the  same,  having  been  served  on  Jeremiah 
il/aj<7«,  solicitor  for  the  said  complainant,  on  the  twenty-eighth  day  of 
April,  iS98,  and  the  said  complainant  not  having  submitted  to  said 
exceptions  and  having  failed  for  the  space  of  five  days  to  apply  to 
the  register  of  this  court  to  fix  a  day  for  hearing  upon  the  same; 

Therefore,  you  are  hereby  notified  to  appear  and  be  before  me, 
Calvin  Clark,  register  of  the  above  named  court,  at  my  office  in  the 
court-house  in  the  city  of  Marion,  in  said  county  of  Perry,  on  Thurs- 
day, the  twelfth  day  of  May,  iS98,  at  ten  o'clock  in  the  forenoon,^  at 
which  time  I  shall  proceed  to  hear  and  decide  upon  said  exceptions. 

Calvin  Clark,  Register. 

Dated  the  fifth  day  of  May,  iS98. 

4.  Order  for  Hearing  Before  Court.* 

Form  No.  10625.' 

(Title  of  court  and  cause  as  in  Form  No.  10621.') 

Exceptions  for  impertinence  having  been  filed  by  the  defendant. 
Hie  hard  Roe,  to  the  bill  of  complaint  of  complainant,  John  Doe,  herein, 
on  the  fifth  day  of  December,  iS98,  and  the  said  complainant  not 
■having  submitted  to  the  same,  on  motion  of  Oliver  Ellsworth,  solicitor 
for  said  defendant:* 

i     1.  For  the  formal   parts  of  a  notice  bill   shall   be  required.     Ala.   Ch.  Ct. 

I  in  a  particular  jurisdiction  see  the  title  Rules.  No.  38. 

Notices.  4,  Hearing  Before  Judge.—  In   some 

2.  See  supra,  note  I,  p.  558.  jurisdictions,  the  hearing  upon  excep- 

3.  Time  of  Hearing.  —  When  excep-  tions  is  before  a  judge  of  the  court, 
tions  to  the  bill  or  answer  are  filed  so  Fla.  Eq,  Rules.  No.  19;  U.  S.  Eq.  Ct. 
near  to  a  term  of  the  court  that  the  Rules,  No.  26. 

proper   notice  cannot   be   given,    they  For  the  formal  parts  of  an  order  in  a 

shall  be  heard  at  as  early  a  day  as  prac-  particular    jurisdiction     see    the    title 

ticable  during  the  term,  on   one  day's  Orders. 

notice;  and  if  the  decision  of  the  regis-  5.  Exceptions  shall  be  taken  asaban- 

ter  is  appealed  from  during  the  term  doned  unless  the  party  making  them 

time,  no  notice  of  the  hearing  upon  the  shall,  on  or  before  the  next  rule  day, 
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It  is  ordered,  that  said  exceptions  be  set  down  for  a  hearing  on  the 
next  rule  day  of  this  court,  to  wit,  the  third  ^^^y  oi  January,  iS99, 
before  the  Honorable  /o/in  Marshall,  a  judge  of  this  court,  at  the  court- 
house in  the  city  of  Tallahassee,  in  said  county  of  Leon,  at  ten  o'clock 
in  the/(£?/rnoon  of  that  day. 

John  Marshall, 
Judge  »S"<frtfW  Judicial  Circuit  of  .W^r/</a. 
This  nineteenth  day  oi December,  iS98. 

5.  Upon  Reference  to  Master.^ 
a.  Order  of  Reference. 

Form  No.  10626. 

(Commencing as  in  Form  No.  10625,  and  continuing  doum  to  *. ) 
It  is  ordered,  that  it  be  referred  to  John  Hancock,  esquire,  one  of 
the  masters  of  this  court,  to  look  into  said  bill  of  complaint  and  said 
exceptions  thereto,  and  to  report  whether  such  exceptions  are  wetl 
taken  or  not. 

{^Signed  and  dated  as  in  Form  No.  10625. ) 

Form  No.  i  0627.' 

In  Chancery  of  New  Jersey. 
Between 
John  Doe,  complainant,  ^  ^^  35,^^  ^^^ 

D-  L     J  1^    A  c     A     ^    {  ^nW  entered  December  12,  i%98. 
Richard  Roe,  defendant.  )  ' 

The  defendant  having  filed  exceptions  to  the  bill  of  complaint  of  the 
complainant  in  this  cause  for  impertinence  (or  scandal  or  impertinence 
and  scandal)  and  a  copy  of  said  exception  having  been  served  on  the 
complainant,  and  the  complainant  having  given  no  notice  that  he  con- 
sents to  have  the  parts  excepted  to  expunged,  and  more  than  six  days 
having  elapsed  since  such  service;^ 
■  It  is  ordered,  that  it  be  referred  to  John  Marshall,  esquire,  one  of 

set  the  same  down  for  hearing.     Nolh-  master  as   authorized    by    the    former 

ing  herein  shall  prevent  the  court  from  rules  of  the  court.     Eq.  Rules,  No.  20. 

referring   the    matter   to   a   master   as  For  the  formal  parts  of  an  order  in  a 

heretofore  authorized,     Fla.  Eq.  Rules,  particular    jurisdiction    see     the    title 

No.  20.  Orders. 

1,  Seference  to  Master.  —  The  general  2.  All  exceptions  for  impertinence  and 

practice  is  10  refer  the  exceptions  to  a  scandal   must  be  referred   by  one   rule 

master  to  examine  and   report  to  the  to   the   same   master.       N.   J.   Ch.    Ct. 

court,  and  in  many  jurisdictions  such  Rules,  No.  72. 

reference   is    provided  for   by    rule   of  Hearing  Before  Chancellor. — The  rule 

court.     See  the  following,  to  wit:  to  file  exceptions  and   refer  them  to  a 

Maine. — Ch.  Rules.  No.  19.  master  is  for   the  relief    of   the  court, 

Pennsylvania.  —  Eq.  Ct.  Rules,  No.  4,  and  the  exceptions  may  be  heard  at  his 

§15  option  directly  by  the  chancellor.    Cam- 

Jikode  Island.  —  Eq.  Rules,  No.  13.  den,  etc.,  R-  Co.  v.   Stewart,  19  N.  J. 

Vermont  —  Ch.  Ct.  Rules',  No.  46.  Eq.  343. 

Federal  Courts.  —  U.  S.  Eq.  Ct.  Rules,  8.  When  Entered.  —  A  rule  of  course 

No.  26.  to  refer  exceptions  shall  not  be  entered 

In  Florida,  reference  may  be  had  lo  a  until  six  days  after  service  of  a  copy  of 
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.  On  Bill,  etc. 
Exceptions  to  Bill. 


the  masters  in  this  court,  to  look  into  the  complainant's  bill,  and 
examine  and  report  to  this  court  with  all  convenient  speed  whether 
the  said  exceptions  be  well  taken  or  not. 

Entered  by  Oliver  Ellsworth^  Solicitor  for  Defendant. 
By  the  court: 

Calvin  Clark,  Clerk. 

b.  Summons  by  Master.' 

Form  No.  i  0628.* 

In  Chancery  of  New  Jersey. 
Between 
John  Doe,  complainant, 

and 
Richard  Roe,  defendant.  J 
To  John  Doe,  (or  Jeremiah  Mason,  Solicitor  for)  Complainant  in  the 
above  stated  cause  :^ 
Sir:  By  virtue  of  an  order  of  reference  made  in  the  above  cause, 
you  are  hereby  summoned  to  be  and  appear  before  me,  at  my  office.  No. 
100  William  street,  in  the  city  of  Trenton,  in  the  county  of  Mercer, 
state  of  New  Jersey,  on  Tuesday,  the  eighteenth  day  of  April,  iS99,  at  ten 
o'clock  in  the  forenoon,  at  which  time  I  shall  proceed  to  consider  the 
exceptions  to  the  bill  of  complainant  in  said  cause  referred  to  me, 
and  proceed  to  report  on  the  same. 

John  Hancock,  Master  in  Chancery, 
Dated  the  eleventh  day  of  April,  18PP.* 
{Affidavit  of  service. y* 

e.  Report  of  Master. 

Form  No.  i  0629.' 

In  Chancery  of  New  Jersey. 
Between  ") 

John  Doe,  complainant,    I  On  Bill,  etc. 

and  I  Master's  Report  on  Exceptions. 

Richard  Roe,  defendant,  j 


the  exceptions  on  the  opposite  party  or 
his  solicitor.     N.  J.  Ch.  Ct.  Rules,  Nos. 

73.  76- 

1.  For  the  formal  parts  of  a  summons 
in  a  particular  jurisdiction  see  the  title 
Summons. 

2.  Where  a  matter  is  referred  to  a 
master  to  examine  and  report,  he  shall 
if  notice  be  necessary,  assign  a  day  and 
place  to  hear  the  parties;  and  the  party 
obtaining  reference,  or  who  shall  be  or- 
dered to  procure  the  master's  report, 
shall  serve  the  adverse  party  with  a 
summons  issued  by  the  master  requir- 
ing his  attendance  at  such  time  and 
place.     N.  J.  Ch.  Ct.  Rules.  No.  43. 

8.  TTpon  Whom  Served.  —  Service  of 
summons  shall  be  made  upon  the  so- 
licitor of  the  adverse  party,  if  a  solicitor 
be  concerned  for  him;  if  no  solicitor  be 


concerned  for  him,  the  service  may  be 
on  the  party,  or  the  summons  may 
be  left  at  his  usual  place  of  residence, 
or,  if  he  is  not  a  resident  of  the  state, 
by  setting  up  the  same  in  the  office  of 
the  clerk  of  the  court.  N.  J.  Ch.  Ct. 
Rules,  No.  20. 

4.  Four  days'  notice,  exclusive  of  the 
day  of  hearing,  must  be  given,  N.  J. 
Ch.  Ct.  Rules.  No.  43. 

5.  Proof  of  serviee  of  the  summons 
must  be  made  to  the  master.  N.  J.  Ch. 
Ct.  Rules,  No.  43. 

For  forms  relating  to  the  service  of 
papers,  generally,  see  the  title  Service 
OF  Writs  and  Papers. 

6.  The  master  shall  decide  and  report 
upon  exceptions  referred  to  him  within 
thirty  days  after  they  are  filed.  N.  J. 
Gen    Stat   (1895).  p.  378,  ^  34. 


9  E.  of  F.  P.  —  36. 
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To  the  Chancellor  of  the  State  of  New  Jersey: 

In  pursuance  and  by  virtue  of  a  rule  of  this  honorable  court  made 
on  \\it.  first  day  of  April,  iS99,  in  the  above  entitled  cause,  whereby 
it  was  referred  to  the  subscriber,  /oAn  Hancock,  one  of  the  masters  of 
said  court,  residing  in  the  city  of  Trenton,  in  the  county  oi  Mercer, 
state  of  New  Jersey,  to  look  into  the  bill  of  complaint  of  the  above 
named  complainant  filed  in  this  cause,  and  the  exceptions  for  imper- 
tinence filed  by  the  above  named  defendant  to  said  bill,  and  report 
thereon  with  all  convenient  speed  whether  said  exceptions  by  defend- 
antare  well  taken  or  not. 

I,  John  Hancock,  master  as  aforesaid,  do  hereby  respectfully  certify 
and  report  that  having  been  charged  by  the  solicitor  of  the  defendant 
with  execution  of  the  aforesaid  rule  of  reference,  and  having  been 
attended  by  Jeremiah  Mason,  of  counsel  for  complainant,  and  by  Oliver 
Ellsworth,  of  counsel  for  defendant,  I  have  examined  and  considered 
the  aforesaid  bill  of  complaint  and  the  exceptions  filed  thereto,  and 
having  heard  the  arguments  of  the  respective  counsel  aforesaid,  do 
respectfully  report: 

The  first  exception  is  not  well  taken  {Here  set  out  reason  stated  by 
the  master). 

The  second  exception  is  well  taken  (^Here  set  out  reason  stated  by  the 
master). 

The  third  exception  is  also  well  taken  {Here  set  out  reason  stated  by 
the  master). 

All  of  which  is  respectfully  submitted. 

John  Hancock,  Master  in  Chancery. 

Dated  at  Trenton,  the  tenth  day  of  April,  jS99. 

d.  Rule  Nisi  to  Conflrm  Report. 

Form  No   10630.' 

{Title  of  court  and  cause  as  in  Form  No.  10627.) 

Upon  reading  and  filing  the  report  oi  John  Hancock,  Esq  ,  one  of 
the  masters  of  this  court,  submitted  in  the  above  entitled  cause,  and 
dated  the  tenth  day  of  April,  i899,  it  is  ordered  that  unless  within 
eight  days  after  service  upon  him  of  a  copy  of  this  rule,  the  complainant 
above  named  show  good  cause  to  the  contrary,  the  said  report  stand 
m  all  things  confirmed. 

Entered  by  {concluding  as  in  Form  No.  10627). 

e.  Exceptions  to  Report.* 

1.  Bule  Nisi  to  Confirm. — Upon  the  fil-  motion  to  strike  exceptions  out,  on  the 

ing  of   the  master's  report,    the   clerk  ground  that  they  were  not  filed  within 

shall  enter  a  rule   nisi  to  confirm   the  the  time  required  by  the  rules  of  court, 

same.     And  the  rule  must  be  entered  was   refused.     Miller  v.  Miller,  26  N. 

by   the   party  at   whose    instance  the  J.  Eq.  423. 

reference  was  made,  and  where  no  rule        2.  The    proper  method   of  taking   a 

was  entered,  and   a  notice  was  given  bill  to  the  chancellor,  upon  appeal  from 

to  the  solicitor  of  the  adverse  party  of  the   report  of  the  master,   is  by  filmg 

the  filing  of  the  report,  and  exceptions  exceptions     to    the     master's     report, 

were  not  filed  within  eight  days  from  Weber     v.    Weitling,    18     N.    J.    Eq. 

the  lime   of  service  of  the   notice,    a  39. 
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...  .  Form  No.  i  0631.' 

\vi  Chancery  of  New  Jersey. 

Between  ^  ^    t>-,,      . 

J-  2.^    r>  1  •       ^      On  Bill,  etc. 

John  Doe,   complainant,     t:.         J  ^      -kk    ^    ^       ^ 

•'  H  r  Exceptions    to    Master  s     Report     upon 

Richard  Roe,  defendant.  J  ^ 

Exceptions  taken  by  the  above  named  complainant  to  the  report 
of  John  Hancock,  Esq.,  one  of  the  masters  of  this  court,  to  whom 
exceptions  filed  by  defendant  to  complainant's  bill  of  complaint  in 
this  cause  were  referred  by  a  rule  of  this  court,  dated  the  first  day  of 
April,  \%99,  said  report  bearing  date  the  eighth  day  of  April,  iS99. 

First  Exception.  —  For  that  the  said  master  hath  certified  in  said 
report  {Here  set  out  the  report  of  the  master  on  first  exception^ 

Complainant  insists  that  the  {specifying  the  matter^  alleged  to  be 
scandalous  and  impertinent  ought  to  be  allowed  to  stand  as  a  part  of 
the  complainant's  bill  of  complaint,  because  {state  reasons  why  same 
should  be  allowed  to  stand)  ^ 

Second  Exception.  —  For  that  the  said  master  hath  certified  in  said 
report  {Here  state  master's  report  on  second  exception). 

Complainant  insists  that  {continuing  as  above). 

Wherefore,  the  said  complainant  excepts  to  the  report  of  the  said 
master  in  the  said  several  matters  and  respects  and  prays  the  judg- 
ment of  the  court  therein. 

Jeremiah  Mason,  Solicitor  for  Complainant. 

f.  Hearing  Upon  Exceptions  to  Report 

(1)  Order.3 

Form  No.  I  o  6  3  2  .* 

•  {Title  of  court  and  cause  as  in  Form  No.  10631.) 

Exceptions  having  been  filed  by  the  complainant  in  the  above 
entitled  cause,  to  the  report  of  John  Hancock,  Esq.,  one  of  the  mas- 
ters of  this  court,  bearing  date  the  third dzy  of  April,  i899,  on  motion 
of  Jeremiah  Mason,  solicitor  for  said  complainant,  it  is  hereby  ordered 
that  the  said  cause  be  set  down  for  hearing  upon  said  exceptions  on 
the  first  day  of  the  next  stated  term  of  this  court  *  to  be  held  at  the 

■     1.  When  Filed.  —  Exceptions  must  be  in  a  particular  jurisdiction  see  the  title 

filed  within  eight  days  from  the  service  Orders. 

of  the  rule  nisi  to  confirm  the  master's        4.  Exceptions    to   a   master's    report 

report.      Weber  v.  Weitling,    i8    N.  J.  must    be    set    down    for   hearing   and 

Eq.  39  placed   upon  the   calendar.     Miller  v. 

2.  Hatters  excepted  to  should  be  specified,  Miller.  26  N.  J.  Eq.  423.  And  the  rule 
and  where  several  exceptions  are  al-  must  be  entered  and  served  before  the 
lowed  by  the  master,  and  but  one  ex-  expiration  of  the  time  specified  in  the 
ception  is  taken  to  the  report  embracing  rule  nisi  to  confirm,  or  the  report  will 
alJ  the  exceptions  allowed,  if  any  of  be  confirmed.  Morris  v.  Taylor,  23  N. 
those  exceptions  were   well  taken,  the  J.  Eq.  131. 

exception  to  the  report  will  be   over-  5.  When  Heard.  —  Every  cause   shall 

•ruled-      Franklin    v.    Keeler,   4    Paige  be  set  down   for   hearing  at   the  next 

(N.  y.)  382.  stated  term  of  the  court      N.  J.   Gen. 

3.  For  the  formal  parts  of  an  order  Stat.  (1895),  p.  380,  §  47.     And  on  the 
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state-house  in  the  city  of  Trenton  at  /*»  o'clock  in  the /(?r(fnoon  of  that 
day,  or  as  soon  thereafter  as  counsel  can  be  heard. 
By  the  court 

Calvin  Clark^  Clerk. 

(2)  Notice.  1 
Form  No.  1063 3.* 

(  Title  of  court  and  cause  as  in  Form  No.  10631.') 
To  Oliver  Ellsworth,  Esquire,  Solicitor  for  Defendant. 

You  are  hereby  notified  that  this  cause  will  be  brought  to  a  hearing 
before  the  chancellor  (or  vice-chancellor')  on  the  first  day  of  the  next 
stated  term  of  this  court  to  be  held  at  the  state-house  in  the  city  of  Tren- 
ton, at  the  opening  of  the  court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  upon  exceptions  filed  by  the  complainant 
herein,  the  sixth  doy  oi  April,  iS99,  to  the  report  oi  John  Hancock, 
esquire,  one  of  the  masters  of  this  court,  to  whom  exceptions  filed  by 
defendant  in  this  cause  to  complainant's  bill  of  complaint  were 
referred,  said  report  bearing  date  Xht  first  day  oi  April,  iS99. 

Jeremiah  Mason,  Solicitor  for  Complainant. 

Dated  the  tenth  day  ol  April,  i899.^ 

g.  Order  Confirmingr  Report.* 

Form  No.  10634. 

^r^S^i^.  s:r  i».5.>a>6?*«5.arai  mM  Chancery  of  New  Jersey. 
Between 
John  Doe,  complainant,    )  On  Bill,  etc. 

and  >•  Order    Confirming    Master's    Report    on 

Richard  Roe,  defendant.  )      Exceptions. 

An  order  havmg  been  made  by  this  court,  dated  the  tenth  day  of 
April,  iS99,  that  the  exceptions  filed  in  this  cause  by  the  complainant 
herein  to  the  report  of  John  Hancock,  one  of  the  masters  of  this  court, 
on  exceptions  filed  by  defendant  to  the  complainant's  bill  of  com- 
plaint be  withdrawn  with  costs  to  be  paid  by  complainant. 

It  is,  on  motion  of  Oliver  Ellsworth,  Esq.,  solicitor  for  defendant  in 
this  cause,  on  this  eleventh  day  of  April^  iS99,  ordered  that  the  said 
report  of  said  master  be  confirmed  and  ratified. 

It  is  further  ordered  that  the  alleged  impertinent  and  scandalous 
matter,  according  to  the  said  report  of  said  master,  be  expunged; 
and 

It  is  further  ordered  that  the  said  complainant  pay  to  the  defend- 
ant, or  his  solicitor,  the  costs  of  said  exceptions  and  of  the  proceed- 
first   day   of   the   term,  if   practicable,     given.      Morris  v.  Taylor,  23  N.  J.  Eq. 
Morris  v.  Taylor,  23  N.    J.  Eq.  131;  N.     131;  N.  J.  Ch.  Ct.  Rules,  No.  11. 
J.  Ch.  Ct.  Rules.  No   73.  3.  A  notice  dated  on  Sonday  has  been 

1.  For  the  formal  parts  of  a  notice  in  held  valid.  Taylor  v.  Thomas,  2  N.  J. 
a   particular  jurisdiction   see  the  title     Eq.  106. 

Notices.  4.  For  the  formal  parts  of  an  order 

2.  Fifteen  dayi*  notice  of  hearing  on  ex-  in  a  particular  jurisdiction  see  the  title 
ceptions  to   master's   report    must    be     Orders. 

.;  •-  r-      : '  M4  Volume  9. 


1 0684.  IMPER  TINENCE.  1 0«»BI 

ings  thereon  within  twenty  days  after  service  of  a  copy  of  this  order 
and  of  the  taxed  bill  of  costs  on  him,  or  his  solicitor,  or  that  an 
attachment  issue  against  him.  >. 

By  the  court,  Calvin  Clark^  Clerk^^  :- 

Dated  this  eleventh  day  oi  April,  i89P. 


6.  Order  to  Expunge.^ 
a.  Upon  Submission. 

Fonn  No.  10635. 

In  Chancery  of  New  Jersey. 
Between 
John  Doe,  complainant,  \  On  Bill,  etc. 

and  >  Order  to    Expunge    upon    Submission   to 

Richard  Roe,  defendant    )      Exceptions  for  Impertinence. 

The  exceptions  for  impertinence  taken  by  the  defendant  to  the  bill 
of  complaint  of  the  complainant  John  Doe  in  this  cause  having  been 
submitted  to  by  said  complainant,  as  appears  by  a  written  notice  of 
such  submission  this  day  filed  in  this  court;  on  motion  of  Oliver  Ells- 
worth, solicitor  for  defendant. 

It  is  ordered,  that  the  clerk  of  this  court  do  expunge  the  imperti- 
nent matter  m  said  bill  according  to  said  exceptions  and  submission. 

It  is  further  ordered,  that  the  said  complainant  pay  to  the  defend- 
ant, or  his  solicitor,  the  costs  of  the  said  exceptions  and  of  the  pro- 
ceedings thereon  within  twenty  days  after  the  service  of  a  copy  .of  this 
order,  and  of  the  taxed  bill  of  costs  on  him  or  his  solicitor. 

By  the  court  {concluding  as  in  Form  No.  1063Ji), 

b  Upon  Report  of  Master. 

Form  No.  10636. 

(  Title  of  court  and  cajise  as  in  Form  No.  10621.) 

The  bill  of  complaint  of  comp\a.imint  John  Doe  in  this  cause  having 
been  reported  impertinent  by  John  Hancock,  the  master  of  this  court, 
to  whom  the  exceptions  to  said  bill  for  impertinence  were  referred, 
in  the  matters  of  the  first  and  third  of  said  exceptions,  as  appears 
by  the  report  of  said  master  bearing  date  the  twenty-eighth  day  of 
December,  iS98,  and  on  file  m  this  court;  and  said  report  having 
become  absolute  against  the  said  complainant  (or  having  been 
approved  by  the  court),  as  by  the  records  of  this  court  appears;  it  is 
now,  on  motion  of  Oliver  Ellsworth,  solicitor  for  defendant,  ordered, 
that  the  clerk  (or  register)  of  this  court  do  expunge  the  impertinent 
matter  in  said  bill  of  complaint  according  to  the  said  report;  and  fur- 
ther, it  is  ordered,  that  the  said  complainant  pay  to  the  defendant  or 

1.  For  the  formal  parts  of  an  order  in  a  particular  jurisdiction  see  the  title 
Orders. 
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his  solicitor  the  costs  of  said  exceptions  and  of  the  proceedings 
thereon,  within  twenty  days  after  the  service  of  a  copy  of  this  order, 
and  of  the  taxed  bill  of  costs  on  him  or  his  solicitor,  or  that  an  attach- 
ment issue  against  him. 

John  Marshall,     • 
Judge  Second  Judicial  Circuit  of  Florida. 
This  seventeenth  day  of  February,  i899. 


IMPOUNDING. 

See  the  title  ESTRA  YS  AND  IMPOUNDING,  vol  7,  p.  834. 
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INCEST. 

By  William  L.  Marshall. 

I.     BETWEEN  PARENT  AND  CHILD,  567. 
1.   In  General^  568. 
8.   Stepchild  and  Stepparent^  i^io. 
II.  BETWEEN  COUSINS,  571. 

III.  BETWEEN  UNCLE  AND  NIECE,  572. 

IV.  ATTEMPT  TO  COMMIT,  575. 

I.  BETWEEN  PARENT  AND  CHILD.^ 


1.  Beqnisites  of  the  Indictment,  etc. — 
Generally.  —  For  the  formal  parts  of  in- 
dictments, informations  or  criminal 
complaints  see  the  titles  Indictments; 
Informations;  Criminal  Complaints, 
vol.  5,  p.  930. 

Statntory  provisions  relating  to  the 
crime  of  incest,  generally,  are  found  in 
the  following  states: 

Alabama.  —  Crim.  Code  (1896),  §4889. 

Arizona.  —  Pen.  Code  (1887),  §  479. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  1689. 

California.  —  Pen.  Code  (1897),  §  285. 

Colorado.  —  Mills*  Anno.  Stat.  (1891), 
§§  1321, 1322. 

Connecticut.  —  Gen.    Stat.    {1888),    § 

1525- 
Delaware.  —  Rev,  Stat.  (1893),  c.   74, 

§1. 

Florida.  —  Rev .  Stat.  (1892),  g  2601. 

Georgia.  —  3  Code  (1895),  §  380. 

IdaAo.  —  Rev.  Stat.  (1887),  §  6809. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  pars.  292,  293. 

Indiana.  —  Acts  (1897),  c.  121. 

Iowa.  —  Code  (1897),  §  4936. 

Kansas.  —  Gen.  Stat.  (1897),  c.  100, 
§246. 

Kentucky.  —  Stat.  (1894),  ^  1219. 

Louisiana.  —  Rev.  Laws  (1897),  §  789. 

Maine.  — Rev.  Stat.  (1883),  c.  124,  §  2. 

Maryland.  —  Pub.  Gen.  Laws  (1888), 
art.  27,  §  153. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
ao7.  §  7. 

Michigan.  —  How.  Anno   Stat.  (1882), 

§  9291- 

Minnesota.  —  Stat.  (1894),  §  6553. 


Mississippi. — Anno.  Code  (1392),  §§ 
955,  1168,  1169. 

Missouri.  —  Rev.  Stat.  (1889),  §  3795. 

Montana.  —  Pen.  Code  (1895),  §  494. 

Nebraska.  —  Comp.  Stat.  (1897),  §S 
6866,  6868. 

Nevada.  —Gen.  Stat.  (1885),  §  4675. 

New  Hampshire. —  Pub.  Stat.  (1891), 
c.  272,  §  7. 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1087.  §  213. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
1428. 

New  York.—  Cook's  Pen.  Code  (1898), 
§302. 

North  Carolina.  — Code  (1883),  §  1060. 
1061. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
7185. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7019. 

Oklahoma.  —  Stat.  (1893),  §  2185. 

Oregon. — Hill's  Anno  Laws  (1892), 
§1873. 

Pennsylvania.  —  Pepp.  &  L.  Dig.' 
(1894),  p.  1222,  §  317 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
281,  §9. 

South  Carolina.  —  Rev.  Stat.  (1893),  § 
258. 

Tennessee.  —  Code   (1896),    §§    6757- 

6759- 

Texas.  — Pen.  Code  (1895),  arts.  349- 
352. 

Utah.  —  Rev.  Stat.  (1898).  §  4211. 

Vermont.  —  Stat.  (1894),  §  5062. 

Virginia. — Acts  (1896),  p.  22. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §§  7228.  7229. 
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1.  In  General. 


West  Virginia.  —  Code  (1891),  c.  149, 
§  22. 

Wisconsin.  —  Sanb.  &  B.  Anno.  Stat. 
(1889),  §  4582. 

Wyoming.  —  Rev.  Stat  (1S87),  §^  993, 
994. 

Charging  the  offense  in  the  language  of 
the  statute,  or  substantially  following 
such  language,  is  sufficient. 

Alabama.  —  Baker  v.  State,  30  Ala. 
521. 

Indiana.  —  Baumer  v.  State,  49  Ind. 

544- 

Michigan. —  People  v.  Cease,  80  Mich. 
576. 

Missouri.  —  State  v.  BulUnger,  54  Mo. 
142. 

Vermont.  — State  v.  Dana,  59  Vt.  614. 

Wisconsin.  —  Hintz  v    State,  58  Wis. 

493- 

See  also  the  title  Indictments,  post. 

Hanung  the  Other  Party.  —  The  incor- 
rect name  of  the  person  with  whom  the 
crime  was  committed  is  not  a  sufficient 
ground  for  setting  aside  the  conviction 
when  the  name  used  is  the  one  by 
which  the  person  is  commonly  known. 
Stale  V.  Peterson,  70  Me.  216.  And  in 
Mathis  V.  Com.  (Ky.  1890)  13  S.  W. 
Rep.  360,  the  failure  to  prove  the  name 
of  the  woman  as  given  in  an  indictment 
of  a  father  for  incest  with  his  daughter 
was  held  to  be  immaterial  where  her 
identity  as  his  daughter  was  clearly 
shown 

And  omitting  the  middle  name  of  the 
daughter  in  an  indictment  charging 
incest,  has  been  held  to  be  immaterial 
where  her  identity  is  otherwise  suffi- 
ciently shown.  People  v.  Lake,  no 
N.  Y.  61 

Allegation  of  Relationship.  —  Relation- 
ship must  be  alleged,  but  it  is  not 
necessary  to  allege  that  the  relationship 
is  within  one  of  the  degrees  prohibited 
by  statute.  State  v.  Brown,  47  Ohio 
St.  102;  Noble  V.  State,  22  Ohio  St.  541. 

In  Bergen  7.'.  People,  17  111.  426,  the 
relationship  of  parent  and  child  was 
held  to  be  sufficiently  averred  in  an 
indictment  charging  thai  ihe  defendant 
John  Bergen  committed  the  incestu- 
ous acts  "  upon  the  person  of  Phebe  R. 
Bergftt.  the  said  Phebe  R.  Bergen  then 
and  there  being  the  daughter  of  him 
the  said  John  Bergen."  The  indictment 
was  drawn  under  a  statute  providing 
thai  '•  if  a  father  shall  lewdly  and  las- 
civiously cohabit  with  his  own  daughter, 
the  father  shall   be  imprisoned  in  the 


penitentiary  for  a  term  not  exceeding 
twenty  years."  Compare  the  language 
of  the  present  Illinois  statute.  Starr  & 
C.  Anno.  Stat.  (1896).  c.  38,  par.  292. 

In  Hicks  v.  People,  10  Mich.  395, 
an  information  for  incest  which  charged 
that  the  "  defendant  did  commit  the 
crime  of  fornication   with  one  Harriet 

A.  Nicks,  hy  having  carnal  knowledge 
of  the  body  of  her,  the  said  Harriet  A. 
Hicks,  she  the  said  Harriet  A.  Hicks 
being  then  and  there  the  daughter  of 
the  said  William  Hicks  "  was  held  suffi- 
cient, without  alleging  in  the  language 
of  the  statute  that  the  defendant  and 
the  said  Harriet  A.  Hicks  were  "within 
the  degree  of  consanguinity  within 
which  marriages  are  declared  by  law 
to  be  incestuous  and  void." 

In  Waggoner  v.  State,  35  Tex,  Crim. 
Rep.  199,  an  indictment  which  charged 
that  the  defendant  "  had  carnal  knowl- 
edge of  Flora  Waggoner  and  that 
defendant  was  the  father  of  Flora 
Waggoner  "  was  held  sufficient  without 
averring  that  she  was  his  daughter,  or 
a  female. 

In  State  v.  Wyman,  59  Vt.  527,  a 
brother  of  the  half-blood  was  indicted 
for  the  crime  of  incest  committed  with 
his  half-sister,  and  an  allegation  in  the 
indictment  that  he  was  her  "  brother" 
was  held  sufficient.  See  also  People 
V  Jenness,  5  Mich.  305, 

Allegation  of  Knowledge  of  Selationship. 
—  In  a  number  of  cases  it  has  been  held 
that  knowledge  of  consanguinity  or 
relationship  need  not  be  averred,  un- 
less the  statute  expressly  makes  such 
knowledge  an  essential  element  of  the 
offense  Baker  v.  State,  30  Ala.  521; 
Bergen  v.  People,  17  111.  426;  Hicks  v. 
People,  10  Mich.  395,  State  v.  Bullin- 
ger,  54  Mo.  142;  Simon  v.  State.  31 
Tex.  Crim.  Rep.  186;  Stale  v.  Dana, 
59  Vt.  614;  State  V.  Wyman,  59  Vt. 
527;  State  V.    Pennington,   41  W.  Va. 

599- 

But  if  the  statute  does  require  knowl- 
edge of  relationship  to  constitute  the 
offense  in  express  terms,  or  if  such  a 
requirement  is  to  be  implied  under  the 
doctrine  in  the  particular  slate  in  ac- 
cordance with  the  general  rule  that 
penal  statutes  impliedly  require  a 
criminal   intent  (Reg.  v.  Tolson.  23  Q. 

B.  Div.  168),  the  indictment  must  al- 
lege such  knowledge  in  order  to  com- 
ply with  the  rule  that  the  indictment 
must  charge  every  essential  element  of 
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Form  No.  10637. 
(Precedent  in  Baker  v.  State,  30  Ala.  521.)' 


the  offense.     Williams  v.  State,  2  Ind. 
439;  Baumer  v.  State,  49  Ind.  544. 

In  Alabama  an  allegation  that  the 
defendant  knew  of  the  relationship, 
without  an  averment  that  both  of  the 
parties  knew  of  it.  has  been  held  suffi- 
cient.    Morgan  v.  State,  11  Ala.  289. 

Allegation  of  Adultery  or  Fornication. 
—  In  Arkansas,  it  has  been  held  that  an 
indictment  for  incest  which  charged 
that  the  crime  was  committed  by  an  act 
of  adultery  with  the  daughter  of  the  de- 
fendant, and  which  failed  to  charge 
that  either  the  defendant  or  his  daugh- 
ter was  mariied  at  the  time  of  the 
commission  of  the  crime,  is  fatally  de- 
fective in  failing  to  aver  that  the  de- 
fendant was  a  married  man  at  the  time 
of  the  commission  of  the  crime.  Martin 
V-  State,  58  Ark.  3.  But  a  different 
ruling  was  made  in  Michigan  in  People 
V.  Cease,  80  Mich.  576,  where  an  in- 
formation for  incest  was  held  to  be 
sufficient  where  it  charged  fornication 
instead  of  adultery,  and  the  defendant 
was  a  married  man. 

Allegation  of  defendant's  marriage  is 
necessary  in  charging  the  offense  of 
incestuous  adultery,  Martin  v.  State, 
58  Ark.  3;  State  z/.  Ratcliffe.  61  Ark.  62. 

An  indictment  drawn  under  a  Texas 
statute  charged  that  the  defendant 
committed  the  incestuous  acts  with 
'^ Laura  Griffin,  then  and  there  being 
the  daughter  of  Mrs.  Sarah  Compton, 
the  lawful  wife  of  him  the  said  "  de- 
fendant. This  was  held  to  aver  with 
sufficient  certainty  that  at  the  time  the 
offense  was  committed  the  mother  was 
living  and  the  marriage  relation  ex- 
isted between  her  and  the  defendant. 
Compton  V.  State,  13  Tex.  App.  271. 
I  Allegation  of  Felonious  Intent. —  In 
Mississippi,  it  has  been  held  that  an  in- 
Idictment  which  fails  to  aver  that  the 
'incestuous  act  was  feloniously  done, 
where  the  statute  makes  incest  a  felony, 
is  fatally  defective.  Newman  v.  State, 
69  Miss.  393;  Bowler  v.  State,  41  Miss. 
570.  But  consult  also  the  title  Indict- 
ments, post. 

Allegation  of  a  single  sexual  act  was 
held  to  be  sufficient  under  the  Ohio  Rev. 
Stat.,  ^  7019,  State  »- Brown,  47  Ohio 
St.  102  (.citing  with  approval  Barnhouse 
V.  State.  31  Ohio  St.  39,  in  which  case 
it  was  held  that  an  indictment  for 
incest  which  charged  the  criminal  act 
to  have  been  committed  continuously 


through  a  specified  period  of  years  is 
to  be  regarded  as  charging  several  dis- 
tinct offenses  and  bad  for  duplicity). 

Illegitimacy  of  ofbpring,  with  whom 
the  offense  is  committed,  need  not  be 
averred,  as  the  crime  attaches  to  all 
parties  who  are  in  fact  within  the  de- 
gree of  consanguinity  by  the  statute. 
People  V.  Lake,  no  N.  Y.  61;  State 
V.  Laurence,  95  N.  Car.  659;  Baker  v. 
State,  30  Ala.  521;  State  z/.  Schannhurst, 
34  Iowa  547. 

"Incestous"  for  Incestuous. —  Purely 
clerical  errors  do  not  vitiate  an  indict- 
ment where  the  meaning  is  clear;  hence 
an  indictment  for  incest  is  not  fatally 
defective  because  it  uses  the  word 
■'  incestous  "  for  incestuous.  State  v. 
Carville,  (Me.  1887)  11  Atl.  Rep   601. 

Statement  of  Venue. —  The  general  rule 
that  an  indictment  for  incest  must  be 
laid  in  the  county  in  which  the  crime 
was  committed  has  been  changed  by 
statute  in  some  states.  Arizona  Pen. 
Code  (1887),  §  1223;  Cal.  Pen.  Code 
(1897),  S  785;  Dakota  Comp.  Laws(i887), 
§  7104;  Idaho  Rev.  Stat.  (1887),  §  7487, 
Mont.  Pen.  Code  (1895),  g  1568,  Nev. 
Gen.  Stat.  (1885),  §  3974 

Variance  Between  Pleading  and  Proof.  — 
There  must  be  no  variance  between  the 
allegations  and  the  proof.  For  this  rea- 
son in  De  Groat  v.  People,  39  Mich. 
124,  it  was  held  that  a  conviction  un- 
der an  information,  against  a  father  for 
incest  committed  with  his  daughter, 
was  erroneous  when  the  evidence 
showed  that  force  was  used  so  as  to 
make  it  a  case  of  rape. 

1.  Alabama.  —  Crim.  Code  (1896),  § 
4889.     See  also  supra,  note  i,  p.  567. 

This  form  follows  the  form  prescribed 
by  the  Ala.  Crim.  Code  (1896),  ^  4923. 
No.  54.  and  was  held  to  be  sufficient 
The  statute  defining  and  punishing  the 
crime  is  as  follows:  "If  any  man  and 
woman,  being  within  the  degrees  of 
consanguinity  or  relationship  within 
which  marriages  are  declared  by  law  to 
be  incestuous  and  void,  and  knowing 
of  such  consanguinity  or  relationship, 
intermarry  or  have  sexual  intercourse 
together,  or  live  together  in  adultery, 
each  of  them  must,  on  conviction,  be 
imprisoned  in  the  penitentiary  for  not 
less  than  one  year,  nor  more  than 
seven  years." 

It  would  seem,  however  that  in  other 
jurisdictions  the  failure  to  charge  the 
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^{Commencement  as  in  Form  No.  2S8S.y^ 

The  grand  jury  of  said  county  charge  that  before  the  finding  of 
this  indictment,  William  Baker,  h&\x\g  then  and  there  the  father  of 
one  Elizabeth  Baker,  and  within  the  degrees  of  consanguinity  within 
which  marriages  are  declared  by  law  to  be  incestuous  and  void,  and 
then  and  there  knowing  the  said  Elizabeth  Baker  to  be  his  daughter, 
did  then  and  there  live  with  the  said  Elizabeth  Baker  in  a  state  of 
adultery,  against  the  peace  and  dignity  of  the  State  oi  Alabama. 

{{Signature  as  in  Form  No.  2S83:)Y 

2.  Stepchild  and  Stepparent.^ 

Form  No.  10638. 

(Precedent  in  Baumer  v.  State,  49  Ind.  545.)' 

[{Commencement  as  in  Form  No.  4745.)]^ 

The  grand  jurors  for  said  State  of  Indiana  impanelled,  charged  and 
sworn  in  the  Wayne  Circuit  Court,  to  inquire  within  and  for  the  body 
of  the  same,  said  county  of  Wayne,  upon  their  oaths  charge  and  pre- 
sent that  Arthur  Baumer.,  late  of  said  county,  at  said  county,  on  the 
SOth  day  of  May,  a.  d.  i874,  did  then  and  there  unlawfully  have 
sexual  intercourse  with  his  stepmother,  Augusta  Baumer,  then  and 
there  knowing  the  said  Augusta  Baumer  to  be  his  stepmother  [and 
she  the  said  Augusta  Baumer,  then  and  there  knowing  the  said  Arthur 
Baumer  to  be  her  stepson ;  they  the  said  Arthur  Baumer  and  Augusta 
Baumer  then  and  there  knowing  that  they  were  related  to  each  other 

date  and  place  of  the  commission  of  the  definitely  showing  that  the  defendant 
offense  would  be  a  fatal  omission,  was  married  at  the  time  of  the  corn- 
See  infra.  Forms  Nos.  10638  to  10645,  mission  of  the  crime  should  have  been 
and  notes  thereto  used. 

Precedent. —  In  State  v.  Ratclifle.  61  1.  The  matter  to  be  supplied  in  [  J 
Ark.  62,  an  indictment,  omitting  the  is  not  found  in  the  reported  case, 
formal  parts,  charged  as  follows:  "The  2.  Ayerment  of  Belationship.  —  An  in- 
said  E.  Ratcliffe  on  the  loth  day  of  dictment  for  incest  with  defendant's 
March,  189J,  in  the  northern  district  of  stepdaughter  which  describes  the  rela- 
the  county  and  state  aforesaid,  did  tionship  as  that  of  stepfather  and  step- 
then  and  there,  being  and  knowing  daughter  is  sufficient.  It  is  unnecessary 
himself  to  be  the  father  of  one  Bettie  to  aver  the  marriage  of  the  mother  to 
Ratcliffe.  and  knowing  himself  to  be  a  the  stepfather  or  the  existence  of  the 
person  forbidden  to  intermarry  with  marriage  relation  at  the  time  of  the 
her,  the  said  Bettie  Ratcliffe,  by  reason  commission  of  the  offense.  Noble  v. 
that  he  the  said  E.  Ratcliffe.  was  the  State,  22  Ohio  St.  541. 
father  of  her  the  said  Bettie  Ratcliffe,  Averment  of  Uutual  Knowledge  of  Be- 
did  then  and  there  unlawfully,  felo-  lationship.  —  An  indictment  under  the 
niously,  incestuously  and  adulterously  former  Indiana  statute  (2  G.  &  H.  452, 
have  carnal  knowledge  of  the  body  of  §  45)  for  incest  between  stepson  and 
her,  the  said  Bettie  Ratcliffe.  he.  the  stepmother  should  have  charged  mu- 
said  E.  Ratcliffe,  being  a  married  man,  tual  knowledge  of  the  relationship, 
the  father  of  her,  the  said  Bettie  Rat-  Baumer  v.  State,  49  Ind.  544. 
cliffe."  It  was  held  that  the  indictment  8.  Indiana.  —  This  indictment  was 
sufficiently  charged  that  the  defendant  drawn  under  2  G.  &  H.  452,  §45.  Com- 
was  a  married  man  at  the  time  of  the  pare  also  the  present  statute  defining 
commission  of  the  offense  The  court  the  crime  of  incest.  Ind.  Acts  (1897),  c. 
stated,   however,   that   the   indictment  121. 

was   inartistically   drawn,    and    words  See  also  supra,  note  i,  p.  567. 
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as  stepmother  and  stepson], ^  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace  and  dignity  of 
the  State  of  Indiana. 

[(^Signature  as  in  Form  No.  474^.^]^ 

II.  BETWEEN  C0USINS.3 

Form  No.  I  o  6  3  9  . 

(Precedent  in  State  v.  Fritts.  48  Ark.  68.)* 
[(^Commencement  as  in  Form  No.  Jf.069)  James  Fritts  and  Mattie 
Phillips,Y^  in  the  said  county  of  Carroll^  on  the  20th  day  of  December, 
1S84,  unlawfully,  wickedly,  feloniously,  and  incestuously,  did  cohabi- 
tate,  fornicate,  and  each  other  there  and  then  criminally  and  carnally 
know,  he,  the  said  James  Fritts,  then  and  there  being  [an  unmarried]* 
man,  and  she,  the  said  Mattie  Phillips,  [an  unmarried]*  woman,  and 
they,  the  said  James  Fritts,  and  Mattie  Phillips  then  and  there  being 
first  cousins,  [and  the  said  James  Fritts  and  the  said  Mattie  Phillips, 
not  then  and  there  being  legally  married,  contrary  to  (continuing  and 
concluding  as  in  Form  No.  JfiSff).  ]2 

Form  No.  10640.* 

(Precedent  in  Nations  v.  State.  64  Ark.  467.)'' 


1.  Charging  Joint  Offense.  —  The  court 
held  that  this  indictment  was  insuffi- 
cient, for  the  reason  that  the  offense 
sought  to  be  charged  was  within  the 
statute  (2  G.  &  H.  452,  §  45)  a  joint  one. 
and  as  such  should  have  been  charged- 
This  defect  has  been  remedied,  as  will 
appear  by  the  words  inserted  in  [  ]. 

2.  The  matter  enclosed  by  and  to  be 
supplied  in  [  ]  is  not  found  in  the  re- 
ported case. 

3.  Requisites  of  the  Indictment,  etc.  — 
Generally.  —  For  the  formal  parts  of 
indictments,  informations  or  criminal 
complaints  see  the  titles  Indictments; 
Informations;  Criminal  Complaints, 
vol.  5,  p.  930. 

Statutory  provisions  making  sexual 
intercourse  between  cousins  incestuous 
and  criminal  exist  in  the  following 
states: 

Arkansas. — Sand.  &  H  Dig.  (1894) 
§4908. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1320. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  293;  c.  89,  par.  i. 

Kansas.  —  Gen.   Stat.  (1897),   c.    123, 
§2. 
•  Nevada.  —  Gen.  Stat.  (1885),  §  4675, 

New  Hampshire.  —  Pub-  Stat.  (1891), 
c.  174.  §  3- 

Oklahoma.  —  Stat.  (1893),  §  3228. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  4468. 

Wyoming.  —  Rev.  Stat.  (1887),  §  993. 


An  averment  denying  lawful  marriage 

between  cousins  is  necessary  under 
a  statute  making  sexual  intercourse 
between  such  persons  incest,  for  the 
reason  that  in  some  states  first  cousins 
are  not  prohibited  from  marrying  with 
each  other.  State  v.  Brown,  47  Ohio 
St.  102. 

4.  Arkansas  — Sand.  &  H.  Dig. (1894), 
§  4908.     See  also  supra,  note  i,  p.  567. 

5.  Negativing  Relationship  of  Husband 
and  Wife.  —  The  indictment  in  this  case 
was  held  to  be  insufficient  for  the  reason 
that  it  failed  to  allege  that  the  defend- 
ants did  not  stand  in  the  relation  of 
husband  and  wife  to  each  other.  This 
defect,  however,  has  been  remedied,  as 
will  appear  from  the  words  in  [  ]. 

It  was  also  held  in  this  case  that 
"  if  an  incestuous  marriage  has  in  fact 
been  contracted,  the  indictment  should 
charge  that  James  Fritts  incestuously 
did  intermarry  with  and  take  to  be  his 
wife  Mattie  Phillips,  the  cousin  of  the 
same  James  Fritts,  they  being  de- 
scended from  the  same  grandfather," 
etc.  (citing  Hutchins  v.  Com.,2Va.  Cas. 

331)- 

6.  Arkansas. — Sand.  &  H.  Dig.  (1894), 
§§  T689,  4908. 

See  also  supra  note  r,  p.  567. 

7.  In  this  case  the  conviction  was 
sustained,  the  court  holding  that  under 
the  Arkansas  statute  incest  between 
first  cousins  may  be  punished  (citing 
State  V.  Fritts,  48  Ark.  66). 
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[{Commencement  as  in  Form  No.  4069yY  did  unlawfully,  feloniously 
and  incestuously  commit  adultery  with  one  Ella  Branham,  a  single 
and  unmarried  female  person,  by  then  and  there  feloniously  and 
incestuously  having  carnal  knowledge  of  her,  the  said  Ella  Branham, 
—  he,  the  said  Will  Nations,  and  she,  the  said  Ella  Branham,  then  and 
there  being  first  cousins,  and  he,  the  said  Will  Nations,  then  and  there 
being  a  married  man,  —  against  the  peace  and  dignity  of  the  state  of 
Arkansas. 

[{Signature  as  in  Form  No.  ^069.)Y 


III.  BETWEEN  UNCLE  AND  NlECE.^ 
Form  No.  i  064  i  .^ 

State  of  Michigan,  County  of  Wayne,  City  of  Detroit.  The  Recorder's 
Court  of  the  City  of  Detroit;  of  the  October  Term,  in  the  year  of 
our  Lord  \2>58. 

Wayne  QonxiVj,  ss:  —  Daniel  Webster,  prosecuting  attorney  in  and 
for  the  county  of  Wayne  aforesaid,  for  and  in  behalf  of  the  people  of 
the  state  of  Michigan,  comes  into   said   court   in  the  October  term 


1.  The  matter  to  be  supplied  in  [  ]  is 
not  found  in  the  reported  case. 

2.  Requisite?  of  the  Indictment,  etc. — 
Generally. —  For  the  formal  parts  of  in- 
dictments, informations  or  criminal 
complaints  see  the  titles  Indictments; 
Informations,  Criminal  Complaints, 
vol.  5.  p.  930. 

Statutory  Provisions.  —  See  list  of  stat- 
utes cited  supra,  note  1,  p.  567. 

Name  of  the  niece's  father  is  not  mate- 
rial where  it  is  alleged  in  the  indictment 
that  she  is  the  daughter  of  the  defend- 
ant's brother.  State  v.  Pennington,  4 
W.  Va.  599. 

Charging  Both  Parties.  —  Under  the 
Virginia  %X.2l.\.\x\.&  in  existence  in  1819  an 
indictment  which  charged  "  that  Will- 
iam Tankersly,  of  the  said  county  of 
Washington,  yeoman,  on  the  first  day 
oi  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  nineteen, 
with  force  and  arms,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of 
the  superior  court  of  law  holden  in  and 
for  the  said  county  of  Washington,  un- 
lawfully, willingly,  and  incestuously 
did  inter-marry  with  and  lake  to  be  his 
wife  a  certain  Nancy  Hutchins,  the  niece 
of  the  said  William  Tankersly,  being 
the  daughter  of  Elizabeth  Hutchins,  the 
sister  of  the  said  William  Tankersly,  and 
within  the  degrees  prohibited  by  An 
Act  of  the  General  Assembly  of  Vir- 
ginia  entitled  '  An  Act  to  Regulate  the 
Solemnization  of  Marriages,  Prohibit- 
ing Such  as  are  Incestuous  or  Other- 
wise    Unlawful:'  and    that    the    said 


William  Tankersly  and  the  said  Nancy 
Hutchins,  then  and  there  from  the  said 
first  oi  March,  in  the  year  aforesaid,  un- 
til the  taking  of  this  inquisition,  did  un- 
lawfully, and  willingly,  and  incestu- 
ously continue  to  cohabit  and  live 
together  as  man  and  wife  against  the 
form,"  etc..  was  held  to  be  sufficiently 
certain  to  charge  the  woman  as  well  as 
the  man,  without  requiring  the  converse 
to  be  charged,  for  the  reason  that  he 
could  not  inter-marry  with  her  without 
her  inter-marrying  with  him  also.  The 
language  of  the  present  statute  (Va. 
Code  (1887),  §  3783)  differs  materially 
from  the  act  under  which  this  indict- 
ment was  drawn. 

3.  Michigan.  —  This  information  was 
drawn  under  a  former  Michigan  statute 
prohibiting  marriages  between  certain 
degrees  of  consanguinity.  Th«  pres- 
ent statute  (How.  Anno.  Stat.  Mich. 
(1882),  §  9291)  reads:  "All  persons 
being  within  the  degree  of  consan- 
guinity within  which  marriages  are 
prohibited  or  declared  by  law  to  be  in- 
cestuous and  void,  who  shall  inter- 
marry with  each  other,  or  who  shall 
commit  adultery  or  fornication  with 
each  other   shall  be  punished." 

The  information  is  based  upon  the 
facts  in  People  v.  Jenness,  5  Mich.  305. 
The  verdict  in  that  case  was  set  aside 
and  a  new  triai  ordered  for  error  in 
submitting  certain  evidence  to  the  jury. 
No  objection  was  made  to  the  suffi- 
ciency of  the  information. 

See  also  supra,  note  i,  p.  567. 
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thereof  in  the  year  one  thousand  eight  hundred  zxxA.  fifty-eighty  and 
gives  the  court  here  to  understand  and  be  informed  that  Simon  B. 
Jenness,  late  of  the  city  of  Detroit  and  the  county  aforesaid,  heretofore, 
to  wit,  on  the  twenty-fourth  day  of  February,  i858,  at  the  city  of  Detroit, 
did  commit  fornication  with  Delia  E.  Ashcroft,  by  then  and  there 
having  carnal  knowledge  of  the  body  of  the  said  Delia  E.  Ashcroft, 
the  said  defendant  and  the  said  Delia  E.  Ashcroft  being  then  and 
there  within  the  degrees  of  consanguinity  within  which  marriages  are 
prohibited  and  declared  by  the  laws  of  this  state  to  be  incestuous  and 
void ;  the  said  Delia  E.  Ashcroft  being  the  niece  of  the  said  defend- 
ant, and  being  the  daughter  of  Martha  Jane  Ashcroft,  who  was  the 
sister  of  the  defendant  —  contrary  to  the  form  of  the  statute  (^^«- 
cluding  as  in  Form  No.  Q15J^. 

Form  No.  10642.' 

(Precedent  in  State  v.  Evans,  88  Wis.  257.)' 
State  of  Wisconsin,  County  of  Waukesha. — ss. 
The  State  of  Wisconsin 
against 

Edwin  M.  DePuy. 

Mabel  L.  Dougherty,  being  duly  sworn,  says  that  on  the  llth  day  of 
October,  in  the  year  \W2,  at  said  county,  Edwin  M.  DePuy,  6x6. 
then  and  there  have  sexual  intercourse  with  one  Helen  May  DeFuy,di 
female,  said  Helen  May  DePuy  then  and  there  being  a  daughter  of 
William  H.  DePuy,  who  was  and  is  a  brother  of  Edwin  M.  DePuy, 
and  did  then  and  there  have  incestuous  sexual  connection  and  inter- 
course with  said  Helen  May  Depuy,  daughter  of  said  brother  of  Edwin 
M.  DePuy,  against  the  peace  and  dignity  of  the  state  of  Wisconsin. 

Mabel  Dougherty. 

Subscribed  and  sworn  to  before  me  this  twelfth  day  of  July,  a.  d. 

Geo.  M.  S.  Jewett,  Justice  of  the  Peace. 

Form  No.  10643.' 

(Precedent  in  Newman  v.  State,  69  Miss.  393.) 
^{Commencement  as  in  Form  No.  47o7)  that]*  the  said  Josh  Newman 
then  and  there  being  the  uncle  of  the  said  Helen  Newman,  and  she 
the  said  Helen  Newman,  then  and  there  being  the  niece  of  the  said 
Josh  Newman,  and  the  said  Helen  Newman  being  thereby  within  the 
degrees  within  which  marriages  are  declared  by  law  to  be  incestuous 
and  void,  did  [feloniously]*  live  and  cohabit  together,  and  were  guilty 

1,    Wisconsin.  —  Stat.   (1898),  §  4582.  2.  The  court  held  that  the  complaint 

providing    that    "Any    person    being  was  sufficient  and  contained  a  substan- 

within    the    degree    of    consanguinity  tial  statement  of  the  offense, 

within  which  marriages  are  prohibited  3.  Mississippi.  —  Anno.    Code  (1892) 

or  declared  by  law  to  be  incestuousand  §955        See  also  supra,  note  i,  p.  567. 

void,  who  shall  intermarry  with  each  4.  The  matter  to  be  supplied  in  [  ]  is 

other,  or  who  shall  commit  adultery  or  not  found  in  the  reported  case, 

fornication  with   each   other,  shall    be  5.  The  indictment  in   this  case   was 

punished  by  imprisonment  in  the  state  held  to  be  defective  for  the  reason  that  it 

prison    not    more    than  ten  years,   nor  failed  to  allege  that  the  act  was  *   feloni- 

less  than   two  years."     See  also  supra,  ously"  done  {citing  Bowler  v.  State,  41 

note  I,  p.  567.  Miss.  570).      This  defect,  however,  has 
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of  adultery  and  fornication,  he,  the  said  Josh  Ncivtnan  being  a  mar- 
ried man,  and  the  said  Helen  Newman  being  an  unmarried  woman, 
did  so  [feloniously]^  live  and  cohabit  together  and  have  sexual  in- 
tercourse with  each  other,  contrary  to  the  form  of  the  statute  \{con- 
cluding  as  in  Form  No.  ^^757).]^ 

Form  No.  i  o  6  4  4  .^ 

(Precedent  in  Yeoman  v.  State,  21  Neb.  172.)* 

[(^Commencement  as  in  Form  No.  205)]^  that  the  said /oAn  Yeo- 
man^ on  the  ^rst  day  oi  July,  1S8S,  in  the  county  of  Hamilton  and 
state  of  Nebraska.,  being  then  and  there  an  unmarried  man,  did  then 
and  there  unlawfully,  knowingly,  and  feloniously  commit  fornication 
with  one  Amanda  Yeoman.,  by  then  and  there  having  sexual  inter- 
course with  the  said  Amanda  Yeoman,  the  said  Amanda  Yeoman  being 
then  there  a  niece  of  the  said  John  Yeoman.,  as  the  said  John  Yeoman 
and  the  said  Amanda  Yeoman  well  knew,  [contrary  {concludijtg  as  in 
Form  No.  205).]^ 

Form  No.  10645. 

(Precedent  in  State  v.  Brown.  47  Ohio  St.  102.)* 

[(^Commencement  as  in  Form  No.210.')Y' 

The  jurors  of  the  grand  jury  of  the  state  of  Ohio,  within  and  for 
the  body  of  the  county  of  Za^^,. impaneled,  sworn,  and  charged  to 
inquire  of  crimes  and  offenses  committed  within  said  county  oi Lake, 
in  the  name  and  by  the  authority  of  the  state  of  Ohio,  on  their  oaths, 
do  find  and  present  ihdiX.  Benjamin  Robert  Brown,  late  of  said  county, 
on  the  eighth  day  oi  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-Jive,  with  force  and  arms,  in  said  county  of 
Lake,  and  state  of  Ohio,  being  then  and  there  an  unmarried  man,  did 
commit  fornication  with  Rose  Cramer,  by  then  and  there  unlawfully 
and  feloniously  having  sexual  intercourse  with  the  said  Rose  Cramer,'' 
the  sdixd  Benjamin  Robert  Brotvn  being  then  and  there  the  uncle  ^  of 
said  Ro<;e  Cramer,  and  the  said  Rose  Cramer  being  then  and  there  the 
niece  of  the  said  Benjamin  Robert  Broivn,  and  the  said  Benjamin  Robert 
Brown  and  the  said  Rose  Cramer  then  and  their  having  knowledge  of 

been  remedied  in  the  form  set  out  in  6.  In  this  case  it  was  held  that  the 

the  text,  as  will  appear  by  the  words  in-  two  counts   above  set  out  sufficiently 

serted  in  [  ].  charged  an  offense  within  the  meaning 

1.  See  supra,  note  5    p.  573.  of  Bales'  Anno.  Stat.  (1897).  §  70x9. 

2.  The  matter  to  be  supplied  in  (  ]  7  More  than  one  act  of  sexual  inter 
is  not  found  in  the  reported  case.  course  need   not  be    proven.     State  v 

3.  Nebraska.  —  Comp.   Stat.  (1897)   §  Brown.  47  Ohio  St.  102. 

6867.     See  also  .fM/>/-a,  note  i,  p.  567.  8.  Averment  of  Kinship.  —  That  the  in- 

4.  The  conviction  in  this  case  was  teicourse  was  between  persons  who 
reversed  upon  a  question  of  admissi-  were  uncle  and  niece  is  equivalent 
bility  of  evidence.  to    alleging  that   the    sexual   act    was 

6.  Defendant  was  indicted  alone  for  the  between    persons    nearer   of   kin    than 

crime    of    incest     under' the    Nebraska  cousins.     Slate   t    Brown,  47  Ohio  St. 

statute      The   court  held   that  he  was  102. 

properly  so    indicted,  and  thai   it  was         That  parties  were  not  hnsband  and  wife 

not     necessary     that     the    indictment  need  not   be  alleged   in  ihe  indictment, 

should  be  against   both  parties  to  the  under   Bates'  Anno.   Stat.   Ohio  (1897), 

incestuous  intercourse.  §7019.    State  z/.  Brown.  47  Ohio  St.  102. 
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their  relationship,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Ohio. 

The  jurors  of  the  grand  jury  of  the  state  of  Ohio,  within  and  for 
the  county  ot  Lake.,  impaneled,  sworn,  and  charged  to  inquire  of 
crimes  and  offenses  committed  within  said  county  of  Lake,  in  the 
name  and  by  the  authority  of  the  state  of  Ohio.,  on  their  oaths,  do 
further  find  and  present  \\\2A.  Benjamin  Robert  Bro^vn,  late  of  the  said 
county  oi  Lake.,  on  the  sixth  day  oi  January.,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-six,  with  force  and  arms  in  said 
county  of  Za/^<f  and  state  of  Ohio,  being  then  and  there  a  married  man, 
did  commit  adultery  with  Rose  Cramer,  by  then  and  there  unlawfully 
and  feloniously  having  sexual  intercourse  with  said  Rose  Cramer^  the 
said  Rose  Cramer  being  then  and  there  the  niece  of  the  said  Benjamin 
Robert  Brown,  and  the  said  Benjamin  Robert  Broivn  and  the  said  Rose 
Cramer  being  then  and  there  persons  nearer  of  kin  by  consanguinity 
than  cousins,  the  said  Benjamin  Robert  Brown  and  the  said  Rose 
Cramer  then  and  there  having  knowledge  of  their  relationship,  con- 
trary to  the  form  of  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Ohio. 

[{^Signature  as  in  Form  No.  210.  )  P 

IV.  ATTEMPT  TO  COMMIT.2 

Form  No.  10646.^ 
(Precedent  in  Stale  v.  McGilvery,  (Wash.  i8q8)  55  Pac.  Rep.  115.)* 

[(^Commencement  as  in  Form  No.  2Jf50.)Y 

Comes  now  John  W.  Mathews,  prosecuting  and  county  attorney 
for  the  county  of  Whitman,  state  of  Washington,  the  court  being  in 
session,  and  the  grand  jury  of  said  county  not  being  in  session,  and 
by  this  his  information  accuses  Archie  McGilvery  of  the  crime  of 
attempting  to  commit  incest  with  one  Carrie  Barnett,  committed  as 
follows,  to  wit.  That  the  S2\(\  Archie  McGilvery  zx\d.  Carrie  Barnett, 
in  the  county  of  Whitman,  in  the  state  of  Washington,  on  the  9th  day 
of  November,  eighteen  hundred  and  ninety-seven,  then  and  there  being, 
did  then  and  there  willfully,  unlawfully,  feloniously,  and  incestuously 
attempt  to  carnally  know  each  other,  by  then  and  there  being  in  bed 
together;  she,  the  said  Carrie  Barnett,  then  and  there  lying  and  being 
on  her  back,  and  he,  the  said  Archie  McGilvery,  then  and  there  lying 

1.  The  matter  to  be  supplied  in  [  ]  is  Negativing  Presumption.  —  Need  not 
not  found  in  the  reported  case.  negative    any    presumption     that    the 

2.  Averment  of  Knowledge  of  Belation-  parties  did  not  cease  of  their  volition 
■hip.  —  Need  not  allege  knowledge  of  or  otherwise  before  consummating  a 
woman,  but  need  only  allege  the  man's  sexual  act.  State  z/  McGilvery,  (Wash, 
knowledge  of  their  relationship.     State  1898)55  Pac.  Rep.  115. 

V-    McGilvery.    (Wash      1898)    55    Pac.  3.    Washington  — Ballinger's    Anno. 

Rep.  115  Codes  &  Stat.  (1897).  §  7229. 

Intent  on  the  part  of  the  parties  to  See  ^.\so  supra,  note  i    p   567. 
carnally  know  each  other  need  not  be  4.  The  conviction  under  this  indict- 
directly   averred      State  v.  McGilvery  ment  was  sustained  on  appeal. 
(Wash.  1898)  55  Pac.  Rep.  115. 
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and  being  on  top  of  her,  the  said  Carrie  Barnett;  and  they,  the  said 
Archie  McGilvery  3.nd  Carrie  Burnett,  while  so  lying  and  being,  did 
then  and  there  have  their  sexual  organs  placed  together  for  the 
aforesaid  purpose  of  carnally  knowing  each  other;  she,  the  said 
Carrie  Barnett,  then  and  there  being  the  daughter  of  one  Nancy  E. 
McGilvery;  she,  the  saXdi  Nancy  McGilvery,  then  and  there  being  the 
wife  of  him,  the  said  Archie  McGilvery;  she,  the  said  Carrie  Barnett, 
then  and  there  being  the  wife's  daughter  of  him,  the  said  Archie 
McGilvery,  the  said  Archie  McGilvery  then  and  there  having  knowl- 
edge of  the  relationship  existing  between  the  said  Archie  McGilvery 
and  the  said  Carrie  Barnett,  the  said  Archie  McGilvery  and  the  said 
Carrie  Barnett  then  and  there  being  within  the  degrees  of  affinity  in 
which  marriages  are  prohibited  by  the  laws  of  the  state  of  Washington. 
[{Concluding  as  in  Form  No.  S4S0.)Y 

1.  The  words  to  be  supplied  in  [  ]  are  not  found  in  the  reported  case. 
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See  the  title  ASSUMPSIT,  vol.  2,  p.  294. 


INDECENT  ASSAULT. 

I.  UPON  A  FEMALE,  577. 

1.  Over  Fourteen,  577. 
3.    Under  Fourteen,  577. 

11.  UPON  A  MALE,  578. 

CROSS-REFERENCES. 

See  also  the  titles  ASSAULT,  vol.  2,  p.  228;  CRIME  AGAINST 
NATURE,  vol.  5,  p.  921;  RAPE. 

I.  UPON  A  FEMALE. 

1.  Over  Fourteen. 

Form  No.  10647.' 

(  Title  of  court  and  cause  as  in  Form  No.  2387.^ 

John  Doe  is  accused  by  the  grand  jury  of  the  county  of  Ramsey, 
by  this  indictment,  of  the  crime  of  taking  indecent  liberties  with  the 
person  of  a  female,  not  a  public  prostitute,  and  without  her  consent 
expressly  given,  committed  as  follows:  The  sdiid  John  Doe,  on  the 
first  day  oi  June,  i899,  at  the  city  of  St.  Paul,  in  this  county,  unlaw- 
fully and  feloniously  took  indecent  liberties  with  the  person  of  one 
Nancy  Roe,  a  female,  the  said  Nancy  Roe  not  being  a  public  prosti- 
tute, and  without  her  consent  expressly  given,  by  then  and  there 
putting  his  hand  under  her  clothes  and  upon  her  private  parts,  which 
said  acts  do  not  in  law  amount  to  a  rape,  an  attempt  to  commit  a  rape 
or  an  assault  with  an  attempt  to  commit  a  rape. 

Dated  at  {concluding  as  in  Form  No.  2387). 

2.  Under  Fourteen. 

Form  No.  10648.^ 

{Commencing  as  in  Form  No.  6154)  and  gives  the  court  here  to 
understand  and  be  informed  that  heretofore,  to  wit,  on  the  twenty- 

\.  Minnesota. — Stat.  (1894).  §  6534.         (Supp.   1890),  §  9314^.     See  also  Minn. 
2.  Michigan.  —  How.     Anno.     Stat.     Stat.  (1894),  §  6534. 
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fourth  day  oi  January,  i&99,  at  the  village  of  Neivago  in  said  county, 
one  John  Doe,  a  male  person  over  the  age  oi  fourteen  years,  did  unlaw- 
fully and  feloniously  assault  one  Nancy  Roe,  a.  female  child  under  the 
age  oi  fourteen  years,  to  wit,  of  the  age  of  twelve  years,  and  did  then 
and  there  unlawfully  and  feloniously  take  indecent  and  improper 
liberties  with  the  person  of  said  Nancy  Roe  without  committing  or 
intending  to  commit  the  crime  of  rape  upon  said  Nancy  Roe,  by  then 
and  there  placing  his  hands  under  the  clothes  of  the  said  Nancy  Roe, 
and  upon  the  private  parts  of  her  the  said  Nancy  Roe,  against  the 
form  of  the  statute  {concluding  as  in  Form  No.  6J54). 

II.  UPON  A  MALE. 

Form  No.  io649.> 

{Commencing  as  in  Form  No.  JfilO,  and  continuing  down  to  *)  that 
John  Doe,  a  male  person,  oi  Had  dam  in  the  county  oi  Middlesex,  state 
of  Connecticut,  on  the  second  Adiy  of  January,  iS99,  at  Haddam  afore- 
said, did  unlawfully  and  feloniously  commit  an  indecent  assault  upon 
one  Richard  Roe,  a  male  person,  by  then  and  there  attempting  unlaw- 
fully, feloniously  and  carnally  to  know  the  said  Richard  Roe  with  the 
mouth  of  him  the  said  John  Doe,  against  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace. 

Want  of  Consent.  —  Under  the  statutes  held  that  in  order  to  sustain  a  conviction 
cited  supra,  it  is  immaterial  whether  for  an  assault  and  battery  upon  young 
the  child  consents  to  the  acts  done  or  girls,  under  the  age  of  twelve  years,  it 
not,  but  in  People  z/.  Persons,  (Supreme  is  not  necessary  to  establish  positive 
Ct.)  2  N.  Y.  Crim.  Rep.  114,  it  was  held  resistance  on  their  part:  it  is  sufficient 
that  the  assent  of  a  child  even  of  tender  if  their  persons  are  indecently  inter- 
years  is  a  good  defense  to  a  charge  fered  with,  without  their  actual  con- 
of    indecent    assault.      In    People     v.  sent. 

Justices,   18  Hun  (N.   Y.)  330,    it  was         1.  Connecticut, —  Laws  (1893),  c.  12. 
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By  Walter  Malone. 


I.  OF  OFFENDER'S  OWN  PERSON,  580. 

I.    Complaint,  Indictment  or  Information,  580. 
%.   Certificate  of  Conviction,  585. 

II.  INDECENT  EXHIBITION  OF  OTHERS,  586. 


1.  At  common  law,  indecent  exposure 
was  a  misdemeanor.  Reg.  v.  Saun- 
ders, I  Q.  B.  Div.  15,  15  Moak  151; 
Com.  V.  Sharpless,  2  S.  &  R.  (Pa.)  loi; 
Com.  V.  Spratt,  14  Phila.  (Pa.)  365,  37 
Leg.  Int.  (Pa.)  234.  See  also  the  fol- 
lowing statutes: 

Nevada.  —  Gen.  Stat.  (1895),  §  4697. 

New  Mexico.  — Comp.  Laws  (1897),  § 
1055. 

Indecent  exposure  in  express  terms,  and 
in  some  instances,  in  addition,  lewd- 
ness and  obscenity  generally,  are  pro- 
hibited in  the  following  states: 

Arizona.  —  Pen.  Code  (1887),  §  525. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§§  1822-1825. 

Connecticut.— G^n.  Stat.  (1888),  §§ 
1509,  1540;  Laws  (1893),  c.  40;  Laws 
(1895),  c.  28. 

Idaho.  —  Rev.  Stat.  (1887),  §  6840. 

Indiana.  —  Horner's    Stat.    (1896),    § 

^995- 

/^a/a.  — Code  (1887),  §§  4938,  5135. 

Maine.  —  Rev.  Stat.  (1883),  c.  124,  §  5. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  9282. 

Minnesota.  —  Stat.  (1894),  §§  2947, 
6569,  6570;  Laws  (1897),  c.  108. 

Mississippi.  —  Anno.  Code  (1892),  § 
1218. 

Montana. —  Pen.  Code  (1895),  §  562. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
6869. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  264,  §  7. 

NewYork.—'Q\xdi%.  Rev.  Stat.  (1896). 
p.  i486;  Cook's  Pen.  Code  (1898),  §§ 
316,  385. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  7206. 

Ohio.  —  Bates'  Anno.  Stat.  (1897),  § 
7026. 

Oklahoma.  —  Stat.  (1893),  §  2206. 


Oregon.  —  Hill's  Anno.  Laws  (1892), 
S  1864. 

Texas.  —  Pen.  Code  (1895),  art.  365. 
Utah.  —  Rev.  Stat.  (1898),  §  4247. 
Washington.  —  Ballinger's     Anno. 
Codes  &  Stat.  (1897),  §  7238. 

Wisconsin.  —  Stat.  (1898),  §  925 — 52, 
subs.  16,  17;  §§  4587^,  4588. 

In  Massachusetts,  the  offense  is  pro- 
hibited as  "  open  and  gross  lewdness 
and  lascivious  behavior;"  "indecent 
behavior;  "and  municipalities  are  given 
power  to  forbid,  and  police  and  district 
courts  are  empowered  to  try  persons 
accused  of,  the  offense  of  "indecent 
exposure."  Pub.  Stat.  (1882),  c.  207,  § 
6;  Stat.  (1883),  c.  102;  Stat.  (1893),  c.  396, 
§  39;  Stat.  (1894),  c.  433. 

Indecent  exposure  constitutes  an  of- 
fense under  the  statutes  prohibiting 
lewd,  indecent,  obscene  or  scandalous 
behavior  generally.  Mcjunkins  v. 
State,  ID  Ind.  144;  State  v.  Millard,  18 
Vt.  574;  Com.  V.  Warden,  128  Mass.  52. 

"  Open  lewdness  or  other  notorious  act 
of  public  indecency,  tending  to  debauch 
the  public  morals,"  is  an  offense  in 
these  states: 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1323- 

Georgia,  —  3  Code  (1895),  §§  390,  424. 

Illinois. — Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  145. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  516,  §  260. 

Wyoming.  —  Rev.  Stat.  (1887),  §  995, 

"Open,  gross  lewdness  or  lascivious 
behavior,  or  any  open  and  notorious 
act  of  public  indecency,  grossly  scan- 
dalous," is  the  language  used  in  some 
statutes: 

Kansas. — Gen.  Stat.  (1897),  c.  100,  § 
247. 

Missouri.  —  Rev.  Stat.  (1889),  §  3798. 
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I.  Of  Offender's  Own  person. 
1.  Complaint,  Indictment  or  Information.^ 


New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1057,  §  42. 

In  Virginia  and  West  Virginia,  "  open 
and  gross  lewdness  and  lasciviousness  " 
are  forbidden.  Va.  Code  (1887),  §  3787; 
W.  Va.  Code  (1891),  c.  149.  §  7.  And 
in  Vermont,  "open  and  gross  lewdness 
and  lascivious  behavior."  Vt.  Stat. 
(1894),  §  5066. 

"  Indecent  and  immoral  exhibitions  "  are 
prohibited  by  the  Tennessee  statutes. 
Code  (1896),  «55^  1915.  3037. 

"  Lewd,  wanton  and  lascivious  persons, 
in  speech  or  behavior,"  are  punishable 
under  the  Florida  and  Rhode  Island 
laws.  Fla.  Rev.  Stat.  (1892),  §  2642; 
R.  I.  Gen,  Laws  (1896),  c.  281,  §  24. 

1.  For  the  formal  parts  of  criminal 
complaints,  indictments  and  informa- 
tions, generally,  see  the  title  Criminal 
Complaints,  vol.  5,  p.  930;  Indict- 
ments; Informations. 

At  Common  Law.  —  In  Com.  v.  Spratt, 
14  Phila.  (Pa.)  365,  37  Leg.  Int. 
(Pa.)  234,  the  indictment  charged  that 
the  defendant  "unlawfully,  wilfully, 
openly  and  scandalously  did  publicly 
expose  to  the  view  of  divers  persons 
passing  and  repassing  the  body  and 
person  of  him,  the  said  Thomas  Spratt, 
naked  and  uncovered  for  a  long  space 
of  time  in  and  upon  a  certain  public 
street  and  highway  of  the  city  of  Phila- 
delphia aforesaid,  to  the  common 
nuisance,  as  well  of  the  people  re- 
siding in  the  said  neighborhood  as  of 
all  the  good  citizens  of  the  common- 
wealth of  Pennsylvania."  This  was 
held  to  be  a  good  indictment  under  the 
common  law,  against  which  indecent 
exposure  was  an  offense.  See  also 
Com.  V.  Sharpless,  2  S.  &  R,  (Pa.)  loi. 

In  the  Langtiage  of  the  Statute.  —  In 
State  V.  Hazle,  20  Ark.  156,  the  indict- 
ment was  substantially  as  follows: 

"  The  Grand  Jurors,  etc.,  etc.,  present 
^h^X.  Mary  Hazle,  late  of,  etc.,  on,  etc., 
at,  etc.,  unlawfully  did  appear  in  a 
certain  public  place,  partly  naked, 
with  the  intent  of  making  a  public 
exhibition  of  her  nudity.  And  the 
Grand  Jurors  aforesaid,  upon  their 
oaths,  etc.,  do  further  present  that  the 
said  Mary  Hazle,  on  the  day  and  year 
aforesaid,  unlawfully  did  make  an 
obscene  exhibition  of  her  person,  con- 
trary to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the 


peace  and  dignity  of  the  State,"  etc. 
The  first  count  of  this  indictment  was 
quashed  because  it  did  not  conclude 
"  against  the  peace  and  dignity  of  the 
State."  The  second  count  was  also 
quashed  by  the  lower  court,  but  held 
good  on  appeal,  though  without  aver- 
ment as  to  place  and  intent,  as  it 
charged  the  offense  in  the  language  of 
the  statute. 

If  the  language  of  the  statute  suffi- 
ciently describes  the  act  constituting 
the  offense,  then  no  more  is  required 
than  that  the  words  of  the  statute  be 
employed  in  the  information  or  indict- 
ment, but  where  the  statute  does  not  so 
describe  such  acts,  the  information  or 
indictment  must  specifically  set  them 
forth.  Therefore,  where  the  Illinois 
act  provides  that  "  whoever  is  guilty  of 
open  lewdness  *  *  *  or  other  notori- 
ous act  of  public  indecency  tending  to 
debauch  the  public  morals,  shall  be 
fined  not  exceeding  $200,"  and  the 
information  charged  that  the  defendant 
"  did  make  an  indecent  exposure  of  his 
private  person,  tending  to  debauch  the 
public  morals,  contrary,"  etc.,  without 
the  specification  of  a  particular  ofifense 
by  which  the  defendant  exposed  his 
person  in  the  presence  of  another  per- 
son in  a  public  place,  and  without  an 
averment  that  the  defendant  committed 
a  notorious  act  of  public  indecency,  the 
information  was  held  to  be  insufficient. 
Williams  v.  People,  67  111.  App.  344. 

Where  a  New  Hampshire  act  pro- 
hibited "  any  rude,  indecent,  or  dis- 
orderly conduct,"  and  the  complaint 
merely  described  the  offense  in  the 
language  of  the  act,  alleging  in  two 
counts  that  the  defendant  was  "guilty 
of  indecent  and  rude  conduct "  and 
in  another  count  that  he  was  "guilty 
of  rude  conduct,"  it  was  held  that  the 
complaint  was  defective,  because  it  did 
not  identify  the  acts  complained  of  or 
set  forth  the  elements  of  the  offense. 
State  V.  Peirce,  43  N.  H.  273. 

In  State  v.  Griffin,  43  Tex.  538,  the 
indictmentcharged  that  defendant,  "  in 
the  county  of  Bell,  in  said  state  of 
Texas,  on  the  24th  day  of  December, 
anno  domini  one  thousand  eight  hun- 
dred and  seventy-three,  did  then  and 
there  designedly  make  an  obscene  and 
indecent  exhibition  of  his  person  in 
public,    contrary   to   law   and    against 
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Form  No.  10650  . ' 

(Precedent  in  Ardery  v.  State,  56  Ind.  328.)* 

[State  of  Indiana,  I  ss  P 

Coxxnty  oi  Bartholomew.  )  '-' 
Andrew  J.  Galbraith  swears,  that,  on  or  about  the  8th  day  of  October, 
1 875,  at  the  county  of  Bartholomew,  State  of  Indiana,  one  Henry 
Ardery  did  then  and  there,  in  a  pubHc  place,*  make  an  indecent 
exposure  of  his  person,  by  then  and  there  making  an  uncovered 
exhibition  of  his  privates,  in  presence  of  divers  persons  then  and 
there  assembled,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  as  affiant  is  informed  and  verily  believes. 

Andrew  J.  Galbraith. 
Subscribed  and  sworn  to  before  [me  on  this  9th  day  of  October, 
1 875.]  3 

George  W.  Arnold, 
Justice  of  the  Peace,     [(seal)]^ 


the  peace  and  dignity  of  the  state,"  and 
it  was  held  sufficient,  as  it  charged  the 
offense  in  the  language  of  the  statute. 

1.  Indiana.  —  Horner's  Stat.  (1896),  § 
1995.  See  also  list  of  statutes  cited 
supra,  note  i,  p.  579.  Consult  also  note 
I,  P-  579.  supra,  and  notes  to  Forms 
Nos.  10651  to  10654,  infra. 

2.  It  was  held  in  this  case  that  the 
affidavit  sufficiently  charged  the  offense 
of  public  indecency. 

In  the  case  of  Schwab  v.  Madison,  49 
Ind.  329,  the  complaint  or  affidavit  was 
as  follows: 

"  The  State  of  Indiana,  Jefferson  \ 
County,  ss.  V 

The  City  of  ^a(/ij^«,  ) 

Before  me,  Jo^n  Marsh,  mayor  of  the 
city  of  Madison  and  ex-officio  a  justice  of 
the  peace  in  and  for  said  city  and 
county,  personally  cdivae  John  W.  Gray- 
son, who,  being  duly  sworn,  deposeth 
and  saith  that,  on  the  i8th  day  of  De- 
cember, 187?,  at  said  city  and  county, 
William  Schwab,  as  affiant  verily  be- 
lieves, did  commit  an  act  of  public  in- 
decency in  Spring  Dale  Cemetery  Grave- 
yard. 

John  W.  Grayson. 
Subscribed   and   sworn   to  this  iSth 
day  of  December,  187J. 

John  Marsh,  Mayor 
and  ex-officio  Justice  of  the  Peace." 
This  complaint  was  held  to  be  in- 
sufficient, because  no  copy  of  the  ordi- 
nance or  the  section  thereof  alleged  to 
have  been  violated  was  set  out,  nor 
was  the  number  of  the  section  charged 
to  have  been  violated,  with  the  date  of 
its  adoption,  stated  therein.  But  no 
objection  having  been  made  to  the  com- 


plaint in  the  trial  before  the  mayor,  the 
judgment  based  thereon  was  held  not 
to  be  void  on  collateral  attack. 

3.  The  words  and  figures  enclosed  by 
[  ]  are  not  found  in  the  reported  case. 

4.  Publicity.  —  In  Com.  v.  Wardell, 
128  Mass.  52,  the  indictment  charged 
that  the  defendant  "did  commit  open 
and  gross  lewdness  and  lascivious 
behavior,  and  did  then  and  there 
lewdly  and  lasciviously  expose  his  pri- 
vate parts  in  a  most  indecent  posture 
and  situation  in  the  presence  of  one 
Rosa  Beauchamp."  This  was  under  a 
statute  prohibiting  "open  and  gross 
lewdness  and  lascivious  behavior." 
and  it  was  held  that  the  indictment 
was  sustained  by  proof  that  the  de- 
fendant intentionally  and  indecently 
exposed  his  person,  without  necessity 
or  reasonable  excuse  therefor,  in  the 
house  of  another,  solely  to  a  girl  eleven 
years  old. 

In  State  v.  Roper,  i  Dev.  &  B.  L. 
(18  N.  Car.)  208,  the  indictment  was  as 
follows:  "The  jurors  for  the  state 
upon  their  oaths  present,  that  Solomon 
Roper,  late  of  said  county,  on  the  first 
day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
thirty-three,  with  force  and  arms  in  said 
county,  being  an  evil  disposed  person, 
and  contriving  and  intending  to  de- 
bauch and  corrupt  the  morals  of  the 
citizens  of  said  county,  on  a  certain 
public  highway  in  said  county,  did  in- 
decently and  scandalously  expose  to 
public  view  the  private  parts  of  him  the 
said  Roper,  to  the  evil  and  pernicious 
example  of  all  others  in  like  case  offend- 
ing, and  against  the  peace  and  dignity 
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Form  No.  10651.* 

(Precedent  in  Lorimer  v.  State,  76  Ind.  495.)' 


In  Brown  Circuit  Court. 
November  Term,  i85i. 


[State  oi  Indiana,      \ 

Brown  County,  ss.  j 
State  of  Indiana  \ 

against  >  Information  for  Public  Indecency. 

Dow  Lorimer.    ) 

Thomas  A.  Hendricks,  prosecuting  attorney,  of  the  ninth  Judicial 
Circuit,  of  the  State  of  Indiana,  who  prosecutes  the  pleas  of  said  State 
within  the  County  of  Brown,  in  the  State  aforesaid,  now  here  gives 
the  Court  to  understand  and  be  informed  that  on  the  ^rst  day  of 
August,  1S8I,  at  Nashville,  in  Brown  County,  Indiana,  one  Dow 
Lorimer,  who  was  then  and  there  over  the  age  of  fourteen"^  years,]* 
did  then  and  there  make  an  uncovered  and  indecent  exposure  of  his 
person,  to  wit,  his  private  parts,  in  a  public  place,  to  wit,  at  the 
blacksmith  shop  occupied  hy  James  Murphy,  in  Nashville,  Brown 
County,  Indiana-,  that  said  shop  was  then  and  there  a  public  place, 
and  said  unlawful,  uncovered  and  indecent  exposure  of  the  person  of 
said  Dow  Lorimer  was  made  in  said  public  place,  to  wit,  said  black- 


of  the  state."  This  indictment  was 
held  sufficient,  without  charging  the 
act  to  have  been  committed  in  the 
presence  of  one  or  more  of  the  citizens 
of  the  state.  But  this  case  is  criticised 
and  practically  overruled  in  the  case  of 
State  V.  Pepper,  68  N.  Car.  259,  where 
it  is  held  that  to  make  a  similar  offense, 
profane  swearing,  a  nuisance,  the  pro- 
fanity charged  must  be  uttered  in  the 
hearing  of  divers  persons;  and  it  must 
be  charged  in  the  bill  of  indictment 
and  proved  to  have  been  so  uttered. 

Under  a  statute  forbidding  indecent 
exposure  "  in  public,"  an  indictment 
for  making  an  indecent  exhibition  of 
the  person  which  merely  charges  the 
act  to  have  been  done  "  in  a  public 
place,  to  wit,  on  a  public  road,"  with- 
out more,  was  held  to  be  insufficient, 
because  the  publicity  contemplated  by 
the  law  had  reference  to  persons  who 
might  witness  the  act,  rather  than  to 
locality.     Moffit  v.  State,  43  Tex.  346. 

In  State  v.  Millard,  18  Vt.  574,  the 
indictment  in  the  first  count  alleged, 
"  That  the  respondent,  on  the  z^th  day 
of  May^  'i^44y  did  expose  and  exhibit 
his  private  parts,  in  a  most  indecent 
situation  and  posture,  to  divers  persons, 
with  intent  to  excite  in  their  minds  lewd 
and  unchaste  desires  and  inclinations." 
The  second  count  alleged,  "  that  the 
respondent,  on  the  z^th  day  of  May, 
l%44,  did  commit  open  and  gross  lewd- 
ness and  lascivious  behavior,  and  did 
then  and  there  lewdly  and  lasciviously 


expose  his  private  parts  in  a  most  in- 
decent posture  and  situation,  in  the 
presence  of  one  Folly  Potter."  The 
third  count  stated  that  the  respondent, 
"on  xhe  tenth  day  oijune,  \%44,  in- 
tending to  corrupt  the  manners  and 
morals  of  the  people,  did  commit  open 
and  gross  lewdness  and  lascivious  be- 
havior, and  did  then  and  there  lewdly 
and  lasciviously  expose  and  exhibit  his 
private  parts  in  the  presence  of  one 
Polly  Potter  and  in  the  presence  of 
divers  other  persons,  to  the  jurors  un- 
known." This  conduct  of  respondent, 
in  exposing  his  person,  though  the 
proof  showed  it  to  be  to  one  person 
only,  was  held  to  be  "open  and  gross 
lewdness  and  lascivious  behavior," 
under  the  Vermont  statute.  The  re- 
spondent was  therefore  convicted,  and 
on  appeal  the  judgment  was  affirmed. 

1.  See  list  of  statutes  cited  supra, 
note  I,  p.  579. 

2.  It  was  held  in  this  case  that  the 
information  sufficiently  charged  the 
offense,  and  that  the  expressions  "  a 
blacksmith  shop,"  "then  and  there  a 
public  place,"  are  sufficient  to  designate 
the  publicity  of  the  offense. 

Consult  also  note  i,  p.  579,  supra, 
and  notes  to  Form  No.  10650,  supra, 
10652  to  10654,  infra. 

S.  The  person,  to  be  punishable,  in 
Indiana,  must  be  over  fourteen  years  of 
age.     Horner's  Stat.  Ind.  (1896),  §  1995. 

4,  The  words  and  figures  enclosed  by 
[  ]  are  not  found  in  the  reported  case. 
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smith  shop  mentioned  aforesaid,  in  the  presence  of  divers  persons 
then  and  there  assembled,  contrary  [to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  State  of  Indiana. 

Thomas  A.  Hendricks,  Prosecuting  Attorney.]^ 

Form  No.  10652.* 

(Precedent  in  Com.  v.  Haynes,  2  Gray  (Mass.)  72.)' 
[Commonwealth  of  Massachusetts,  \  At    the    Court    of  Common 

County  of  Middlesex.  \     '    Pleas,*  begun  and  holden  at 

Cambridge,  within  and  for  the  county  of  Middlesex,  on  the  second 
Monday  of  March  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred ZiVid  fifty-four. 

The  jurors  for  said  commonwealth  on  their  oath  present  that 
Horace  Haynes,  late  of  Sherborn,  in  the  county  of  Middlesex^  devis- 
ing and  intending^  the  morals  of  the  people  of  this  commonwealth 
to  debauch  and  corrupt,  on  the  SOth  oi  January,  1SS4,  at  Sherborn,  in 
a  certain  public  building  there  situate,  in  presence  of  divers  citizens 
of  said  commonwealth  then  and  there  being,  and  within  sight  and 
view  of  the  said  citizens  in  and  about  said  public  building  then  and 
there  passing  and  repassing,  unlawfully,  scandalously  and  wantonly 
did  expose  to  the  view  of  said  persons  present  and  so  passing  and 
repassing  as  aforesaid  the  body  and  person  of  him,  the  said  Horace 
Haynes,  naked  and  uncovered,  for  the  space  of  one  hour,  to  the  mani- 
fest corruption  of  public  morals  and  manners,  and  against  the  peace 
of  said  commonwealth,  and  the  form  of  the  statute  in  such  case  made 
and  provided. 

[Daniel  Webster,  District  Attorney.] ^ 

1.  The  words  and  figures  in  [  ]  are  4.  The  court  of  common  pleas  for- 
not  found  in  the  reported  case.  merly   existing    in    Massachusetts    has 

2.  See  lists  of  statutes  cited  supra,  been  abolished,  and  the  jurisdiction 
note  I,  p.  57g.  exercised  by  it  vested  in  the  superior 

3.  This  indictment  was  attacked  on  court. 

the  following  grounds:  5.  Intent  as  an  Ingredient  of  the  Offense, 

"i.  Because  it  nowhere  appears  in  the  — In  Miller  v.  People,  5  Barb.  (N.  Y.) 

only  count  in  the  said  indictment,  and  203,  the  defendants  were  indicted  "  for 

is  nowhere   alleged,  with  what  intent  that  being  scandalous  and  evil  disposed 

the  acts   therein  set  forth   were  com-  persons,  and  contriving  and  intending 

mitted.  the  morals  of  divers  good  and  worthy 

2.  Because  it  is  nowhere  alleged  in  citizens  to  debauch  and  corrupt,  on  the 
said  indictment  that  the  acts,  therein  twelfth  da.Y  oi  fuly,  18^7,  d^tiht  city  and 
alleged  to  have  been  committed  by  the  county  of  New  York,  in  the  presence  of 
defendant,  were  done  to  the  great  dam-  divers  good  and  worthy  citizens  of  this 
age  and  common  nuisance  of  all  the  state  then  and  there  being,  in  a  public 
citizens  of  the  Commonwealth  there  manner,  unlawfully,  scandalously  and 
inhabiting,  being  and  residing,  etc.  wickedly  did  expose  to  the  view  of  the 

3.  Because  said  indictment  is  al-  said  persons  so  present,  the  bodies  and 
together  uncertain  and  insufficient  in  persons  of  them,  the  said  defendants, 
law,  and  charges  no  offense  with  suffi-  naked  and  uncovered,  for  the  space  of 
cient  certainty."  one  hour,  to  the  manifest  corruption  of 

But  these  objections  were  overruled  good  morals,"  etc.  The  court  held  in 
and  the  indictment  held  good.  that  case  that  the  intent  was  a  material 

Consult  also  note  i,  p.  579,  supra,  ingredient  of  the  offense,  and  as  the 
and  notes  to  Forms  Nos.  10650,  10651,  lower  court  in  its  charge  withdrew  this 
supra,  10653,  10654,  infra.  from  the  consideration  of  the  jury  as  a 
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Form  No.  10653.' 
(Precedent  in  State  v.  Gardner.  28  Mo.  90.)* 

[State  of  Missouri^  \  In  the  Polk  Circuit  Court, 

County  of  Polk.     \  ^^'  April  Term,  i859. 

The  grand  jurors  for  the  state  of  Missouri,  impaneled,  sworn  and 
charged  to  inquire  within  and  for  the  body  of  the  county  of  Polk  and 
state  of  Missouri,  upon  their  oaths]  ^  present  t\\2Xjohn  Gardner  of 
{Bolivar]^  on  \^tjirst  day  of  February,  a,  d.  i85P,]^at  [Bolivar,  in 
the  county  of  Polk  aforesaid]  ^  was  then  and  there  guilty  of  an  open 
and  notorious  act  of  public  indecency,  grossly  scandalous,  by  then 
and  there  exhibiting  and  exposing  his  private  pdrts  in  presence  of  a 
male  and  female,  at  the  county  of  Polk  aforesaid,  [contrary  to  the 
form  of  the  statutes  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state. 

Thomas  H.  Benton,  Prosecuting  Attorney.]' 


INDICTMENT    FOR   INDECENT    EXPOSURE   WHILE    BATHING.* 

Form  No.  10654.' 

(2  Chit.  Cr.  L.  (5th  Am.  from  2d  Lend,  ed.)  40.) 

(Commeneing  as  in  Form  No.  101^1  T)  that  John  Doe,  the  younger, 
late  of  Brighton,  in  the  county  of  Sussex,  tailor,  being  a  person  of  a 
wicked,  depraved,  and  abandoned  mind  and  disposition,  and  wholly 
lost' to  a  due  sense  of  decency  and  morality,  and  intending  as  much 
as  in  him  lay  to  vitiate  and  corrupt  the  morals  of  his  majesty's  liege 

question  of  fact,  the  judgment  of  con-  ered  in  presence  of  divers  of  Her 
viction  against  the  defendants  was  re-  Majesty's  subjects,  to  their  great  scan- 
versed.  But  the  form  of  the  indictment  dal,  and  to  the  manifest  corruption  of 
was  not  called  in  question.  their  morals,"  and  in  the  second  count 

1,  See  lists  of  statutes  cited  jw/ra,  that  the  defendants  "  on  a  certain  public 
note  I,  p.  579.  and  common  highway,  in  the  parish  of 

2,  This  indictment  was  attacked  on  Appledown,  unlawfully  and  indecently 
the  grounds  that  "it  should  have  been  did  expose  their  bodies  and  persons 
stated  that  the  acts  constituting  the  naked  and  uncovered  in  the  presence  of 
offense  were  openly  and  notoriously  divers  subjects  then  and  there  being, 
committed;  that  the  act  was  committed  and  within  sight  and  view  of  divers 
publicly,  or  in  a  public  place,  or  in  others  passing  and  repassing  in  the 
public  view;  the  names  of  the  persons  highway,  to  the  common  nuisance  of 
in  whose  view  the  alleged  exposure  the  subjects  of  the  Queen."  The  offense 
took  place  should  have  been  stated."  consisted  in  bathing  in  a  place  near  a 
These  objections  were  overruled  and  footpath  frequented  by  females,  and  a 
the  indictment  held  good.  conviction  under   the  indictment  was 

Consult  also  note  i,  p.  579,  supra,  and  sustained,  although  the  proof  showed 

notes  to   Forms   Nos.  10650  to  10652,  that  there   had   been,  as  long  as  any 

supra,  10654,  infra.  living  memory  then  extended,  a  usage 

8.  The  words  and  figures  in  [  J  are  to  bathe  at  the  place,  and  that   there 

not  found  in  the  reported  case.  had   been   no  exposure   beyond  what 

4.  Another  Precedent.  —  In  Reg.  v.  is  necessarily  incident  to  such  bath- 
Reed,  12  Cox,  C.  C.  I,  157,  the  indict-  ing. 

ment  stated  that  the  defendants  "did        6.  Consult  also  note  i,  p.  579,  supra, 

unlawfully  and  indecently  expose  their  and  notes  to  Forms  Nos.  10650  to  10653, 

bodies  and  persons  naked  and  uncov-  supra, 
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subjects,  on  [the  first  day  oi  June^  i8^5,]i  with  force  and  arms,  at 
{Brighton^  aforesaid,  unlawfully,  wickedly,  deliberately,  and  wilfully, 
did  expose  and  exhibit  himself  naked,  and  in  an  indecent  posture 
and  situation  near  to,  and  in  front  of  divers  houses  of  the  liege  sub- 
jects of  our  said  lord  the  king,  situate  at  [^r/^^/<?«]^  aforesaid  and  also 
near  to  a  certain  public,  and  common  king's  highway,  there  and  also 
in  the  presence  of  divers  liege  subjects  of  our  said  lord  the  king, 
both  male  and  female,  with  intent  to  vitiate  and  corrupt  the  morals 
of  his  majesty's  liege  subjects,  to  the  great  scandal  and  subversion 
of  decency,  religion  and  good  order,  to  the  great  corruption  of  the 
morals  and  manners  of  his  majesty's  liege  subjects,  to  the  evil  ex- 
ample [of  others  in  the  like  manner  offending,]^  and  against  the  peace 
[of  our  sovereign  Lord  the  King,  his  crown  and  dignity].^  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  that 
the  saidyi?^^  Doe,  being  a  person  of  such  wicked,  depraved,  and 
abandoned  mind  and  disposition,  as  aforesaid,  and  intending,  as 
aforesaid,  afterwards,  to  wit,  on  [the  second  day  ol  June,  i8^5,]^  afore- 
said, with  force  and  arms,  at  \^BrightonY  aforesaid,  unlawfully,  wick- 
edly, deliberately,  and  wilfully  did  expose  himself  naked,  to  divers  of 
his  majesty's  liege  subjects,  to  the  great  scandal  and  subversion  of 
religion  and  good  order,  to  the  great  corruption  of  the  morals  and 
manners  of  his  majesty's  liege  subjects,  to  the  evil  example  of  [others 
in  the  like  manner  offending,]^  and  against  the  peace  of  [our  sovereign 
Lord  the  king,  his  crown  and  dignity. J^ 

2.  Certificate  of  Conviction.^ 

Form  No.  z  o  6  5  5 . 

(Precedent  in  People  v.  Webster,  86  Hun  (N.  Y.)  72.)' 

Court  of  Special  Sessions,  \ 

County  of  Monroe,  Town  of  Perinton.  \ 
The  People  of  the  State  of  New  York  against  John  Ryan\ 

The  above-named  John  Ryan  having  been  brought  before  me,  Isaac 
S.  Hobbie,  justice  of  the  peace  of  the  town  of  Perinton,  charged  with 
indecent  exposure  of  the  person  and  intoxication,  and  having 
requested  to  be  tried  by  a  Court  of  Special  Sessions,  and  the  above- 
named  John  Ryan  having  thereupon  pleaded  guilty,  and  having  been 
thereupon  duly  convicted,  we  have  adjudged  that  he  be  imprisoned 
in  the  Monroe  County  Penitentiary  for  the  term  of  ninety  days. 

Dated  at  the  town  of  Perinton,  in  said  county,  the  Jfih  day  of  Sep- 
tember^ i8P4- 

/.  S.  Hobbie,  Justice  of  the  Peace, 

1.  The  words  and  figures  in  [  ]  are  sufficient,  because  it  did  not  state  that 
not  found  in  the  form  set  out  in  Chitty,  the  exposure  was  wilful  and  lewd  or 
but  have  been  added  to  complete  the  in  a  public  place.  The  county  judge 
form.  so  held,  but  on  appeal  the  certificate  of 

2.  For  forms  of  commitments  upon  conviction  was  adjudged  to  be  good, 
sentence,  generally,  see  the  title  Com-  The  act  in  question  (N.  Y.  Pen.  Code, 
MITMENT  AND  DISCHARGE,  vol.  4,  p.  976  §  316)  provides  that  "  a  person  who 
et  seq.  wilfully  and  lewdly  exposes  his  person 

3.  This  form  was  claimed  to  be  in-  or   the   private    parts    thereof   in   any 
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II.  INDECENT  EXHIBITION  OF  OTHERS.  1 


public  place,  or  in  any  place  where 
others  are  present,  *  *  *  is  guilty  of  a 
misdemeanor." 

Consult  also  note  l,  p.  579,  supra. 

1.  Precedents  —  Generally.  —  Cal.  Pen. 
Code  (1897),  §  311,  provides  that  "any 
person  who  wilfully  and  lewdly  pro- 
cures, counsels,  or  assists  any  person  to 
expose  himself "  indecently,  shall  be 
guilty  of  a  misdemeanor.  A  complaint 
charged  that  the  offender  "  did  wilfully, 
unlawfully  and  lewdly  solicit  *  *  *  a 
female  to  expose  herself  *  *  *  in  such 
a  manner  as  is  offensive  to  decency." 
A  conviction  under  this  complaint  was 
sustained  on  application  for  writ  of 
habeas  corpus.  Ex  p.  Hutchings,  (Cal. 
1887)  16  Pac.  Rep.  234. 

In  Britain  v.  State,  3  Humph.  (Tenn.) 
203,  a  master  was  convicted  and  fined 
for  allowing  his  slaves  to  go  about  in  a 
semi-nude  condition,  on  an  indictment 
charging  that  on  the  first  day  of  August, 
1840,  and  on  divers  other  days,  in  the 
county  of  Claiborne,  '■'■  Levi  Britain,  was 
and  still  is  the  owner  of  certain  slaves, 
and  was  bound  to  have  and  keep  said 
slaves  so  clad  and  covered,  as  to  pre- 
vent those  parts  of  the  persons  of  said 
slaves,  as  by  the  rules  of  decency 
should  be  kept  hid  and  concealed  from 
the  public  view,  properly  clothed  and 
concealed  from  public  view  and  ob- 
servation;" and  "that  the  said  Levi 
Britain,  at,  etc.,  etc.,  being  a  lewd,  li- 
centious and  immoral  person,  and  not 
regarding  the  laws  of  decency,  did  un- 
lawfully commit  open  and  notorious 
lewdness  by  then  and  there  unlawfully, 
obscenely  and  of  purpose  causing  and 
permitting  his  said  slaves  to  go  about 
in  said  county,  so  naked  and  destitute 
of  clothing,  that  their  organs  of  genera- 
tion and  other  parts  of  their  bodies, 
which  should  have  been  clothed  and 
concealed,  were  publicly  exposed  to  the 
view  and  observation  of  all  the  good 
people  of  the  state."  It  was  held  in  this 
case  that  it  was  not  necessary  to  be 
proved  that  the  slave  did  exhibit  him- 
self or  herself  in  such  state  of  naked- 
ness by  any  command  of  the  master,  to 
sustain  the  indictment.  That  the  mas- 
ter caused  and  permitted  it  may  be  in- 
ferred from  circumstances  satisfactory 
to  the  mind  of  the  jury. 

An  indictment  charging  that  the  de- 
fendant "  did  unlawfully  and  design- 
edly, in  public,  make  an  obscene  and 
indecent  exhibition  of  the  persons  of 


others,"  is  not  sustained  by  evidence 
showing  that  he  pinned  or  pasted  on 
the  backs  of  two  persons  papers  con- 
taining obscene  words.  Tucker  v.  State, 
28  Tex.  App.  54T. 

Exhibiting  a  Monster.  —  In  the  case 
of  Knowles  v.  State,  3  Day  (Conn.)  103,    * 
the  information  charged  defendant  with 
exposing  a  monster,  as  follows: 

"  That  John  Knowles  did  at  New 
Haven,  on  or  about  the  8th  day  of  De- 
cember, 1807,  at  the  corner  of  Elm  street 
and  College  street,  near  the  dwelling- 
house  of  Daniel  Candee,  in  said  New 
Haven,  unlawfully  exhibit  and  hang 
up  at  the  corner  of  said  streets,  in  the 
view  of  many  of  the  good  people  of 
this  state,  an  indecent  and  unseemly 
picture  or  sign,  thereby  representing  a 
horrid  and  unnatural  monster;  which 
said  representation  was  made  upon 
canvas;  and  at  the  bottom  of  said  can- 
vas the  said  Knowles  caused  to  be  writ- 
ten the  following  words,  viz.:  'This 
Astonishing  Monster  to  be  Seen 
Here.'  And  the  head  of  said  monster, 
represented  by  said  picture,  resembles 
that  of  an  African,  but  the  features  of 
the  face  are  indistinct:  there  are  aper- 
tures for  eyes,  but  no  eyes;  his  chin 
projects  considerably,  and  the  ears  are 
placed  unnaturally  back,  on  or  near 
the  neck;  its  fore  legs,  by  said  picture, 
are  here  represented  to  lie  on  its  breast, 
nearly  in  the  manner  of  human  arms; 
its  skin  is  smooth,  without  hair,  and  of 
a  dark,  tawny,  or  copper  colour.  And 
the  said  attorney  further  informs,  that 
said  picture  or  sign  of  said  monster  was 
by  said  Knowles  placed  at  the  corner  of 
said  streets,  in  the  view  of  great  num- 
bers of  the  good  people  of  this  state, 
who  saw  said  picture  or  representation 
as  aforesaid.  And  the  said  attorney 
further  informs,  that  immediately  after 
the  said  Knowles  had  placed  said  picture 
as  aforesaid,  viz.,  on  or  about  the  8th 
day  of  said  December,  the  said  Knowles 
did  place  and  carry  into  the  dwelling- 
house  of  said  Candee,  (it  being  a  public 
house,)  the  monster  represented  by  said 
picture  and  representation;  and  the  said 
Knowles  did  then  and  there  unlawfully 
expose,  and  exhibit,  and  show  said 
monster  as  a  show,  to  divers  good  peo- 
ple of  this  state;  and  did  then  and  there 
take  and  extort  from  divers  good  peo- 
ple of  this  state,  large  sums  of  money 
for  exhibiting  and  showing  said  mon- 
ster or  show  to  them  as  a  show.     And 
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INDICTMENT    FOR   MAKING,   AND   SOLICITING   SPECTATORS    FOR, 
INDECENT    EXHIBITION. 

Form  No.  10656. 

(Precedent  in  Reg.  v.  Saunders,  i  Q.  B.  Div.  15,  15  Moak  151.)' 

\Regina    . 
against 
John  Saunders  and  George  Hitchcock^^ 

Surrey,  to  wit.  The  jurors  for  Our  Lady  the  Queen,  upon  their 
oath  present  that  John  Saunders  and  George  Hitchcock,  being  scanda- 
lous and  evil  disposed  persons,  and  devising,  contriving  and  intending 
the  morals  as  well  of  youth  as  of  divers  other  liege  subjects  of  our 
said  Lady  the  Queen,  to  debauch  and  corrupt,  and  to  raise  and  create 
in  their  minds  inordinate  and  lustful  desires,  on  the  23d  day  of  May, 
in  the  year  of  our  Lord  i875,  at  the  parish  of  Epsom,  in  the  county  of 
Surrey,  unlawfully,  wickedly  and  scandalously  did  keep  and  maintain 
a  certain  booth,  tent  and  shed  for  the  purpose  of  exhibiting  and  show- 
ing to  the  sight  and  view  of  any  person  or  persons  willing  and  de- 
sirous of  seeing  the  same,  and  paying  for  their  admission  into  the 
said  booth,  tent,  and  shed,  divers  lewd,  wicked,  scandalous,  infamous, 
bawdy,  and  obscene  performances,  representations,  practices,  and 
figures,  and  in  the  said  booth,  tent,  and  shed,  on  the  said  23d  day  of 
May  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, unlawfully,  wickedly,  and  scandalously,  for  lucre  and  gain,  did 
exhibit  and  show  the  said  performances,  practices,  representations, 

the  said  Knowles  did  then  and  there,  in  either  at  common  law,  or  on  the  stat- 

an  unlawful  manner  as  aforesaid,  ex-  ute." 

pose  said  monster  to  persons  of  all  ages,  1.  In  this  case,  the  indictment  was 
and  both  sexes;  and  did  thereby  terrify  objected  to  because  the  firstand  second 
many  of  the  good  people  of  this  state;  counts  did  not  allege  any  indecency  to 
which  ss\6.  monster  ■<fi2kS  highly  indecent,  have  been  committed  in  a  public  place, 
and  improper  to  be  seen,  or  to  be  ex-  the  booth,  to  which  no  one  was  admitted 
posed  as  a  show.  And  the  said  picture  except  on  payment,  not  being  a  public 
was  placed  at  the  corner  of  said  streets,  place;  because  the  utterance  of  in- 
with  intent  to  notify  all  persons  that  decent  language,  as  set  out  in  the 
said /wc7«j^^r  was  to  be  seen  at  the  house  fourth  count,  was  not  a  criminal  of- 
of  said  Candee,  and  to  invite  them  to  fense.  It  was  further  contended  that 
call  and  see  the  same;  which  was  to  the  the  third  count,  charging  indecency  in 
great  annoyance  of  the  good  people  of  a  public  place,  was  not  supported  by 
this  state:  all  which  conduct  of  the  said  the  proof.  But  Chief  Justice  Coleridge 
Knowles,  as  aforesaid,  was,  and  is,  said:  "  It  appears  to  have  been  proved 
against  the  peace,  highly  indecent,  of  that  the  two  prisoners  kept  on  Epsom 
public  evil  example,  and  against  the  Downs  a  booth  for  the  purpose  of  show- 
statute  law  of  this  state,  in  such  case  ing  an  indecent  exhibition;  that  they 
made  and  provided."  invited   all  persons  who  came   within 

As    to    this    information,   the   court  reach  of  their  solicitations  to  come  in 

said:  and   see  it;  and   that  those   who  paid 

"  This  information  alleges  that  said  went  in  and  did  see  what  was  grossly 

^Knowles  exhibited   a   horrid    and   un-  indecent.     We   think  that   those   facts 

natural  monster,  highly  indecent,  un-  are  abundant  to  prove  a  common-law 

seemly,  and  improper  to  be  seen,   or  ofifense;  and  that  it  is  well  stated  in  the 

exposed  as  a  show;  but  states  no  cir-  indictment." 

cumstances   in  the   description   of  its         Consult  also  note  i,  p.  579,  supra. 
appearance,  which  shows  this  allega-        2.  The  words  and  figures  in  [  ]  are 

tion  to  be  true;  it  cannot  be  supported,  not  found  in  the  reported  case. 
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and  figures,  and  cause  and  permit  the  same  to  be  exhibited  and 
shown  to  the  sight  and  view  of  divers  and  very  many  liege  subjects  of 
our  said  Lady  the  Queen,  to  the  manifest  corruption  of  the  morals  as 
well  of  youth  as  of  other  liege  subjects  of  our  said  Lady  the  Queen, 
in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  to  the  evil 
example  of  all  others  in  like  case  offending,  and  against  the  peace  of 
our  Lady  the  Queen,  her  Crown  and  dignity. 

Second  count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Saunders  and  George  Hitch- 
cock^ being  scandalous  and  evil  disposed  persons,  and  devising, 
contriving  and  intending  the  morals  as  well  of  youth  as  of  divers 
other  liege  subjects  of  our  Lady  the  Queen,  to  debauch  and  corrupt, 
and  to  raise  and  create  in  their  minds  inordinate  and  lustful  desires,  on 
the  said  ZSd  day  of  May  in  the  year  aforesaid,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  in  a  certain  booth,  tent,  and  shed  there  situ- 
ate, did  unlawfully,  wickedly  and  scandalously  exhibit,  show,  and 
cause  to  be  exhibited  and  shown,  for  lucre  and  gain,  to  and  in  the 
view  of  divers  and  very  many  liege  subjects  of  our  Lady  the  Queen, 
divers  lewd,  wicked,  scandalous,  bawdy,  and  obscene  performances, 
representations,  practices,  and  figures,  to  the  manifest  corruption  of 
the  morals  as  well  of  youth  as  of  other  liege  subjects  of  our  Lady  the 
Queen,  in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  to  the 
evil  example  of  all  others  in  like  case  offending,  and  against  the  peace 
of  our  Lady  the  Queen,  her  Crown  and  dignity. 

Third  count.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  John  Saunders  and  George  Hitchcock, 
being  scandalous  and  evil  disposed  persons,  and  devising,  contriving, 
and  intending  the  morals  as  well  of  youth  as  of  divers  other  liege 
subjects  of  our  said  Lady  the  Queen,  to  debauch  and  corrupt,  and  to 
raise  and  create  in  their  minds  inordinate  and  lustful  desires,  on  the 
23d  day  of  May,  in  the  year  of  our  Lord  1 875,  in  a  certain  public 
place,  to  wit,  Epsom  Downs,  situate  in  the  parish  of  Epsom  aforesaid, 
in  the  county  of  Surrey  aforesaid,  unlawfully,  wickedly  and  scan- 
dalously did  exhibit  and  show,  and  cause  and  permit  to  be  exhibited 
and  shown,  for  lucre  and  gain,  to  the  sight  and  view  of  divers  liege 
subjects  of  our  Lady  the  Queen,  in  the  said  public  place  as  aforesaid, 
there  being  divers  indecent,  lewd,  filthy,  bawdy,  and  obscene  repre- 
sentations, practices  and  performances,  to  wit,  (describing  the  exhibi- 
tion), to  the  manifest  corruption  of  the  morals  as  well  of  youth  as  of 
other  liege  subjects  of  our  said  Lady  the  Queen,  in  contempt  of  our 
said  Lady  the  Queen  and  her  laws,  to  the  evil  example  of  all  others 
in  like  case  offending,  and  against  the  peace  of  our  Lady  the  Queen, 
her  Crown  and  dignity. 

(^Fourth  count.y- 

l^Fifth,  sixth  and  seventh  counts.'^ 

1.  The  fourth  count  in  this  indict-  third  counts  given  in  the  text,  except 
ment  was  for  obscenity.  that  they  related  to  a  subsequent  oc- 

2.  The  fifth,  sixth  and  seventh  counts  casion. 
were  similar  to  the  first,  second  and 
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By  Thomas  E.  O'Brien. 

I.  COMPLAINT,  DECLARATION  OR  PETITION  ON  CONTRACT,  589. 

1.  To  Accommodation  Acceptor  of  Bill  by  Drawer,  590. 

2.  To  Assignor  by  Assignee,  Upon  Assignment  of  Contract,   592. 

3.  To  Joint  Maker  of  Negotiable  Note,  593. 

4.  To  Officer,  Upon  Levy  of  Execution,  596. 

6.  To  Owner  of  Machinery  or  Appliances  for  Damages  Result- 
ing from  Defects  in  Same,  603. 

6.  To  Plaintiff  for  Damages  and  Expenses  in  Action  Against 
Plaintiff,  605. 

a.  Generally,  605. 

b.  Where  Defendant  Claims  an  Interest  in  Subject-matter 

of  Suit,  606. 
1.    To  Retiring  Partner,  Against  Liability  for  Partnership  Debts, 
607. 

a.  By  Remaining  Partner,  607. 

b.  By  Third  Party,  607. 

8.  To  Subscriber  to  Corporation  Stock,  Releasing  Him  from  Lia- 

bility on  Subscription,  610. 

9.  To  Surety  on  Bond  or  Undertaking,  612. 

II.  Cross-complaint  between  co-defendants,  613. 
III.  ANSWER  Setting  Up  Counterclaim,  613. 

CROSS-REFERENCES. 

For  Forms  relating  to  Actions  on  Indemnity  Contracts  Under  Seal,  see  the 
title  BONDS  AND  UNDERTAKINGS  {ACTIONS  ON), 
vol.  3,  p.  528. 

For  Forms  relating  to  Actions  on  Implied  Agreements  to  Indemnify,  see 
the  title  MONEY  PAID. 

For  other  Forms  in  Similar  or  Analogous  Proceedings,  see  the  titles 
CONTRIBUTION,  vol.  5,  p.  433;  PRINCIPAL  AND 
SURETY  J  also  the  GENERAL  INDEX  to  this  work. 

I.  Complaint,  declaration  or  petition  on  Contract.^ 

1.  For  the  formal  parts  of  a  complaint,  agreement  between  plaintiff  and  de- 
petition  or  declaration  in  a  particular  fendant,  whereby  defendant  promised, 
jurisdiction  consult  the  titles  Com-  in  consideration  of  the  delivery  by 
PLAINTS,  vol.  4,  p.  1019;  Declarations,  plaintiff  of  a  deed  to  certain  property 
vol.  6,  p.  244.  owned  by  plaintiff,  subject  to  a  certain 

Precedents.  —  In  Bolles  v.   Beach,  22  mortgage,  defendant  would  discharge 

U.  J.   L.   680,   the  action   was  on   an  said   mortgage  and  would  indemnify 
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1.  To  Accommodation  Acceptor  of  Bill  by  Drawer. 

Form  No.  10657. 

{Title  of  court  and  cause  as  in  Form  No.  5915.) 

John  Doe,  plaintiff,  complains  of  Richard  Roe,  defendant,  and  says, 
that  on  the/A/r^day  oi  January,  1 895,  the  plaintiff  and  defendant 
entered  into  a  mutual  agreement,  whereby  it  was  agreed  that  plain- 
tiff would  accept  for  defendant's  accommodation,  a  certain  bill  of 
exchange  in  the  sxxva.  o{  Jive  hundred  do\\B.xs  drawn  by  defendant  on 
plaintiff,  dated  the  third  day  oi  January,  i898,  and  payable  in  three 
months  from  date  to  the  order  of  defendant,  and  to  deliver  the  same 
to  defendant,  to  be  by  him  negotiated  for  his  own  benefit,  a  copy  of 
said  bill  being  hereto  annexed  and  made  a  part  hereof,  marked 
Exhibit  A,  in  consideration  whereof  the  defendant  then  promised 
the  plaintiff  to  indemnify  and  save  plaintiff  harmless  from  any  loss 
or  damage  by  reason  of  his  acceptance  of  the  said  bill. 


the  plaintiff  against  the  same.  The 
first  count  in  the  declaration,  upon 
which  judgment  was  awarded  plaintiff, 
was  in  substance  as  follows:  Whereas, 
the  plaintiff  heretofore,  to  wit,  on  the 
twentieth  day  of  January,  1835,  at,  etc., 
made,  executed,  and  delivered,  under 
his  hand  and  seal,  to  S.  Condit,  S. 
Hayes  and  J.  Taylor,  executors,  etc., 
of  John  Douglass,  deceased,  a  certain 
bond,  in  the  penal  sum  of  two  thousand 
dollars,  bearing  date  on  the  day  and 
year  aforesaid,  conditioned,  that  if  the 
plaintiff,  his  heirs,  executors  and  ad- 
ministrators, or  any  of  them,  should 
and  did  well  and  truly  pay,  or  cause  to 
be  paid,  unto  the  said  S.  Condit,  S. 
Hayes  and  J.  Taylor,  executors  as 
aforesaid,  or  to  their  certain  attorneys, 
executors,  administrators  or  assigns, 
the  just  and  full  sum  of  one  thousand 
dollars  in  one  year  from  the  date 
thereof,  with  lawful  interest  for  the 
same,  etc. ;  and  did  then  and  there, 
together  with  Eliza  his  wife,  make,  exe- 
cute, and  deliver,  under  their  hands  and 
seals,  respectively,  to  the  said  S.  Condit, 
S.  Hayes  and  J.  Taylor,  executors  as 
aforesaid,  a  certain  indenture  of  mort- 
gage, bearing  date  the  day  and  year 
aforesaid;  and  did  thereby  then  and 
there,  for  and  in  consideration  of  the 
sum  of  one  thousand  dollars,  grant, 
bargain  and  sell  to  the  said  S.  Condit, 
S.  Hayes  and  J.  Taylor,  executors  as 
aforesaid,  and  to  their  heirs  and  assigns 
for  ever,  certain  lots  or  parcels  of  lands 
and  premises,  situate,  lying  and  being 
in  the  city  of  Newark,  in  the  said  in- 
denture of  mortgage  more  particularly 


mentioned  and  described,  subject  to  a 
proviso  or  condition  therein  contained, 
that  if  the  plaintiff,  his  heirs,  executors 
or  administrators,  did  and  should  well 
and  truly  pay,  or  cause  to  be  paid,  to 
the  said  S.  Condit,  S.  Hayes  and  J. 
Taylor,  executors  as  aforesaid,  or  to 
their  certain  attorneys,  heirs  or  execu- 
tors, administrators,  or  assigns,  the 
sum  of  one  thousand  dollars,  etc.,  ac- 
cording to  the  condition  of  the  said 
bond,  without  any  deduction  for  taxes, 
assessments,  etc. ;  then  and  from  thence- 
forth the  said  indenture  of  mortgage 
and  bond,  and  everything  therein  con- 
tained, should  cease  and  be  void,  etc. 
And  whereas,  afterward,  and  before 
the  payment  of  said  bond  and  indenture 
of  mortgage,  to  wit,  on  the  fourteenth 
day  of  November,  1835,  at,  etc.,  there 
being  then  and  there  due  upon  the  said 
bond  and  indenture  of  mortgage  the 
said  sum  of  one  thousand  dollars,  in 
the  conditions  thereof  respectively  men- 
tioned, with  the  interest  thereon  from 
the  date  thereof,  respectively,  the  de- 
fendant, in  consideration  that  the  plain- 
tiff, at  the  special  instance  and  request 
of  the  defendant,  would,  together  with 
his  said  wife,  make,  execute,  and  de- 
liver to  the  defendant,  under  their 
hands  and  seals,  respectively,  a  deed  of 
conveyance  for  divers  lots  or  parcels  of 
lands  and  premises,  situate,  lying  and 
being  in  the  said  city  of  Newark,  and 
more  particularly  mentioned  and  de- 
scribed in  the  deed  of  conveyance 
hereinafter  mentioned,  embracing  the 
said  lots  or  parcels  of  land  and  prem- 
ises hereinbefore  mentioned,  and  so 
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That  plaintiff,  accordingly,  afterward,  on  the  eleventh  day  of 
January^  iS98,  accepted  the  said  bill  and  delivered  the  same  so 
accepted  to  the  defendant  for  his  accommodation,  and  the  same  was 
negotiated  by  defendant. 

That  plaintiff,  as  such  acceptor  of  said  bill,  afterward,  to  wit,  on 
the  Sixth  day  of  September^  iS9S,  was  called  upon  and  obliged  to 
pay,  and  did  pay,  to  one  Samuel  Short,  the  holder  thereof,  the  said 
sum  of  money  in  said  bill  specified,  together  with  interest  thereon, 
and  the  costs  of  a  certain  action  before  then  brought  in  the  Fosey 
Circuit  Court  on  the  said  bill  by  the  said  Samuel  Short,  against  the 
plaintiff.  And  the  plaintiff  was  also  obliged  to  pay,  and  did  pay, 
thirty  dollars  costs  in  the  defense  of  said  action,  whereby  plaintiff 
has  sustained  damage  to  the  amount  of  the  said  several  sums,  being 
five  hundred  and  sixty-five  dollars,  no  part  of  which  has  been  paid 
him,  and  the  whole  of  which  said  several  sums  is  now  due.  Where- 
fore plaintiff  demands  judgment  iov  five  hundred  and  sixty-five  dollars, 
and  other  relief. 

(^Signature  and  verification  as  in  Form  No.  5915.') 


mortgaged  as  aforesaid,  and  subject  to 
the  lien  of  the  said  indenture  of  mort- 
gage as  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  plain- 
tiff, in  part  payment  of  the  considera- 
tion money  of  the  said  deed  of  convey- 
ance, to  provide  money  to  pay  the 
principal  money  of  the  said  bond  and 
indenture  of  mortgage,  with  all  interest 
that  should  accrue  thereon  from  the 
first  day  of  April,  then  next  ensuing, 
till  the  same  should  be  paid,  and  to  pay 
the  said  principal,  and  such  interest 
money  as  aforesaid,  to  indemnify  and 
save  harmless  the  plaintiff  from  and 
against  the  payment  of  the  same,  to  wit, 
at  Newark  aforesaid.  And  the  plain- 
tiff avers,  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  de- 
fendant, afterward,  to  wit,  on  the 
said  fourteenth  day  of  November,  1835, 
at  Newark  aforesaid,  together  with  his 
said  wife,  accordingly  made,  executed, 
and  delivered  to  the  defendant  a  deed 
of  conveyance,  under  their  hands  and 
seals,  respectively,  bearing  date  the 
day  and  year  last  aforesaid,  for  the  said 
divers  lots,  tracts  or  parcels  of  land 
and  premises,  embracing  the  said  lots, 
tracts  or  parcels  of  land  and  premises 
hereinbefore  first  mentioned  and  so 
mortgaged  as  aforesaid,  and  subject  to 
the  lien  of  the  said  indenture  of  mort- 
gage; yet  the  defendant,  not  regarding 
his  said  promise  and  undertaking,  but 
contriving  and  fraudulently  intending 
craftily    and    subtly    to    deceive    and 


defraud  the  plaintiff  in  this  behalf,  did 
not  nor  would  provide  money  for  the 
payment  of  the  said  principal  money, 
and  the  interest  thereon  from  the  first 
day  of  April,  1836,  and  did  not  nor 
would  pay  the  same,  and  did  not  nor 
would  indemnify  and  save  harmless  the 
plaintiff  from  and  against  the  payment 
of  the  same,  by  means  and  in  conse- 
quence whereof  the  plaintiff,  as  the 
obligor  in  the  said  bond,  afterward,  to 
wit,  on  the  twenty-fourth  day  of  June, 
1843,  at  Newark  aforesaid,  was  called 
upon  and  required  to  pay,  and  did  then 
and  there  pay,  to  one  Catherine  E. 
Douglass,  then  the  owner  and  holder 
of  the  said  bond  and  indenture  of  mort- 
gage, to  whom  the  same  had  been  there- 
tofore duly  assigned  upon  and  for  and 
on  account  of  the  principal  money  of  the 
said  bond  and  indenture  of  mortgage, 
and  the  interest  which  had  accrued 
thereon  subsequently  to  the  said  first 
day  of  April,  1836,  and  then  due  and  in 
arrear  and  unpaid,  and  payable  thereon, 
as  and  for  the  balance  remaining  un- 
paid thereon,  a  large  sum  of  money,  to 
wit,  the  sum  of  eight  hundred  and 
eighteen  dollars  and  seventy-eight 
cents. 

Other  forms  are  set  out  in  whole  or 
in  substance  in  Johnston  v.  Wright,  12 
Fla.  478;  Horn  v.  Bray,  51  Ind.  555; 
Garner  v.  Hudgins.  46  Mo.  399;  Hale 
V.  Andrus,  6  Cow.  (N.  Y.)  225;  Allaire 
V.  Ouland,  2  John.  Cas.  (N.  Y.)  52; 
Chapman  v.  Ross,  12  Leigh  (Va.)  565. 
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2.  To  Assignor  by  Assigfnee,  Upon  Assignment  of  Contract. 

Form  No.  10658.1 

iTitle  of  court  and  cause  as  in  Form  No.  5926.) 

The  complaint  of  the  above  named  plaintiff  respectfully  showeth 
to  this  court  that  at  some  time  previous  to  the  twenty-third  day  of 
November,  i89^  plaintiff  had  entered  into  a  contract  with  the  post- 
master general  of  the  United  States,  by  which  the  plaintiff  had  bound 
himself  for  a  certain  consideration  to  be  paid  him,  to  convey  the 
United  States  mail  three  times  a  week  from  Geneseo,  in  the  county  of 
Livingston,  in  the  state  of  New  York,  to  Ellicottville,  in  the  county  of 
Cattaraugus,  in  the  said  state,  and  from  said  Ellicottville  to  said 
Geneseo',  that  previous  to  the  said  t7e.ienty-ihird  dzy  oi  November,  iZOJ^, 
the  plaintiff  had  contracted  with  one  Artemus  B.  Walker,  and  one 
Thomas  B.  Walker,  and  one  Nathan  P.  Hovey,  severally,  to  carry  the 
said  mail  according  to  the  provisions  of  the  said  contract  on  some  por- 
tions of  the  said  route  from  Geneseo  to  Ellicottville;  and  had  agreed 
to  pay  them  severally  for  their  conveying  the  said  mail  at  the  same 
rate  the  plaintiff  was  to  receive  from  the  said  postmaster  general. 
That  on  the  twenty-third  ddiy  oi  November,  id>9Jf,  the  plaintiff  assigned 
to  the  defendant  all  the  plaintiff's  interest  in  the  said  contract  with 
the  postmaster  general,  and  did  also  pay  the  said  defendant  the 
sum  of /a/<?«/y  dollars;  and  the  defendant  did  thereupon  undertake 
and  agree  to  convey  the  said  mail  according  to  the  provisions  of  the 
said  contract  with  the  postmaster  general;  and  did  also  further 
enter  into  a  certain  agreement  in  writing  with  the  plaintiff,  of  which 
the  following  is  a  copy,  to  wit:  "  Received  of  Ira  Holmes,  twenty  dol- 
lars for  which  I  agree  to  indemnify  and  save  harmless  the  said  Ira 
Holmes  from  all  fines  and  penalties  that  have,  or  hereafter  may, 
accrue  for  any  neglect  in  carrying  the  mail  of  the  United  States 
from  Geneseo  to  Ellicottville  and  back  three  times  a  week;  and  to  pay 
to  Artemus  B.  Walker,  and  one  Nathan  P.  Hovey,  and  one  Thomas  B. 
Walker  for  carrying  mail  on  said  route  according  to  the  portion  of 
the  route  carried  by  them,  from  t\it  first  day  of  October  last  past;  to 
pay  the  said  Walkers  if  they  carry  the  mail.  William  W.  Weed, 
November  twenty-third,  iW^.." 

That  the  said  Artemus  B.  Walker,  Nathan  P.  Hovey,  and  Thomas  B. 
Walker  named  in  the  said  writing  were  the  same  Artemus  B.  Walker, 
Nathan  P.  Hovey  and  Thomas  B.  Walker  before  mentioned ;  that  the 
said  Artemus  B.  Walker,  Nathan  P.  Hovey  and  Thomas  B.  Walker  did 

1.  This  form  is  based  on   the  com-  prevent   injustice  the  law   will  imply 

plaint   in    Holmes  v.  Weed,    19  Barb,  the  promise  to  indemify  in  favor  of  the 

(N.  Y.)  128.     It  was  held  in  that  case  surety  against  his  principal  if  none  is 

that   the   assignment   of    the   contract  expressed.      This    case   having   again 

operated  to   make   the   defendant   the  been  brought   to   the  law  court  upon 

principal    in    the    business,    and    the  the    question    of    costs,    it   was    held 

plaintiff  his  surety  as  to  the  Walkers  (Holmes  v.  Weed,  24  Barb.  (N.  Y.)  546) 

and   Hovey,  and  that  the  defendant's  that  where  a  surety  knows  a  claim  is 

undertaking  must  be  regarded  as  an  just  he  has  no  right  to  litigate  it  at  the 

agreement   to   indemnify  the    plaintiff  cost   of    the   principal,    and   can   only 

and  save  him  harmless  from  the  claims  recover   the   costs  of   a   judgment   by 

of  the  Walkers  and  Hovey,  and  that  to  default. 
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continue  respectively  to  convey  the  mail  on  portions  of  said  route 
from  iht,  first  day  of  October,  iS94,  to  the  first  day  oi  July,  iS95,  for 
which  the  said  Artemus  B.  Walker  was  entitled  to  receive  the  sum  of 
sixty-eight  dollars;  the  said  Thomas  B,  JValher  was  entitled  to  receive 
the  sum  of  ninety  dollars,  and  the  said  Nathan  P.  Hovey  was  entitled 
to  receive  the  sum  of  ninety  dollars.  That  the  defendant  wholly 
neglected  and  refused  to  pay  to  the  said  Artemus  B.  Walker,  Thomas 
B.  Walker  and  Nathan  P.  Hovey,  respectively,  the  said  several  sums, 
or  any  part  thereof;  that  the  said  Artemus  B.  Walker,  Thomas  B. 
Walker  and  Nathan  P.  Ho^ley  did  afterward  commence  suits  in  the 
New  York  Supreme  Court  against  this  plaintifif,  and  one  Jesse  Wad- 
hams  to  recover  the  said  compensation  for  conveying  mail  as  aforesaid, 
of  which  suits  the  defendant  had  due  notice;  that  such  proceedings 
were  h^d  therein;  that  afterward  on  the  thirtieth  day  of  October, 
iS98,  at  a  term  of  said  court  held  at  Rochester,  in  the  county  of 
Monroe^  the  said  Artemus  B.  Walker  recovered  against  the  said 
plaintiff  and  the  said  Jesse  Wadhams  the  sum  of  sixty-seven  dollars 
and  eighty-three  cents,  damages,  and  eleven  dollars  and  fifty-two  cents, 
costs;  that  the  said  Thomas  B.  Walker  recovered  against  the  said 
plaintiff  and  the  said  Jesse  Wadhams  at  the  same  time  and  in  the 
same  court,  a  judgment  for  the  sum  of  eighty-nine  dollars  and  thirty- 
eight  cents,  damages,  and  twenty-four  dollars  and  thirty-one  cents, 
costs;  and  the  saxd  Nathan  P.  Hovey,  at  the  same  time  and  in  the 
same  court,  recovered  against  the  said  plaintiff,  and  the  sa\d  Jesse 
Wadhams,  eighty-nine  dollars  and  thirty-eight  cents,  damages,  and 
twenty-three  dollars  and  fifty  cents,  costs;  that  the  said  several 
recoveries  for  damages  were  for  the  respective  services  of  the  said 
Artemus  B.  Walker,  Thomas  B.  Walker  and  Nathan  P.  Hovey  in  con- 
veying said  mail  after  the  first  day  of  October,  i2>9J^,  and  that  the 
said  plaintiff  in  this  suit  has  been  compelled  to  pay,  and  has  paid, 
the  said  several  judgments,  in  all  amounting  to  three  hundred  and  five 
dollars  and  ninety-two  cents;  no  part  of  which  said  several  sums  of 
money  has  been  paid  to  the  plaintiff;  and  that  there  is  now  due  from 
the  said  defendant  to  the  said  plaintifif,  the  said  sum  of  three  hundred 
and  five  dollars  and  ninety-two  cents. 

Wherefore,  the  said  plaintiff  demands  judgment  against  the  said 
defendant  for  the  sum  of  three  hundred  and  five  dollars  and  ninety-two 
cents,  with  interest,  from  the  first  day  oi  January,  iS99,  and  all  costs 
and  expenses  in  this  action. 

{Signature  and  verification  as  in  Form  No.  5926.') 

3.  To  Joint  Maker  of  Negotiable  Note. 

Form  No.  10659.^ 

In  the  Superior  Court  of  the  County  of  San  Diego,  State  of  Cali' 
fornia. 

1.  Court  in  which  jadgment  was  ren-    court  having   competent  jurisdiction, 
dered  most  be  stated,  and  it  is  not  sufli-     Packard  v.  Hill,  7  Cow.  (N,  Y.)  434. 
cient  to  aver,  generally,  that  judgment        2.  This    form    is    substantially    the 
was    rendered    against    plaintiff   in   a     complaint   in    Rogers   v.   Kimball,  121 
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Complaint. 
^  Breach  of  Contract  to  Indemnify. 


Thomas  L.  Rogers  and  Ella  S. " 

Rogers^  his  wife,  plaintiffs, 

against 

Warren  C.  Kimball,  Moses  A. 
Luce  and  Jessie  Gordon  Whit- 
tlesey, as  administratrix  of  the 
estate  of  James  S.  Gordon, 
deceased,  defendants. 
Thomas  L.  Rogers  and  Ella' S.  Rogers,  his  wife,  plaintiffs  in  the 

above  entitled  action,  complain  of  Warren  C.  Kimball  and  Moses  A. 

Luce  and  Jessie  Gordon  Whittlesey,  as  administratrix  of  the  estate  of 

James  S.  Gordon,  deceased,  defendants  in  said  action,  and  allege: 

I.  That  on  the  fifth  day  of  February,  iS82,  plaintiffs  and  the  defend- 
ants, Warren  C.  Kimball  and  Moses  A.  Luce,  and  James  S.  Gordon,  since 
deceased,  executed  their  promissory  note  for  ten  thousand  dollars 
payable  to  the  order  of  the  Consolidated  Bank  of  San  Diego,  California, 
six  months  after  date,  with  interest. 

II.  That  said  bank,  afterward,  to  wit,  on  the  tenth  day  of  Marchy 
i882,  indorsed  said  note  to  one  Bryant  Howard. 

III.  That  plaintiff,  Ella  S.  Rogers,  signed  said  note  at  the  request 
and  for  the  accommodation  of  the  said  Kimball,  Luce  and  Gordon. 

IV.  That  on   the  twenty -seventh  day  of  February,   iS82,   plaintiff 


Cal.  247.  After  suit  had  been  insti- 
tuted by  Howard  against  the  plaintiffs 
in  this  action,  the  balance  of  the  note 
was  paid  by  Luce  and  Gordon,  of 
which  payment  the  plaintiffs  in  this 
action  had  no  notice.  It  was  held  that 
upon  the  payment  of  the  judgment 
rendered  against  them  they  were  en- 
titled to  recover  the  amount  paid, 
although  Kimball  and  the  other  de- 
fendants had  no  notice  of  the  pendency 
of  the  former  action,  there  being  no 
defense  to  that  suit  which  plaintiffs 
in  this  case  were  informed  of,  and 
neglected  to  interpose. 

To  Indemnity  Surety  on  Note.  —  In 
Minick  v.  Huff,  41  Neb.  516,  the 
action  was  on  an  agreement  by  defend- 
ants to  indemnify  the  plaintiff  against 
damages  as  surety  for  one  of  the 
defendants  on  a  promissory  note.  The 
first  cause  of  action  alleged  in  the  com- 
plaint was  in  substance  as  follows: 
That  on  the  second  day  of  November, 
1888,  one  Mrs.  Hubbell  was  conducting 
a  hotel  in  Lincoln  and  owned  the  furni- 
ture therein;  that  Huff  had  a  chattel 
mortgage  on  such  furniture;  that  Huff 
and  Hubbell  were  receiving  about  two 
hundred  dollars  per  month  income 
from  the  hotel,  and  in  order  that  Huff 
might  continue  to  receive  such  income 
Mrs.  Minick,  at  the  request  of  Huff 
and  Hubbell,  became  surety  for  Mrs. 


Hubbell  on  a  note  she  executed  on  that 
date  to  one  Southwick  for  the  sum  of 
five  hundred  dollars,  said  Huff  and 
Hubbell  promising  Mrs.  Minick  that  if 
she  would  become  surety  on  said  note 
that  they.  Huff  and  Hubbell,  would 
pay  said  note  at  maturity  without 
trouble  or  damage  to  Mrs.  Minick; 
that  Mrs.  Minick,  relying  on  the  prom- 
ises of  Huff  and  Hubbell,  signed  as 
surety  for  Mrs.  Hubbell  her  note  to 
Southwick;  that  said  note  was  not  paid 
at  maturity;  that  Southwick  had  re- 
duced the  same  to  judgment  and  she, 
Mrs.  Minick,  had  been  compelled  to 
pay  the  same,  to  her  damage  in  the 
sum  of  five  hundred  and  fifty  dollars 
and  interest.  In  the  trial  court,  judg- 
ment was  rendered  in  favor  of  the 
plaintiff  and  affirmed  upon  appeal. 
The  second  cause  of  action  stated  in 
the  complaint  was  substantially  the 
same  as  the  first,  with  the  exception 
that  it  failed  to  allege  the  rendering  of 
judgment  against  the  plaintiff  and  the 
payment  thereof  by  her.  For  that 
reason  the  judgment  rendered  for 
defendant  on  this  count  was  sustained, 
the  court  holding  that  before  a  surety 
can  recover  of  his  principal  he  must 
first  have  paid  the  debt  of  principal,  or 
some  part  thereof  (citing  Stearns  v, 
Irwin,  62  Ind.  558;  Matter  of  Hill,  67 
Cal.  238). 
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Thomas  L.  Rogers  conveyed  and  caused  to  be  conveyed  to  the  said 
Kimball,  Luce  and  Gordon^  a  one-fifth  interest  in  and  to  a  certain  con- 
cession made  by  the  Mexican  government  of  the  right  to  construct  a 
railroad  to  be  known  as  the  Sonora  and  Baja  California  Railroad. 

V.  That  in  consideration  of  the  aforesaid  conveyance,  the  said 
Kimball,  Luce  and  Gordon  executed  and  delivered  to  plaintiffs  the 
following  agreement  in  writing:  "  We,  the  undersigned,  for  and  in 
consideration  of  the  conveyance  to  us  of  even  date  herewith  of  a 
one-fifth  interest  in  and  to  the  concession  by  the  government  of 
Mexico  of  the  right  to  construct  a  railroad  to  be  known  as  the  ^Sonora 
and  Baja  California  Railroad^  do  hereby  assume  all  responsibility  for 
the  payment  in  full  of  a  note  of  date  February  25th,  a.  d.  \%82, 
made  to  the  Consolidated  Bank  of  San  Diego  and  signed  by  the  under- 
signed, together  with  Thomas  L.  Rogers  and  Ella  S.  Rogers;  hereby 
releasing  from  any  payment  thereon,  as  joint  or  several  payers,  the 
said  Thomas  L.  Rogers  and  Ella  S.  Rogers,  and  agreeing  with  the  said 
Thomas  L.  Rogers  and  Ella  S.  Rogers  to  indemnify  them  in  full  for 
any  loss  or  damage  they  may  in  any  manner  sustain  on  account  of 
said  note. 

Witness  our  hands  this  27th  day  of  February,  a,  d.  iZ82. 

Warren  C.  Kimball. 

James  S.  Gordon. 

Moses  A.  Luce." 
And  the  said  Kimball,  Luce  and  Gordon  thereby  agreed  to  and  did 
release  the  plaintiffs  from  liability  upon  said  note, 

VI.  That  the  said  defendants  and  the  said  Gordon  have  paid  no 
part  of  said  note  with  the  exception  of  the  sum  of  three  thousand  three 
hundred  and  thirty-three  dollars  and  thirty-three  cents,  paid  by  said 
Kimball. 

VII.  That  said  Bryant  Howard,  to  whom  said  note  had  been  trans- 
ferred by  said  Consolidated  Bank  of  San  Diego,  California,  on  the 
fifteenth  day  of  May,  iS86,  brought  an  action  thereon  against  the 
plaintiffs  herein,  Thomas  L.  Rogers  and  Ella  S.  Rogers,  in  the  Circuit 
Court  of  the  United  States  for  the  district  of  Massachusetts. 

VIII.  That  on  the  fourteenth  day  oi  March,  iS89,  judgment  in  said 
action  was  rendered  in  favor  of  said  Howard  and  against  the  plaintiffs 
in  this  action  for  the  sum  of  seven  thousand  and  nineteen  dollars  and 
ninety-seven  cents  damages,  and  sixty-three  dollars  and  twelve  cents 
costs. 

IX.  That  on  the  twentieth  day  of  February,  iS93,  an  execution  was 
issued  on  said  judgment  against  the  property  of  said  plaintiffs,  and 
on  the  twenty-fourth  day  of  February,  jS93,  the  plaintiff  Ella  S.  Rogers 
paid  out  of  her  separate  property  in  full  satisfaction  of  said  judgment 
and  execution  the  sum  of  seven  thousand  one  hundred  dollars. 

X.  That  the  plaintiffs  Thomas  L.  Rogers  and  Ella  S.  Rogers  are 
husband  and  wife. 

XI.  That  on  the  second  day  of  July,  iS92,  the  said  James  S.  Gordon 
died  intestate,  said  Gordon  being  at  the  time  of  his  death  a  resident 
of  the  county  of  San  Diego,  in  the  state  of  California. 

XII.  That  on  the  twenty-ninth  day  oi  July,  iS92,  letters  of  admin- 
istration on  the  estate  of  the  said  James  S.  Gordon,  deceased,  were  duly 
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issued  to  Jessie  Gordon  Whittlesey,  one  of  the  defendants  in  this 
action,  by  the  Superior  Court  of  the  said  county  of  San  Diego,  in 
the  state  of  California,  appointing  the  said  Jessie  Gordon  Whittle- 
sey sole  administratrix  of  said  estate;  that  thereupon y^j^V  Gordon 
Whittlesey,  the  said  defendant,  duly  qualified  as  such  administratrix, 
and  ever  since  that  time  has  been  and  is  now  acting  as  such  admm- 
istratrix,  as  by  reference  to  the  records  of  said  Superior  Court  will 
appear,  • 

XIII.  That  on  the  twentieth  day  of  March,  iS93,  the  plaintiffs  pre- 
sented to  the  said  Jessie  Gordon  Whittlesey,  as  administratrix  of  the 
estate  of  the  said  Gordon,  deceased,  a  claim  duly  verified  by  affidavit 
for  the  amount  paid  by  the  said  plaintiff,  Ella  S.  Rogers,  in  satisfac- 
tion of  said  judgment,  which  said  claim  said  administratrix  refused 
to  allow, 

XIV,  That  plaintiff  Ella  S.  Rogers  has  demanded  payment  from 
the  defendants  of  the  aforesaid  sum  of  seven  thousand  one  hundred  dol- 
lars, and  that  no  part  of  said  sum  has  been  paid. 

Wherefore  plaintiffs  pray  judgment  against  defendants  for  the  said 
sum  of  seven  thousand  one  hundred  dollars,  and  costs  of  suit,  all  in 
lawful  money  of  the  United  States. 

{Signature  and  verification  as  in  Form  No.  5910.') 

4.  To  Officer,  Upon  Levy  of  Execution.^ 

Form  No.  10660. 

{Title  of  court  and  cause  as  in  Form  No.  6929.} 

The  plaintiff  says: 

That,  on  the  tenth  day  of  March,  i&98,  and  afterward,  plaintiff  was 
and  now  is  sheriff  of  Hamilton  county,  state  of  Ohio ;  that  on  the  said 
tenth  day  oi  March,  iS98,  the  defendant  caused  to  be  issued  out  of  the 
clerk's  office  of  the  Court  of  Common  Pleas  of  said  Hamilton  county,  an 
execution  against  the  goods,  chattels,  lands  and  tenements  of  one 
William  Westxy^ow  a  judgment  rendered  by  said  Court  of  Common  Fleas 

1.  Precedent. —  In  Stark  v.  Raney,  18  lars  by  defendant;  that  suit  was  brought 
Cal.  622,  the  complaint  averred  in  sub-  in  a  justice's  court  against  plaintiff  by 
stance  that  defendant  Raney  put  into  Donzell,  who  claimed  the  property,  and 
the  hands  of  plaintiff,  as  sheriff  of  Napa  recovery  had  for  one  hundred  and  fifty 
county,  an  execution  on  a  judgment  in  dollars;  that  plaintiff,  at  the  instance 
favor  of  defendant  Raney  and  against  and  request  of  defendant,  took  an  ap- 
one  Milliken;  that  he,  the  sheriff,  peal  to  the  county  court,  where,  upon 
seized,  under  the  writ,  various  pieces  of  trial  de  wo&o,  judgment  was  rendered 
property,  and  among  them  a  spring  against  plaintiff  for  the  sum  of  three 
wagon;  that  "said  wagon  was  pointed  hundred  .and  fourteen  dollars  and  fifty- 
out  to  him  by  said  Raney,  and  was  eight  cents,  including  costs;  and  that 
levied  on  by  him  at  the  special  in-  plaintiff  has  paid  said  judgment.  The 
stance,  direction  and  request  of  said  judgment  of  the  lower  court  in  over- 
Raney,  who  at  the  time  promised  said  ruling  the  demurrer  to  complaint  was 
plaintiff  that  if  he  would  levy  upon  it  sustained,  the  appellate  court  holding 
he  would  save  him  harmless  against  the  agreement  valid  and  not  within  the 
the  consequences  thereof;"  that  the  statute  of  frauds,  and  that  the  com- 
wagon  being  levied  on  by  the  plaintiff  plaint  set  forth  facts  sufficient  to  entitle 
was  by  him  sold  at  sheriff's  sale,  and  complainant  to  recover, 
bought  for  one  hundred  and  fifty  dol- 
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in  favor  of  defendant  and  against  said  William  West,  and  said  execu- 
tion was  delivered  to  plaintiff  as  said  sheriff  of  said  county. 

That  by  virtue  of  said  execution,  the  plaintiff  as  such  sheriff,  on  the 
eleventh  day  of  March,  \%98,2X  defendant's  request,  took  in  execution 
and  possession  certain  goods  and  chattels  of  the  said  William  West 
liable  to  be  taken  in  execution  under  said  writ,  to  wit:  {Jlere  describe 
them). 

That  on  the  twelfth  day  of  March,  i89S,  one  Samuel  Short  made 
claim  to  plaintiff  to  the  goods  and  chattels  above  described  as  being 
his  property,  of  which  claim  the  defendant  on  the  twelfth  day  of 
March,  i898,  had  notice. 

That  on  the  fourteenth  day  of  March,  iS9S,  the  plaintiff  at  the 
request  of  defendant  agreed  that  he  would  proceed  to  sell  the  afore- 
said goods  and  chattels  under  said  writ  to  satisfy  the  same;  and  in 
consideration  of  the  premises  the  defendant  promised  the  plaintiff  to 
indemnify  and  save  him  harmless  against  the  claim  of  the  said 
Samuel  Short  to  said  goods  and  chattels,  and  from  any  loss  or  damage 
in  consequence  thereof. 

That  accordingly,  and  relying  upon  said  promise  of  the  defendant 
to  save  him  harmless,  on  the  thirtieth  day  of  April,  iS98,  plaintiff  sold 
said  goods  and  chattels  under  said  writ  and  levied  thereout  the  said 
money  in  said  writ  mentioned  (or  advertised  said  goods  and  chattels  for 
sale,  and  would  have  proceeded  with  the  sale  of  same,  but  that,  in  order  to 
prevent  said  sale,  the  said  Samuel  Short  on  the  fourteenth  day  of  Aprils 
1898,  paid  the  moneys  in  said  writ  mentioned),  ■which  moneys  were  on 
said  day  last  mentioned  paid  over  by  plaintiff  to,  and  received  by, 
defendant. 

That  on  the  twenty-first  day  of  September,  iS98,  the  said  Samuel 
Short  brought  an  action  against  the  plaintiff  in  the  Court  of  Common 
Pleas  of  said  Hamilton  county  for  the  conversion  of  the  aforesaid 
goods  and  chattels  levied  upon  and  sold  as  aforesaid;  and  in  pro- 
ceedings had  therein  afterward,  to  wit,  on  the  twelfth  day  of  October, 
iS98,  recovered  judgment  against  the  plaintiff  for  three  hundred  and 
twenty-five  dollars,  the  value  of  said  goods  and  chattels,  and  fifteen 
dollars  and  thirty  cents  costs  by  the  said  Samuel  Short  in  that  behalf 
paid  out  and  expended  as  by  the  record  in  said  court  appears;  and 
the  said  plaintiff  also  incurred  other  expenses  necessary  to  his  defense 
in  said  action  to  the  amount  oi  forty  dollars,  all  of  which  said  several 
sums  amounting  to  three  hundred  and  eighty  dollars  and  thirty  cents, 
the  plaintiff  has  paid;  that  on  the  twenty-second  day  of  September, 
iS98,  the  plaintiff  notified  the  defendant  of  the  pendency  of  said 
action  and  requested  defendant  to  save  plaintiff  harmless;  that 
defendant,  although  requested  by  the  plaintiff,  has  not  paid  any  part 
of  said  sum  of  three  hundred  and  eighty  dollars  and  thirty  cents  to 
plaintiff,  nor  has  he  indemnified  or  saved  plaintiff  harmless  against 
the  aforesaid  claim  of  the  said  Samuel  Short,  or  from  the  said  loss 
and  damage  sustained. 

Wherefore,  plaintiff  asks  judgment  in  the  sum  of  three  hundred  and 
eighty  dollars  and  thirty  cents,  with  interest  from  the  twentieth  day  of 
October,  \W8. 

{Signature  and  verification  as  in  Form  No.  5929.) 
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Form  No.  io66i,' 

(Robinson's  F.  (Va.)  536.) 
Circuit  Court  of  the  County  of  Albemarle^  to  wit,  October  Rules, 

John  Doe  complains  of  Richard  Roe,  who  has  been  summoned  to 
answer  the  said  plaintiff  of  a  plea  of  trespass  on  the  case  in  assumpsit 
for  that  the  said  John  Doe,  being  one  of  the  constables,  duly  consti-* 
tuted  and  qualified  as  such,  within  the  county  aforesaid,  heretofore, 
to  wit,  on  the  first  day  of  January,  iS98,  at  the  county  of  Albemarle 
aforesaid,  at  the  special  instance  and  request  of  the  said  Richard  Roe 
served  and  levied  seven  several  writs  of  fieri  facias  issued  and  signed  by 
Abraham  Kent,  Esq.,  a  justice  of  the  peace  in  and  for  the  said  county, 
in  favor  of  the  said  Richard  Roe  as  plaintiff  against  the  goods  and 
chattels  of  a  certain  William  West  and  Samuel  Short,  under  and  by 
virtue  of  which  said  several  writs  of  fieri  facias,  at  the  like  special 
instance  and  request  of  the  said  Richard  Roe,  he  the  said  John  Doe 
took,  into  his  possession,  divers  goods  and  chattels,  the  property  of 
the  said  William  West  and  Samuel  Short,  found  and  being  in  and  upon 
certain  tenements,  and  leasehold  premises,  situated  and  being  in  the 
county  aforesaid,  leased  and  demised  to  the  said  William  West  and 
Samuel  Short  and  others  by  a  certain  Francis  Fern  and  a  certain 
Nathan  Hale  and  John  Drew,  out  of  which  leasehold  premises,  and 
other  the  tenements,  certain  rents  were  reserved  and  payable,  and 
then  in  arrear  and  unpaid,  by  the  said  William  West  z.\x6.  Samuel  Short 
to  the  said  Nathan  Hale  and  John  Drew  and  to  the  said  Francis  Fern, 
and  which  said  several  goods  and  chattels  were  then  held  and  taken 
as  a  distress  for  the  satisfaction  and  security  of  said  rents,  and  which 
said  rents  so  due,  and  then  and  there  in  arrear,  they  the  said  Nathan 
Hale  and  John  Drew  and  the  said  Francis  Fern  severally  requested 
of  the  said  Richard  Roe  and  of  the  said  John  Doe  that  they  might  be 
paid  the  respective  sums  of  money  so  to  them  due,  and  in  arrear  as 
aforesaid,  that  is  to  say,  to  the  said  Nathan  Hale  and  John  Drew  the 
sum  of  one  thousand  and  sixty-eight  dollars,  and  to  the  said  Francis 
Fern  the  sum  of  seventy-five  dollars,  and  the  quantity  of  one  hundred 
and  twenty  bushels  of  salt,  in  consideration  whereof,  and  on  the  further 
consideration  that  the  said  John  Doe  would  sell  and  dispose  of  the 
said  goods  and  chattels  under  and  by  virtue  of  the  said  writs  of  fieri 
facias  aforesaid,  and,  out  of  the  money  arising  from  such  sale,  satisfy 
and  discharge  the  said  several  writs  of  fieri  facias,  or  such  money 
thereof  as  the  sale  of  the  said  goods  and  chattels  might  amount  to, 
they  the  said  Richard  Roe,  John  Jones  and  James  Smith  at  the  county 
aforesaid,  on  the  eighth  day  oi  January  in  the  year  iW8,  by  their  cer- 
tain agreement  in  writing,  with  their  several  proper  names  by  each  of 
them  thereunto  subscribed,  the  date  whereof  is  the  day  and  year  last 
aforesaid,  after  reciting  that  the  said  John  Doe,  constable  as  aforesaid, 
had,  by  virtue  of  seven  executions  in  the  name  of  the  said  Richard 

1.  This  form  is  based  upon  the  dec-    defendants    demurred    to    each.     The 
laration  in  Crawford  v.  Jarrett,  2  Leigh    counts  were  held  good  and  the  demur- 
•(Va.)  631.     The  declaration  in  that  case     rer  was  overruled, 
contained    three    special    counts,   and 
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^^^  against  the  said  WilliamWest  ^cciA  Samuel  Short  levied  the  same 
on  the  following  property,  namely,  seven  chairs,  two  tables,  three  beds 
and  furniture,  one  bureau,  one  looking-glass,  one  large  and  one  small 
trunk,  one  wooden  clock,  one  cupboard  and  furniture,  two  pots,  two 
ovens,  t?«<?tea  kettle  and  one  small  pot,  the  sale  of  which  was  forbidden 
by  Francis  Fern,  and  the  sale  of  the  balance  of  the  property,  that  is 
to  say,  two  yoke  of  oxen  and  one  cart  by  the  said  John  Drew,  agreed 
and  bound  themselves  to  indemnify  the  said  John  Doe,  constable  as 
aforesaid,  agreeably  to  law.  And  the  said  John  Doe  in  fact,  saith  that 
he  did  sell  and  dispose  of  the  said  goods  and  chattels  under  and  by 
virtue  of  the  said  several  writs  of  fieri  facias,  and  did  pay  over  the 
money,  arising  from  such  sale,  to  the  said  Richard  Roe  in  satisfaction 
and  discharge  of  the  said  writs,  amounting  in  the  whole  to  the  sum 
of  one  hundred  and  forty  dollars,  besides  interest  and  costs.  And  the 
said  John  Doe  further  saith  that  because  of  his  taking  and  selling  the 
said  goods  and  chattels,  under  and  by  virtue  of  the  said  writs  of  fieri 
facias  as  aforesaid,  the  said  Francis  Fern  brought  and  prosecuted  two 
several  actions  on  the  case  against  him  the  said  John  Doe  before  the 
circuit  court  of  the  said  county,  in  one  of  which  actions  the  said 
Francis  Fern  recovered,  by  verdict  of  a  jury  and  by  judgment  of  the 
said  court,  against  the  said  John  Doe  the  sum  of  eighty-one  dollars 
damages  and  twelve  dollars  and  eighty  cents,  his  costs  by  him  in  that 
behalf  expended,  and  in  the  other  of  which  actions  the  said^ra«^/i- 
Fern  by  like  verdict  and  judgment,  recovered  against  the  said  John 
Doe  the  further  sum  of  sixty-four  dollars  and  fifty  cents  damages  and 
thirteen  dollars  and  sixty-one  cents,  his  costs  in  that  behalf  expended. 
And  the  said  John  Doe  further  saith  that  because  of  his  taking  and 
selling  the  said  goods  and  chattels  under  and  by  virtue  of  the  said  sev- 
eral writs  of  fieri  facias  the  said  Nathan  Hale  and  John  Drew  brought 
and  prosecuted  a  certain  action  on  the  case  against  him  the  2>2\di  John 
Doe  before  the  said  circuit  court  of  Albemarle  county,  and,  by  a  verdict 
of  a  jury  and  the  judgment  of  the  said  court,  they  the  s^Xdi  Nathan 
Hale  and  John  Drew  recovered  against  him  the  said  John  Doe  the  sum 
of  one  thousand  one  hundred  and  sixty-three  dollars  and  forty  cents  dam- 
ages for  his  taking  and  selling  the  aforesaid  goods  and  chattels,  and 
seventeen  dollars  and  twenty-nine  cents,  their  costs  by  them  about  their 
suit  in  that  behalf  expended,  each  and  every  of  which  judgments 
remain  in  full  force  against  the  said  John  Doe,  and,  in  no  wise,  vacated, 
reversed  or  annulled  except  five  hundred  and  eighty-one  dollars  and 
seventy  cents,  part  of  the  last  mentioned  judgment,  which  has  been 
released  by  the  plaintiff  in  that  cause,  as  will  more  fully  and  at  large 
appear,  reference  being  had  to  the  said  judgments  and  other  proceed- 
ings. And  the  said  John  Doe  further  saith  that  the  said  Richard  Roe, 
John  Jones  a.nd  James  Smith  \ia.\e  not  indemnified  him  agreeably  to 
law,  nor  hath  the  said  Richard  Roe,  John  Jones  or  Jarnes  Smith,  or 
either  of  them,  in  any  wise,  saved  harmless  or  indemnified  the  said 
John  Doe  or  made  and  executed  to  him  a  bond  of  indemnification, 
against  the  said  judgment,  in  manner  and  form  as  by  the  said  agree- 
ment provided,  but  on  the  contrary  the  said  John  Doe  hath  been 
compelled  to  pay  and  satisfy  the  said  judgments  to  the  several 
parties  aforesaid  in  whose  favor  the  same  were  rendered. 
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And  also  for  that  the  said  John  Doe  being  one  of  the  constables  of 
the  said  county,  duly  appointed  and  qualified  as  such,  on  the_/?r^/day 
oi  January  in  the  year  i85<9,  at  the  county  aforesaid,  at  the  special 
instance  and  request  of  the  said  Richard  Roe  2Si<^  under  and  by  virtue  of 
seven  writs  of  fieri  facias  to  him  the  said  John  Doe  directed,  issued  and 
signed  hy  Abraham  Kent,  Esq.,  a  justice  of  the  peace  in  and  for  the  said 
county,  in  favor  of  the  said  Richard  Roe  and  against  the  goods  and 
chattels  of  a  certain  William  West  and  Samuel  Short,  levied  upon,  and 
took  into  his  possession,  divers  goods  and  chattels,  as  and  for  the 
goods  and  chattels  of  the  said  William  West  and  Samuel  Short,  in  con- 
sideration whereof,  and  on  the  further  consideration  that  he  the  said 
John  Doe  \^o\x\di  sell  and  dispose  of  the  last  mentioned  goods  and 
chattels,  under  and  by  virtue  of  the  last  mentioned  writs  of  fieri 
facias,  they  the  said  Richard  Roe,  John  Jones  and  James  Smith  then 
and  there,  undertook  and  faithfully  promised  the  said  John  Doe  to 
indemnify  and  save  him  harmless,  for  the  taking  and  selling  the  said 
last  mentioned  goods  and  chattels,  under  and  in  satisfaction  of  the 
said  last  mentioned  writs  of  fieri  facias.  And  the  said  John  Doe  in 
fact  saith,  that  he  did  sell  and  dispose  of  the  said  goods  and  chattels 
last  mentioned,  under  and  by  virtue  of  the  said  last  mentioned  writs  of 
fieri  facias,  and  in  satisfaction  thereof,  and,  out  of  the  proceeds  of  the 
said  sale,  did  pay  and  satisfy  the  said  writs  of  fieri  facias  to  the  said 
Richard  Roe.  And  the  said  y^^«Z>^<f  further  saith  that,  because  of 
his  taking  and  selling  the  last  mentioned  goods  and  chattels,  under 
and  by  virtue  of  the  said  last  mentioned  writs  of  fieri  facias,  a  cer- 
tain Francis  Fern  brought  and  prosecuted  two  several  actions  on  the 
case  against  him  the  said  John  Doe  before  the  circuit  court  of  Albe- 
marle county,  in  one  of  which  actions  the  said  i^ra«m  Fern  recovered 
against  him  the  said  John  Doe  eighty-one  dollar  damages,  and  twelve 
dollars  and  eighty  cents  costs,  and  in  the  other  of  which  actions  the 
said  Francis  Fern  recovered  against  him  the  said  John  Doe  the 
further  sum  of  sixty-four  dollars  and  _/f/"/y  cents  damages,  and  thirteen 
dollars  and  sixty-one  cents  costs,  for  taking  and  selling  the  said  last 
mentioned  goods  and  chattels.  And  the  said  John  Doe  further  saith, 
that  because  of  his  taking  and  selling  the  said  last  mentioned  goods 
and  chattels,  under  and  by  virtue  of  the  said  writs  of  fieri  facias  last 
mentioned,  a  ctrtdim  Nathan  Hale  dSvA  John  Drew  brought  and  prose- 
cuted a  certain  action  on  the  case  against  him  the  %dt.\d  John  Doe 
before  the  said  circuit  court,  and,  by  the  verdict  of  a  jury  and  the 
judgment  of  the  said  court,  they  the  said  Nathan  Hale  and  John  Drew 
recovered  against  him  the  said  John  Doe  the  sum  of  one  thousand  one 
hundred  and  sixty-three  dollars  and  forty  cents  damages  for  his  taking 
and  selling  the  last  mentioned  goods  and  chattels,  and  seventeen  dollars 
and  twenty-nine  cents  costs,  each  and  every  of  which  last  mentioned 
judgments  remain  in  full  force,  against  the  said  John  Doe  and  in  no 
wise  vacated,  reversed  or  annulled,  except  five  hundred  and  eighty-one 
dollars  and  seventy  cents,  part  of  the  last  mentioned  judgment,  which 
was  released  by  the  plaintiff  in  that  case,  as  will  more  fully  and  at  large 
appear  by  reference  to  the  said  judgments  and  proceedings  now 
remaining  in  the  said  circuit  court.  And  the  said  John  Doe  further 
saith,  that  the  said  Richard  Roe,  John  Jones  and  James  Smith  have  not, 
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nor  hath  either  of  them,  in  any  wise,  indemnified  him,  or  saved  him 
harmless,  from  the  effects  of  the  said  judgments,  but  that,  on  the 
contrary,  he  the  said  John  Doe  hath  been  compelled,  by  the  process 
of  the  law,  to  pay  and  satisfy  the  said  three  last  mentioned  judgments, 
together  with  the  costs  thereon. 

And  for  this  also,  to  wit,  that  the  said  John  Doe,  being  one  of  the 
constables,  duly  constituted  and  qualified  as  such,  within  the  county 
aforesaid,  heretofore,  to  wit,  on  xXit.  first  day  oi  January,  iS98,  at  the 
county  aforesaid,  at  the  special  instance  and  request  of  the  said 
Richard  Roe,  served  and  levied  other  seven  writs  of  fieri  facias  issued 
and  signed  by  Abraham  Kent,  a  justice  of  the  peace  in  and  for  the  said 
county,  in  favor  of  said  Richard  Roe  as  plaintiff  against  the  goods  and 
chattels  of  a  certain  William  West  and  Samuel  Short,  under  and  by 
virtue  of  which  said  last  mentioned  several  writs  of  fieri  facias,  at  the 
like  special  instance  and  request  of  the  said  Richard  Roe,  he  the  said 
John  Doe  took  into  his  possession,  divers  other  goods  and  chattels, 
the  property  of  the  said  William  West  and  Samuel  Short  found  and  being 
in  and  upon  certain  tenements  and  leasehold  premises,  situated  and 
being  in  the  county  aforesaid,  leased  and  demised  to  the  said  William 
West  and  Samuel  Short  and  others,  by  a  cevtaXn  Francis  Fern  and  a 
ctrtain  Nathan  Hale  Sind  John  Drew,  out  of  which  leasehold  premises 
and  other  the  tenements,  certain  rents  were  reserved  and  payable, 
and  then  in  arrear  and  unpaid,  by  the  said  William  West  and  Samuel 
Short  to  the  said  Nathan  Hale  and  John  Drew  and  to  the  said  Francis 
Fern,  and  which  said  last  mentioned  several  goods  and  chattels  were 
then  held  and  taken  as  a  distress  for  the  satisfaction  and  security  of  the 
said  rents,  and  which  said  rents  so  due,  and,  then  and  there,  in  arrear, 
they  the  said  Nathan  Hale  and  John  Drew,  and  the  said  Francis 
Fern,  severally  requested  of  the  said  Richard  Roe  and  of  the  said 
John  Doe  that  they  might  be  paid  the  respective  sums  of  money  so 
to  them  due  and  in  arrear  as  aforesaid,  that  is  to  say,  to  the  said 
Nathan  Hale  and  John  Drew  the  sum  of  one  thousand  and  sixty-eight 
dollars,  and  to  the  said  Francis  Fern  the  sum  of  seventy-five  dollars, 
and  the  quantity  of  one  hundred'and  twenty  bushels  of  salt,  in  considera- 
tion whereof,  and  in  further  consideration  that  the  said  John  Doe 
would  sell  and  dispose  of  the  said  last  mentioned  goods  and  chattels, 
under  and  by  virtue  of  the  said  last  mentioned  writs  of  fieri  facias 
aforesaid,  they  the  said  Richard  Roe  and  John  Jones,  at  the  county 
aforesaid,  on  the  eighth  day  of  January,  iS98,  by  virtue  of  a  certain 
agreement  in  writing,  the  date  whereof  is  the  day  and  year  last  afore- 
said, after  reciting  that  the  said  John  Doe,  constable  as  aforesaid, 
had,  by  virtue  of  seven  executions  in  the  name  of  the  said  Richard 
Roe  against  the  said  Francis  Fern  and  Samuel  Short,  levied  the  same 
on  the  following  property,  to  wit,  {describing  same,')  the  sale  of  which 
was  forbidden  by  Francis  Fern  as  to  the  household  furniture,  and 
the  sale  of  the  balance  of  the  property,  that  is  to  say,  two  yoke  of 
oxen  and  one  cart  by  the  said  John  Drew,  agreed  and  bound  them- 
selves to  indemnify  the  saidyi?^//  Doe,  constable  as  aforesaid, 
agreeably  to  law,  and  the  said  defendant  James  Smith  then  and  there, 
to  wit,  on  the  day  and  year  last  aforesaid,  at  the  county  aforesaid, 
with  his  own  proper  hand,  signed  and  subscribed  the  said  last  men- 
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tioned  agreement,  as  security,  together  with  the  said  John  Jones  to 
the  said  ^/V^a/-</^<?^,  and  thereby,  then  and  there,  became  a  joint 
promisor  with  the  said  Richard  Roe  and  John  Jones  in  the  said  last 
mentioned  agreement,  and  which  said  agreement,  they  the  said  defend- 
ants Richard  Roe,  John  Jones  and  James'  Smith  then  and  there,  deliv- 
ered to  the  said  John  Doe,  as  and  for  their  joint  agreement,  promise 
and  undertaking  to  indemnify  the  said  John  Doe  according  to  the  tenor 
and  effect  of  said  agreement,  for  the  sale  of  the  property  in  the  said 
agreement  mentioned.  And  the  said  John  Doe  in  fact  saith,  that  he 
did  sell  and  dispose  of  the  said  goods  and  chattels  last  mentioned, 
under  and  by  virtue  of  the  said  last  mentioned  writs  of  fieri  facias, 
and  in  satisfaction  thereof,  and,  out  of  the  proceeds  of  the  said  sale, 
did  pay  and  satisfy  the  said  writs  of  fieri  facias  to  the  said  Richard 
Roe.  And  the  said  John  Doe  further  saith,  that  because  of  his 
taking  and  selling  the  said  last  mentioned  goods  and  chattels,  under 
and  by  virtue  of  the  said  last  mentioned  writs  of  fieri  facias,  the  said 
Francis  Fern  brought  and  prosecuted  two  several  actions  on  the  case 
against  him  the  said  John  Doe,  before  the  circuit  court  of  Albemarle 
county,  in  the  one  of  which  actions  the  said  Francis  Fern  recovered 
against  the  said  John  Doe  eighty-one  dollars  damages,  and  twelve  dol- 
lars and  eighty  cents  costs,  and  in  the  other  of  which  actions  the  said 
Francis  Fern  recovered  against  him  the  said  John  Doe  the  further 
sum  of  sixty-four  dollars  and  fifty  cents  damages,  and  thirteen  dollars 
and  sixty-one  cents  costs,  for  taking  and  selling  said  last  mentioned 
goods  and  chattels.  And  the  said  John  Doe  further  saith,  that 
because  of  his  taking  and  selling  the  said  last  mentioned  goods  and 
chattels,  under  and  by  virtue  of  the  writs  of  fieri  facias  last  men- 
tioned, the  said  Nathan  Hale  and  John  Drew  brought  and  prosecuted 
a  certain  action  on  the  case  against  him  the  said  John  Doe,  before 
the  circuit  court  of  Albemarle  county,  and,  by  the  verdict  of  the  jury 
and  the  judgment  of  the  said  court,  they  the  said  Nathan  Hale  and 
John  Drew,  recovered  against  him  the  said  John  Doe  the  sum  of 
one  thousand  one  hundred  and  sixty-three  dollars  ^Xidi  forty  cents  damages, 
for  taking;  and  selling  the  last  mentioned  goods  and  chattels,  and 
seventeen  dollars  and  twenty-nine  cents  costs,  each  and  every  of  which 
last  mentioned  judgments  remain  in  full  force  against  the  said  John 
Doe,  and,  in  no  wise,  vacated,  reversed  or  annulled,  except  ^z^*?  hun- 
dred and  eighty-one  dollars  and  seventy  cents,  half  of  the  damages  in  the 
last  mentioned  judgment  assessed,  which  was  released  by  the  plain- 
tiffs in  that  cause,  as  will  more  fully  appear,  by  reference  to  the  said 
judgments  and  proceedings  now  remaining  in  the  said  circuit  court, 
and  of  all  which  said  premises  the  said  defendants,  afterwards,  to 
wit,  on  the  first  day  of  September,  iS99,  had  notice,  to  wit,  at  the 
county  aforesaid.  And  the  said  John  Doe  further  saith,  that  the  said 
Richard  Roe,  John  Jones  and  James  Smith,  although  often  requested, 
have  not  indemnified  him  agreeably  to  law,  nor  have  they  the  said 
defendants,  or  either  of  them,  saved  harmless,  or  indemnified,  the 
said  John  Doe,  or  made  and  executed  to  him  a  bond  of  indemnification, 
against  the  said  judgments,  in  manner  and  form  as  by  the  said  agree- 
ment is  provided,  but,  on  the  contrary,  the  said  John  Doe  hath  been 
compelled  to  pay  and  satisfy  the  said  judgments,  to  the  several  parties 
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aforesaid,  in  whose  favor  the  same  were  rendered,  to  the  plaintiff's 
damage,  one  thousand  dollars.     And  therefore  he  brings  his  suite. 

Jeremiah  Mason,  p.  q. 


Suffolk,  Sup.  Ct. 
►  Plaintiff's  Declara- 
tion. 


5.   To  Owner  of  Machinery  or  Appliances  for  Damages 
Resulting"  from  Defects  in  Same. 

Form  No.  10662. 

(Precedent  in  Woodbury  v.  Post,  158  Mass.  141.)' 

[John  Woodbury  and  James  Leighton,  partners " 

under  the  firm  name  of  Woodbury  6^  Leighton, 
against 

William  Post  and  James  McCord,  partners 

under  the  firm  name  of  Post  (Sr*  McCord. 
First  Count. ]2  And  the  plaintiffs  say  that  on  or  about  October  16^ 
i890,  they  were  engaged  as  contractors  in  erecting  a  building  known 
as  the  nezif  Public  Library  building,  in  Boston,  in  said  county  of  Suf- 
folk; that  at  and  about  said  date  they  were  owners  of  certain  derricks 
and  the  appliances  of  said  derricks,  used  in  the  construction  of  said 
building;  that  on  or  about  the  said  sixteenth  day  of  October,  i890,  the 
defendants  were  engaged  as  independent  contractors  in  placing  iron 
roof  trusses  in  said  building;  that  on  or  about  June  13,  j890,  the 
defendants  entered  into  a  good  and  valid  written  contract  with  the 
plaintiffs,  by  means  of  certain  letters,  copies  of  which  are  hereto 
annexed 3  and  made  a  part  of  this  declaration;  that  on  or  about  the 


1.  This  declaration  was  in  two  counts, 
the  second  of  which  was  similar  to  the 
first,  except  that  in  the  allegations  of 
knowledge  of  the  condition  of  the  der- 
rick and  of  negligence  the  word  "su- 
perintendent" (without  naming  him) 
was  inserted  after  the  word  "  plain- 
tiff's." A  demurrer  to  each  count  was 
sustamed  in  the  trial  court,  which 
ruling  was  reversed  on  appeal,  the  su- 
preme court  holding  that  the  declaration 
set  out  a  good  cause  of  action. 

2.  The  matter  enclosed  by  [  ]  will  not 
be  found  in  the  reported  case. 

3.  The  material  portions  of  copies  of 
letters  annexed  to  the  declaration  were 
as  follows: 

''^Boston,  fune  y,  \%go.  t/lessTS.  Post 
and  McCord,  New  York.  Dear  Sirs, — 
We  will  allow  you  to  use  our  engines 
and  derricks  at  the  Public  Library  at 
the  price  of  one  dollar  for  an  engine  and 
derrick  for  a  time  not  exceeding  one 
hour,  and  at  the  rate  of  one  dollar  per 
hour  for  any  longer  period.  This  ar- 
rangement to  continue  while  we  are 
using  derricks  at  the  Library.  If  any 
injury  shall  be  occasioned  to  any  per- 
son or  property  while   you  are  using 


such  engines  or  derricks,  or  as  a  result 
of  such  use,  you  are  to  indemnify  us 
against  any  damage  or  expense  by 
reason  of  the  same,  notwithstanding 
the  condition  of  the  engine,  derrick,  or 
appliances,  or  the  negligence  of  our 
employees  upon  the  derrick  or  engine, 
may  have  caused  or  contributed  to  the 
injury.  Please  reply  at  an  early  date 
if  you  accept  our  proposition.  Yours 
respectfully,    Woodbury  and  Leigkton." 

'■'■Boston  June  12,  iSgo.  Messrs.  Wood- 
bury and  Leighton,  Boston,  Mass.  Dear 
Sirs,  —Yours  oi fune  7  is  received  and 
noted.  We  accept  your  proposition  for 
use  of  derricks  at  the  Boston  Public 
Library,  and  agree  to  assume  all  re- 
sponsibility. Yours  truly,  W.  H. 
Howorth.     Post  and  McCord." 

"■' New  York,  fune  13,  iZgo.  To  Messrs. 
Woodbury  and  Leighton,  164  Devonshire 
Street,  Boston,  Mass.  Gentlemen,  — 
In  reply  to  your  favor  of  the  7M  inst., 
we  beg  to  accept  your  proposition  con- 
tained therein  for  the  use  of  engines 
and  derricks  at  the  Boston  Public  Li- 
brary building,  under  the  conditions 
named.  Very  truly  yours.  Post  and 
McCord." 
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said  sixteenth  day  of  October^  iS90,  the  aforesaid  contract  was  in  full 
force  and  binding  upon  said  parties;  that  on  said  sixteenth  day  of 
October^  i890,  while  the  defendants  were  using  one  of  said  derricks, 
said  derrick  and  its  appliances  (and  especially  a  pair  of  sister  hooks, 
which  were  connected  with  and  helped  to  support  one  of  the  guy 
ropes  of  the  derrick  so  in  use  by  the  defendants)  broke  and  gave  way, 
and  by  so  breaking  and  giving  way  caused  bodily  injuries  to  Christo- 
pher C.  Graver,  from  which  he  died,  and  caused  great  bodily  injuries 
to  Daniel Marr  and  toy.  If.  Mills;  that  said  breaking  and  giving  way 
of  said  derrick  and  its  appliances  were  caused  by  the  unsound,  unsafe 
and  defective  condition  of  said  derrick  and  its  appliances,  of  which 
unsound,  unsafe,  and  defective  condition  the  plaintiffs  well  knew,  or 
by  the  exercise  of  due  care  ought  to  have  known;  that  said  injured 
parties  did  not  know,  and  by  the  exercise  of  reasonable  diligence 
and  care  would  not  have  known,  of  said  unsound,  unsafe,  and  defective 
condition;  that  the  plaintiffs  knew,  or  ought  to  have  known,  that  the 
use  by  the  defendants  of  said  derrick  in  said  condition  would  cause 
injury  to  persons  working  near  said  derrick,  but  that  the  plaintiffs, 
well  knowing  that  the  defendants  were  using  or  were  about  to  use 
said  derrick,  negligently  ordered  and  allowed  said  injured  parties  to 
work  for  them  in  a  place  that  was  dangerous,  owing  to  said  unsound, 
unsafe,  and  defective  condition  of  said  derrick  and  its  appliances, 
and  owing  to  the  use  by  the  defendants  of  said  derrick  and  appliances 
in  the  condition  aforesaid,  and  did  not  warn  said  injured  parties  of 
the  danger;  that  the  injuries  aforesaid  were  caused  by  the  negligence 
of  the  plaintiffs  in  so  ordering  and  allowing  said  parties  to  work  in  a 
dangerous  place  as  aforesaid,  and  by  the  negligence  of  the  plaintiffs 
in  not  warning  said  injured  parties  of  the  danger  of  working  near 
said  derrick,  while  it  was  being  operated  by  the  defendants  as  afore- 
said; that  all  these  injured  parties,  at  the  time  of  their  injuries 
aforesaid,  were  in  the  exercise  of  due  care,  and  were  regularly  per- 
forming the  duties  of  their  employment,  as  employees  of  the  plain- 
tiffs; that  the  plaintiffs  were  legally  liable  to  said  injured  parties  for 
all  injuries  sustained  by  them  as  aforesaid;  that  the  widow  and 
administrator  of  said  Graver,  and  the  said  Marr  and  Mills,  gave 
notice  of  their  said  injuries  to  the  plaintiffs,  demanded  payment  for 
their  injuries,  and  threatened  to  sue  to  recover  for  the  same;  that 
the  plaintiffs,  within  twenty-eight  days  after  the  said  accident,  paid  by 
way  of  compromise,  and  in  order  to  settle  the  aforesaid  claims,  and 
in  order  to  secure  releases  from  the  aforesaid  parties,  to  the  widow 
and  administrator  of  said  Christopher  C.  Grover,  sixteen  hundred  dol- 
lars; to  said  Daniel  Marr,  two  hundred  doWsLTs;  to  saidy.  H.  Mills, 
thirty-seven  dollars  and ^/y  cents;  and  these  sums  were  reasonable 
amounts  to  pay  in  settlement  of  said  claims.  And  the  plaintiffs  say 
that  immediately  after  the  aforesaid  accident  they  gave  notice  to  the 
defendants  that  the  accident  had  happened  as  aforesaid,  and  that  the 
defendants  were  liable  therefor  under  their  contract  of  indemnity; 
that  the  defendants  refused  to  settle  the  claims,  and  the  plaintiffs, 
before  settling  the  claims  as  aforesaid,  gave  reasonable  notice  to  the 
defendants  that  they  intended  so  to  settle  them. 

Wherefore  the  plaintiffs  say  the  defendants  owe  them  $1,837.50^ 
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with  interest  thereon  from  December  1,  iSOO,  at  or  before  which  date 
they  demanded  payment  of  the  defendants,  together  with  attorney's 
fees  and  sundry  expenses  necessary  and  incidental  to  the  aforesaid 
settlements. 

[y.  Lowell,  Jr.,  Attorney  for  Plaintiffs.]^ 

6.  To  Plaintiff  for  Damages  and  Expenses  in  Action  Against 

Plaintiff. 

a.  Generally. 

Form  No.  10663. 

(Precedent  in  Peck  v.  Thompson,  15  Vt.  637.)' 

[State  of  Vermont,  )  '^^^  ^^  '^^"f  ^f  constable  of  the  state,  or 

^Washington  County,  ss.  ^      %^^^^^^^.    ^^''*'  ^"  indifferent  person. 

By  the  authority  of  the  state  of  Vermont  you  are  hereby  commanded 
to  attach  the  goods,  chattels  or  estate  of  Franklin  W.  Thompson  and 
Charles  Thompson  of  Franklin,  in  the  county  of  Merrimac,  in  the  state 
of  New  Hampshire,  to  the  value  of  five  hundred  dollars,  and  them 
notify  thereof  according  to  law ;  and  also  notify  them  to  appear  before 
the  County  Court  at  Montpelier,  within  and  for  the  county  of  Wash- 
ington, and  also  to  notify  them  to  cause  their  appearance  herein  to  be 
entered  with  the  clerk  of  said  court  on  or  before  the  expiration  of 
forty-two  days  from  the  date  hereof,  then  and  there  in  said  court  to 
answer  to  Moses  Peck  of  Montpelier  in  the  county  of  Washington*^  in 
a  plea  of  the  case  for  that  whereas,  heretofore,  to  wit,  on  the  16th 
day  of  November,  1SS6,  there  was  pending  in  the  county  court,  then 
sitting  at  Montpelier,  within  and  for  the  county  of  Washington,  an  action 
of  assumpsit  on  an  accountable  receipt  in  favor  oi  John  Campbell,  jr., 
against  Moses  Peck,  the  present  plaintiff,  which  said  receipt,  and  the 
matters  in  controversy  in  said  suit,  the  defendants  in  this  suit  were 
equitably  bound  to  settle,  pay,  and  take  up.  And  the  said  defendants 
so  being  equitably  bound  to  settle,  to  pay  and  take  up  said  receipt,  and 
to  settle  the  matters  in  controversy  in  said  suit,  in  the  month  of 
November,  iS36,  to  wit,  on  the  16th  day  of  said  month,  promised  and 
agreed  with  the  plaintiff  in  this  suit,  that  if  he,  the  said  Peck,  would 
defend  the  said  suit,  so  pending,  as  aforesaid  in  favor  of  said  Camp- 
bell, against  said  Peck,  if  the  said  Campbell  should  recover  a  judgment 
in  said  suit  against  said  Peck,  that  they,  the  defendants,  would  settle, 
and  pay  the  said  judgment,  and  also  pay  to  the  said  Peck,  all  costs 
and  expenses  that  should  accrue  in  the  defense  thereof.  And  the 
plaintiff  saith,  that,  relying  upon  the  promise  and  agreements  of  the 
said  defendants,  he  did  defend  said  suit  in  said  court,  and  that  a  final 

1.  The  matter  enclosed  by  [  ]  will  not  defendants  valid,  and  not  affected  by 
be  found  in  the  reported  case.  the  statute  of  frauds. 

2.  In  this  case  judgment  was  rendered  3.  The  matter  enclosed  by  [  ]  will 
for  the  plaintiff  and  a  motion  in  arrest  not  be  found  in  the  reported  case, 
of  judgment  was  overruled.  This  rul-  The  formal  parts  set  out  in  the  text 
ing  was  sustained  upon  appeal,  the  are  prescribed  by  Vt.  Laws  (1898),  No. 
supreme  court  holding  the  promise  by  137. 
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judgment  was  rendered  therein  against  the  present  plaintiff,  at  the 
April  term  of  said  court,  a.  d.  i857,  in  favor  of  the  said  Campbell,  for 
the  sum  of  ninety  dollars  and  sixty-four  cents,  damages,  and  twelve 
dollars  and  ninety-four  cents,  costs,  of  said  suit.  On  which  judgment 
an  execution  issued  against  said  Peck,  on  the  19th  day  of  April,  iSS7, 
for  the  sums  aforesaid,  and  twenty-five  cents  for  execution,  and  he, 
the  said  Peck,  was  afterwards  arrested  thereon,  and  committed  to 
prison,  and  compelled  to,  and  did,  pay  the  said  judgment  and  execu- 
tion, so  recovered  and  issued,  as  aforesaid,  together  with  two  dollars 
^XiA  forty-nine  cents,  officer's  fees  on  said  execution.  And  the  said 
Peck  expended  a  large  sum,  to  wit,  seventy  dollars,  in  the  defense  of 
said  suit;  of  all  which  the  defendants  had  notice.  Yet,  though  often 
requested,  the  plaintiff  says  that  the  defendants  have  not  paid  nor 
settled  said  judgment,  or  paid  either  of  said  sums,  or  any  part  thereof; 
but  wholly  neglect  and  refuse  so  to  do,  [to  the  damage  of  the  plaintiff 
five  hundred  dollars  for  the  recovery  of  which,  with  just  costs,  the 
plaintiff  brings  suit. 

Fail  not,  but  service  and  return  make  within  twenty-one  days  from 
the  date  hereof. 

Dated  at  Montpelier^  in  the  county  of  Washington^  the  first  day  of 
June,  A.  D.  1 8^. 

Calvin  Clark,  Clerk.] ^ 

b.  Where  Defendant  Claims  an  Interest  in  Subject-matter  of  Suit. 

Form  No.  x  o  6  6  4 . 

(  Title  of  court  and  cause  as  in  Form  No.  5929,^ 

The  plaintiff  says  that  on  the  frst  day  of  March,  a.  d.  i897,  Samuel 
Short  placed  in  the  hands  of  the  plaintiff  one  thousand  dollars. 

That  on  the  seventeenth  day  of  March,  iW7,  the  plaintiff,  at  the 
request  of  the  defendant,  delivered  to  said  defendant  the  said  sum  of 
one  thousand  dollars,  the  defendant  then  claiming  the  same,  and  the 
plaintiff  not  knowing  to  whom  the  money  belonged. 

That  afterward,  the  said  Samuel  Short  threatened  to  bring  an 
action  against  the  plaintiff  for  the  recovery  of  said  money. 

That  afterward,  on  the  tenth  day  of  May,  iS97,  the  plaintiff,  at  the 
request  of  the  defendant,  agreed  with  defendant  that  he  would  defend 
any  action  which  the  said  Samuel  Short  might  bring  against  plaintiff 
for  said  money,  and  in  consideration  of  said  premises,  the  defendant 
promised  the  plaintiff  to  save  him  harmless  from  the  consequences  of 
said  action;  that  afterward,  on  the  tenth  day  of  September,  i897,  the 
said  Samuel  Short  brought  an  action  against  the  plaintiff  for  the  recov- 
ery of  said  money  in  the  Court  of  Common  Pleas  of  Hamilton  county, 
of  which  action  defendant  then  had  notice;  that  plaintiff,  with  the 
privity  of  defendant  and  to  the  best  of  his  ability,  defended  said 
action;  but  the  said  Samuel  Short,  on  the  twenty-fourth  day  of  October, 
1 897,  at  the  October  term  of  said  court,  recovered  a  judgment  against 
plaintiff  in  said  action  for  the  sum  of  eleven  hundred  and  ten  dollars; 
and  afterward,  to  wit,  on  the  third  day  of  November,  iS97,  an  execu- 

1.  See  supra,  note  3,  p.  605. 
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tion  was  issued  upon  said  judgment  against  the  property  of  plaintiff, 
and  plaintiff  was  compelled  to  pay,  and  did  pay,  the  said  sum  of  eleven 
hundred  and  ten  dollars,  judgment  aforesaid,  and  nine  dollars  and  fifty 
cents  costs;  and  the  plaintiff  was  also  put  to  other  expenses  amount- 
ing to  the  sum  of  twenty-eight  dollars  in  defending  said  action;  that  no 
part  of  said  amount  has  been  paid  plaintiff  by  defendant,  and  the 
whole  thereof  is  now  due. 

Wherefore,  said  plaintiff  demands  judgment  against  said  defendant 
for  the  sum  of  eleven  hundred  and  forty- seven  dollars  and  fifty  cents, 
with  interest  from  the  tenth  day  of  November,  a.  d.  i8P7. 

(^Signature  and  verification  as  in  Form  No.  5929.^ 

7.  To  Retiring  Partner,  Against  Liability  for  Partnership 

Debts. 

a.  By  Hemainin?  Partner. 
Form  No.  10665. 

(Conn.  Prac.  Act,  p.  95,  No.  144.) 

{Commencing  as  in  Form  No.  5912. ) 

1.  On  November  1st,  i878,  the  plaintiff  and  defendant  being  partners 
in  business  under  the  firm  name  of  Smith  &*  Jones,  dissolved  said 
partnership,  and  mutually  agreed  that  the  defendant  should  take  and 
keep  all  the  partnership  property,  pay  all  debts  of  the  firm,  and 
indemnify  the  plaintiff  against  all  claims  that  might  be  made  upon 
him  on  account  of  any  indebtedness  of  said  firm. 

2.  The  plaintiff  duly  performed  all  the  conditions  of  said  agreement 
on  his  part. 

3.  A  judgment  for  $1,050.25  was  recovered  against  the  plaintiff  and 
defendant  by  one  William  Brown,  in  the  Superior  Court  for  Hartford 
county,  at  its  January  term,  i87P,  upon  a  debt  due  from  said  firm  to 
said  Brown,  and,  afterwards,  on  May  15th,  iS79,  the  plaintiff  was  com- 
pelled to  pay,  and  paid  $1,070  in  satisfaction  of  an  execution  issued 
on  the  same. 

4.  The  defendant  has  not  paid  the  same  to  the  plaintiff. 
The  plaintiff  claims  $1,200  damages. 

(^Conclusion  as  in  Form  No.  5912.^ 

b.  By  Third  Party. » 

1,  Precedent.  —  In  Wood  v.   Lindley,  the  firm;  that  said  defendants  were  then 

12  Ind.  App.  258,  the  complaint  was  in  creditors  of  said  firm;  that  an   agree- 

substance  as   follows:     That  in    1889,  ment  of  dissolution  was  entered  into 

Walter  L.  Sullivan  and  John  P.  Wood  between  said  Sullivan  and  Wood  by  the 

were   doing    business   as   partners    at  terms  of  which,  with  the  approval  of 

Mount  Vernon,   Indiana,   in   the  mer-  defendants,  said  Sullivan  assumed  and 

chandising    business  under  the  name  agreed  to  pay  all  the  debts  of  the  firm 

and   style   of   Sullivan    &   Wood;  that  and  to  pay  said  Wood  one   thousand 

said  John   P.  Wood  resided  at  the  city  dollars  for  his  interest  in  the  firm;  that 

of  Evansville,  and  that  said  Walter  L.  said  Sullivan  afterward  continued  said 

Sullivan  resided  at  Mount  Vernon,  and  business  in  his  own  name  and  became 

that  said   Sullivan   in   person   was   in  indebted  to  said  defendants  for  goods 

charge  and  control  of  the  business  of  purchased  on  his  individual  account  in 
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the  sum  of  one  thousand  three  hundred 
and  eighty-six  dollars  and  forty  cents, 
but  wholly  failed  to  comply  with  said 
contract  made  with  Wood;  that  said 
Sullivan  was  then  insolvent,  and  that 
said  Wood  instituted  an  action  against 
him  with  the  knowledge  and  advice  of 
defendants  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  said  goods  and 
sell  and  dispose  of  the  same,  and  to 
apply  the  proceeds  to  the  payment  of 
the  debts  of  the  firm  of  Sullivan  & 
Wood;  that  the  head  salesman  and  con- 
fidential man  then  in  the  employ  of  de- 
fendants was  appointed  receiver  by  the 
court,  who  took  possession  of  said  stock 
of  goods  and  made  an  inventory  of  the 
same,  and  that  the  assets  of  the  said 
firm  of  Sullivan  &  Wood,  which  came 
into  the  hands  of  the  receiver,  amounted 
in  the  aggregate  value  to  the  sum  of 
eight  thousand  four  hundred  and  thirty- 
four  dollars  and  seventy-five  cents,  and 
that  thereupon  a  written  agreement 
was  entered  into  between  said  Lindley 
Bros,  and  Sullivan  &  Wood,  by  the 
terms  of  which  said  Lindley  Bros, 
bought  and  acquired  all  of  said  firm 
assets  of  said  Sullivan  &  Wood;  that 
the  indebtedness  of  said  firm  of  Sulli- 
van &  Wood,  as  stated  by  said  Sullivan, 
amounted  to  four  thousand  two  hundred 
and  thirty-five  dollars  and  thirty-one 
cents,  including  one  thousand  three 
hundred  and  sixty-three  dollars  and 
forty-five  cents  owing  defendants  by 
said  firm;  that  in  consideration  of  said 
transfer  of  said  property  to  them,  said 
defendants  undertook  and  bound  them- 
selves, first,  to  pay  all  the  debts  of  the 
firm  of  Sullivan  &  Wood  as  set  forth  in 
exhibit  C,  aggregating  the  sum  of  four 
thousand  two  hundred  and  thirty-five 
dollars  and  thirty-one  cents;  second,  to 
secure  and  save  harmless  said  Wood 
from  any  and  all  liabilities  he  might 
have  incurred  or  been  responsible  for 
by  reason  of  having  been  a  member  of 
the  firm  of  Sullivan  &  Wood;  third,  that 
after  the  payment  of  said  debts  and  lia- 
bilities of  the  firm  of  Sullivan  &  Wood, 
and  after  they  should  realize  and  pay 
to  themselves  the  sum  of  seven  hun- 
dred and  eighty-six  dollars  and  forty 
cents  owing  to  them  by  Walter  L.  Sul- 
livan, they  should  either  sell  the  residue 
of  the  goods  to  Sullivan  or  pay  him 
therefor;  that  said  Sullivan  &  Wood 
were  equal  partners,  and  that  the  entire 
consideration  received  by  said  Wood  for 
the  sale  of  said  assets  was  the  promise 
of  defendants  to  pay  the  debts  of  said 


firm  as  specified  in  said  agreement  and 
to  secure  and  save  harmless  the  said 
Wood  from  all  debts  and  obligations 
for  which  he  was  responsible  as  a  mem- 
ber of  said  firm;  that  said  defendants 
converted  all  of  said  assets  to  their  own 
use  and  paid  only  said  indebtedness 
mentioned  in  exhibit  C,  to  wit:  four 
thousand  two  hundred  and  thirty- 
five  dollars  and  thirty-one  cents,  and 
that  they  have  wholly  failed  and  re- 
fused to  keep  said  John  P.  Wood  harm- 
less from  the  liabilities  which  he  had 
incurred  or  on  which  he  had  become 
liable  by  reason  of  his  having  been  a 
member  of  the  firm  of  Sullivan  & 
Wood;  that  at  the  time  said  contract 
was  executed,  the  firm  of  Sullivan  & 
Wood  was  indebted  to  other  parties  in 
the  sum  of  fifteen  hundred  dollars, 
evidenced  by  three  notes,  of  the  exist- 
ence of  which  notes  and  indebtedness 
said  Wood  was  then  ignorant;  that 
afterward  suits  were  instituted  against 
him  on  said  notes,  during  the  pendency 
of  which  he  died,  and  judgments  were 
afterward  rendered  thereon  against  his 
estate;  that  when  said  suits  were  insti- 
tuted, notice  thereof  was  given  to  de- 
fendants, and  they  were  requested  to 
pay  and  satisfy  said  debts  and  save 
said  Wood  harmless  in  pursuance  of 
the  provisions  and  stipulations  con- 
tained in  said  agreement,  but  that  they 
failed  and  refused,  and  have  ever  since 
refused,  to  pay  said  debts,  or  any  part 
thereof,  and  that  said  estate  was  com- 
pelled to  and  did  pay  said  debts;  that 
the  only  consideration  paid  by  defend- 
ants for  said  assets  of  the  value  of 
eight  thousand  four  hundred  and  thirty- 
four  dollars  and  seventy-three  cents 
was  the  sum  of  four  thousand  two 
hundred  and  thirty-five  dollars  and 
thirty-one  cents,  being  the  debts  of  the 
firm  set  out  in  exhibit  C.  It  was  held 
that  where  a  third  person  agrees  to  pay 
all  the  debts  of  a  dissolved  firm  of  two 
persons  according  to  the  schedule  at- 
tached to  the  agreement,  reciting  the 
amount  of  such  indebtedness,  and  con- 
taining an  agreement  to  save  one  of  the 
members  of  the  firm  from  all  liabilities 
on  the  firm's  indebtedness  in  consid- 
eration of  the  transfer  of  all  the  assets 
of  the  firm  to  such  third  person,  the 
agreement  is  sufficient  to  bind  such 
third  person  to  the  payment  of  the  in- 
debtedness of  the  firm  not  enumerated 
in  the  schedule,  and  of  which  such 
third  person  had  no  knowledge  at  the 
time  he  made  the  agreement. 
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Form  No.  10666.' 

(^Title  of  court  and  cause  as  in  Form  No.  5926.') 

The  complaint  of  the  above  named  plaintiff  respectfully  shows  to 
this  court,  that,  between  Xho.  first  day  oi  January,  iS93,  and  the  first 
day  o(  January,  iS97,  the  plaintiff  and  one  William  IVest  were  part- 
ners in  business  as  plumbers,  in  the  village  of  Northport,  in  said 
county  of  Suffolk,  under  the  firm  name  of  Doe  6^  West\  that  on  said 
first  day  oi  January,  i897,  plaintiff  and  said  fF'<?x/ dissolved  their  con- 
nections as  co-partners  and  by  an  instrument  in  writing  bearing  the 
day  and  date  last  aforesaid,  which  said  instrument  was  executed, 
signed  by  said  parties  respectively,  and  delivered,  agreed  that  the 
plaintiff  should  retire  from  the  said  firm  and  that  the  said  IVest  should 
retain  and  keep  to  his  sole  and  separate  use  the  partnership  property 
of  every  kind,  and  in  consideration  thereof  the  said  West  agreed  that 
he  would  pay  and  discharge  all  debts  due  by  said  firm  to  the  extent 
of  one  thousand  two  hundred  and  seventeen  dollars  and  sixty-seven  cents 
out  of  his  own  resources,  and  to  the  like  extent  to  hold  the  plaintiff 
harmless  and  indemnified  by  reason  of  any  claims  against,  or  liabili- 
ties of,  said  firm;  that  defendant  for  and  in  consideration  of  the 
aforesaid  agreement  between  the  plaintiff  and  the  said  West,  and  of 
one  dollar  to  him  paid  by  the  plaintiff,  by  an  instrument  in  writing  of 
the  day  and  date  last  aforesaid,  duly  executed  and  signed  by  him  and 
delivered  to  plaintiff,  undertook  and  bound  himself  to  the  plaintiff  for 
the  faithful  performance  by  the  said  West  of  the  agreement  stated  in 
said  instrument  executed  between  plaintiff  and  said  West,  and  on  the 
part  of  the  said  West  to  be  performed  and  kept;  that  the  said  West  by 
virtue  of  said  agreement  kept  and  retained  all  the  partnership  prop- 
erty of  the  said  firm,  but  has  not,  as  by  said  agreement  he  was  bound, 
paid  the  debts  due  by  the  firm  to  the  amount  specified  aforesaid,  and 
has  failed  to  keep  the  plaintiff  harmless  and  indemnified  from  the 
debts  and  liabilities  of  the  said  firm;  that  at  the  date  of  the  dissolu- 
tion of  the  said  co-partnership,  said  firm  owed  and  were  indebted  to 
one  Samuel  Short  for  merchandise  sold  and  delivered  in  the  sum  of 
one  hundred  and  seventy-nine  dollars  and  eighty-one  cents,  which  said 
debt  was  then  due  and  payable,  and  which  indebtedness  formed  part 
of  the  sum  of  one  thousand  two  hundred  and  seventeen  dollars  and  sixty- 
seven  cents,  the  debts  of   the  said  firm  to  be  paid  by  the  said  West 

1.  This  form  is  substantially  the  com-  the  contract  is  to  save  from  a  legal  lia- 

plaint   in    McGee   v.    Roen,  4  Abb.  Pr.  bility,    or   a   legal   charge,    or   a   suit, 

(N.  Y.  Super.  Ct.)  8.     In  that  case  de-  claim  or  demand    prosecuted  or  made 

fendant  demurred  to  complaint  on  the  against  the  party.     The    legal   liability 

ground  that  it  did  not  state  facts  suffi-  is  the  measure  of  damage.     McGee  v. 

cient  to  constitute   a  cause  of  action.  Roen,   4  Abb.    Pr.   (N.  Y.   Super.   Ct.) 

Judgment  was  rendered  for  the  plaintiff  8. 

on  the  demurrer,  the  court  holding  that        Notice  to  defendant  of  the  debt,  or  of 

the  contract  of  the  remaining  partner  the  suit,   recovery  and  payment,  need 

was   to  pay  the   debts  of  the  firm;  an  not  be  alleged  where,  upon  dissolution 

affirmative  covenant  for  a  specific  thing,  of   a  partnership,  one  of   the   partners 

and   that  the   engagement  of   the  de-  covenants   to   pay   all  the    company's 

fendant  was  that  he  should  pay  such  debts  and  save  the  retiring  partner  from 

debts  and  that  the  breach  was  perfect  any  liability  thereon.     Clough  v.  Hoflf- 

by  his  omission  to  pay.  man,  5  Wend.  (N.  Y.)  499;  Cnurchill». 

Actual  damage  need  not  be  alleged  where  Hunt,  3  Den.  (N.  Y.)  321. 
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under  his  aforesaid  agreement  with  the  plaintiff;  but  the  said  West, 
though  requested,  has  not  paid  or  caused  to  be  paid,  the  said  amount 
of  one  hundred  and  seventy-nine  dollars  and  eighty-one  cents,  nor  any 
part  thereof;  that  on  the  twentieth  day  oi February,  iS98,  the  plaintiff 
brought  an  action  in  the  Supreme  Court  against  the  said  William  West 
upon  the  aforesaid  agreement  for  the  amount  of  one  hundred  and  ninety 
dollars  and  twenty-five  cents,  the  amount  of  the  debt  then  due  by  the 
said  Doe  6^  West  to  the  said  Satnuel Short,  vi'ith  interest  on  the  same; 
and  such  proceedings  were  had  therein  that  on  the  twentieth  day  of 
March,  i898,  at  a  term  of  the  said  court  held  at  Riverhead  in  said 
county  of  Suffolk,  plaintiff  recovered  judgment  against  said  West  for 
the  sum  of  two  hundred  and  forty -two  dollars  and  fifty-five  cents, 
including  costs  of  suit;  that  execution  was  issued  upon  said  judgment 
on  the  twenty-second  day  of  March,  iS98,  against  the  property  of  said 
West,  directed  and  delivered  to  the  sheriff  of  said  Suffolk  county, 
which  execution  was  returned  by  said  sheriff,  wholly  unsatisfied;  that 
prior  to  the  commencement  of  the  aforesaid  action,  the  plaintiff 
caused  written  notice  to  be  served  on  the  defendant  in  this  action  of 
the  intention  of  the  plaintiff  to  commence  such  action  and  compel  the 
payment  of  the  debt  aforesaid  to  the  said  Samuel  Short  by  the  said 
William  West,  or  for  him;  but  defendant  neglected  to  pay  any  atten- 
tion to  such  notice. 

That  in  consequence  of  the  neglect  and  refusal  of  the  said  West  to 
comply  with  his  agreement  with  plaintiff  as  aforesaid,  plaintiff  has 
necessarily  paid  and  expended  since  said  first  day  oi  January,  i897, 
for  legal  costs,  counsel  fees  and  reasonable  disbursements  in  addition 
to  the  costs  in  the  aforesaid  action,  various  sums  of  money  in  the 
aggregate  amounting  to  ninety  dollars,  which  said  sums  remain  due 
and  unpaid  by  the  said  West,  who  has  refused,  although  requested,  to 
pay  the  same  to  the  plaintiff;  that  defendant,  although  requested,  has 
refused  to  pay  to  the  plaintiff  the  amount  of  the  aforesaid  judgment 
and  costs,  and  the  legal  costs,  counsel  fees,  and  other  reasonable 
disbursements  and  expenses,  or  any  part  thereof. 

Wherefore,  plaintiff  demands  judgment  against  said  defendant  for 
the  sum  of  two  hundred  and  forty-two  dollars  dSid  fifty-five  cents,  the 
amount  of  the  aforesaid  judgment,  with  interest  from  the  twenty-third 
day  oi  March,  iS98,  and  also  for  the  sum  of  ninety  dollars  for  the 
aforesaid  costs,  counsel  fees,  and  disbursements,  and  for  his  costs  in 
this  action. 

(^Signature  and  verification  as  in  Form  No.  5926. ^ 

8.  To  Subscriber  to  Corporation  Stock,  Releasing*  Him 
from  Liability  on  Subscription. 

Form  No.  10667.' 
{Title  of  court  and  cause  as  in  Form  No.  5918.') 

1.  This  form  is  substantially  the  com-  out  was  within  the  statute  of  frauds; 
plaint  in  North  v.  Robinson,  i  Duv.  but  upon  a-ix  al  it  was  held  that  the 
(Ky.)  71.  In  the  trial  court  a  demurrer  case  did  not  fall  within  the  statute  and 
to  the  petition  was  sustained  on  the  the  judgment  of  the  lower  court  was 
ground  that  the  agreement  therein  set     reversed. 
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The  plaintiff,  Charles  North.,  states  that  on  the  tenth  day  oi  Janu- 
ary., iS53,  he  subscribed  two  thousand  dollars  stock  in  the  Lotcisville 
and  Covington  Railroad.,  a  corporation  established  under  the  laws  of 
the  commonwealth  of  Kentucky,  for  which  stock,  on  the  said  tenth 
day  oi  January,  he  executed  two  bonds,  each  for  the  sum  of  one  thou' 
sand  dollars,  payable  to  said  railroad  company  ten  years  from  date 
thereof,  with  interest  thereon  at  the  rate  of  six  percent,  per  annum, 
payable  semi-annually,  for  which  interest  coupons  were  attached  to 
said  bonds;  that  plaintiff  on  said  tenth  day  oi  January  also  executed 
a  mortgage  on  certain  real  estate  situate  in  the  county  of  Gallatin, 
commonwealth  of  Kentucky,  and  owned  by  plaintiff,  to  secure  the 
payment  of  said  bonds  and  interest  thereon,  a  copy  of  said  mortgage 
being  filed  herewith;  that  on  the  tenth  day  oi  June,  i8J4»  at  a  meeting 
of  the  president  and  directors  of  said  railroad  company,  it  was  resolved 
and  agreed  that  any  stockholders  who  desired,  might  be,  and  by  said 
resolution  and  agreement  were  authorized  to  be  released  from  their 
subscription  to  the  stock  of  said  railroad  company  on  the  payment 
of  thirty-one  per  cent,  of  said  stock  subscribed  by  them  on  or  before 
the  first  day  of  August,  \Z5Jf.,  and  that  any  stockholder  who  had 
subscribed  to  said  stock,  and  whose  subscription  was  payable  in  ten 
years  and  secured  by  bond  and  mortgage,  should  be  allowed  to  reduce 
his  subscription  ^«^  y^a//,  provided  that  when  so  reduced  such  sub- 
scription should  be  payable  in  cash  upon  call,  as  other  cash  subscrip- 
tions, provided  further  that  thirty-one  per  cent,  of  the  subscription  so 
reduced  should  be  paid  to  the  said  railroad  company  before  \^t.  first 
day  oi  August,  \Z5Jf.,  a  copy  of  said  resolutions  being  filed  herewith; 
that  at  the  time  of  the  passage  of  the  said  resolution  by  the  president 
and  directors  of  said  railroad  company,  the  defendant  Robinson  was 
largely  indebted  to  said  company  for  stock  subscribed,  which  indebt- 
edness was  about  to  involve  him  in  serious  pecuniary  difificulty,  and 
the  defendant  was  greatly  interested  in  raising  funds  for  the  imme- 
diate use  of  said  company  in  order  to  relieve  himself,  as  far  as  pos- 
sible, from  the  responsibility  of  his  own  subscription;  that  defendant 
urged  the  plaintiff  to  accept  the  proposition  made  by  the  company  by 
virtue  of  said  resolution  and  agreement;  that  plaintiff  hesitated  on 
the  ground  that  such  acceptance  by  him  would  not,  as  he  believed, 
release  him  from  his  original  subscription;  but,  on  the  contrary,  that 
he  would  be  still  liable  for  the  amount  of  the  two  bonds  aforesaid; 
that  thereupon  the  defendant  guaranteed,  agreed  and  promised  the 
plaintiff  if  he  would  accept  and  comply  with  the  aforesaid  proposi- 
tion, that  he,  the  defendant,  would  forever  release  the  plaintiff  from 
any  responsibility  arising  from  plaintiff's  original  subscription  and 
contract  for  two  thousand  dollars,  and  would  assume  the  liability  of 
plaintiff  upon  said  subscription,  and  save  plaintiff  harmless  on  account 
of  the  same;  that  plaintiff,  relying  upon  said  guarantee  and  promise 
of  defendant,  did  accept  the  aforesaid  proposition  of  said  railroad 
company  and  has  complied  with  all  the  obligations  it  imposed  by 
reducing  the  stock  to  one-half  cash  stock  and  paying  the  same  on 
calls,  and  by  paying  the  thirty-one  per  cent,  of  the  amount  before  the 
?,2\^  first  day  of  August,  i854;  that  on  the  twentieth  day  of  September, 
iS62,  the  said  louisville  and  Covington  Railroad  brought  suit  against 
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plaintiff  in  the  Louisville  Chancery  Court  to  enforce  the  plaintiff's 
original  subscription  of  stock,  of  which  suit  said  defendant  had  due 
notice,  and  upon  proceedings  had  therein  afterward,  to  wit,  on  the 
tenth  d^dLy  of  November,  iS62,  said  railroad  company  obtained  a  judg- 
ment against  plaintiff  for  the  sum  due  on  said  original  subscription, 
to  wit,  ten  hundred  and  sixty  dollars  and  cost  of  suit  amounting  to 
fifteen  dollars  and/^r/y  cents,  which  judgment  plaintiff  was  com- 
pelled to  pay,  and  has  paid;  that  although  due  demand  has  been 
made,  defendant  has  failed  to  keep  and  perform  his  promise  and 
agreement. 

Wherefore,  plaintiff  asks  judgment  against  the  defendant  for  ten 
hutidred  and  seventy-five  dollars  and  forty  cents,  and  his  costs. 

(^Signature  and  verification  as  in  Form  No.  5918. ) 

9.  To  Surety  on  Bond  or  Undertaking.! 

Form  No.  10668. 

(Precedent  in  Smith  v.  Delaney,  64  Conn.  265.)' 

[(^Commencing  as  in  Form  No.  5912.y\'^ 

1.  On  or  about  the day  oi  November,  iSQO,  the  defendants 

had  agreed  between  themselves  to  become  partners  in  the  business 
of  selling  spirituous  and  intoxicating  liquors  in  the  town  of  Bristol, 
and  were  about  to  commence  to  carry  on  said  business  as  soon  as 
the  license  required  therefor  was  or  might  be  duly  issued. 

2.  In  order  for  the  defendants  to  secure  a  license  for  said  business 
the  bond  provided  by  section  3064  of  the  General  Statutes  of  this 
state  was  required,  and  the  plaintiff  upon  the  special  request  of  the 
defendants,  and  in  consideration  of  their  joint  and  several  promises 
to  save  him,  the  plaintiff,  harmless  from  any  and  all  loss,  cost,  or 
damage  thereon,  and  induced  by  said  request  and  promise  duly  exe- 
cuted the  bond  required  together  with  the  defendant  J/<:6^^<?. 

1.  Precedent.  —  In  Keeslingz'.  Frazier,  reason  thereof;  that,  pursuant  to  said 

119  Ind.  185,  the  action  was  by  a  surety  contract  and    agreement,    plaintiff  did 

upon  a  bond  against  a  third  party  upon  enter    into   a    recognizance   with    said 

an  agreement  to  indemnify  the   surety  Leffingwell   for  his  appearance  in  said 

for   any   loss  he  might  sustain.     The  court  to  answer  said  charge  on  a  day 

complaint  in  that  case,  which  was  held  named  in   said  recognizance;  that  the 

sufficient  on    demurrer    as    stating    a  said  Leffingwell  failed  to  appear  at  said 

cause  of   action,  alleged  in  substance  time,  pursuant   to   said  recognizance, 

that  in  the  year  1884  Felix  Leffingwell  and  answer  said  charge,  by  reason  of 

was  under  indictment,  in  the  Randolph  which  the  said  recognizance  was  for- 

circuit  court,   for   selling   intoxicating  feited  and  the  plaintiff  was  compelled 

liquor  without  a  license  so  to  do;  that  to   and  did  pay  in  discharge  thereof, 

he  was  arrested  on  a  warrant  issued  on  and  in  discharge  of  the  costs  thereon, 

said  indictment,  and  that  the  defend-  the  sum  of  two  hundred  and  thirty-one 

ant,    being    interested  in    his   release  dollars  and  eighty-three  cents;  that  the 

from  custody,  and  desirous  of  obtaining  defendant,  although  often  requested  so 

bail   for   him,    contracted   and   agreed  to   do,  has   failed  and  refused   to   in- 

with  the  plaintiff  that,  in  consideration  demnify  the  plaintiff, 

that  he  would  enter  into  a  recognizance  2.  A  demurrer  to  this  complaint  was 

with  the  said  Leffingwell  for  his  appear-  overruled  in  the  trial  court  and  the  rul- 

ance  in  said  court  to  answer  said  charge,  ing  was  affirmed  upon  appeal, 

he,  defendant,  would  indemnify  plain-  8.  The  matter  to  be  supplied  within 

tiff   for  any  loss  he  might  sustain  by  [  ]  will  not  be  found  in  the  reported  case. 
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3.  Said  license  was  thereupon  duly  issued,  and  said  business  begun 
and  carried  on  by  said  defendants  pursuant  to  their  agreement  as 
stated  in  paragraph  i. 

4.  On  or  about  the day  of ,  18P/,  and  during  the  life- 
time of  said  bond  given  as  aforesaid,  the  defendant  J/^G^*?  was  duly 

convicted  before  ,  justice  of   the   peace  within  and  for  the 

county  of  Hartford,  residing  at  the  town  of  Bristol,  of  a  violation  of 
the  statute  law  relating  to  the  sale  of  spirituous  and  intoxicating  liquor 
by  a  licensed  dealer,  and  said  bond  thereupon  became  and  was  forfeited. 

5.  Immediately  thereafter,  Arthur  F.  Eggleston,  treasurer  of  said 
county  of  Hartford,  made  demand  upon  the  plaintiff  of  the  amount  of 
said  bond,  to  wit:  '^00,  and  the  plaintiff  was  thereupon  compelled 
to  pay,  and  did  pay,  said  treasurer  of  said  county  oi  Hartford,  the 
sum  of  %300. 

6.  Neither  of  the  defendants  has  ever  repaid  said  sum  of  %300,  or  any 
part  thereof  to  the  plaintiff,  although  often  requested  and  demanded. 

The  plaintiff  claims  %JfiO  damages. 
[{Conclusion  as  in  Form  No.  5912.)]^ 

II.  Cross-complaint  between  Co-defendants.2 

Form  No.  10669. 
(Conn.  Prac.  Act,  p.  194,  No.  337.) 
{Title  of  court  and  cause  as  in  Form  No.  67Jfl.) 

The  defendant  John  Doe  brings  this  cross-complaint  against  his 
co-dtitnddinX.,  James  Smith,  and  says: 

1.  The  dei&nddint,  James  Smith,  on  April  5th,  iS79,  directed  this 
defendant  to  levy  the  execution,  in  said  original  complaint  described, 
on  the  flour  therein  mentioned,  and  agreed  to  indemnify  him  for  so 
doing;  and  said  levy  was  made  on  the  faith  of  said  agreement. 

2.  This  defendant,  at  the  time  of  said  levy,  believed  said  flour  to 
belong  to  John  Stiles,  and  to  be  subject  to  such  levy. 

This  defendant  claims  that,  in  case  judgment  be  rendered  against 
him,  on  said  original  complaint,  a  further  judgment  may  be  rendered 
in  his  favor  against  James  Smith,  that  said  James  Smith  is  liable  to, 
and  shall  reimburse  this  defendant  for  any  sums  which  this  defendant 
may  be  compelled  to  pay  on  any  execution  issued  on  such  prior  judg- 
ment, in  favor  of  such  original  complainant. 

By  Jeremiah  Mason,  his  attorney. 

III.  ANSWER  Setting  Up  Counterclaim.^ 

Form  No.  10670.* 

In  the  District  Court  in  and  for  Harrison  county,  Iowa. 

1.  The  matter  to  be  supplied  within  4.  This  form  is  based  on  the  answer 
[]  will  not  be  found  in  the  reported  case,  and  counterclaim    in    Mills  v.  Brown, 

2.  For  forms  of  cross-complaints,  11  Iowa  314.  In  that  case  it  was  held 
generally,  consult  the  title  Cross-com-  that  the  defendant  was  entitled  to  judg- 
PLAINTS,  vol.  5,  p.  991.  ment;  that  a  promise  to  indemnify  one 

3.  For  forms  connected  with  set-off  if  he  would  become  the  surety  of  a 
and  counterclaims  see  the  title  Set-off  third  person  is  an  original  promise, 
AND  Counterclaims.  and   not  within  the  statute  of  frauds. 
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r>-  L     J  D      AC     A     *.t  Answer  and  Counterclaim.^ 
Richard  Roe,  defendant.  ) 

First  Count. — The  defendant,  for  answer  to  plaintiff's  petition, 
admits  the  allegations  therein  contained. 

Second  Count.  — And  for  further  answer  to  plaintiff's  petition,  and 
by  way  of  counterclaim,  the  defendant  says,  that  on  the  twenty-fifth 
day  oi  July,  i895,  defendant  signed  as  security,  and  became  liable 
upon  a  certain  promissory  note,  executed  by  one  William  West  to 
one  Samuel  Short  for  the  sum  of  six  hundred  dollars,  with  interest, 
due  on  or  before  the  twenty-fifth  day  of  December,  i895.  That 
defendant  was  induced  to  sign  said  note  by  certain  false  and  fraudu- 
lent representations  to  him  made  by  said  plaintiff  concerning 
the  responsibility  of  the  said  William  West,  plaintiff  stating  to  the 
defendant  that  he  was  the  attorney  of  the  said  William  West,  and 
that  he,  the  plaintiff,  knew  the  condition  of  said  West's  affairs; 
and  that  if  he,  the  said  defendant,  should  sign  said  note  as  security, 
there  would  be  no  danger  that  he,  the  defendant,  would  ever 
have  it  to  pay.  As  a  further  consideration  and  inducement  for  the 
said  defendant  signing  the  said  note,  the  said  plaintiff  agreed  with 
defendant,  that  if  he.  the  defendant,  would  sign  said  note  as  security, 
the  plaintiff  would  be  responsible  for  the  payment  thereof,  and 
expressly  guaranteed  that  defendant  should  never  have  it  to  pay; 
and  that  if  he,  the  defendant,  should  ever  have  it  to  pay,  he,  the 
plaintiff,  would  refund  to  him  the  amount  so  paid,  and  agreed  to 
indemnify  the  defendant  any  such  damage  that  might  accrue  to  him 
by  reason  of  the  signing  of  said  note;  and  defendant,  relying  upon 
said  promises  of  said  plaintiff,  was  induced  thereby  to  sign  said  note. 
That  the  defendant  did  afterward  pay  said  note;  that  on  the  twenty- 
eighth  day  of  December,  i895,  payment  of  the  amount  specified  in  said 
note  was  demanded  of  the  said  William  West,  and  the  payment 
thereof  was  refused;  and  the  said  note  was  on  the  day  and  year  last 
aforesaid,  duly  protested;  that  afterward,  to  wit,  on  the  tenth  day  of 
March,  iS96,  the  said  Samuel  Short  brought  an  action  in  the  District 
Court  of  said  Harrison  county,  on  said  note,  against  the  said  William 
West,  as  principal,  and  defendant  as  surety;  and  on  the  tenth  day  of 
April,  iS96,  recovered  a  judgment  against  the  said  William  West  and 
this  defendant,  for  the  sum  of  six  hundred  and  twenty-five  dollars  and 
eighty-five  cents,  and  the  costs  of  suit,  amounting  to  nine  dollars  and 
fifteen  cents.  That  the  said  William  West  was  at  the  time  said  judg- 
ment was  rendered,  and  still  is,  insolvent;  that  afterward,  to  wit, 
on  the  seventeefith  day  of  April,  iS96,  execution  was  issued  on  said 
judgment,  and  the  property  of  this  defendant  was  levied  upon  by  the 
sheriff  of  said  Harrison  county  by  virtue  of  said  execution  to  satisfy 
said  debt.  That  defendant  was  compelled  to  pay  oif  said  judgment 
and  costs,  to  have  his  property  released,  which  he  did. 

Wherefore  defendant  demands  judgment  against  the  plaintiff  for 
one  hundred  do\\a.TS  damages,  and  for  costs. 

(^Signature  and  verification  as  in  Form  No.  6916.) 

1,  For  the  formal  parts  of  answers,  generally,  consult  the  title  Answers  in 
Code  Pleading,  vol.  i,  p.  799.  I 
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INDICTMENTS. 
I.  Caption,  617. 

II.  INDICTMENT  PROPER,  629, 

1.  In  General,  630. 

2.  Containing  More  than  One  County  735. 

3.  Against  a  Corporation,  737. 

4.  For  Attempt  to  Commit  Crime,  739. 

III.  INDORSEMENTS,  742. 

1.  In  General,  742. 

2.  A  True  Bill,  744. 

3.  Arraignment  and  Plea,  'J4'j. 

a.  Generally,  747. 

b.  Waiving  Formal  Arraignment,  747, 

4.  Bill  of  Costs,  747. 
6.  Certificates,  748. 

a.  Authenticating  Copy,  748. 

b.  Authenticating  Original,  749. 

6.  Names  of  Petit  Jurors,  749. 

7.  Name  of  Prosecuting  Attorney,  749. 

8.  Name  of  Prosecutor,  749. 

9.  Names  of  Witnesses,  751. 

10.  Order  for  Issuance  of  Warrant,  754. 
n.  Presentment,  Filing  and  Recording,  754. 
13,  Relating  to  Bail,  757. 
13.    Waiver  of  Copy  of  Indictment,  etc.,  757. 

IV.  AMENDMENTS,  758. 

1.  Order  Allowing,  758. 

2.  The  Amendment,  759. 

3.  Record  Entry  of  True  Name,  759. 

4.  Order  for  New  Indictment,  i^<). 

CROSS-REFERENCES. 

,^(7r  Forms  of  Indictments  for  particular  offenses,  see  the  titles  ABAN- 
DONMENT OF  CHILDREN,  vol.  i,  p.  i;  ABDUCTION 
OF  WOMEN,  vol.  I,  p.  93;  ABORTION,  vol.  i,  p.  131 ;  AF- 
FRAY, vol.  I,  p.  681;  ALTERING  AND  DEFACING 
BRANDS,  vol.  I,  p.  705;  ARSON  AND  BURNING,  vol. 

2,  p.  194;  ASSAULT,  vol.  2,  p.  228;  ATTORNEYS,  vol.  2, 
p  1061;  AUCTIONEERS,  vol.  2,  p.  1083;  BADGES,  UN- 
LAWFUL WEARING  OF,  vol  2,  p.  1099;  BARRATRY, 
vol.  3,   p.  149;  BASTARDY,  vol.  3,  p.  232;  BIGAMY,  vol. 

3,  p.  239;  BLACKLISTING  EMPLOYEES,  vol.  3,  p.  518; 
BLASPHEMY,  Yo\.  3,  p.  522;  BRANDS  AND  MARKS, 
vol.  3,  p.  1040;  BRIBERY,  vol.  4,  p.  i;  BRIDGES,  vol.  4, 
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p.  82;  BROKERS,  vol.  4,  p.  118;  BURGLARY,  vol.  4,  p.  136; 
CARRYING  WEAPONS,  vol.  4,  p.  351;  CATTLE  AND 
DOMESTIC  ANIMALS,  vol.  4,   p.  399;  CHAMPERTY 
AND  MAINTENANCE,wo\.  4,  p.  635;  CHANGE  BILLS, 
vol.  4,  p.  640;  CHATTEL  MORTGAGES,   vol.  4,  p.   850; 
CIVIL  RIGHTS  ACTS,  vol.  4,  p.   892;   COMMERCIAL 
AGENCIES,  vol.  4,  p.  918;  COMMERCIAL  TRAVELERS, 
vol.  4,  p.  920;  COMMON  SCOLD,  vol.  4,  p.   1015;  COM- 
PELLING MARRIAGE  OR  DEFILEMENT,  vol.  4,  p. 
1017;  COMPOUNDING  OFFENSES,  vo\.   5,  p.  i;  CON- 
CEALMENT OF  BIRTH  OR  DEATH,  vol.   5,   p.    30; 
CONSPIRACY,  vol.  5,  p.  138;  CONTRACT  LABOR  LA  W, 
vol.    5,  p.   424;   CONVICTS,   vol.   5,  p.  465;    COUNTER- 
FEITING, vol.  5,  p.  824;  CRIME  AGAINST  NATURE, 
vol.  5,  p.   921;  CRUELTY  TO  ANIMALS,  vo\.  5,  p.  995; 
CRUELTY  TO  CHILDREN,  vol.  5,  p.   1009;  DANGER- 
OUS AND   VICIOUS  ANIMALS,  vol.  5,  p.  1027;  DEAD 
BODIES  AND  CEMETERIES,  vol.  5,  p.  1056;  DEATH 
BY   WRONGFUL    ACT,    vol.    6,    p.     92;    DEPOSITS, 
vol.  6,  p.  618;  DESERTION  OF  WIFE,  vol.   6,    p.   666 
DIRECTORS  AND  CORPORA  TION  OFFICERS,  vol.  6 
p.    805;   DISEASED  ANIMALS,    vol.    6,    p.    921;    DIS- 
ORDERLY CONDUCT  AND  PERSONS,   vol.  6,  p.  925 
DISORDERLY  HOUSES,  vol.  6,  p.  953;  DISTURBING 
MEETING,  vol.   6,  p.    1008;   DRAINAGE,  vol.  7,  p.  232 
DRUGGISTS,  vol.  7,  p.  239;  DRUNKENNESS,  vol.  7,  p 
2A,s\  DUELLING,  vol.  7,  p.  259;  EAVESDROPPING,  vol 
7,    p.    277;    ELECTIONS,   vol.    7,    p.    383;    EMBEZZLE- 
MENT,  vol.  7,    p.   489;    EMBRACERY,   vol.    7,    p.    534 
ESCAPE  AND  RESCUE,  vol.   7,  p.  781 ;  EXPLOSIONS 
AND  EXPLOSIVES,  vol.  8,  p.  431;  EXTORTION,  vol.  8, 
p.  470;  FALSE  IMPRISONMENT,  vol.  8,  p.  524;  FALSE 
PERSONATION,  vol.  8,  p.  527;  FALSE  PRETENSES, 
vol.  8,  p.  535 ;  FERRIES,  vol.  8,  p.  594;  FISH  AND  GAME, 
vol.  8,  p.  624;  FORGERY,  vol.  8,  p.  702;  GAMES  AND 
GAMING,  vol.  8,  p.  959;  HAWKERS  AND  PEDDLERS, 
ante,  p.  284;  HOMICIDE,  ante,  p.  388;  INCEST,  ante,  p. 
567;  INDECENT  ASSAULT,  ante,  p.  577;  INDECENT 
EXPOSURE,  ante,  p.  579;  etc. 
.^^r  Forms  of  Indictments  against  Accessories  and  the  like,  see  the  title 
ACCESSORIES,  AIDERS  AND  ABETTORS,  vol.  i,  p. 

158. 

For  Forms  of  Demurrers  to  Indictments,  see  the  title  DEMURRERS, 
vol.  6,  p.  411. 

For  Forms  connected  with  the  Transfer  of  Indictments  from  one  Court 
to  Another,  see  the  title  REMOVAL  OF  CA  USES. 

For  Forms  relating  to  Lost  Itidictments,  see  the  title  LOST  PAPERS 
AND  INSTRUMENTS. 

For  Forms  of  Complaints  in  Preliminary  Proceedings,  as  well  as  in 
Prosecutions  in  Courts  of  Minor  Jurisdiction,  see  the  title  CRIMI- 
NAL COMPLAINTS,  vol.  5,  p.  930. 
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For  Forms  of  Informations  in  Criminal  Cases,  see  the  title  INFORMA- 
TIONS, post,  p.  768. 

See  also  the  titles  BIILS  OF  PARTICUIARS,  vol.  3,  p. 
473;  NOLLE  PROSEQUI;  QUASHING;  SEPARATE 
TRIALS;  and  the  GENERAL  INDEX  to  this  work. 


I.  CAPTION.i 

Form  No.  i  o  6  7  i . 

(4  Bl.  Comm.,  app.  i;  2  Cooley's   Blackstone  (3d  ed.)  477;  I  Arch.  Cr.  Pr.  and 

PI.  76.) 


1.  Its  Origin. — The  caption  originated 
in  the  English  practice,  where  an  in- 
dictment was  found  in  an  inferior  court 
and  removed  to  a  superior  court  for 
trial.     10  Encycl.  of  PI.  and  Pr.  419. 

When  the  indictment  was  returned 
from  an  inferior  court,  in  obedience  to 
a  writ  of  certiorari,  the  statement  of 
the  previous  proceedings  sent  with  it 
was  termed  the  schedule,  and  from  this 
instrument  the  caption  was  extracted. 
Rex  V.  Kilderly,  i  Saund.  309.  And 
when  taken  from  the  schedule  it  was 
entered  upon  the  record  and  prefixed 
to  the  indictment.     2  Hale  P.  C.  165. 

Definition.  —  In  the  United  States, 
indictments  being  tried  in  the  court  in 
which  they  are  found,  the  caption  be- 
comes a  mere  record  entry.  10  Encycl. 
of  PI.  and  Pr.  420. 

The  caption  has  been  variously  de- 
fined to  be: 

The  heading  of  the  record,  when  the 
record  is  made  up,  *  *  *  the  same  to 
every  indictment  found  at  the  same 
assizes  or  sessions,  i  Archb.  Cr.  Pr. 
and  PI.  76. 

A  preamble  to  the  indictment,  an 
historical  synopsis  of  the  prior  proceed- 
ings, which  accompanies  the  indictment 
upon  the  removal  thereof  from  an  in- 
ferior to  a  superior  court.  10  Encycl. 
of  PI.  and  Pr.  419. 

A  copy  of  the  style  of  the  court  at 
which  the  indictment  was  found;  *  *  * 
a  formal  statement  of  the  proceedings, 
describing  the  court  before  which  the 
indictment  was  found,  the  time  and 
place  where  it  was  found,  and  the  jurors 
by  whom  it  was  found,  i  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  326. 

That  entry  of  record  showing  when 
and  where  the  court  was  held,  who 
presided  as  judge,  the  venire,  and  who 
were  summoned  and  sworn  as  grand 
jurors.  Reeves  v.  State,  20  Ala.  33; 
Overton  v.  State,  60  Ala.  73;  Goodloe 


V.  State,  60  Ala.  93  (citing  State  v.  Lass- 
ley,  7  Port.  (Ala.)  526;  States.  Murphy, 
9  Port.  (Ala.)  487;  Morgan  v.  State,  19 
Ala.  556;  Noles  v.  State,  24  Ala.  672; 
Rose  V.  State,  Minor  (Ala.)  28).  See 
also  Harrington  v.  State,  36  Ala.   236. 

Distingoished  from  the  Commencement. — 
The  caption  is  often  confused  with  the 
commencement  of  an  indictment.  The 
caption  is  a  prefatory  recitation  of 
facts,  written  before  the  indictment, 
when  it  is  to  be  transmitted  to  a  court 
other  than  that  in  which  it  is  found. 
The  commencement  is  the  brief  intro- 
ductory statement  with  which  the  grand 
jury  introduces  the  indictment.  i 
Bish.  New  Cr.  Proc,  §  653;  State  v. 
Hopkins,  7  Blackf.  (Ind.)  494;  State  v. 
Paine,  i  Ind.  163;  Anderson  v.  State, 
104  Ind.  467. 

"The  caption  of  an  indictment  is 
not  the  marginal  statement  of  the 
state,  county,  court  and  term  found  in 
Ala.  Crim.  Code  (1896),  §  4923,  No.  i. 
The  caption  there  mentioned  is  nothing 
but  a  precedent  for  drafting  an  indict- 
ment. The  real  caption  is  the  heading 
of  the  record  which  must  show  correctly 
the  style  of  the  court,  the  grand  jurors, 
the  venue,  the  term,  etc.,  and  it  is  no 
part  of  the  indictment."  Quinn  v. 
State,  49  Ala.  353. 

But  the  caption  often,  however,  in- 
cludes the  commencement,  i  Bish. 
New  Cr.  Proc,  §  662  {citing  Potsdamer 
V.  State,  17  Fla.  895;  State  v.  Conley, 
39  Me  78;  Com.  v.  Gee,  6  Cush.  (Mass.) 
174;  State  V.  Freeman,  21  Mo.  481; 
State  V.  Wasden,  Term  (4  N.  Car.)  163; 
State  V.  Creight,  i  Brev.  (S.  Car.) 
169;  Mitchell  V.  State,  8  Yerg.  (Tenn.) 
514;  English  V.  State,  4  Tex.  125;  State 
V.  Brady,  14  Vt.  353;  Allen  v.  State,  5 
Wis.  329;  U.  S.  V.  Thompson,  6  Mc- 
Lean (U.  S.)  56. 

Distingnislied  from  the  Indictment.  — 
The  caption  is  no  part  of  the  indictment 
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proper.  lo  Encycl.  of  PI.  and  Pr.  420; 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)335;  2  Hale,  P.  C.  165;  2  Hawk.  P. 
C,  c.  25,  §§  16.  17, 118-120;  I  East  P.  C. 
113;  Fost.  2;  Faulkner's  Case,  i  Saund. 
250^,  note  i;  i  Stark  C.  P.  238;  Rex 
V.  Marsh,  6  Ad.  &  El.  236;  33  E.  C.  L. 
66;  Faulkner's  Case,  i  Saund.  248; 
Rex  V.  Davis,  i  C.  &  P.  470,  11  E.  C. 
L.  452;  Reeves  v.  State,  20  Ala.  33; 
Noles  V.  State,  24  Ala.  672;  Farnum  v. 
U.  S.,  I  Colo.  309;  State  v.  Smith,  2 
Harr.  (Del.)  532;  State  v.  Hopkins,  7 
Blackf.  (Ind.)494;  State  v.  Conley,  39 
Me.  78;  Kirk  v.  State,  6  Mo.  469;  Kirk 
V.  State,  6  Mo.  469;  State  v.  Blakely, 
83  Mo.  359;  State  v.  Gary,  36  N.  H. 
359;  State  V.  Jones,  9  N.  J.  L.  357;- 
State  V.  Price,  11  N.  J.  L.  203;  Berrian 
V.  State,  22  N.  J.  L.  9;  People  z/.  Jewett, 
3  Wend.  (N.  Y.)3r4;  People  v.  Bennett, 
37  N.  Y.  117;  State  v.  Brickell,  i  Hawks 
(8  N.  Car.)  354;  State  v.  Haddock,  2 
Hawks  (9  N.  Car.) 461;  Brown  z/.  Com., 
78  Pa.  St.  122;  State  v.  Williams,  2 
McCord  L.  (S.  Car.)  301;  Vandyke  v. 
Dare,  i  Bailey  L.  (S.  Car.) 65;  M'Clure 
V.  State,  I  Yerg.  (Tenn.)  206;  State  v. 
Hunter,  Peck  (Tenn.)  166;  Coldwell  v. 
State,  3  Baxt.  (Tenn.)  429;  English 
V.  State,  4  Tex.  125;  Banks  v.  State,  7 
Tex.  App.  591;  State  v.  Gilbert,  13  Vt. 
647;  State  V.  Thibeau,  30  Vt.  100;  Allen 
V.  State,  5  Wis.  329;  State  v.  Emmett,  23 
Wis.  632;  U.  S.  t'.  Thompson,  6  McLean 
(U.  S.)  56;  U.  S.  V.  Bornemann,  35  Fed. 
Rep.  824. 

Its  Office.  —  The  object  of  the  caption 
is  to  show  that  the  indictment  was 
found  in  a  court  of  competent  jurisdic- 
tion. Reeves  v.  State,  20  Ala.  33; 
Weinzorpflin  v.  State,  7  Blackf.  (Ind.) 
186;  State  V.  Conley,  39  Me.  78;  State 
V.  Sutton,  I  Murph.  (5  N.  Car.)  281; 
State  V.  Wasden,  Term  (4  N.  Car.)  163; 
State  V.  Haddock,  2  Hawks  (9  N.  Car.) 
461;  M'Clure  v.  State,  i  Yerg.  (Tenn.) 
206;  English  V.  State,  4  Tex.  125;  U.  S. 
V.  Thompson,  6  McLean  (U.  S.)  56; 
2  Hale,  P.  C.  165. 

Jurisdictional  facts  are  spread  upon 
the  record  by  means  of  the  caption. 
State  V.  Williams,  2  McCord  L.  (S.  Car.) 
301;  Slate  V.  Hunter,  Peck  (Tenn.)  166; 
State  V.  Fields,  Peck  (Tenn.)  140. 

In  inferior  courts,  or  courts  of  special 
or  limited  jurisdiction,  the  jurisdic- 
tional facts  must  appear  in  the  cap- 
tion. I  Bish.  New  Cr.  Proc,  §§ 
657,  658  {citing  2  Hale  P.  C.  165;  i 
Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.) 
327);  State  V.  Ely,  43  Ala.  568;  Scrog- 


gins  V.  State,  55  Ga.  380;  Bell  v. 
People,  2  111.  397;  Cobb  v.  State,  27 
Ind.  133;  Peaco.k  v.  Bell,  i  Saund.  73. 

In  superior  courts,  or  courts  of  gen- 
eral jurisdiction,  the  caption,  it  seems, 
need  not  state  jurisdictional  matters. 
State  V.  Wasden,  Term  (4  N.  Car.)  163; 
State  V.  Haddock,  2  Hawks  (9  N.  Car.) 
461;  State  V.  McCarty,  2  Chand.  (Wis.) 
199;  Fitzgerald  v.  State,  4  Wis.  395. 

The  caption  first  appears  in  the  superior 
court,  to  which  the  proceedings  have 
been  removed  from  an  inferior  court. 
I  Bish.  New  Cr.  Proc,  §  656.  But 
see  State  v.  Conley,  39  Me.  78;  Com.  v. 
Edwards,  4  Gray  (Mass.)  i. 

In  England,  the  caption  in  general 
does  not  appear  until  the  return  to  a 
writ  of  certiorari,  or  a  writ  of  error,  i 
Whart.  Prec.  Ind.  and  PI.  (1881)  2  {citing 
I  East  P.  C.  113;  Fost.  2;  I  Chit.  Cr.  L. 
(5th  Am.  from  2d.  Lond.  ed.)  327). 

Applicable  to  All  Counts.  —  The  caption 
is  equally  applicable  to  each  count  in 
the  indictment;  it  need  not  be  repeated, 
and  is  not  considered  stricken  out,  when 
a  demurrer  is  sustained  to  the  first 
count.  Reeves  v.  State,  20  Ala.  33; 
Pairo  V.  State,  49  Ala.  25;  Overton  v. 
State,  60  Ala.  73;  Duncan  v.  People,  2 
111.  456. 

Certainty.  — The  averments  required 
in  the  caption  must  be  set  forth  therein 
with  reasonable  certainty.  Reeves  v. 
State,  20  Ala.  33;  State  v.  Conley,  39 
Me.  78;  M'Clure  v.  State,  i  Yerg.  (Tenn.) 
206;  English  V.  State,  4  Tex.  125;  U.  S. 
V.  Thompson,  6  McLean  (U.  S.)  56. 

A  defective  or  informal  caption  in  an 
indictment  is  no  ground  for  an  arrest 
of  judgment.  State  v.  Thibeau,  30  Vt. 
100;  State  V.  Gaffrey,  3  Pin.  (Wis.)  369. 

Variance  between  caption  and  body  of 
indictment  upon  an  immaterial  matter, 
such  as  the  term  of  court,  is  not  fatal; 
and  the  statement  in  the  caption  will 
control.  But  a  variance  as  to  a  material 
matter  is  fatal.  Mitchell  v.  State,  8 
Yerg.  (Tenn.)  514. 

Amendment  of  Caption.  —  The  caption, 
being  no  part  of  the  indictment,  but 
merely  a  ministerial  act,  may  be 
amended,  i  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  335;  Philips  v.  Smith,  i 
Stra.  136;  Rex  v.  Hayes,  2  Stra.  843; 
Rex  V.  Darley,  4  East  174;  Moody 
V.  State,  7  Blackf.  (Ind.)  424;  Com.  v. 
James,  i  Pick.  (Mass.)  375;  State  v. 
Jones,  9  N.  J.  L.  357;  State  v.  Norton, 
23  N.  J.  L.  33;  State  v.  Bell,  Add.  (Pa.) 
156;  State  V.  Williams,  2  McCord  L. 
(S.  Car.)  301;  Vandyke  z/.  Dare,  i  Bailey 
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L.  (S.  Car.)  65;  Dean  v.  State,  Mart.  & 
Y.  (Tenn.)  127;  Fletcher  v.  State,  6 
Humph.  (Tenn.)  249;  State  v.  Gilbert, 
13  Vt.  647;  Taylor  v.  Com.,  2  Va.  Cas. 
94;  Allen  V.  State,  5  Wis.  329. 

Defects  in  the  caption  may  be  sup- 
plied by  the  minutes  made  by  the  clerk 
upon  the  bill  at  the  time  of  its  present- 
ment, and  from  the  general  records  of 
the  term.  State  v.  Gilbert,  13  Vt.  647, 
and  cases  cited  last  above.  Not  nam- 
ing the  judges  the  jurors  and  the 
county  are  defects  which  may  be 
amended.  Faulkner's  Case,  r  Saund. 
248;  Rex  V.  Davis,  i  C.  &  P.  470,  11 
E.  C.  L.  452;  Broome  v.  Reg.,  12  Q.  B. 
834,  64  E.  C.  L.  834;  Reeves  v.  State, 
20  Ala.  33;  State  v.  Murphy,  9  Port. 
(Ala.)  487;  Cornelius  v.  Slate,  12  (Ark.)- 
782;  Com.  V.  Hines,  loi  Mass.  33; 
Com.  V.  Mullen,  13  Allen  (Mass.)  551; 
State  V.  Freeman,  21  Mo.  481;  Kirk  v. 
State,  6  Mo.  469;  Dawson  v.  People, 
25  N.  Y.  399;  Mackey  v.  State,  3  Ohio 
St.  362;  Brown  v.  Com.,  78  Pa.  St.  122; 
State  V.  Bell,  Add.  (Pa.)  156;  State  v. 
Creight,  i  Brev.  (S.  Car.)  169;  State  v. 
Brady,  14  Vt.  353;  Allen  v.  State,  5 
Wis.  329;  U.  S.  V.  Thompson,  6  Mc- 
Lean (U.  S.)  56. 

The  caption  may  be  amended  at  any 
time.  State  v.  Williams,  2  McCord  L. 
(S.  Car.)  301;  Vandyke  v.  Dare,  i  Bailey 
L.  (S.  Car.)  65. 

For  forms  connected  with  amend- 
ment proceedings,  generally,  see  the 
title  Amendments,  vol.  i,  p.  712. 

Caption  is  not  necessary  in  North  Caro- 
lina, except  in  cases  where  the  court  is 
acting  under  a  special  commission  or 
authority.  State  v.  Brickell,  i  Hawks 
(8  N.  Car.)  354;  State  v.  Haddock,  2 
Hawks  (g  N.  Car.)  461 ;  State  v.  Wasden, 
Term  (4  N.  Car.)  163. 

Omission  of  the  caption  does  not  vitiate 
the  indictment  if  the  omission  may  be 
supplied  from  other  parts  of  the  record. 
State  V.  Gilbert,  13  Vt.  647;  State  v. 
Smith,  2  Harr.  (Del.)  532. 

Precedents.  —  In  Cornelius  v.  State,  12 
Ark,  782,  the  following   caption   to  an 
indictment  is  set  out: 
"  State  of  Arkansas,  \ 
County  of  Saline,     j 

At  a  circuit  court  begun  and  held  in 
and  for  the  county  of  Saline,  in  the 
state  of  Arkansas,  on  the  2d  Monday 
after  the  4th  Monday  of  March,  A.  D. 
18./9,  present  the  Hon.  Wm.  H.  Field, 
judge,  etc.,  amongst  other  proceedings 
were  the  following: 

April  g,  18./9. 


Grand  Jury:  —  The  following  named 
persons  were  returned  by  the  sheriff  as 
summoned  to  serve  as  grand  jurors  for 
the  present  term,  to  wit:  David  Dodd, 
{naming  rest  of  jurors,  sixteen  in  num- 
ber); David  Dodd  was  sworn  as  foreman 
of  the  grand  jury,  and  the  others  as 
members  thereof;  and  they,  after  re- 
ceiving the  charge  of  the  court,  retired 
to  consider  of  the  duties  of  their  sta- 
tion." 

In  this  case,  against  an  objection 
that  it  nowhere  appeared  that  the  grand 
jurors  were  from  the  body  of  the  county 
of  Saline,  it  was  held,  on  the  authority 
of  Byrd  v.  State,  i  How.  (Miss.)  163. 
that  there  was  no  error  in  this  respect. 

In  People  v.  Thurston,  2  Park.  Cr. 
Rep.  (N.  Y.  Supreme  Ct.)  49,  the  cap- 
tion to  the  indictment  was  as  follows: 

"At  a  court  of  Oyer  and  Terminer, 
held  at  the  Court  House  in  the  village 
of  Owego,  in  and  for  the  county  of 
Tioga,  on  the  second  Monday  of  April, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  2S\A  fifty-one. 

Present — Hon.  William  H.  Shank- 
land,  a  justice  of  the  Supreme  Court, 
presiding  justice  of  said  court,  and 
Charles  P.  Avery,  Esq.,  county  judge  of 
said  county,  and  Israel  S.  Hoyt,  a  jus- 
tice of  the  peace  in  and  for  said  county, 
designated  as  members  of  the  Court 
of  Sessions  in  and  for  said  county.  The 
jurors  of  the  people  of  the  State  of  New 
York,  in  and  for  the  body  of  the  county 
of  Tioga,  to  wit:  Horace  Giles,  foreman; 
William  Slosson,  Chester  Dawson,  Bar- 
low Sandford,  Charles  Far n ham,  James 
Wheat,  Louis  P.  Legg,  George  Truman,- 
Franklin  Smith,  Jeremiah  McMaster, 
Charles  Ward,  Ozias  J.  Slosson,  Ambrose 
Townsend,  James  T.  Schoonover,  Charles 
Beers,  Elias  Richardson,  Charles  Bing- 
ham, John  J.  Sackett,  Abel  Dubois  and 
Daily  Dunham,  good  and  lawful  men 
of  the  said  county  of  Tioga,  being  then 
and  there  duly  sworn  and  charged  to 
inquire  for  the  people  of  the  State  of 
Ne7v  York,  in  and  for  the  body  of  the 
county  of  ZiV^a,  do  upon  their  said  oath 
present  in  manner  and  form  following, 
that  is  to  say:  " 

In  Dawson  v.  People,  25  N.  Y.  399, 
the  caption  to  the  indictment  is  set 
forth  as  follows: 

"  State  of  New  York,  county  of  Kings, 
ss:  Be  it  remembered,  that,  at  a  Court 
of  Sessions,  holden  at  the  City  Hall  in  the 
city  of  Brooklyn,  in  the  county  of  Kings, 

on  the day  of  November,  in  the  year 

one  thousand  eight  hundred  and  fifly^ 
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Warwickshire^  \      Be  it  remembered,  that  at  the  general  session  of  the 
to  wit,  j  lord  the  king  of  oyer  and  terminer"^  holden  at  Warwick^ 


seven,  —  Present,  Hon.  S.  D.  Morris, 
County  Judge  of  said  county,  and  Mar- 
tin Schoonmaker  and  fohn  A.  Emmons, 
Esqs.,  Justices  of  the  Sessions  in  and  for 
the  said  county,  sitting  as  such  Court 
of  Sessions, —  agrand  jury,  of  good  and 
lawful  men,  in  and  for  said  county  of 
Kings,  were  then  and  there  duly  im- 
panneled,  and  then  and  there  duly 
sworn  and  charged  by  said  court,  to  in- 
quire into  all  offenses,  as  required  hy 
the  statute  in  such  case  made  and  pro- 
vided; whereupon  it  was  afterwards 
presented  by  said  jurors,  at  said  term 
of  said  court,  in  the  manner  and  form 
as  follows,  to  wit:  " 

In  State  v.  Williams,  2  McCord  L. 
(S.  Car.)  301,  the  following  caption  was 
recommended: 

"At  a  special  court  of  sessions,  begun 
and  holden  in  and  for,  etc.,  at,  etc.,  on 

the day  of ,  in  the  year,  etc., 

in  conformity  with  the  Act  of  Assembly 
in  such  case  made  and  provided,  in 
pursuance  of  the  order  of  the  judges  of 
the  coMXX-of  sessions  and  common  pleas  y 

The  caption  should  show  that  the 
jury  were  sworn;  but  it  is  sufficient  if 
it  appear,  in  the  body  of  the  indictment 
returned,  that  the  jury  were  "duly 
sworn."  State  v.  Long,  I  Humph. 
(Tenn.)  386.  The  caption  in  this  case 
was  as  follows: 
"State of  Tennessee, 
Sevier  County. 

Be  it  remembered,  that  at  a  circuit 
court  begun  and  held  by  the  honorable 
Edward  Scott  for  the  county  of  Sevier, 
at  the  court-house  in  the  town  of  Sevier- 
ville,  on  the  fourth  Monday  in  fanuary, 
i8j>7,  the  following  proceedings  were 
had,  to  wit: 

Monday,  2jd fanuary,  lijy.  This  day 
Champion  Cowan,  high  sheriff  of  Sevier 
county,  returned  into  open  court  the 
State's  writ  of  venire  facias  executed 
upon  the  following  persons,  to  wit: 
George  M' Mahon,  fohn  Williams,  etc., 
etc.,  out  of  whom  the  following  persons, 
good  and  lawful  men,  by  the  county 
court  appointed  and  by  the  sheriff  duly 
summoned,  were  chosen  a  grand  in- 
quest for  the  body  of  the  county  of 
Sevier,  to  wit:  George  M' Mahon,"  etc. 

In  Allen  v.  State,  5  Wis.  329,  the  cap- 
tion was  as  follows: 

"  State  of  Wisconsin,  Walworth  county, 
ss.:  At  a  term  of  the  Circuit  Court  in 
and  for  the  county  of  Walworth,  in  and 


for  the  state  of  Wisconsin,  begun  and 
held  at  the  court-house  in  Elkhorn,  in 
said  county,  on  the  third  Monday  of 
May,  being  the  twenty-first  day  thereof, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  yiy/y-yfz/^,  before  the 
Hon.  fames  R.  Doolittle,  judge  of  the 
first  judicial  circuit  of  the  state  of 
Wisconsin:  " 

See  also  Forms  Nos.  10671  to  10677, 
for  other  precedents  of  captions. 

1.  County  in  Margin.  —  The  name  of 
the  county  in  which  the  indictment  was 
presented,  as,  "  Middlesex,"  must  either 
be  stated  in  the  margin  or  appear  in  the 
body  of  the  caption.  It  is  usual  to 
state  it  not  only  in  the  margin,  but  in 
the  body  of  the  caption;  though  if  it  is 
stated  in  the  margin  it  may  be  referred 
to  as  "the  county  aforesaid."  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  327; 
2  Hale  P.  C.  i6s(citifigRex  v.  Fearnley, 
I  Leach  C.  C.  425;  4  Wentw.  PI.  41,  105, 
132,  150,  174,  222;  6  Wentw.  PI.  i,  357, 
373;  2  Hawk.  P.  C,  c.  25,  §§  118,  126, 
127;  Salk.  605;  2  Stra.  865;  Rexz/.Warre, 
I  Stra.  698;  Rex  v.  Hall,  i  T.  R. 
320). 

In  Tefft  V.  Com.,  8  Leigh  (Va.)  721, 
it  was  held  that  if  the  name  of  the 
county  be  left  blank,  in  the  margin,  it 
is  sufficient  if  the  name  of  the  county 
is  stated  in  the  body  of  the  indictment. 

2.  Name  of  Court  —  Generally.  —  The 
caption  must  state  the  court  in  which 
the  indictment  was  found,  i  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  328;  2 
Hale  P.  C.  166;  2  Hawk.  P.  C,  c.  25,  §§ 
16,  17,  118-120;  Ala.  Crim.  Code  (1896), 
§  4893;  Reeves  v.  State,  20  Ala.  33; 
State  V.  Conley,  39  Me.  78;  Com.  v. 
James,  i  Pick  (Mass.)  375.  Thomas  v. 
State,  5  How.  (Miss.)  20;  State  v.  Zule, 
10  N.  J.  L.  348;  Tenorio  v.  Territory,  i  N. 
Mex.  279;  State  v.  Sutton,  i  Murph. 
(5  N.  Car.)  281;  State  v.  Williams,  2 
McCord  L.  (S.  Car.)  301;  Dean  v.  State, 
Mart.  &  Y.  (Tenn.)  127;  M'Clure  v. 
State,  I  Yerg.  (Tenn.)  208;  English  v. 
State,  4  Tex.  125;  Taylor  v.  Com.,  2  Va. 
Cas.  94;  Burgess  v.  Com,,  2  Va.  Cas. 
483;  U.  S.  V.  Thompson,  6  McLean  (U. 
S.)56. 

Found  at  a  Special  Court,  —  The  cap- 
tion of  an  indictment  must  set  forth 
that  it  was  found  at  a  special  court,  if 
the  fact  was  so.  State  v.  Williams,  2 
McCord  L.  (S.  Car.)  301. 

Omission  of  name  of  court   from  the 


620 


Volume  9. 


10671. 


INDICTMENTS. 


10671. 


in  and  for  the  said  county  of  Warwick^^  on  Friday,  the  twelfth  day  of 
March,  in  the  second  year  of  the  reign  of  the  lord  George  the  Thirds 


caption  may  be  cured  by  amendment. 
State  V.  Brennan,  2  S.  Dak.  3S4. 

In  Kingz/.  State,  5  How.  (Miss.)  730; 
Taylor  v.  Com.,  2  Va.  Cas.  94;  Burgess 
V.  Com.,  2  Va.  Cas.  483,  the  omission 
of  the  caption  to  state  in  what  court  the 
indictment  was  found  was  held  to  be 
immaterial. 

Illustrations. — "  At  a  general  sessions 
of  the  peace,"  or  "general  session  of 
oyer  and  terminer  for  Middlesex,"  etc., 
are  proper  methods  of  stating  the  court. 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  328. 

It  is  sufficient  to  allege  that  the  in- 
dictment was  taken  at  the  general  ses- 
sions of  the  peace  "of"  the  county; 
but,  if  it  merely  allege  it  to  have  been 
taken  at  a  session  "in"  the  county,  it 
seems  to  be  the  better  opinion  that  the 
caption  will  be  invalid,  though  perhaps 
it  might  be  cured  by  reference  to  the 
venue,  in  the  margin,  i  Chit.  Cr.  L. 
{5th  Am.  from  2d  Lond.  ed.)  328. 

The  use  of  the  words  ''City  Court," 
instead  of  "C/Vy  Court  of  Selma,"  in  a 
caption,  was  held  not  to  vitiate  the  in- 
dictment, where  the  record  showed  that 
the  indictment  was  found  by  a  grand 
jury  at  a  regular  term  of  the  ''City 
Court  of  Selma."  Harrison  v.  State, 
55  Ala.  239;  Bonner  v.  State,  55  Ala. 
242. 

"  State  of  Afaine,  Cumberland.,  ss.  At 
the  Supreme  Court  begun  and  holden 
at  Portland.,  within  the  county  of  Cum- 
berland" was  sufficient  to  show  that  the 
court  at  which  the  indictment  was  found 
was  held  for  Cumberland  county  in  the 
State  of  Maine.  State  v.  Conley,  39 
Me.  78. 

"Commonwealth  of  Massachusetts, 
Essex,  to  wit:  At  the  Coxxrt  of  Common 
Pleas,  begun  and  holden  at  Salem, 
within  and  for  the  county  of  ^jj^jr,"  on 
a  certain  day,  sufficiently  showed  that 
the  indictment  was  found  at  a  court 
held  in  the  commonwealth  of  Massa- 
chusetts. Com.  V.  Fisher,  7  Gray 
{Mass.)  492. 

The  omission  of  the  word  "court," 
in  the  caption,  was  held  to  be  imma- 
terial in  a  caption  which  read  as  fol- 
lows: "Commonwealth  of  Massachu- 
setts. Middlesex,  to  wit:  At  the  su- 
perior   ,   begun  and  holden,  etc.," 

it  appearing  by  the  record  that  the 
indictment  was  returned  by  the  grand 
jury  into  the  superior  court  at  a  term 


beginning  on  the  day  named  in  the 
caption,  and  duly  filed  therein,  and  a 
certificate  to  that  effect  made  by  the 
clerk  upon  the  back  of  the  indictment. 
Com.  V.  Mullen,   13  Allen  (Mass.)  551. 

In  State  v.  Price,  11  N.  J.  L.  203,  a 
caption  reciting  that  "  At  a  Court  0/ 
Oyer  and  Terminer  and  General  Gaol 
Delivery  held  the  4th  Tuesday  in  May, 
\'&2j,  before  the  Hon.  G.  H.  Ford,  one 
of  the  justices,  etc.,  and  John  Gustin, 
etc.,  their  fellows,  it  is  presented," 
sufficiently  showed  the  court  to  whom 
the  grand  jury  made  their  presentment. 
See  also  Form  No.  10676,  infra. 

In  Berrian  v.  State,  22  N.  J.  L.  9,  it 
was  held  that  a  caption  styling  the 
court  as  "  a  Court  of  Oyer  and  Terminer 
and  General  Jail  Delivery  in  and  for 
the  county  of  Middlesex''  was  suffi- 
cient, without  adding  "of  the  state  of 
New  Jersey." 

"  Virginia,  Prince  William  County," 
omitting  the  usual  form  of  "The  supe- 
rior court  of -law  for  the  county  of 
Prince  William,"  to  wit,  has  been  held 
to  be  a  sufficient  caption.  Burgess  v. 
Com.,  2  Va.  Cas.  483. 

Term  of  coort  in  which  and  at  which 
the  indictment  is  preferred  should  be 
stated.  Ala.  Crim.  Code  (1896),  §  4893; 
Reeves  v.  State,  20  Ala.  33;  State  v. 
Conley,  39  Me.  78;  M'Clure  v.  State,  i 
Yerg.  (Tenn.)  206;  English  v.  State,  4 
Tex.  125;  U.  S.  v.  Thompson,  6  Mc- 
Lean (U.  S.)  56.  But  if  the  caption 
state  the  wrong  term,  it  is  immaterial, 
if  the  record  shows  the  true  term. 
Firby  v.  State,  3  Baxt.  (Tenn.)  258; 
McBean  v.  State,  3   Heisk.  (Tenn.)  20. 

And  in  State  v.  Haddock,  2  Hawks 
(9  N.  Car.)  461,  it  was  held  that  the 
term  of  court  need  not  be  set  out. 

1.  Place  Where  Court  is  Holden —  Gen- 
erally.—  Next  to  the  statement  of  the 
court  follows  the  name  of  the  place 
and  county  where  it  was  holden,  which 
must  in  all  cases  be  inserted,  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  329; 
2  Hawk.  P.  C,  c.  25,  §  128;  2  Hale  P.  C. 
165;  Thorney's  Case,  Cro.  Jac.  276; 
Ala.  Crim.  Code  (1896),  §  4893;  Reeves 
V.  State,  20  Ala.  33;  State  v.  Conley, 
39  Me.  78;  Thomas  v.  State,  5  How. 
(Miss.)  20;  Tenorio  v.  Territory,  i  N. 
Mex.  279;  State  v.  Lane,  4  Ired.  L.  (26 
N.  Car.)  113;  M'Clure  v.  State,  i  Yerg. 
(Tenn.)  206;  English  v.  State,  4  Tex. 
125;  Tefft  v.  Com.,  8  Leigh  (Va.)  721, 
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now  king  of  Great  Britain,  ^  before  Sir  Michael  Foster,  knight,  one  of 
the  justices  of  the  said  lord  the  king  assigned  to  hold  pleas  before 
the  king  himself.  Sir  Edward  Clive,  knight,  one  of  the  justices  of  the 
said  lord  the  king,  of  his  court  of  common  bench,  and  others  their 
fellows,^  justices  of  the  said  lord  the  king,  assigned  by  letters  patent 
of  the  said  lord  the  king,  under  his  great  seal  of  Great  Britain,  made 


U.  S.  V.  Thompson,  6  McLean  (U.  S.) 
56. 

And  though  it  may  suflBce,  after 
naming  the  place,  to  refer  to  "the 
county  aforesaid,"  yet,  unless  there  be 
such  express  reference  to  the  county  in 
the  margin  or  it  be  repeated  in  the 
body  of  the  caption,  it  will  be  insuffi- 
cient. 2  Hale  P.  C.  i8o;  i  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  329;  2 
Hawk.  P.  C,  c.  25,  5^  128;  Goslen's 
Case,  Cro.  Eliz.  137;  Child's  Case,  Cro. 
Eliz.  606;  Ludlow's  Case,  Cro.  Eliz. 
738;  Rex  V.  Kilderby,  i  Saund.  308, 
note;  Rex  v.  Burridge,  3  P.  Wms.  439, 
496;  Com.  V.  James,  i  Pick.  (Mass.) 
375;  Lusk  V.  State,  64  Miss.  845;  State 
V.  Williams,  2  McCord  L.  (S.  Car.)  301; 
Dean  v.  State,  Marl.  &  Y.  (Tenn.)  127; 
Taylor  v.  Com.,  2  Va.  Cas.  94;  U.  S.  v. 
Wood,  2  Wheel.  Cr.  Cas.  (U.  S.  Cir.  Ct.) 

325. 

This  is  necessary  in  order  to  show 
that  the  place  is  within  the  limits  of 
the  jurisdiction.  Reg.  v.  Stanbury, 
Leigh  &  C.  128. 

It  must  appear  that  the  place  where 
it  was  held  is  within  the  extent  of  the 
commission.  2  Hale  P.  C.  166  {citing 
Tefit  V.  Com.,  8  Leigh  (Va.)  721;  State 
V.  Lane,  4  Ired.  L.  (26  N.  Car.)  113). 

Whether  the  caption  wholly  omit  the 
place  or  do  not  state  it  with  sufficient 
certainty,  the  pleadings  will  be  alike 
invalid,  though  amendable.  Thorney's 
Case,  Cro.  Jac.  276;  2  Hale  P.  C.  166; 
2  Hawk.  P.  C,  c.  25,  §  128. 

Name  of  state  must  be  stated.  Ala. 
Crim.  Code  (1896),  §  4893.  But  see 
Faulkner's  Case,  i  Saund.  250a',  note  i; 
State  V.  Brickell,  i  Hawks  (8  N.  Car.) 

354- 

Illustrations.  —  The  use  of  the  word 
"court"  for  the  word  "  county  "  was 
held  to  be  an  immaterial  defect  in  Per- 
kins V.  State,  50  Ala.  154. 

An  indictment  commencing,  "  State 
oi Alabama,  Calhoun  County;  QVy  Court 
of  Anniston,  October  Term,  l8<?9.  The 
grand  jury  of  said  county  charged 
that,"  etc.,  was  held  sufficient  against 
a  demurrer  because  it  did  not  state  on 
its  face  that  the  offense  was  committed 
within  the  territorial  area  of  which  An- 


niston     city    court    had     jurisdiction, 
Toole  V.  State,  89  Ala.  131. 

The  omission  of  ^'' North  Carolina" 
in  an  indictment  found  in  a  court  in 
that  state,  where  the  name  of  the  county 
is  inserted  in  the  margin  or  body  of  the 
indictment,  is  not  a  cause  for  arresting 
the  judgment.  State  v.  Lane,  4  Ired. 
L.  (26  N.  Car.)  113. 

1.  Time  of  Presentment. —  After  the 
statement  of  place,  the  caption  must 
proceed  to  specify  the  day  and  year  on 
which  the  indictment  was  presented,  i 
Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  329;  2  Hawk,  P.  C,  c.  25,  §  126; 
Rex  V.  Warre,  i  Stra.  698;  Rex  v. 
Fearnley,  i  T.  R.  316;  Rex  z/.  Roysted, 
I  Ld.  Keny.  255;  Tenorio  v.  Territory, 
I  N.  Mex.  279.  But  see  apparently 
contra  State  v.  Ford,  21  Wis.  610; 
Hogan  V.  State,  30  Wis.  428. 

It  is  no  objection  to  an  indictment, 
purporting  to  have  been  found  at  a 
court  begun  and  holden  "on  theyfrj/ 
Monday  oi January,"  that  in  fact  the 
grand  jury  was  not  impaneled  until 
the  next  day.  Com.  v.  Colton,  11 
Gray  (Mass.)  i. 

An  indictment  in  North  Carolina, 
containing  in  its  caption  a  statement 
of  the  term  in  these  words :  '  'Fall  Term, 
i%82,"  and  in  the  body  of  the  indict- 
ment charging  the  time  of  the  offense 
in  these  words:  "On  the /frj^  day  of 
August  in  the  present  year,"  was  held 
to  be  good.  It  was  said  that  there  was 
no  necessity  for  stating  any  time  in  the 
caption  of  an  indictment  found  in  the 
county  or  supreme  courts.  State  v. 
Haddock,  2  Hawks  (9  N.  Car.)  461. 

2.  Names  of  Justices,  Addition  and 
Authority.  — At  common  law,  the  aver- 
ment of  time  in  the  caption  was  fol- 
lowed by  a  proper  description  of  the 
justices  before  whom  the  indictment 
was  presented.  The  names  of  the 
justices  were  set  out,  but  it  was  not 
necessary  to  state  all  of  them,  and  it 
was  enough  to  name  so  many  of  them 
as  the  law  requires  to  form  the  sessions 
at  which  the  indictment  was  presented 
and  to  allude  to  the  rest  by  the  terms 
"  and  others,  their  fellows."  Thus,  the 
caption,  at   the  sessions  of   the  peace. 
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to  them  the  aforesaid  justices  and  others,  and  any  two  or  more  of 
them,  (whereof  one  of  them  the  said  Sir  Michael  Foster  and  Sir 
Edward  Clive,  the  said  lord  the  king  would  have  to  be  one)  to  inquire 
(by  the  oath  of  good  and  lawful  men  of  the  county  aforesaid,  by 
whom  the  truth  of  the  matter  might  be  the  better  known,  and  by 
other  ways,  methods,  and  means,  whereby  they  could  or  might  the 
better  know,  as  well  within  liberties  as  without)  more  fully  the  truth 
of  the  treasons,  misprisions  of  treasons,  insurrections,  rebellions, 
counterfeitings,  clippings,  washings,  false  coinings,  and  other  falsi- 
ties of  the  moneys  of  Great  Britain,  and  of  other  kingdoms  or 
dominions  whatsoever;  and  of  all  murders,  felonies,  manslaughters, 
killings,  burglaries,  rapes  of  women,  unlawful  meetings  and  conventi- 
cles, unlawful  uttering  of  words,  unlawful  assemblies,  misprisions, 
confederacies,  false  allegations,  trespasses,  riots,  routs,  retentions, 
escapes,  contempts,  falsities,  negligences,  concealments,  maintenances, 
oppressions,  champerties,  deceits,  and  all  other  misdeeds,  offenses, 
and  injuries  whatsoever,  and  also  the  accessories  of  the  same,  within 
the  county  aforesaid,  as  well  within  liberties  as  without,  by  whomso- 
ever and  howsoever  done,  had,  perpetrated,  and  committed,  and  by 
whom,  to  whom,  when,  how  and  in  what  manner;  and  of  all  other 
articles  and  circumstances  in  the  said  letters  patent  of  the  said  lord 
the  king  specified;  the  premises,  and  every  or  any  of  them  howso- 
ever concerning;  and  for  this  time  to  hear  and  determine  the  said 
treasons  and  other  the  premises,  according  to  the  law  and  custom  of 
the  realm. of  England;  and  also  keepers  of  the  peace,  and  justices  of 
the  said  lord  the  king  assigned  to  hear  and  determine  divers  felo- 
nies, trespasses,  and  other  misdemeanors  committed  within  the 
county  aforesaid,  by  the  oath^  of  Sir  James  Thompson,  baronet,  Charles 

named  at  least  two  justices,  and  under  of  the  judge  holding  the  court.      State 

a  commission   of  oyer   and    terminer  v.  Zule,    lo   N.  J.  L.    348;    Tenorio   v. 

four  justices  were  named,     i  Chit.  Cr.  Territory,  i  N.  Mex.  279;  State  v.  Ford, 

L.  (5th   Am.  from  2d  Lond.    ed.)   331;  21  Wis.  610;   Hogan  v.   State,  30  Wis. 

2  Hale  P.  C.  166  («A«^  State  v.  Sutton,  i  428. 

Murph.  (5N.  Car.)  281;  2  Hawk.  P.  C.,c.  The  power  of  the  persons  constituting 
25,  §  124;  Com.  z/.  Stone,  3  Gray  (Mass.)  the  court  to  take  the  indictment  must 
453;  Thomas  v.  State,  5  How.  (Miss.)  also  appear  in  the  caption,  at  common 
20;  State  V.  Zule,  10  N.  J.  L.  348;  State  law;  thus,  they  must  be  described  as 
V.  Price,  11  N.  J.  L.  203.  "justices  of  the  peace,"  "justices  of 
The  justice  of  the  supreme  court  and  gaol  delivery,"  "  assigned,"  etc.,  "  to 
judges  of  the  common  pleas,  who  held  deliver  the  gaol,"  "  to  hear  and  de- 
the  oyer  and  terminer,  are  properly  termine,"  "  to  keep  the  peace,"  etc. 
styled  "  the  judges  of  the  Court  of  Oyer  And  if  the  word  "assigned"  be 
and  Terminer  and  General  Jail  De-  omitted  the  caption  will  be  invalid,  i 
livery."  Berrian  z;.  State,  22  N.  J.  L.  9.  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
It  was  not  a  valid  objection  to  an  in-  ed.)  332;  2  Hale  P.  C.  166.  Compare, 
dictment  for  a  capital  offense,  that  in  however,  Rex  v.  Royce,  4  Burr.  2073. 
its  caption  one  of  the  justices  of  the  In  the  case  of  a  court  of  special  juris- 
peace  before  whom  it  was  found  was  diction,  the  authority  of  the  court  must 
described  as  "  in  and  for  the  county  of  be  stated.  State  v.  Williams,  2  Mc- 
Tioga"  whereas,  by  the  constitution  Cord  L.  (S.  Car.)  301. 
and  laws  of  the  state,  justices  were  town  1.  Upon  Oath.  —  At  common  law,  it 
officers.  People  v.  Thurston,  2  Park,  was  formerly  held  that  the  caption 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  49.  must  in  all  cases  show  that  the  indict- 
However,  it  does  not  seem  necessary  ment  was  taken  upon  oath  or  upon  the 
now  to  mention  in  the  caption  the  name  oath    and    affirmation    of    the    jurors. 
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Roper,  Henry  Dawes,  Peter  Wilson,  Samuel  Rogers,  John  Dawson,  James 
Phillips,  John  Mayo,  Richard  Savage,  William  Bell,  James  Morris^ 
Lawrence  Hall,  and  Charles  Carter,  esquires,'^  good  and  lawful   men* 


Rex  V.  Evans,  i  Keb.  329;  Rex  v. 
Ownsworth,  2  Keb.  676;  i  Sid.  140; 
Rex  V.  Griffith,  3  Mod.  201;  i  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  333; 
2  Hawk.  P.  C,  c.  25,  §  126;  2  Hale  P. 
C.  167. 

Whether  "oath"  or  "oaths"  is 
averred  is  immaterial.  Jerry  v.  State, 
I  Blackf.  (Ind.)  395;  Com.  v.  Sholes, 
13  Allen  (Mass.)  554;  State  v.  Dayton, 
23  N.  J.  L.  49. 

However,  this  is  not  the  rule  now. 
In  McBean  v.  State,  3  Heisk.  (Tenn.) 
20,  it  was  held  that  a  caption  stating 
the  grand  jurors  "  do  present  and  say  " 
was  sufficient. 

In  9  C.  &  P.  78,  38  E.  C.  L.  42,  it 
was  held  that  if  one  of  the  grand  jurors 
was  a  Quaker  the  reading  should  be, 
"The  jurors  of  our  Lady  the  Queen 
upon  their  oath  and  affirmation  pre- 
sent." 

1.  Names  of  Jtirors.  —  Formerly  it  was 
necessary  that  the  names  of  the  jurors 
who  presented  the  indictment  should 
be  stated  in  the  caption.  It  was  not 
sufficient  to  return  an  indictment  "  per 
sacramentum  George  Washington^  John 
Langdon,  and  others."  2  Hale  P.  C. 
167;  Com.  V.  James,  i  Pick.  (Mass.) 
375;  Thomas  v.  State,  5  How.  (Miss.) 
20;  People  V.  Bennett.  37  N.  Y.  117; 
State  V.  Williams,  2  McCord  L.  (S. 
Car.)  301;  Dean  v.  State,  Mart.  &  Y. 
(Tenn.)  127;  Burgess  v.  Com.,  2  Va. 
Cas.  483;  Taylor  z/.  Com.,  2  Va.  Cas.  94. 
'  Later  the  names  of  the  jurors  were 
required  to  be  stated  in  the  caption 
only  when  they  did  not  appear  else- 
where of  record,  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  333;  U.  S.  v. 
Insurgents,  2  Dall.  (U.  S.)335;  Mahan 
V.  State,  10  Ohio  232. 

Under  the  present  practice,  the  names 
of  the  grand  jurors  need  not  be  men- 
tioned in  the  caption.  Rex  v.  Aylett, 
6  Ad.  &  El.  247,  note  b,  33  E.  C.  L.  71; 
Rex  V.  Marsh,  6  Ad.  &  El.  236,  33  E. 
C.  L.  66;  State  v.  Coleman,  27  La. 
Ann.  691;  McGarry  v.  People,  2  Lans. 
(N.  Y.)  227;  State  v.  Cook,  Riley  L.  (S. 
Car.)234.  And  in  Turns  z*.  Com.,  6  Met. 
(Mass.)  224,  it  was  held  to  be  unneces- 
sary to  insert,  in  the  record  of  each 
particular  indictment,  the  names  of 
the  grand  jurors  who  found  the  indict- 
ment, as  the  signature  of  the  foreman 
to  the  indictment,  certifying  it  to  be 


"A  True  Bill,"  legally  imports  that  it 
was  found  by  twelve  or  more  grand 
jurors. 

A  variance,  if  the  names  of  the  jurors 
are  given,  as  to  one  of  them  is  not 
fatal.  State  v.  Norton,  23  N.  J.  L.  33; 
State  V.  Dayton,  23  N.  J.  L.  49. 

Giving  only  initials  of  the  first  names 
of  the  grand  jurors  is  no  defect.  Stone 
V.  State,  30  Ind.  115.  Compare  Yiditch^t 
V.  State,  18  Ga.  460. 

Number  of  Jurors.  —  In  the  caption, 
as  it  appears  in  the  court,  the  names 
of  the  jurors  may  be  wholly  omitted, 
but  it  must  appear  on  the  face  of  the 
record  that  the  indictment  was  found 
by  at  least  twelve  jurors,  i  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  333; 
2  Hale  P.  C.  167;  2  Hawk.  P.  C,  c.  25, 
§§  16,  126;  Rex  V.  Burkett,  Andr.  230; 
Clyncard's  Case,  Cro.  Eliz.  654;  Faulk- 
ner's Case,  I  Saund.  248,  note  i. 

And  where  the  statute  requires  more 
than  twelve,  the  requisite  number  must 
be  averred.  Fitzgerald  v.  State,  4 
Wis.  395. 

In  Young  v.  State,  6  Ohio  435,  and 
in  Turns  v.  Com.,  6  Met.  (Mass.)  224, 
it  was  held  that  the  number  of  the 
grand  jurors  need  not  be  specified  in 
the  caption. 

2.  "  Good  and  Lawful  Men."  —  For- 
merly  it  was  necessary  that  the  cap- 
tion should  state  that  the  jurors  were 
good  and  lawful  men.  2  Hale  P.  C. 
167;  Oily's  Case,  Cro.  Jac.  635. 

The  modern  practice,  however,  does 
not  require  that  the  grand  jurors  be 
described  as  "good  and  lawful  men." 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  333;  Weinzorpfiin  v.  State,  7  Blackf. 
(Ind.)  186;  Stone  v.  State,  30  Ind.  115; 
State  V.  Yancey,  3  Brev.  (S.  Car.)  142. 

Includes  All  Qualifications.  —  The 
words  "good  and  lawful  men"  in- 
clude all  the  qualifications  by  law  re- 
quired of  grand  jurors.     Jerry  v.  State, 

1  Blackf.  (Ind.)  395;  Beauchamp  v. 
State,  6  Blackf.  (Ind.)  299;  Willey  v. 
State,  46  Ind.  363;  State  v.  Glasgow, 
Conf.  Rep.  (i  (N.  Car.)  38;  State  v. 
Price,  II  N.  J.  L.  203;  Collier  v.  State, 

2  Stew.  (Ala.)  388;  Cornwell  v.  State, 
Mart.  &  Y.  (Tenn.)  147. 

The  words  "good  and  lawful  men" 
will  be  construed  to  include  freeholders. 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  333,  note 2.    And  "householders or 
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of   the  county  aforesaid,^  then    and    there  impanelled,   sworn  and 
charged^  to  inquire  for  the  said   lord   the   king  and  for  the  body- 


freeholders."  Bonds  V.  Slate,  Mart.  & 
Y.  (Tenn.)  143;  Lowrance  v.  State,  4 
Yerg.  (Tenn.)  147;  State  v.  Alderson, 
10  Yerg.  (Tenn.)  523;  State  v.  David- 
son, 2  Coldw.  (Tenn.)  184. 

1.  "Of  the  County  Aforesaid."  —  The 
caption  must  state  that  the  grand 
jurors  are  "of  the  county  aforesaid." 
I  Chit.  Cr.  L.  (5th  Am  from  2d  Lond. 
ed.)333;  2  Hale  P.  C.  167;  2  Hawk.  P. 
C,  c.  25,  §§25,  166;  Tipton  V.  State, 
Peck  (Tenn.)  308;  Cornwell  v.  State, 
Mart.  &  Y.  (Tenn.)  147;  Woodsides  v. 
State,  2  How.  (Miss.)  655;  Clark  v. 
State,  I  Ind.  253;  Lovell  v.  State,  45 
Ind.  550;  State  v.  Hilton,  41  Tex.  565. 
In  the  last  cited  case,  an  indictment  de- 
scribing the  jurors  by  whom  it  was  pre- 
sented as  "  duly  elected,  impanneled, 
sworn,  and  charged  to  inquire  into  and 
true  presentment  make  of  all  offenses 

committed  in   the   county   of  ,   in 

said  state,  cognizable  in  the  district 
court   held   in   and   for  the  county  of 

Tiius  and  state  aforesaid,"  was  held  to 
be  defective. 

In  Hudson  v.  State,  i  Blackf.  (Ind.) 
317,  it  was  held  that  where  the  record 
states  the  jurors  to  be  householders 
their  residence  will  be  presumed  to  be 
in  that  county. 

In  Com.  V.  Edwards,  4  Gray  (Mass.) 
I,  an  indictment  which  purported  by  its 
caption  to  have  been  found  at  a  court 
of  common  pleas  for  the  county  of 
Hampshire,  and  read  in  the  body 
"  the  jurors  of  said  commonwealth  on 
their  oath  present,"  sufficiently  showed 
that  it  had  been  returned  by  the  grand 
jury  for  the  county  of  Hampshire. 

In  Woodsides  v.  State,  2  How.  (Miss.) 
655,  it  was  held  that  the  allegation 
"  empanelled  and  sworn  in  and  for  the 
county  of  Wilkinson  and  State  of  Mis- 
sissippi "  supplied  the  place  of  the 
words  "of  the  county  aforesaid." 

Omitting  the  words  "  for  the  body  of 
the  county,"  in  describing  the  grand 
jury,  did  not  vitiate  the  indictment  in 
Fizell  V.  State,  25  Wis.  364. 

2.  Impaneled,  Sworn,  Charged,  etc. — 
Generally.  —  The  venire  to  the  grand 
jury  and  the  names  of  the  jurors  be- 
long properly  to  the  caption.  State  v. 
Murphy,  9  Port.  (Ala.)  487. 

At  common  law,  it  was  requisite,  it 
seems,  also  to  add  the  clause  "  sworn 
and  charged  to  inquire  for  our  said 
lord   the    king   and   the    body  of   said 


county."  2  Hale  P.  C.  167;  i  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  334. 

The  caption  must  show  that  the 
grand  jury  were  "duly  elected,  im- 
panneled and  sworn."  This  cannot  be 
supplied  by  a  recital*  in  the  bill  of  in- 
dictment. Abram  v.  State,  25  Miss. 
589- 

If  the  facts  necessary  to  show  a  proper 
organization  of  the  grand  jury  appear, 
either  in  the  caption  or  on  the  records, 
it  is  sufficient.  McBean  v.  State,  3 
Heisk.  (Tenn.)  20. 

But  the  mode  in  which  the  grand 
jurors  for  the  term  were  drawn  need 
not  be  stated  in  the  caption.  Collier  v. 
State,  2  Stew.  (Ala.)  388. 

A  general  recital  that  the  grand  jury 
were  elected,  tried  and  sworn  is  con- 
clusive of  their  qualifications.  Dyer  z/. 
State,  II  Lea  (Tenn.)  509;  McClure  v. 
State,  I  Yerg.  (Tenn.)  206;  Lowrance 
V.  State,  4  Yerg.  (Tenn.)  147;  Turner  v. 
State,  9  Humph.  (Tenn.)  119;  Galvin  v. 
State,  6  Coldw.  (Tenn  )  283. 

An  allegation  that  the  grand  jurors 
were  "  balloted  for,  elected,  tried,  and 
sworn"  is  sufficient.  Turner  v.  State, 
9  Humph.  (Tenn.)  119. 

In  Williams  v.  State,  30  Tex.  404,  it 
was  held  that  an  indictment  stating 
that  the  jurors  were  sworn  and  charged 
to  inquire  into  and  true  presentments 
make  of  crimes  and  offenses,  cogniza- 
ble in  the  district  court,  "  committed 
within  the  body  of  the  county  of 
Collin  and  state  of  Texas,"  was  suffi- 
cient. 

In  Harrington  v.  State,  36  Ala.  236, 
it  was  held  to  be  unnecessary  for  the 
indictment  to  show  that  the  grand  jury 
was  legally  before  the  court,  or  where 
the  session  of  the  court  or  grand  jury 
was  held,  or  that  the  indictment  was 
returned  into  court. 

And  in  Weinzorpflin  v.  State,  7 
Blackf.  (Ind.)  186,  and  in  State  v.  Mc- 
Carty,  2  Pin.  (Wis.)  513.  it  was  held 
to  be  unnecessary  to  state,  in  the  cap- 
tion, the  qualifications  of  the  grand 
jurors. 

^'Affirmed."  —  In  New  Jersey,  it  has 
been  held  that  where  one  or  more  of 
the  grand  jurors  affirms  instead  of 
taking  an  oath,  this  fact  must  be  alleged, 
with  a  statement  that  the  juror  or 
jurors  had  conscientious  scruples 
against  taking  an  oath.  State  v.  Fox, 
9  N.  J.  L.  244;  State  v.  Harris,  7  N.  J. 


9  E.  of  F.  P.  —  40. 
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of  the   said  county,   it  is   presented;  {setting  out  indictment  to  the 
ena)}- 

Form  No.  10672.'' 

(2  Hale  P.  C.  165;  I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  yi-j.f 

Norfolk.     At  a  general  sessions  of  the  peace,  holden  at  6*- 


-  la 
the  county  aforesaid,  on  the  fifth  day  of  October  in  the  sixth  year  of 
the  reign  [of  our  sovereign  lord  George  the  Fourth,  by  the  grace 
of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  king, 
defender  of  the  faith,]  before  Andrew  Boone,  Charles  Dalton,  and 
their  fellows,  justices  of  our  said  lord  the  king  assigned  to  keep  the 
peace  of  our  said  lord  the  king  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdemeanors  in  the  same  county 
committed,  by  the  oath  of  George  Washington,  Nicholas  Gilman 
{naming  all  the  jurors'),  good  and  lawful  men  of  the  said  county 
sworn  and  charged  to  inquire  for  our  said  lord  the  king  and  the 
body  of  the  said  county,  it  is  presented:  {setting  out  the  indictment  to 
the  end). 


L.  361.  But  this  is  not  the  usual  prac- 
tice; the  indictment  going  no  further, 
in  most  cases,  than  to  aver  the  fact  of 
its  being  made  on  the  oaths  and  affirma- 
tions of  the  grand  jurors.  Com.  v. 
Fisher,  7  Gray  (Mass.)  492. 

"  Charged.'"  —  Under  the  present 
practice,  omitting  to  state  that  the 
jurors  were  charged  is  not  fatal.  Reg. 
V.  Watton,  6  Mod.  95. 

^'Chosen.'" — Omitting  the  word 
"chosen,"  in  the  caption,  is  not  fatal. 
Kruget  V.  State,  i  Neb.  365. 

^^ Impaneled." — The  term  "impan- 
eled" need  never  be  used;  but  if  it 
proceed  "who  say,"  without  saying 
"  upon  their  oath,"  the  caption  will  be 
invalid,  i  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  334. 

'^'^  Summoned." — The  caption  need 
not  state  in  express  terms  that  the 
jurors  were  summoned  and  returned 
as  such.  State  v.  Jones, .  9  N.  J.  L. 
357.  Or  by  what  authority  they  were 
summoned.     Berrian  v.  State,  22  N.  J. 

L.  9. 

'^  Sworn."  —  Formerly  it  was  neces- 
sary to  describe  the  jurors  as  "  sworn," 
etc.;  but  it  has  been  held  that  this  is 
unnecessary  in  the  caption  if  such 
fact  appears  elsewhere,  as  upon  the 
record  or  in  the  indictment  itself. 
State  V.  Long,  i  Humph.  (Tenn.)  386; 
M'Clure  v.  State,  i  Yerg. ,  (Tenn  )  206. 

It  is  sufficient  where  it  appears  in 
the  caption  that  the  grand  jury  was 
sworn  for  the  body  of  the  county. 
Tenorio  v.  Territory,  i  N.  Mex.  279. 

"  Then  and  There."  —  Formerly  it 
was  considered  necessary  to  prefix  the 


words  "then  and  there"  to  the  word 
"sworn,"  but  they  are  not  now  usual, 
and,  indeed,  if  the  words  "by  and 
upon  their  oath "  be  introduced,  the 
omission  of  the  whole  clause  "sworn 
and  charged  to  inquire  for  our  said 
lord  the  king,"  etc.,  will  not  prejudice. 
I  Chit.  Cr.  L.  (5th  Am.  from  2d 
Lond.  ed.)  334;  2  Hale  P.  C.  167;  Beau- 
champ  V.  State,  6  Blackf.  (Ind.)  299; 
Woodsides  v.  State,  2  How.  (Miss.) 
655.  But  in  Bell  v.  People,  2  111.  397, 
and  in  People  v.  Guernsey,  3  Johns. 
Cas.  (N.  Y.)  265,  the  omission  of  the 
allegation  "then  and  there  sworn  and 
charged  "  was  considered  to  be  fatal. 

1.  Conclusion. — The  conclusion  should 
be  "it  is  presented,"  in  the  present, 
and  not  in  the  past,  tense,  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.) 
334;  2  Hale  P.  C.  168. 

The  caption  formerly  concluded  "it 
is  presented,  that,"  but  the  preferable 
form  is  "it  is  presented  in  manner 
following,  that  is  to  say: 

"  Middlesex,  to  wit:  The  jurors,  etc.," 
and  then  copy  the  indictment.  But 
this  mode  of  stating  the  county  seems 
to  be  unnecessary  when  the  body  of 
the  indictment  refers  to  it  as  the 
"county  aforesaid,"  without  having 
mentioned  any  other  county  to  which 
it  might  be  referred,  i  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  334. 

2.  See  supra,  note  i,  p.  617,  and 
Form  No.  10671,  supra,  and  notes 
thereto. 

3.  Another  form  of  a  caption  of  in- 
dictment at  the  sessions  is  given  in  I 
Archb.  Cr.  Pr.  and  PI.  77,  as  follows: 
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Form  No.  io673.' 


State  of  Indiana,  , 

'  ^  ss 


County  of  Posey.  \ 

Be  it  remembered,  that  at  the  regular  term  of  the  Posey  Circuit 
Court,  begun  and  holden  at  the  court-house  in  Mount  Vernon  on  the 
second  day  of  October  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,  before  the  Honorable  John  Marshall,  iudge 
of  the  eleventh  circuit  and  ex-officio  judge  of  the  Posey  Circuit  Court, 
the  following  proceedings  were  had,  to  wit:  {setting  out  record  entries 
and  the  indictment  in  full^. 

Form  No.  10674,' 

Lenawee  County,  ss. 

At  a  Circuit  Court  holden  at  Adrian.,  in  and  for  the  county  afore- 
said, the  second  day  of  October  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine,  before  John  Marshall,  circuit  judge  of 
\}s\t.  first  judicial  circuit,  assigned  to  keep  the  peace  of  the  said  state 
and  also  to  hear  and  determine  divers  felonies,  trespasses  and  other 
misdemeanors  in  the  said  county,  committed,  by  the  oath  of  George 
Washington,  James  Langdon  {tiaming  all  the  grand  jurors^,  good  and 
lawful  men  of  the  county  aforesaid,  sworn  and  charged  -to  inquire 
for  the  people  of  the  state  of  Michigan  and  for  the  body  of  the 
county  aforesaid,  it  is  presented  in  manner  following:  (jetting  out  the 
indictment  to  the  etid). 

Form  No.  10675.* 
State  of  Missouri,  ) 
County  of  Barton.  ) 

Be  it  remembered,  that  at  a  regular  term  of  the  Circuit  Court  for 
the  county  of  Barton  and  state  of  Missouri,  begun  and  holden  at  the 
court-house  in  the  city  of  Lamar  on  the  fourth  day  of  September  in 

^^  East  Hiding  of  the  county  )  At  Xh& gen-  sidered,    however,     as   a    preliminary 

of  York,  to  wit:            \  eral    guar-  part  of  the  indictment.     Anderson  v. 

ter  sessions  of  the  peace,  holden   at   the  State,  104  Ind.  467. 

town  of  Beverly,  in   and   for  the   said  See  supra,  note  i,   p.  617;  and  Form 

riding,    on    Tuesday,    the   day  of  No.  1067 1,  supra,  and  notes  thereto. 

,  in  the  year  of  the  reign  of  Precedent.  —  In  Clark  v.  State,  i  Ind. 

our   sovereign    Lady    Victoria,    by   the  253,  the  record  entry  was  as  follows: 

grace  of  God  of  the  United  Kingdom  "  Be  it  remembered,  that,   heretofore, 

of  Great  Britain  and  Ireland,  Queen,  to  wit:  At  a  term  of  the  Henry  Circuit 

defender  of  the  faith,  before  Andrew  Court,   began   and    held    at   the   court- 

£oone  and  Charles  Da/ton,  esquires,  a.nd  house   in    JVew   Castle,    within    and    for 

others  their  associates,  justices  of  our  the  county  of  Henry,  in   the  sixth  judi- 

said  Lady  the  Queen,  assigned  to  keep  cial  circuit  in  the  state  of  Indiana,  on 

the  peace  in  the  said  riding,  and  also  Monday,    sgth   day    of    October,    in    the 

to  hear  and  determine  divers  felonies,  year    of    our    Lord    18^6,    before    the 

trespasses  and  other  misdemeanors  in  judges  thereof,  it  was  presented  that." 

the  said  riding  committed  —  by  the  oath  The   court   said:    "It   cannot   be   pre- 

of    twelve    good    and    lawful    men    of  sumed  *  *  *  ,  in  the  entire  absence  of 

the   riding    aforesaid,    it   is   presented  any  statement   in    the    record    to   that 

that"  {setting  out  the  indictment  to  the  effect,  that  the  indictment  was  found 

end).  by  a  grand  jury  of  the  proper  county." 

1.  In  Indiana,  the  caption  and  com-  2,  See  supra,  note  i,  p.  617;  and  Form 

mencement  are  distinct.     State  v.  Hop-  No.  10671,  supra,  and  notes  thereto, 

kins,    7    Blackf.    (Ind.)    494;    State    v.  3.  See  j«/rfl,  note  i,  p.  617;  and  Form 

Paine,  i  Ind.  163.     The  caption  is  con-  No.  10671,  supra,  and  notes  thereto. 
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the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine^ 
before  the  Honorable  yi?^^  Marshall^  judge  of  said  court,  the  follow- 
ing proceedings  were  had,  to  wit:  (^setting  out  record  entries  and  the 
indictment  in  full\ 

Form  No.  10676. 

(Precedent  in  State  v.  Price,  11  N.  J.  L.  204.)' 

State  of  Neav  Jersey ,  Sussex  County,  ss.  Be  it  remembered,  That 
at  a  Court  of  Oyer  and  Terminer  and  General  Gaol  Delivery,  holden 
at  Newton^  in  and  for  said  county  of  Sussex,  on  the  fourth  Tuesday 
in  May,  in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 
twenty-seven,  before  the  Honorable  Gabriel  H.  Ford,  esq.,  one  of  the 
justices  of  the  Supreme  Court  of  Judicature  of  the  state  of  New 
Jersey,  a.nd  John  Gust  in,  Joseph  Y.Miller,  Walter  L.  Shee,  Aaron  Hazen, 
and  others,  their  fellows,  judges  of  the  Inferior  Court  of  Common 
Pleas  in  and  for  the  said  county,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  by  the  oaths  of  Elijah  Everitt, 
Absalom  Dumiing,  John  Layton,  Nathaniel  Vanauken,  Isaac  Bedell, 
Philip  Smith,  Philip  Wyker,  Thomas  A.  Dildine,  Thomas  B.  Egbert, 
Joseph  Greer,  William  I).  Johnson,  Abraham  Dunning,  Andrew  Wilson, 
David  Compton,  Lewis  Sherman,  Nicholas  I.  Cox,  John  Lennington, 
Zenas  Hurd,  and  by  the  solemn  affirmation  of  William  Green,  who 
alleges  himself  to  be  conscientiously  scrupulous  of  taking  an  oath, 
good  and  lawful  men  of  the  said  county,  sworn,  affirmed  and  charged 
to  inquire  for  the  state,  in  and  for  the  said  body  of  the  said  county 
of  Sussex,  it  is  presented  in  manner  and  form  following,  that  is  to 
say :  {setting  out  indictment  to  the  end'). 

1.  The  caption  in  this  case  was  held  twenty-six,  before  the  honorable  Gabriel 

to  be  sufficient,  although  it  omitted  the  H.  Ford,  esquire,  one  of  the  justices  of 

words   "then   and   there"   before    the  the   Supreme  Court  of  fudicature,  and 

words  "  sworn,  affirmed  and  charged,"  Robert    Thompson,    Charles    Carter,  fob 

and  also  notwithstanding  the  fact  that  it  fohnson  and  William  Kennedy,  esquires, 

did  not  set  out  the  specific  qualifications  and  others   their  fellows,  judges  of  the 

of  the   grand  jurors,  did  not  describe  Inferior  QowxX.  of  Common  Pleas,  in  and 

them  as  "good  and  lawful  men,"  and  for  the  said  county,  according  to  the 

did  not  set  forth  by  whom  and  by  what  form  of  the  statute  in  such  case  made 

authority     they    were    summoned    as  and   provided,  by  the   oath  of  Daniel 

grand  jurors.      The  caption   was  also  ^waryz^,  etc."  («a»«'«^M^w),  "  good  and 

held   to   indicate  sufliciently  the  court  lawful  men  of  the  said  county,  sworn, 

to   whom  the  grand  jury    made  their  and  charged  to  inquire  for  the  state  in 

presentment.  and  for  the  body  of  the  said  county,  it 

See  supra,  note  i,  p.  617;    and  Form  is  presented  in  manner  and  form  fol- 

No.  10671,  supra,  and  notes  thereto.  lowing,  that  is  to  say  —  " 

Other  Freoedents.  —  The  caption  need  The  caption  need  not  show  distinctly 

not  state   in   express    terms   that   the  the   names   and  style   of  oflSce  of  the 

jurors  were  summoned  and  returned  judges  composing  the  court  to  which  it 

as  such.     State  v.  Jones,  9  N.  J.  L.  357.  is  presented.     State  v.  Zule,  10  N.  J.  L. 

The  caption  in  this  case  was  as  follows:  348.     In  this  case  the  caption  was  as 

"  Warren,  to  wit:  Be  it  remembered,  follows: 

that  at  a  Court,  of  Oyer  and  Terminer  "Hunterdon,    to   wit.  Be  it  remem- 

and  General  fail  Delivery,  holden  at  the  bered,  that  at  a  Court  of  Oyer  and  Ter. 

house  formerly  occupied  as  a  Moravian  miner  and  General  Gaol  Delivery,  hoXA&n 

church,  in  the  village  of  Hope,  in  and  at  Flemington,  in  and  for  the  county  of 

for  the   said  county  of  Warren,  on  the  Hunterdon,  on  the  first  Tuesday  of  May, 

first  Tuesday  oi  fune,  in  the  year  of  our  in  the  year  of  our  Lord  one  thousand 

Lord  one  thousand  eight  hundred  and  eight  hundred  ^nA  twenty-seven,  before 
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Form  No.  10677.' 

(Precedent  in  State  v.  Munger,  15  Vt.  291.) 

State  of  Vermont^  Rutland  Coxxnty ,  ss.:  Be  it  remembered  that,  at 
a  term  of  the  County  Court  begun  and  holden  at  Rutland,  within  and 
for  the  county  of  Rutland  aforesaid,  on  the  second  Tuesday  of  Septem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  axvd  forty, 
the  grand  jurors,  within  and  for  the  body  of  the  county  of  Rutland 
aforesaid,  now  here  in  court  duly  impannelled  and  sworn,  upon  their 
oath  present,  {setting  out  indictment  to  the  end'). 

II.  INDICTMENT  PROPER.^ 


the  Honourable  George  K.  Drake,  sec- 
ond justice  of  the  Supreme  Court  of 
Judicature,  George  Kea,  Dennis  Wykoff, 
Luther  Opdycke,  and  others,  their  fel- 
lows, judges  of  the  Court  of  Common 
Pleas  for  said  county,  according  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  by  the  oath  and  affirma- 
tion of  A\tidre7v\  B[/ake]  etc."  {naming 
them'),  "good  and  lawful  men  of  the 
said  county,  sworn  and  affirmed,  (those 
who  were  affirmed,  severally  alleging 
themselves  conscientiously  scrupulous 
of  taking  an  oath,)  and  charged  to  in- 
quire for  the  state  of  New  Jersey,  in  and 
for  the  body  of  the  said  county;  it  is 
presented  in  manner  and  form  follow- 
ing, to  wit:" 

In  Berrian  v.  State,  22  N.  J.  L.  g,  the 
following  caption  to  an  indictment  is 
set  out: 

"  State  of  New  Jersey,  Middlesex  coun- 
ty, to  wit:  —  Be  it  remembered,  that  a 
session  of  the  Court  of  Oyer  and  Ter- 
miner and  General  Jail  Delivery,  holden 
at  New  Brunswick,  in  and  for  the  said 
county  of  Middlesex,  on  Tuesday  the 
seventeenth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  forty-six,  (it  being  the 
third  Tuesday  of  November  in  the  year 
aforesaid)  before  the  Honorable  yiz/w^j 
S.  Nevius,  associate  justice  of  the  Su- 
preme ConrX.  of  Judicature  of  the  state  of 

New  Jersey,   and  P P P , 

M B ,  and  D F- P , 

esq'rs,  and  others,  their  fellows,  judges 
of  the  Inferior  Court  of  Common  Pleas 
in  and  for  the  said  county  of  Aliddlesex, 
constituted  a  Court  of  Oyer  and  Ter- 
miner and  General  Jail  Delivery  in  and 
for  the  said  county,  according  to  the 
form  of  the  statute  in  that  case  made 
and  provided,  by  the  oath  ol  James  C. 
Zabriskie,  etc.,  good  and  lawful  men  of 
the  county  of  Middlesex,  being  then  and 


there  empannelled,  sworn,  and  charged 
diligently  to  inquire  in  behalf  of  the 
state  of  New  Jersey,  and  for  the  body 
of  the  county  of  Middlesex,  it  is  pre- 
sented in  the  manner  and  form  follow- 
ing, to  wit:" 

In  the  case  last  cited  it  was  held  to 
be  correct,  in  the  caption  of  an  indict- 
ment, to  style  the  court  of  oyer  and 
terminer  as  "  the  Court  of  Oyer  and 
Terminer  and  General  fail  Delivery  in 
and  for  the  County  of  Middlesex," 
without  saying  "of  the  State  of  New 
Jersey." 

1.  See  supra,  note  I,  p.  617:  and  Form 
No.  10671,  supra,  and  notes  thereto. 

2.  The  general  statutory  provisions  re- 
lating to  indictments  are  as  follows: 

Alabama.  — Crim.  Code  (1896),  §  4891 
et  seq. 

Arizona. —  Pen.  Code  (1887),  §  1430 
et  seq. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§  2069  et  seq. 

California.  —  Pen.  Code  (1897),  §  940 
et  seq. 

Colorado. — Mills'  Anno.  Stat.  (i8gi), 
§  1432  et  seq. 

Connecticut.  —  Gen.     Stat.    (i888),    § 

1599- 

Delaware.  —  Rev.  Stat.  (1893),  p.  974, 
c.  133. 

District  of  Columbia. — Com  p.  Stat. 
(1894),  c.  55,  §  144  et  seq. 

Florida.  — Rev.  Stat.  (1892),  §  2887 
et  seq. 

Georgia.  —  3  Code  (1895),  §  929  et  seq. 

Idaho.  — Rev.  Stat.  (1887),  §  7665 
et  seq. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  586  et  seq. 

Indiana,  —  Horner's  Stat.  (1896),  § 
1728  et  seq. 

Iowa.  —  Code  (1897),  §  5279  et  seq. 

/Kansas.  —  Gen.  Stat.  (1897),  c.  I02, 
§  66  et  seq. 
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Kentucky.  —  Bullitt's  Crim.  Code 
(1894),  §  118  et  seq. 

Louisiana.  —  Rev.  Laws  (1S97),  §  1047 
et  seq. 

Maine.  — Key.  Stat.  (1883),  c.  133,  § 
§  I  ^^  seq. 

Maryland.  — Pyxb.  Gen.  Stat.  (1888), 
art.  27,  §  283  etseq. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
213. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  9490  et  seq. 

Minnesota.  —  Stat.  (1894),  §  7238  etseq. 

Mississippi. — Anno.  Code  (1892),  § 
1345  et  seq. 

Missouri. — Rev.  Stat.  (1889),  §  4099 
et  seq. 

Montana. — Pen.  Code  (1895),  §  iSio 
et  seq. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
7137  et  seq. 

Nevada.  —  Gen.  Stat.  (1885),  §  4106 
et  seq. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  253. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
1 1 28,  §  40  et  seq. 

New  Mexico.  —  Comp.   Laws  (1897), 

§  3395  et  ■f^?- 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  268  et  seq. 

North  Carolina.  —  Code  (1883),  § 
1 175  et  seq. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
7881  etseq. 

Ohio. —  Bates'  Anno.  Stat.  (1897),  § 
7212  et  seq. 

Oklahoma.  —  Stat.  (1893),  §  5060 
et  seq. 

Oregon.  — Hill's  Anno.  Laws  (1892), 
§  1266  et  seq. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  549,  §  17  etseq. 

Rhode  Island.  —  Gen.  Laws  (1896),  c. 
235. 

South  Carolina.  —  Crim.  Stat.  (1893), 
§  55  et  seq.  (2  Rev.  Stat.  (1893),  §  55 
et  seq). 

South  Dakota.  —  Dakota  Comp.  Laws 
(1887),  §  7233  et  seq. 

Tennessee.  —  Code  (1896),  §  7055  ^/  seq, 

Texas.  —  Code  Crim.  Proc.  (1895), 
art.  435  et  seq. 

Utah.  —  Rev.  Stat.  (1898),  §  4688 
et  seq. 

Vermont.  —  Stat.  (1894),  §  1856  etseq. 

Virginia.  — Code  (1887),  §  3989  et  seq. 

IVashington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  |^  6805  etseq. 

West  Virginia.  — Code  (1891),  c.  158. 


Wisconsin. — Stat.  (1898),  §  4638  et  seq. 
Wyoming.  —  Rev.  Stat.  (1887),  §3242 
et  seq. 

Federal  Courts.  —Rev.  Stat.  (1878),  § 
102 1  et  seq. 

Definition.  —  An  indictment  is  an  ac- 
cusation in  writing  presented  by  the 
grand  jury  to  a  competent  court, 
charging  a  person  with  a  public  of- 
fense. Sand.  &  Dig.  Ark.  (1894),  § 
2069;  Cal.  Pen.  Code,  §  917;  Bullitt's 
Crim.  Code  Ky.  (1895),  §  118;  Minn. 
Stat.  (1894),  §  7204;  Nev.  Gen.  Stat. 
(1885),  §  4083;  N.  Mex.  Comp.  Laws 
(1897),  ^  977;  Cook's  Code  Crim.  Proc. 
N.  Y.  (1898),  §  254;  N.  Dak.  Rev.  Codes 
(1895),  §  7S82;  Okla.  Stat.  (1893),  §  5047; 
Dakota  Comp.  Laws  (1887),  §  7213; 
Tex.  Code  Crim.  Proc.  (1895),  art.  438; 
Utah  Rev.  Stat.  (1898),  §  4605. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  injra,  and  notes  thereto. 

An  indictment  has  also  been  defined 
to  be  an  accusation,  at  the  suit  of  the 
crown,  found  to  be  true  by  the  oaths  of 
the  grand  jury  (i  Archb.  Cr.  Pr.  and  PI. 
63)  *  *  *  a  written  accusation  of  one 
or  more  persons  of  a  crime,  presented 
upon  oath  by  a  jury  of  twelve  or  more 
men,  termed  a  grand  jury  *  *  *  it  is  a 
plain,  brief,  and  certain  narrative  of  an 
offense  committed  by  any  person,  and 
of  those  necessary  circumstances  that 
concur  to  ascertain  the  fact  and  its 
nature,  i  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  168. 

An  indictment  consists  of  (i)  the 
venue;  (2)  the  commencement;  (3)  the 
statement  of  the  offense;  (4)  the  con- 
clusion.    I  Archb.  Cr.  Pr.  and  PI.  63. 

Governed  by  What  Bules  of  Pleading.  — 
Rules  and  principles  of  pleading  relat- 
ing to  the  structure  of  a  declaration 
apply  to  an  indictment;  hence,  where 
the  criminal  laW,  as  to  the  form  of  an 
indictment,  is  silent,  resort  maybe  had 
to  the  decisions  on  the  requisites  of 
pleading  in  civil  actions,  i  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  169. 

Precedents  should  be  carefully  followed 
by  a  judicious  pleader  in  framing  in- 
dictments. I  Bish.  New  Cr.  Proc, 
§336. 

Commencement —  Generally. — The  com- 
mencement  of  the  indictment  proper  is 
the  formal  beginning  of  the  indictment 
introducing  the  charge  of  the  grand 
jury  and  reciting  that  it  is  made  on 
oath.     10  Encycl.  of  PI.  and  Pr.  422. 
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Commencement  —  Names  of  Parties. — 
The  litle  of  the  prosecution  must  be 
contained  in  the  indictment,  which  title 
must  specify  the  names  of  the  parties. 
Sand.  &  H.  Dig.  Ark.  (1894).  §  2090; 
Idaho  Rev.  Stat.  (1887),  §  7677;  Kan. 
Gen.  Stat.  (1897),  c.  102,  §'70;  Bullitt's 
Crim.  Code  Ky.  (1895),  §  122;  Mont. 
Pen.  Code  (1895),  §  1832;  Nev.  Gen. 
Stat.  (1885),  §  4114;  Cook's  Code  Crim. 
Proc.  N.  Y.  (189S),  §  275;  N.  Dak.  Rev. 
Codes  (1895),  §  8039;  Oklahoma  Stat. 
(1893),  §  5068;  Hill's  Anno.  Laws 
Oregon  (1892),  t^  1279;  Dakota  Comp. 
Laws  (1887),  §  7249;  Ballinger's  Anno. 
Codes  &  Stat.  Wash.  (1898),  §  6S40. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

Commencement  —  Name  of  Court.  — 
Name  of  the  court  to  which  the  indict- 
ment is  presented  must  be  stated.  But 
the  name  of  the  court  need  not  be 
stated  if  it  can  be  understood  from  the 
indictment  that  it  is  entitled  in  a  court 
having  authority  to  receive  it.  Arizona 
Pen.  Code  (1887),  §§  1457,  1466;  Sand. 
&  H.  Dig.  Ark.  (1894),  g§  2075,  2090; 
Cal.  Pen.  Code,  §§  950,  959;  Idaho 
Rev.  Stat.  (1887),  §  7677;  Horner's  Stat. 
Ind.  (1896),  §5^  1731,  1756;  Iowa  Code 
(1897),  §  5280;  Kan.  Gen.  Stat.  (1897), 
c.  102,  ^  70;  Bullitt's  Crim.  Code  Ky. 
(1895),  §  122;  Minn.  Stat.  (1894),  §  7247; 
Mont.  Pen.  Code  (1895),  §  1832;  Nev. 
Gen.  Stat.  (1885),  §P  41 14,  4123:  Cook's 
Code  Crim.  Proc.  N.  Y.  (1898),  §§  275. 
284;  N.  Dak.  Rev.  Codes(i895),  §§  8039, 
8047;  Oklahoma  Stat.  (1893),  §§  5068, 
5076;  Hill's  Anno.  Laws  Oregon  (1892), 
§§  1268,  1279;  Dakota  Comp.  Laws 
(1887),  §55  7241,  7249;  Utah  Rev.  Stat. 
(1898),  ^  4741;  Ballinger's  Anno.  Stat. 
Codes  &  Stat.  Wash.  (1898),  §§  6840, 
6850. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 
Commencement  —  Concerning  Grand 
Jury.  —  It  should  appear  that  the  in- 
dictment was  found  by  a  grand  jury 
of  the  county  impaneled  in  the  court 
having  authority  to  receive  it.  Arizona 
Pen.  Code  (1887),  §  1466;  Cal.  Pen. 
Code  (1897),  959;  Horner's  Stat.  Ind. 
(1896),  §  1755;  Iowa  Code  (1897),  §5289; 
Kan.  Gen.  Stat.  (1897),  c.  102,  §  80; 
Minn.  Stat.  (1894),  §  7247;  Nev.  Gen. 
Stat.  (1885),  §  4123;  Cook's  Code  Crim. 
Proc.  N.  Y.  (1898),  S  284;  N.  Dak.  Rev. 
Codes  (1895),  §  8047;  Okla.  Stat.  (1893), 
§   5076;    Hill's    Anno.    Laws    Oregon 


(1892),  §  1279;  Dakota  Comp.  Laws 
(1887),  §  7249;  Utah  Rev.  Stat.  (1898), 
§  4741;  Ballinger's  Anno.  Codes  & 
Stat.  Wash.  (1897),  §  6850. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

Concurrence  of  tivelve  grand  jurors  is 
necessary.  Arizona  Pen.  Code  (1887), 
§  1430;  Sand.  &  H.  Dig.  Ark.  (1894),  § 
2070;  Cal.  Pen.  Code  (1897),  t^  940; 
Conn.  Gen.  Stat.  {1888),  §  1599;  Idaho 
Rev.  Stat.  (1887),  §§  7647,  7665;  Kan. 
Gen.  Stat.  (1897),  c.  102,  §  114;  Miss. 
Anno.  Code  (1892),  §  1345;  Neb.  Comp. 
Stat.  (1897),  §  7133;  N.  Mex.  Comp. 
Laws  (1897),  §g  990,  3396;  Cook's  Code 
Crim.  Proc.  N.  Y.  (1898),  §  268;  N. 
Dak.  Rev.  Codes  (1895),  §|  7992,  8031; 
Bates'  Anno.  Stat.  Ohio  (1897),  §  7206; 
Okla.  Stat.  (1893),  §§  5027,  5060;  Da- 
kota Comp.  Laws  (1887),  g§  7192,  7233; 
Tenn.  Code  (1896),  g  7055;  Ballinger's 
Anno.  Codes  &  Stat.  Wash.  (1897),  § 
6824;  W.  Va.  Code  (1891),  c.  157,  |  8; 
U.  S.  Rev.  Stat.  (1878),  §  1021;  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  306. 

Concurrence  of  nine  grand  jurors  is 
required  to  find  an  indictment.  Mills' 
Anno.  Stat.  Colo.  (1891),  §  296;  Bul- 
litt's Crim.  Code  Ky.  (1895),  §  119;  Ky. 
Const.,  §  248;  Mo.  Rev.  Stat.  (1889),  § 
4090;  Wyoming  Laws  (1890),  c.  59,  §  16; 
Laws  (1895),  c.  114. 

Concurrence  of  eight  grand  jurors  is 
necessary  to  the  finding  of  an  indict- 
ment.    Nev.   Laws  (1893),  c.  46,  c.  58, 

Concurrence  of  five  grand  jurors  is 
necessary  to  the  finding  of  an  indict- 
ment. Horner's  Stat.  Ind.  (1896),  § 
1669;  Mont.  Pen.  Code  (1895),  g§  1751, 
1810;  Hill's  Anno.  Laws  Oregon  (1892), 
§  1259;  Utah  Rev.  Stat.  (1898),  §  4723. 

Concurrence  of  four  grand  jurors  is 
necessary  to  the  finding  of  the  indict- 
ment.    Iowa  Code  (1897),  §  5274. 

Charging  Part  —  Generally.  —  The  in- 
dictment must  state  the  facts  constitut- 
ing the  offense  in  ordinary  and  concise 
language,  without  prolixity  or  repeti- 
,tion,  in  such  manner  as  to  enable  a 
person  of  common  understanding  to 
know  what  is  intended,  and  with  that 
degree  of  certainty  which  will  enable 
the  court,  on  conviction,  to  pronounce 
the  proper  judgment.  Ala,  Crim.  Code 
(1896),  §4896;  Arizona  Pen.  Code  (1887), 
g§  1457,  1466;  Sand.  &  H.  Dig.  Ark. 
(1894),  §§  2075,  2ogo;  Cal.  Pen.  Code 
(1897),  §§  950,  959;  Mills'  Anno.  Stat. 
Colo.  (1891),  §    1432;    Fla.   Rev.    Stat. 


631 


Volume  9. 


10678. 


INDICTMENTS. 


10678. 


(1892),  §  2892;  Idaho  Rev.  Stat.  (1887), 
§7677;  Horner's  Stat. Ind. (1896), §^  1731, 
1755;  Iowa  Code  (1897).  §§  5280,  5289; 
Kan.  Gen.  Stat.  (1897),  c.  102,  g§  70, 
80;  Bullitt's  Crim.  Code  Ky.  (1895),  § 
122;  How.  Anno.  Stat.  Mich.  (1882), 
§  9539;  Mont.  Pen.  Code  (1895),  §  1832; 
Nev.  Gen.  Stat.  (1885),  ^§  4114,  4123; 
Cook's  Code  Crim.  Proc.  N.  Y.  (1898), 
§§  275,  284;  N.  H.  Pub.  Stat.  (1891),  c. 
253,  I  9;  N.  J.  Gen.  Stat.  (1895),  p. 
1128;  ^42;  N.  Car.  Code  (1883),  §  1183; 
N.  Dak.  Rev.  Codes  (1895),  §§  8039, 
8047;  Hill's  Anno.  Laws  Oregon  (1892), 
§§  1268,  1279;  Dakota  Comp.  Laws 
(1887),  §§  7241,  7249;  Tenn.  Code  (1896), 
§§  7277,  7080;  Tex.  Pen,  Code  (1895), 
arts.  439,  448;  Utah  Rev.  Stat.  (1898), 
§  4741 :  Ballinger's  Anno.  Codes  &  Stat. 
Wash.  (1897),  §§  6840,  6850. 

Indictment  must  be  direct  and  cer- 
tain with  respect  to  (i)  the  party 
charged;  (2)  the  offense  charged;  (3) 
the  particular  circumstances  of  the 
offense  charged,  when  they  are  neces- 
sary to  constitute  a  complete  offense. 
Arizona  Pen.  Code  (1887),  §  1459;  Sand. 
&  H.  Dig.  Ark.  (1894),  §  2074;  Cal. 
Pen.  Code  (1897),  §  952;  Idaho  Rev. 
Stat.  (1887),  §  7679;  Iowa  Code  (1897), 
§5282;  Kan.  Gen.  Stat.  (1897),  c.  102, 
§71;  Bullitt's  Crim.  Code  Ky.  (1895), 
§  124;  Mont.  Pen.  Code  (1895),  §  1834; 
Nev.  Gen.  Stat.  (1885),  §  4116;  N.  Dak. 
Rev.  Codes  (1895),  §  8040;  Okla.  Stat. 
(1893),  >5  5069;  Hill's  Anno.  Laws  Ore- 
gon (1892),  §  1271;  Dakota  Comp. 
Laws  (1887),  §  7242;  Utah  Rev.  Stat. 
(1898),  §  4732;  Ballinger's  Anno.  Codes 
&  Stat.  Wash.  (1897),  §  6842. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

Charging  Part  —  Name  of  Accnsed  — 
Generally.  —  Defendant  must  be  named, 
or  if  his  name  cannot  be  discovered  it 
must  be  described  by  a  fictitious  name, 
accompanied  by  a  statement  that  his 
true  name  is  to  the  jury  unknown. 
Arizona  Pen.  Code  (1887),  §  1466;  Cal. 
Pen.  Code  (1897),  §  959;  Horner's  Stat. 
Ind.  (1896),  §  1755;  Iowa  Code  (1897),  § 
5289;  Kan.  Gen.  Stat.  (1897),  c.  102,  §  80; 
Minn.  Stat.  (1894),  §  7247;  Nev.  Gen. 
Stat.  (1885),  ^  4123;  Cook's  Code  Crim. 
Proc.  N.  Y.  (1898),  §  284;  N.  Dak.  Rev. 
Codes  (1895),  S  8047;  Okla.  Stat.  (1893), 
§  5076;  Hill's  Anno.  Laws  Oregon 
(1892),  §  1279;  Dakota  Comp.  Laws 
(1887),  §  7249;  Utah  Rev.  Stat.  (1898).  § 
4741;  Ballinger's  Anno.  Codes  &  Stat. 
Wash.  (1897),  §  6850. 


See  also  list  of  statutes  cited  supra,. 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

Charged  by  Fictitious  or  Erroneous 
Name. —  When  the  defendant  is  charged 
by  a  fictitious  or  erroneous  name,  and 
in  any  stage  of  the  proceedings  his  true 
name  is  discovered,  it  must  be  inserted 
in  the  subsequent  proceedings,  refer- 
ring to  the  fact  of  his  being  charged  by 
the  name  mentioned  in  the  indictment. 
Arizona  Pen.  Code  (1887),  §  1460;  Cal. 
Pen.  Code  (1897),  §953;  Idaho  Rev.  Stat. 
(1887),  §  7680;  Horner's  Stat.  Ind. 
(1896),  §  1743;  Miss.  Anno.  Code  (1892), 
§  1357;  Mo.  Rev.  Stat.  (1889),  §  4113; 
Mont.  Pen.  Code  (1895),  §  1835;  Nev. 
Gen.  Stat.  (1885),  §  4117;  Cook's  Code 
Crim.  Proc.  N.  Y.  (1898),  §277;  N.  Dak. 
Rev.  Codes  (1895),  §  8041;  Okla.  Stat. 
(1893),  ^  5070;  Hill's  Anno.  Laws 
Oregon  (1892),  §  1272;  Dakota  Comp. 
Laws  (1887),  §  7243;  Utah  Rev.  Stat. 
(1898),  4733;  Ballinger's  Anno.  Codes 
&  Stat.  Wash.  (1897),  §  6843. 

Charging  Part  —  "Time  of  Commission  — 
Generally.  —  Time  of  the  commission 
of  the  offense  should  be  stated,  which 
time  should  be  prior  to  the  date  of 
finding  of  the  indictment.  Arizona 
Pen.  Code  (1887),  §  1466;  Sand.  &  H. 
Dig.  Ark.  (1894);  §  2075;  Cal.  Pen. 
Code  (1897),  §  959;  Horner's  Stat.  Ind. 
(1896),  I  1755;  Iowa  Code  (1897),  §  5289; 
Kan.  Gen.  Stat.  (1897),  c.  102,  §  80; 
Minn.  Stat.  (1894),  §  7247;  Nev.  Gen. 
Stat.  (1885),  ^  4123;  Cook's  Code  Crim. 
Proc.  N.  Y.  (1898),  §  284;  N.  Dak.  Rev. 
Codes  (1895),  S  8047;  Okla.  Stat.  (1893),  § 
5076;  Hill's  Anno.  Laws  Oregon  (1892), 
§  1279;  Dakota  Comp.  Laws  (1887),  § 
7249;  Tex.  Code  Crim.  Proc.  (1895), 
art.  439;  Utah  Rev.  Stat.  (1898),  §4741; 
Ballinger's  Anno.  Codes  &  Stat.  Wash. 
(1897),  §  6850. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

The  precise  time  need  not  necessarily 
be  stated:  the  offense  may  be  alleged 
to  have  been  committed  at  any  time 
before  the  finding  of  the  indictment, 
unless  time  is  a  material  ingredient  of 
the  offense.  Ala.  Crim.  Code  (1896),  ^ 
4901;  Arizona  Pen.  Code  (1887),  §  1462J 
Cal.  Pen.  Code  (1897),  §  955;  Horner's 
Stat.  Ind.  (1896),  §  1738;  Iowa  Code 
(1897),  §  5285;  Kan.  Gen.  Stat.  (1897),  c. 
102,  ^  72;  Bullitt's  Crim.  Code  Ky. 
(1895),  §  129;  La.  Rev.  Laws  (1897),  § 
1063;  How.  Anno.  Stat.  Mich  (1882),  § 
9534;  Miss.  Anno.  Code  (1892),  §  1356; 
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Mo.  Rev.  Stat.  (1889),  §  4115;  Mont. 
Pen.  Code  (1895),  §  1837;  Neb.  Comp. 
Stat.  (1897).  §  7137;  Nev.  Gen.  Stat. 
(1885),  §  4119;  Cook's  Code  Crim.  Proc. 
N.  Y.  (1898),  §  280;  N.  Car.  Code  (1883), 
§  1189;  N.  Dak.  Rev.  Codes  (1895),  § 
8043;  Bates'  Anno.  Stat.  Ohio  (1897),  § 
7215;  Okla.  Stat.  (1893),  §  5072;  Hill's 
Anno.  Laws  Oregon  (1892),  8  1274; 
Dakota  Comp.  Laws  (1887),  §  7245; 
Tenn.  Code  (1896),  §  7087;  Utah  Rev. 
Stat.  (1898),  §  4737;  Vt.  Stat.  (1894),  § 
191 1 ;  Va.  Code  (1887),  §  3999;  W.  Va. 
Code  (1891),  c.  158,  §  10;  Ballinger's 
■Anno.  Codes  &  Stat.  Wash.  (1897),  S 
6845;   Wyoming    Rev.    Stat.    (1887),    | 

3244. 
duurging  Psirt  —  Place  of  Commission  — 

Generally.  —  Place  of  the  commission 
of  the  offense  should  be  stated,  and  it 
should  appear  that  the  offense  charged 
was  committed  at  some  place  within 
the  jurisdiction  of  the  court.  Arizona 
Pen.  Code  (1887),  §  1466;  Sand.  &  H. 
Dig.  Ark.  (1894),  ^  2075;  Cal.  Pen. 
Code  (1897),  §  959;  Horner's  Stat.  Ind. 
(1896),  §  1755;  Iowa  Code(i897),  §  5289; 
Kan.  Gen.  Stat.  (1897),  c.  102,  §  80; 
Minn.  Stat.  (1894),  §  7247;  Nev.  Gen. 
Stat.  (1885),  §  4123;  Cook's  Code  Crim. 
Proc.  N.  Y.  (1898),  §  284;  N.  Dak.  Rev. 
Codes  (1895),  §  8047;  Okla.  Stat.  (1893), 
§  5076;  Hill's  Anno.  Laws  Oregon 
(1892),  §  1279;  Dakota  Comp.  Laws 
(1887),  §  7249;  Tex.  Code  Crim.  Proc. 
(1895),  art.  439;  Utah  Rev.  Stat.  (1898), 
§  4741;  Ballinger's  Anno.  Codes  & 
Stat.  Wash.  (1897),  §  6850. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

It  is  not  necessary  to  allege  place  where 
the  offense  was  committed,  but  it  must 
be  proved,  at  the  trial,  to  have  been 
committed  within  the  jurisdiction  of 
the  county  in  which  the  indictment  is 
preferred.  Ala.  Crim.  Code  (1896), 
I  4902;  Sand.  &  H.  Dig.  Ark.  (1894), 
§  2082. 

It  shall  not  be  necessary  to  state  any 
venue  in  the  body  of  any  indictment, 
but  the  slate,  parish,  or  other  jurisdic- 
tion named  in  the  margin  thereof  shall 
be  taken  to  be  the  venue  for  all  the 
facts  stated  in  the  body  of  such  indict- 
ment; provided,  that  in  cases  where 
local  description  is  or  hereafter  shall 
be  required,  such  local  description 
shall  be  given  in  the  body  of  the  indict- 
ment. La.  Rev.  Laws  (1897),  §  1062; 
Md.  Pub.  Gen.  Laws  (i888),  art.  27, 
g  286;  How.  Anno.  Stat.  Mich.  (1882), 


§  9533;  Mo.  Rev.  Stat.  (1889),  §  4107; 
Tenn.  Code  (1896),  §  7088. 

Charging  Part  —  Common-law  Indict- 
ment.—  In  an  indictment  for  an  offense 
which  was  indictable  at  common  law, 
the  offense  may  be  charged  and  de- 
scribed as  at  common  law.  Ala.  Crim. 
Code  (1896),  §  4899;  Miss.  Anno.  Code 
(1892),  §  1453;  Tenn.  Code  (1896),  § 
7082. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

Charging  Part  —  Following  Language 
of  Statute — Generally.  —  Every  indict- 
ment shall  be  deemed  good  which 
charges  the  crime  substantially  in  the 
language  of  the  statute.  Mills'  Anno. 
Stat.  Colo.  (1891),  §  1432;  Fla.  Rev. 
Stat.  (1892),  §  2892;  How.  Anno.  Stat. 
Mich.  (1882),  §  9539;  Minn.  Stat.  (1894), 
§  7247;  Bright.  Pur.  Dig.  Pa.  (1894),  p. 

549.  §  19- 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

Need  not  strictly  follow  language  of  the 
statute:  other  words  conveying  the 
same  meaning  may  be  used.  Arizona 
Pen.  Code  (1887),  §  1465;  Sand.  &  H. 
Dig.  Ark.  (1894),  §  2088;  Cal.  Pen. 
Code  (1897),  §  958;  Horner's  Stat.  Ind. 
(1896),  ^1737;  Iowa  Code  (1897),  §  5288; 
Kan.  Gen.  Stat.  (1897),  c.  102,  §  76;  Bul- 
litt's Crim.  Code  Ky.  (1895),  ^  136; 
Cook's  Code  Crim.  Proc.  N.  Y.  (1898), 
§  283;  Okla.  Stat.  (1893),  §  5075;  Tex. 
Code  Crim.  Proc.  (1895),  art.  462. 

Charging  Part  —  Alternative  Aver- 
ments.—  When  an  offense  may  be  com- 
mitted by  the  use  of  different  means, 
the  means  may  be  alleged  in  the  alter- 
native in  the  same  count.  Arizona 
Pen.  Code  (1887),  §  1461;  Cal.  Pen. 
Code  (1897),  §  954;  Idaho  Rev.  Stat. 
(1887),  §  7681;  Tenn.  Code  (1896),  § 
7084;  Tex.  Code  Crim.  Proc.  (1895), 
art.  461. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

Averment  of  Intent  to  Injure.  —  When 
material,  the  name  of  the  person  in- 
jured or  attempted  to  be  injured  should 
be  set  forth  when  known  to  the  grand 
jury,  or  if  not  known  this  fact 
should  be  stated.  Horner's  Stat.  Ind. 
(1896),  §  1755;  Iowa  Code  (1897),  § 
5289;  Kan.  Gen.  Stat.  (1897),  c.  102,  § 
80;  Minn.  Stat.  (1894),  §  7247;  Nev. 
Gen.  Stat.  (1885),  §4123;  Cook's  Code 
Crim.  Proc.  N.  Y.  (1898),  §  284;  N.  Dak. 
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Rev.  Codes  (1895),  §  8047;  Okla.  Stat. 
(1893),  §  5076;  Hill's  Anno.  Laws  Ore- 
gon (1892),  §  1279;  Dakota  Comp. 
Laws  (1887),  ^  7249;  Utah  Rev.  Stat. 
(1898),  5^  4741;  Ballinger's  Anno.  Codes 
&  Stat.  Wash.  (1897),  §  6850. 

But  when  an  ofifense  involves  the 
commission  of  or  the  attempt  to  com- 
mit a  private  injury,  and  is  described 
with  sufficient  certainty  in  other  re- 
spects to  identify  the  act,  an  erroneous 
allegation  as  to  the  person  injured  or 
intended  to  be  injured  is  not  material. 
Arizona  Pen.  Code  (1887),  §  1463;  Sand. 
&  H.  Dig.  Ark.  (1894),  §  2080;  Cal.  Pen. 
Code  (1897),  §  956;  Mont.  Pen.  Code 
(1895),  ^  1838;  Nev  Gen.  Stat.  (1885), 
§  4120;  Cook's  Code  Crim.  Proc.  N.  Y. 
(1898).  §  281;  N.  Dak.  Rev.  Codes 
(1S95),  §  8044;  Okla.  Stat.  (1893),  § 
5073;  Hill's  Anno.  Laws  Oregon  (1892), 
g  1275;  Dakota  Comp.  Laws  (1887),  § 
7246;  Utah  Rev.  Stat.  (1898),  §  4738; 
Ballinger's  Anno.  Codes  &  Stat  Wash. 
(1897),  §  6846;  W.  Va.  Code  (1891),  c. 
15S,  §  8. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

Charging  Fart  —  Matters  of  Judicial  No- 
tice.—  Matters  of  judicial  notice  need 
not  be  stated  in  the  indictment.  Ala. 
Crim.  Code  (1896),  §  4907;  Arizona  Pen. 
Code  (1887),  §  1468;  Sand.  &  H.  Dig. 
Ark.  (1894),  §  2087;  Cal.  Pen.  Code 
(1897),  §  961;  Horner's  Stat.  Ind.  (1896), 
§  1739;  Iowa  Code  (1897),  §  5291;  Kan. 
Gen  Stat.  (1897),  c.  102,  §  77;  Bullitt's 
Crim.  Code  Ky.(i8g5),  ij  130;  Mont.  Pen. 
Code  (1895).  §  1843;  Nev.  Gen.  Stat. 
(1885),  §  4125;  Cook's  Code  Crim.  Proc. 
N.  Y.  (1898),  §  286:  N.  Dak.  Rev.  Codes 
(1895)  §  8049;  Okla.  Stat.  (1893),  §  5078; 
Hill  s  Anno.  Laws  Oregon  (1892),  §  1281; 
Dakota  Comp.  Laws  (1887),  §  7251; 
Tenn.  Code  (1896),  §  7081;  Tex.  Code 
Crim.  Proc.  (1895),  art.  463;  Utah  Rev. 
Slat.  (1898),  §  474.3;  Ballinger's  Anno. 
Codes  &  Stat.  Wash.  (1897),  §  6852; 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  231. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  i^^fra,  and  notes  thereto. 

Charging  Fart  —  Pleading  Determina- 
tion of  Court  of  Special  Jurisdiction.  —  In 
pleading  a  judgment,  or  other  deter- 
mination of  or  proceeding  before  a 
court  or  officer  of  special  jurisdiction,  it 
is  not  necessary  to  state  the  facts  con- 
ferring jurisdiction,  but  the  judgment 
or  determination  may  be  stated  to  have 


been  duly  given  or  made.  The  facts 
constituting  jurisdiction  shall,  how- 
ever, be  established  on  trial.  Arizona 
Pen.  Code  (1887),  §  1469;  Sand.  &  H. 
Dig.  Ark.  (1894),  §  2083;  Cal.  Pen. 
Code  (1897),  tj  962 :  Horner's  Stat.  Ind. 
(1896),  §  1740;  Iowa  Code  (1897),  §  5292; 
Kan.  Gen  Stat.  (1897),  c.  102,  §  78; 
Bullitt's  Crim.  Code  Ky.  (1895),  §  131; 
How.  Anno.  Stat.  Mich.  (1882),  §  9543; 
Minn.  Stat.  (1894),  §  7249;  Mont.  Pen. 
Code  (1895),  §  1844:  Nev.  Gen.  Stat. 
(1885),  §  4126;  Cook's  Code  Crim. 
Proc.  N.  Y.  (1898),  ^  287;  N.  Dak.  Rev. 
Codes  (1895),  §  8050;  Okla.  Stat.  (1893), 
§  5079;  Hill's  Anno.  Laws  Oregon 
(1892),  §  1282;  Dakota  Comp.  Laws 
(1887),  ^  7252;  Tenn.  Code  (1896),  g 
7091;  Utah  Rev.  Stat.  (1898),  §  4744; 
Ballinger's  Anno.  Codes  «&  Stat.  Wash. 
(1897),  §  6858;  Wis.  Stat.  (189S),  §  4670. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

Charging  Fart  —  Fleading  Frivate  Stat- 
ute.—  In  pleading  a  private  statute  or 
a  right  derived  therefrom,  it  is  sufficient 
to  refer  to  the  statute  by  its  title  and 
the  day  of  its  passage.  Arizona  Pen. 
Code  (1887),  §  1470;  Cal.  Pen.  Code 
(1897),  §  963;  Horner's  Stat.  Ind.  (1896), 
§  1741;  Iowa  Code  (1897),  §  5293;  Kan. 
Gen.  Stat.  (1897),  c.  102,  §  79;  Minn. 
Stat  (1894),  S  7250;  Mont.  Pen.  Code 
(1895),  t^  1845;  Nev.  Gen.  Stat.  (1885), 
§4127;  N.  H.  Pub.  Stat.  (1891),  c.  253, 
§  9;  Cook's  Code  Crim.  Proc.  N.  Y. 
(1898),  §288;  N.  Dak.  Rev.  Codes  (1895), 
§  8051,  Okla.  Stat.  (1893),  §  5080; 
Hill's  Anno.  Laws  Oregon  (1892),  § 
1283;  Dakota  Comp.  Laws  (1887).  ^ 
7253;  Utah  Rev.  Stat.  (1898).  §  4745: 
Ballinger's  Anno.  Codes  &  Stat.  Wash. 
(1897),  §  6854;  Wis.  Stat.  (1898),  §  4671. 
See  also  I  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  277. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

Charging  Part  —  Presumptions  of  Law. — 
Presumptions  of  law  need  not  be  stated 
in  an  indictment.  Ala.  Crim.  Code 
(i8g6),  §  4907;  Arizona  Pen.  Code (1887), 
§  1468;  Sand.  &  H.  Dig.  Ark.  (1894),  § 
2087;  Cal.  Pen.  Code  (1897),  §  961; 
Horner's  Stat.  Ind.  (1896),  §  1739;  Iowa 
Code  (1897),  §  5291;  Kan.  Gen.  Stat. 
(1897),  c.  102,  ^77;  Bullitt's  Crim.  Code 
Ky.  (1895),  §  130;  Mont.  Pen.  Code 
(1895),  §  1843;  Nev.  Gen.  Stat.  (1885),  § 
4125;  Cook's  Code  Crim.  Proc.  N.  Y. 
(1898),  §  286;  N.  Dak.  Rev.  Stat.  (1S95), 
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§8049;  Okla.  Stat.  (1S93),  §  5078;  Hill's 
Anno.  Laws  Oregon  (1892),  §  1281, 
Dakota  Comp.  Laws  (1887),  §  7251; 
Tenn.  Code  (1896),  $5  7081;  Utah  Rev. 
Stat.  (1S98).  ^  4743;  Baliinger's  Anno. 
Codes  &  Stat.  Wash.  (1897),  §  6852;  i 
Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  231. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

Charging  Part  —  Technical  Terms  — 
Generally.  —  No  merely  formal  or  tech- 
nical words  shall  be  necessary  in  an 
indictment  if  without  them  the  offense 
be  certainlyand  substantially  described. 
Miss.  Anno.  Code  (1892),  §  1351;  Tenn. 
Code  (1896),  §  7078. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  itifra,  and  notes  thereto. 

''''As  appears  by  the  record"  are  un- 
necessary words.  La.  Rev.  Laws  (1897), 
§  1063;  Md.  Pub.  Gen  Laws  (1888),  art. 
27,  §  286;  How.  Anno.  Stat.  Mich.  (1882), 
§  9534;  Mo.  Rev.  Stat.  (1889),  §  4115; 
Neb.  Comp.  Stat.  (1897),  §  7137;  N.  Car. 
Code  (1883),  §  1 189;  Bates'  Anno.  Stat. 
Ohio  (1897),  I  7215;  Vt.  Stat.  (1894),  § 
1911 ;  Wyoming  Rev.  Stat.  (1887).  i^  3244. 

"^«'m^,"  generally,  unless  connected, 
with  some  other  matter,  will  relate  to 
the  time  of  the  indictment  rather  than 
to  the  time  of  the  commission  of  the 
offense.     I  Bish.  New  Cr.  Proc,  §  410. 

"'Force  and  arms"  are  not  words 
essential  to  the  validity  of  an  indict- 
ment. Ala.  Crim.  Code  (1896),  §  4896; 
Mills'  Anno.  Stat.  Colo.  (1S91),  §  1433; 
Del.  Rev.  Stat.  (1893),  p.  981,  c.  133,  § 
28;  Starr  &  C.  Anno.  Stat.  111.  (1896).  c. 
38,  par.  594;  Horner's  Stat.  Ind.  (1896), 
I  1756;  Iowa  Code  (1897),  §  5290;  La. 
Rev.  Laws  (1897),  §  1063;  Md.  Pub. 
Gen.  Laws  (1888),  art.  27,  §  286;  Miss. 
Anno.  Code  1(1892),  §  1351;  Mo.  Rev. 
Stat.  (1889),  5^  4115;  Neb.  Comp.  Stat. 
(1897),  §  7137;  N.  Car.  Code  (1883),  ^ 
1189;  Bates'  Anno.  Stat.  Ohio  (1897), 
§  7215;  Tenn.  Code  (1896),  §  7078;  Tex. 
Code  Crim.  Proc.  (1895),  art.  448;  Vt. 
Stat.  (1894).  g  191 1 ;  Va.  Code  (1887),  § 
3999;  W.  Va.  Code  (1891),  c.  158,  §  10; 
Baliinger's  Anno.  Codes  &  Stat.  Wash. 
(1897),  §  6851;  Wyoming  Rev.  Stat. 
(1887),  §  3244;  I  Bish.  New  Cr.  Proc, 
§  502. 

The  words  "  with  force  and  arms," 
anciently  "  vi  et armis,"  were  necessary 
in  indictments  which  amounted  to  an 
actual  disturbance  of  the  peace  or  con- 
sisted in  any  way  of  acts  of  violation. 


I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  240.  But  this  has  been  modified 
by  statute,  i  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lond.  ed.)  241.  And  it  seems 
to  be  generally  agreed  that  where  any 
other  words  are  used,  implying  force, 
the  omission  oi '' vi  et  armis"  is  suffi- 
ciently supplied.  I  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  241. 

"  Feloniously." — It  shall  not  be  neces- 
sary to  allege  in  an  indictment  that  the 
offense  charged  is  a  felony  or  feloni- 
ous, or  done  feloniously;  nor  shall  any 
indictment  be  quashed  by  reason  of  the 
omission  of  such  words.  Fla.  Rev. 
Stat.  (1892),  g  2894;  Tex.  Code  Crim. 
Proc.  (1S95),  art.  447. 

But  at  common  law  the  word  "  felo- 
niously "  was  necessary  in  every  in- 
dictment for  a  felony,  i  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  242. 

'''Knowingly."  —  It  has  been  held  that 
the  word  "knowingly"  sufficiently 
averred  knowledge,  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  174,  241. 

' '  Moved  and  instigated  by  the  devil  ' ' 
are  unnecessary  words.  Tenn.  Code 
(1896),  §  7078. 

The  words  "  not  having  the  fear  of 
God  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the 
devil,"  though  usual,  are  not  necessary 
in  an  indictment,  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  240. 

"Same,"  "Said"  and  "Aforesaid." 
—  The  word  "aforesaid"  generally 
refers  to  the  last  antecedent.  But 
matter  stated  in  a  parenthesis  saves 
the  rule  of  grammar  that  the  words 
"  the  said  "  and  "  aforesaid  "  referred  to 
the  last  antecedent,  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  173. 

The  word  "same,"  being  more  ex- 
plicit than  the  word  "  aforesaid,"  does 
not  invariably  refer  to  the  last  ante- 
cedent. I  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  173. 

"Unlawfully." — The  term  "unlaw- 
fully," which  is  frequently  used  in  the 
description  of  an  offense,  is  unneces- 
sary wherever  the  crime  existed  at 
common  law,  but  if  a  statute,  in  describ- 
ing an  offense  which  it  creates,  using 
the  word,  the  indictment  founded  on 
the  act  will  be  bad  if  the  word  "  unlaw- 
fully "  is  omitted,  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  241. 

Charging  Part  —  Surplusage.  —  Sur- 
plusage, or  repugnant  allegations, 
when  there  is  sufficient  matter  alleged 
to  indicate  the  crime  and  the  person 
charged,  shall  not  be  ground  for  quash- 
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ing  the  indictment.  Horner's  Stat. 
Ind.  (1896),  §  1756;  Iowa  Code  (1897), 
§  5290;  Mo.  Rev.  Stat.  (1889),  §  4115; 
Neb.  Comp.  Stat.  (1897),  §  7137;  Bates' 
Anno.  Stat.  Ohio  (1897),  §7215;  Ballin- 
ger's  Anno.  Codes  &  Stat.  Wash.  (1897), 
§6851;  Wyoming  Rev.  Stat.  (1887),  § 
3244;  I  Bish.  New  Cr.  Proc,  §§  477 
etseq.,  J^9iget  seq.;  I  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lond.  ed.)  231,  294  et  seq. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

Charging  Part  —  Construction  ofWords. 
—  The  words  used  in  an  indictment 
must  be  construed  in  their  usual  accep- 
tation in  common  language,  except  such 
words  and  phrases  as  may  be  defined 
by  law,  which  must  be  construed  ac- 
cording to  their  legal  definition.  Ala. 
Crim.  Code  (1896),  §  4897;  Arizona 
Pen.  Code  (1887),  §  1464;  Sand.  &  H. 
Dig.  Ark.  (1894),  §  2089;  Cal.  Pen. 
Code  (1897),  §  957;  Horner's  Stat.  Ind. 
(1896).  §  1736;  Iowa  Code  (1897),  §  5287; 
Kan.  Gen.  Stat.  (1897),  c.  102,  §  75; 
Bullitt's  Crim.  Code  Ky.  (1895),  §  137; 
Mont.  Pen.  Code  (1895),  §  1839;  Nev. 
Gen.  Stat.  (1885),  §§  4121,  4122;  Cook's 
Code  Crim.  Proc.  (1898),  §  282;  N. 
Dak.  Rev.  Codes  (1895),  §§  8045,  8046; 
Okla.  Stat.  (1893),  §  5074;  Hill's  Anno. 
Laws  Oregon  (1892),  §§  1277,  1278; 
Dakota  Comp.  Laws  (1887).  §^  7247, 
7248;  Utah  Rev.  Stat.  (1898),  §  4739; 
Ballinger's  Anno.  Codes  &  Stat.  Wash. 
(1897),  §§  6848.  6849. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  i*^fra,  and  notes  thereto. 

Charging  Part  —  Immaterial  Defects.  — 
Defects  and  imperfections  which  do 
not  tend  to  prejudice  a  substantial 
right  of  a  defendant  upon  its  merits 
are  immaterial.  Arizona  Pen.  Code 
(1887),  t5  1467;  Sand.  &  H.  Dig.  Ark. 
(1894),  §  2076;  Cal.  Pen.  Code  (1897),  § 
960;  Del.  Rev.  Slat.  (1893),  p.  981,  c. 
133,  §  28;  Starr  &  C.  Anno.  Stat.  111. 
(1896),  c.  38,  par.  594;  Horner's  Stat. 
Ind.  (1896),  §  1756;  Iowa  Code  (1897), 
§  5290;  Kan.  Gen.  Stat.  (1897),  c.  102, 
§  81;  La.  Rev.  Laws  (1897),  i^S  1047, 
1063;  How.  Anno.  Stat.  Mich.  (1882),  § 
9534;  Minn'  Stat.  (1894),  §  7248;  Mo. 
Rev.  Stat.  (1889),  ^  4115,  Mont.  Pen. 
Code  (1895),  ^  1842;  Neb.  Comp.  Stat. 
(1897),  §  7137;  Nev.  Gen.  Stat.  (1885), 
^  4124;  N.  J.  Gen.  Stat.  (1895),  p.  1128, 
^  40;  Cook's  Code  Crim.  Proc.  N.  Y. 
(1898),  §  285;  N.  Car.  Code  (1883),  § 
1189;  N.  Dak.  Rev.  Codes(i895),  §8048; 


Bates'  Anno.  Stat.  Ohio  (1897),  §  7215; 
Okla.  Stat.  (1893),  ^  5077;  Hill's  Anno. 
Laws  Oregon  (1892),  §  1280;  Dakota 
Comp.  Laws  (1887),  §  7250;  Tex.  Code 
Crim.  Proc.  (1895),  art.  464;  Utah  Rev. 
Stat.  (1898),  §  4742;  Va.  Code  (1887J,  § 
3999;  W.  Va.  Code  (1891),  C.  158,  §  10; 
Ballinger's  Anno.  Codes  &  Stat.  Wash. 
(1897),  §  6851;  Wis.  Stat.  (1898),  §  4659; 
Wyoming  Rev.  Stat.  (1887),  >5>^  3244, 
3245;  U.  S.  Rev.  Stat.  (1878;,  §  1025. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678  to  10733,  infra,  and  notes  thereto. 

Joinder  of  Offenses. —  But  one  offense 
must  be  charged,  although  the  same 
offense  may  be  set  forth  in  different 
forms  under  different  counts.  Arizona 
Pen.  Code  (1887),  §  1461;  Sand.  &  H. 
Dig.  Ark.  (1894),  §  2077;  Cal.  Pen.  Code 
(1897),  §  954;  Idaho  Rev.  Stat.  (1887),  § 
7681;  Iowa  Code  (1897),  §  5284;  Bul- 
litt's Crim.  Code  Ky.  (1895),  §  126;  i 
Bish.  New  Cr.  L.,  §444  et  seq.;  I  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  252 
et  seq. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  Forms  Nos.  10678, 
10733,  infra,  and  notes  thereto. 

Conclusion  —  Against  the  Form  of  the 
Statute,etc.  —  The  words  "  contrary  to 
the  form  of  the  statute"  are  unneces- 
sary. Ala.  Crim.  Code  (1896),  §  4896; 
Horner's  Stat.  Ind.  (1896),  ^  1756;  Iowa 
Code  (1897),  §  5290;  Miss.  Anno.  Code 
(1892).  g  1351;  Mo.  Rev.  Stat.  (1889),  § 
4115;  Neb.  Comp.  Stat.  (1897),  §  7137; 
N.  Car.  Code  (1883),  §  1189;  Tenn. 
Code  (1896),  §  7078;  Tex.  Code  Crim. 
Proc.  (1895),  art.  448;  Vt.  Stat.  (1894),  § 
1911;  Va.  Stat.  (1887),  §  3999;  W.  Va. 
Code  (1891),  c.  153,  ^  10;  Ballinger's 
Anno.  Codes  &  Stat.  Wash.  (1897),  g 
6851;  Wyoming  Rev.  Stat.  (1887),  §  3244. 

"Against  the  form  of  the  statute," 
instead  of  "against  the  form  of  the 
statutes,"  or  vice  versa,  is  immaterial. 
La.  Rev.  Laws  (1897),  §  1063;  Md.  Pub. 
Gen.  Laws  (1888),  art.  27,  §  2S6;  N. 
Car.  Code  (1883),  §  1189;  Vt.  Stat. 
(1894),  g  1911. 

If  the  offense  is  a  statutory  offense, 
the  indictment  must  conclude  that  the 
same  is  contrary  to  the  statute  in  such 
case  made  and  provided.  S.  Car. 
Crim.  Stat.  (1893),  |  55. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  Forms  Nos.  10678, 
10733,  infra,  and  notes  thereto. 

Conclusion  —  Against  the  Peace,  etc.  — 
Indictment  shall  conclude:  "Against 
the  peace  and   dignity  of   the   state," 
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Form  No.  10678.' 

(2  Chit.  Cr.  L.  (5th  Am.  from  2ci  Lond.  ed.)  i.) 
Middlesex^     The  jurors  for  our  lord  the  king  upon  their  oath  pre- 


etc,  Ala.  Crim.  Code  (1896),  §  4893, 
Ark.  Const.,  art.  7,  ^  49;  N.  H. 
Const.,  pt.  2,  art.  87;  Pa.  Const.,  art. 
5,  §  23;  Tenn.  Const.,  art.  6,  §  12;  Tex. 
Code  Crim.  Proc.  (1895),  art.  439;  W. 
Va.  Const.,  art.  2,  §  8;  Wis.  Const.,  art. 

7.  §  17- 

Omission  of  the  words  "against  the 
peace  and  dignity  of  the  State," 
etc.,  shall  not  be  ground  for  quash- 
ing the  indictment.  Horner's  Stat. 
Ind.  (1896),  §  1756;  Iowa  Code  (1897), 
§  5290;  Ballinger's  Anno.  Codes  & 
Stat.  Wash.  (1897),  §  6851. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  also  Forms  Nos. 
10678,  10733,  infra,  and  notes  thereto. 

Conclusion  —  Signature  of  Attorney.  — 
All  indictments  shall  be  signed  by  the 
prosecuting  attorney.  Fla.  Rev.  Stat. 
(1892),  §2891;  Horner's  Stat.  Ind.  (i8g6), 
^  1669;  Iowa  Code  (1897),  §  5281;  Kan. 
Gen.  Stat.  (1897),  c.  102,  §  117;  Mo. 
Rev.  Stat.  (1889),  §  4093;  Mont.  Pen. 
Code  (1895),  §  1815;  Nev.  Gen.  Stat. 
(1885),  §  4115;  Hill's  Anno.  Laws  Ore- 
gon (1887),  §  1269;  Pepp.  &  L.  Dig.  Pa. 
(1894),  p.  1629,  §  10;  Wyoming  Laws 
(1890),  c.  59,  §  16;  Laws  (1895),  c.  114. 

See  also  list  of  statutes  cited  supra, 
this  note;  and  consult  Forms  Nos.  10678, 
10733,  and  notes  thereto. 

1.  Should  be  written  in  English,  though 
formerly  indictments  were  in  Latin,  i 
Chit.    Cr.  L.  (5th  Am.   from   2d   Lond. 

ed.)i75- 

But  if  any  document  in  a  foreign 
language  be  necessarily  introduced  it 
should  be  set  out  in  the  original  tongue 
and  translated,  showing  its  applica- 
tion. I  Chit.  Cr.  L.  (5th  Am.  from  2d 
Lond.  ed.)  175.  Although  it  has  been 
said  to  be  both  needless  and  dangerous 
to  translate  it.  Craft  v.  Boite,  i  Saund. 
242,  note  1. 

2.  Venue  —  Generally.  —  See  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  177 
et  seq.     See  also  infra,  note  2,  p.  639. 

The  venue  is  the  county,  etc.,  stated 
in  the  margin  of  the  indictment,  and  is 
descriptive  of  the  extent  of  the  juris- 
diction of  the  court,  i  Archb.  Cr.  Pr. 
and  PI.  63. 

Mode  of  Stating  Venue.  —  The  county 
is  stated  in  the  margin,  thus:  '^'■Middle- 
sex^' or  ^'■Middlesex,  to  wit.  "  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)i94. 


Where  Laid.  —  The  general  common- 
law  rule  was  that  the  venue  must  be  laid 
in  the  county  where  the  offense  is  al- 
leged to  have  arisen,  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  189. 

The  venue  may  be  laid  in  a  town,  a 
ward,  a  parish,  a  hamlet,  a  burgh,  a 
manor,  a  castle,  a  forest,  or  any  place 
known  out  of  a  town,  i  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  196. 

At  the  Assizes. — Venue,  in  indict- 
ments to  be  tried  at  the  assizes,  is  the 
county,  or  county  of  a  city,  etc.,  to 
which  the  judges'  commission  relates. 
I  Archb.  Cr.  Pr.  and  PI.  63. 

At  the  Central  Criminal  Court.  —  The 
venue,  in  indictments  for  offenses 
triable  at  the  central  criminal  court,  is 
merely  '''Central  Criminal  Court,  to 
wit,"  being  descriptive  of  a  certain  dis- 
trict, namely,  the  county  of  Middlesex, 
the  city  of  London,  and  parts  of  the 
counties  of  Kent,  Essex  and  Surrey, 
within  which  the  court  has  jurisdiction. 
I  Archb.  Cr.  Pr.  and  PI.  63. 

At  the  Sessions. — The  venue,  in  in- 
dictments to  be  tried  at  the  sessions,  is 
the  county,  riding,  division,  city  or 
borough  to  which  the  commission  of 
the  peace  extends,  i  Archb.  Cr.  Pr. 
and  PI.  63. 

Beyond  the  Seas. — For  statement  of 
venue  where  offense  was  committed 
beyond  the  seas  see  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.j  188. 

In  Adjacent  County.  —  As  to  when 
venue  may  be  laid  in  adjacent  county, 
see  I  Chit.  Cr.  L.  (5th  Am.  from  2d 
Lond.  ed.)  182. 

In  Any  County. — As  to  when  venue 
may  be  laid  in  any  county,  see  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.) 
183. 

In  County  IV here  Defendant  is  Ar- 
rested. —  As  to  when  venue  may  be 
laid  in  the  county  where  defendant  is 
arrested,  see  i  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lond.  ed.)  181. 

On  Boundaries  of  Counties.  —  For 
statement  of  venue  where  offense  was 
committed  on  boundaries  of  counties 
see  I  Chit.  Cr.  L.  (5th  Am.  from  2d 
Lond.  ed.)  184. 

On  the  High  Seas. — For  statement 
of  venue  where  offense  was  committed 
on  the  high  seas  see  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  186. 
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sent/  that  John  Doe,  late  of  the  parish  of  Saint  Paul,  Covent  Garden, 
in  the  county  oi  Middlesex,  yeoman^  on  the  twentieth  day  oi  February, 


1.  Presentment  Clause.  —  Immediately 
after  the  statement  of  venue,  in  the 
margin,  the  indictment  proceeds  to 
show  the  presentment  of  the  jury, 
thus,  "The  jurors  for  our  lord  the  king 
upon  their  oath  present."  The  pre- 
sentment must  allege  in  the  present 
tense:  saying  that  the  jurors  "did 
present,"  instead  of  "  do  present,"  is 
fatal.  I  Chit.  Cr.  L.  (5th  Am.  from  2d 
Lond.  ed.)  202. 

In  Brown  v.  Reg.,  12  Shaw  J.  P.  628, 
it  was  held  that  an  indictment  com- 
mencing "  The  jurors  of  oxxx  Lady  the 
Queen  "  was  not  bad,  as  the  caption 
would  cure  it. 

2.  Name  of  Defendant — Generally. — 
The  name  and  addition  of  the  party 
indicted  ought  regularly  to  be  truly 
inserted  in  every  indictment,  but  a 
mistake  in  these  respects  cannot  be 
taken  advantage  of  after  defendant 
appears  and  pleads,  i  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  202. 

The  name  of  the  defendant  should 
be  repeated  to  every  distinct  allegation, 
although  it  will  suffice  to  mention  it 
once  as  the  nominative  case  in  one 
continuing  sentence,  i  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  203, 

Additions  Generally.  —  By  the  statute 
I  Henry  V,  c.  5,  it  was  enacted  that 
in  indictments  "additions  shall  be 
made  in  the  names  of  the  defendants, 
of  their  estate  or  degree,  or  mystery, 
and  of  the  towns  or  hamlets  and  place 
and  counties  of  which  they  were  or  by 
or  in  which  he  or  they  were  conver- 
sant." I  Chit.  Cr.  L.  (5th  Am.  from  2d 
Lond.  ed.)  204. 

For  the  proper  additions  in  particular 
cases  at  common  law  see  i  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  205 
et  seq. 

If  the  addition  be  absolutely  bad  on  its 
face  or  be  omitted,  the  defendant  may, 
before  plea,  move  to  quash.  2  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)204. 
Additions  of  Degree.  — At  common  law 
it  was  necessary  to  state  the  rank  or 
degree  of  the  defendant;  if  he  were  a 
knight  or  of  any  higher  dignity  in  ad- 
dition to  the  surname  and  name  of 
baptism;  and  if  he  were  a  lord,  to  sup- 
ply the  place  of  the  surname,  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.) 
204. 

If  defendant  was  indicted  with  re- 
spect   to  his   office,   that  addition   was 


given  him.  i  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lotid.  ed.)  204. 

Additions  of  Mystery. — As  additions 
of  mystery,  the  following  were  suffi- 
cient at  common  law:  Husbandman, 
merchant,  tailor,  burgher,  point-maker, 
hostler,  smith,  miller,  manufacturer, 
carpenter,  cook,  brewer,  baker,  badger, 
parish-clerk,  mercer,  fishmonger,  dyer, 
schoolmaster,  scrivener,  etc.  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  207. 

Additions  of  Residence. — As  to  the 
addition  of  residence,  it  seems  that  a 
county,  as  well  as  a  place,  must  be  dis- 
tinctly laid  in  the  indictment  where 
process  of  outlawry  would  lie  against 
the  defendant,  i  Chit.  Cr.  L.  (5th  Am, 
from  2d  Lond  ed.)  208. 

It  is  universally  agreed  that  it  is 
sufficient  to  describe  the  defendant  as 
late  of  a  particular  parish,  and  in  this 
respect  the  addition  of  the  place  dif- 
fers from  the  addition  of  degree  or 
mystery,  i  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  209. 

It  is  generally  preferable  to  state  the 
defendant's  addition  of  place  in  the 
parish  or  place  where  the  offense  was 
committed.  2  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lond.  ed.)  i,  note  a;  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.) 
210. 

Alias  Dictus.  —  It  has  been  held  that 
a  defendant  cannot  be  described  with 
an  alias  dictus  of  the  christian  name, 
though  he  may  be  described  by  a  sec- 
ond surname  if  laid  under  an  alias. 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  203. 

Christian  Name.  —  A  plea  in  abate- 
ment has  always  been  allowed  when 
the  christian  name  of  a  defendant  is 
mistaken,  i  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  202. 

Surname. — A  mistake  in  the  sur- 
name of  the  defendant  is  equally  as 
fatal  as  a  mistake  in  his  christian 
name,  i  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  202. 

Misspelling  —  Idem  Sonans.  —  If  the 
sound  of  the  name  is  not  affected  by 
the  misspelling  thereof,  the  error  is  im- 
material. I  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  202. 

If  name  of  accused  is  unknown  and 
he  refuses  to  disclose  it,  an  indictment 
against  him  as  "a  person  whose  name 
is  to  the  jurors  unknown  "  will  be  suffi- 
cient; but  an  indictment  against  one  as 
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in  the  sixth  year  of  the  reign  of  our  sovereign  lord  George  the  Fourth., 
by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  king,  defender  of  the  Faith,^  with  force  and  arms,  at  the  said 
parish  of  Saint  Paul,  Covent  Garden,   in  said  county  of  Middlesex^* 


a  person  to  the  jurors  unknown,  with- 
out something  to  ascertain  whom  the 
jury  meant  to  designate,  is  insufficient. 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  203. 

1.  Time  of  Commission  of  Offense  — 
Generally. — At  common  law  it  was 
generally  requisite  to  state  that  the  de- 
fendant committed  the  offense  for  which 
he  was  indicted  on  a  specific  year  and 
day.  I  Chit.  Cr.  L.  (5th  Am.  from  2d 
Lond.  ed.)  217;  Rex  v.  Hollond,  5  T.  R. 
607;  Rex  V.  Mason,  2  Show.  126. 

It  is  generally  required  that  where 
time  is  necessary  to  be  stated  it  must 
be  laid  with  the  venue,  and  whenever 
a  venue  is  necessary  time  must  also  be 
mentioned,  i  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lond.  ed.)  218. 

Time  as  well  as  place  ought  in  gen- 
eral not  merely  to  be  mentioned  at  the 
beginning  of  the  indictment,  but  be 
repeated  to  every  issuable  fact,  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  219. 

Though  the  allegation  of  a  specific 
time  is  important,  it  is  not  necessary  to 
prove  the  precise  day  or  even  the  pre- 
cise year,  except  where  time  enters  into 
the  nature  of  the  offense,  i  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  224. 

Hour.  —  It  does  not  appear  to  have 
been  at  any  time  necessary  to  state  the 
hour  when  the  crime  was  committed. 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  219. 

''''Afterwards,  to  wit."  —  The  words 
"  afterwards,  to  wit,"  are  not  objection- 
able, as  the  time  and  place  may  be 
stated  under  a  videlicet,  i  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  174. 

"Being."  —  It  has  been  said  that  the 
word  "  being  "  will,  unless  necessarily 
connected  with  some  other  matter,  re- 
late to  the  time  of  the  indictment  rather 
than  of  the  offense,  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  220. 

"  Immediately."  —  The  use  of  the 
word  "  immediately,"  as  in  the  clause 
"then  and  there  immediately,"  has 
been  held  to  import  "  as  soon  as  it  con- 
veniently could  be  done."  i  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  220. 

Impossible  Day.  —  If  the  indictment 
lay  the  offense  to  have  been  committed 
on  an  impossible  day,  as  on  the  thir- 
tieth day  of  February  or  on  a  future 
date,  the  effect  will  be  as  if  no  date  had 
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been  inserted,  i  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lond.  ed.)  225. 

"  Thett  and  There."  —  After  the  time 
has  once  been  named  with  certainty,  it 
is  afterwards  sufficient  to  refer  to  it  by 
the  words  "  then  and  there,"  which 
have  the  same  effect  as  if  the  date  and 
year  were  actually  repeated,  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  219. 

Videlicet. —  The  use  of  the  videlicet 
"  is  to  particularize  that  which  was  be- 
fore general,  or  to  explain  that  which 
was  before  doubtful  or  obscure."  i 
Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  226. 

In  setting  forth  the  time,  it  is  usual 
to  introduce  the  statement  in  what  is 
termed  the  videlicet,  or  scilicet,  as, 
"  that  afterwards,  to  wit,  on,  etc.,  at, 
etc.,"  the  defendant  did,  etc.  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  226. 

2.  Place  of  Commission  of  Offense — Gen- 
erally. —  In  the  body  of  the  indictment, 
the  facts  should,  in  general,  be  stated 
to  have  arisen  in  the  county  in  which 
the  indictment  is  preferred;  hence  if  a 
parish  or  other  place  be  stated  without 
naming  the  county,  the  indictment  is 
defective.  i  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lond.  ed.)  194.  See  also  J«/ra, 
note  2,  p.  629. 

" /«  the  County  Aforesaid"  —  Where 
only  one  county  is  named,  the  words 
"  county  aforesaid  "  will  have  sufficient 
reference  to  the  county  in  the  margin. 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  194;  Rex  v.  Kilderby,  i  Saund.  308. 

Where  two  counties  are  mentioned,  as, 
"  Surrey,''''  in  the  margin,  and  then  a 
fact  is  described  as  having  happened 
in  "  Middlesex^'  and  afterward  the 
offense  is  stated  to  have  been  com- 
mitted "  in  the  county  aforesaid,"  these 
words  will  refer  to  the  last  antecedent 
county,  Middlesex,  and  the  indictment 
will  be  insufficient.  i  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  194;  Rex 
V.  Moor  Critchell,  2  East  66;  Reg.  v, 
Gunn,  II  Mod.  66. 

Special  Venue.  —  At  common  law  it 
was  also  essential  to  lay  every  issuable 
fact  to  have  happened  at  some  particu- 
lar parish  or  place  within  the  county  to 
which  the  venire  may  be  awarded: 
merely  stating  the  county  was  insuffi- 
cient. I  Chit.  Cr.  L.  (5th  Am.  from 
2d    Lond.    ed.)    196.      But    since    the 
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did  ^      {charging      the     particular      offense       in      appropriate      lan- 


passage  of  14  &  15  Vict.,  c.  100,  it  is  not 
necessary  to  add  the  place  of  special 
venue  to  aver  material  allegations. 
See  also  i  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  196.  Where  a  local  de- 
scription, however,  is  requisite  to  the 
indictment,  the  venue  in  the  margin 
will  not  suffice,  that  is,  in  the  case  of 
burglary,  house-breaking,  sacrilege, 
demolishing  of  house,  etc.,  robber  of 
highway,  nuisance  or  forcible  entry. 
Saund.  Prec.  of  Indictm.  12. 

1.  The  Proper  Form  of  Commencement. — 
At  the  sessions  for  Middlesex,  for  an 
offense  committed  within  the  city  and 
liberty  of  Westminster,  except  the  pre- 
cinct of  Saint  Martin's  le  Grand,  the 
commencement  was  as  follows: 

"  Middlesex.  The  jurors  for  our  lord 
the  king  upon  their  oath  present,  that 
John  Doe,  late  of  the  parish  of  Saitit 
Martin  in  the  Fields,  in  the  county  of 
Middlesex,  yeoman,"  (continuing  as  in 
Form  No.  io6j8,  supra). 

At  the  sessions  for  the  city  and  liberty 
of  Westminster,  for  an  offense  com- 
mitted within  same,  but  without  Saint 
Martin's  le  Grand,  the  commencement 
was  as  follows: 
"  City,  borough,  and  town  '\   The  jurors 

of    Westminster,   in    the  >•  for  our  lord 

county  of  Middlesex.  )  t  h  e  king 
upon  their  oath  present,  thatyic^w  Doe, 
late  of  the  parish  of  Saint  Martin  in  the 
Fields,  within  the  liberty  of  the  dean 
and  chapter  of  the  collegiate  church  of 
Saint  Peter,  Westminster,  the  city, 
borough,  and  town  of  Westminster,  in 
the  county  of  Middlesex,  yeoman,  on  the 
twentieth  day  of  February,  in  the  sixth 
year  of  the  reign  of  our  sovereign  lord 
George  the  Fourth,  by  the  grace  of  God 
of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  king,  defender  of  the  faith, 
with  force  and  arms,  at  the  parish 
aforesaid,  and  within  the  liberty  afore- 
said, in  the  city,  borough,  and  town  of 
Westminster  aforesaid,  in  the  county  of 
Middlesex  aforesaid,  did,"  etc. 

At  the  sessions  for  the  city  and  liberty 
of  Westminster,  for  an  offense  commit- 
ted within  same,  and  also  within  Saint 
Martin's  le  Grand,  the  commencement 
was  as  follows: 


"  City,  borough,  and  town " 
of   Westminster,   in    the 


coViViVj  oi  Middlesex. aindL\\.\i^  king 
Saint  Martin's  le  Grand,  upon  their 
London.  J  oath    pre- 


The  jurors 
for  our  lord 


sent,  ih&X.  John  Doe,  late  of  the  parish  of 


Saint  James,  within  the  liberty  of  the 
dean  and  chapter  of  the  collegiate 
church  of  Saint  Peter,  Westminster,  the 
city,  borough,  and  town  of  Westminster, 
in  the  county  of  Middlesex,  and  Saint 
Martin's  le  Grand,  yeoman,  on  the  twen- 
tieth day  of  February,  in  the  sixth  year 
of  the  reign  of  our  sovereign  lord  George 
the  Fourth,  by  the  grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland,  king,  defender  of  the  faith, 
with  force  and  arms,  at  the  parish 
aforesaid,  within  the  liberty  aforesaid, 
in  the  county  aforesaid,  did,"  etc. 

At  the  assizes  or  the  general  quarter 
sessions,  the  commencement  was  as 
follows: 

''^  Essex.  The  jurors  for  our  lord  the 
king  upon  their  oath  present,  XhaX  John 
Doe,  late  of  the  parish  of  Burnham,  in  the 
county  of  Essex,  laborer,  on  the  frst  day 
oi  January,  in  the  fifth  year  of  the  reign 
of  our  sovereign  lord  George  the  Fourth, 
by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland, 
king,  defender  of  the  faith,  with  force 
and  arms,  at  the  parish  of  Burnham, 
aforesaid,  in  the  county  of  Essex  afore- 
said, did,"  etc. 

With  an  alias  dictus  of  surname,  the 
commencement  was  as  follows: 

"  Essex.  The  jurors  for  our  lord  the 
king  upon  their  oath  present,  thaty^^w 
Doe,  late  of  the  parish  of  Burnham,  in 
the  county  of  Essex,  laborer,  otherwise 
called yi?>^w  Baldwin,  on,"  etc. 

The  addition  should  always  be  before 
the  alias  dictus.  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  210;  2  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  2,  note  h. 
With  an  alias  addition  of  degree,  the 
commencement  was  as  follows: 

"  Essex.  The  jurors  for  our  lord  the 
king  upon  their  oath  present,  xh&ijohn 
Doe,  late  of  the  parish  of  Burnham, 
in  the  county  of  Essex,  gentleman,  other- 
wise called  John  Baldwin,  late  of  the 
same  place,  esquire,  on,"  etc. 

Against  a  feme  covert,  indicted  sepa- 
rately, the  commencement  was  as 
follows: 

"  Essex.  The  jurors  for  our  lord  the 
king  upon  their  oath  present,  t\\a.X.Jane 
Doe,  wife  ol  John  Doe,  late  of  the  parish 
of  Burnham,  in  the  county  of  Essex, 
Yeoman,  on,"  etc. 

Against  several  defendants,  the  com- 
mencement was  as  follows: 

''Essex.  The  jurors  for  our  lord  the 
king  upon  their  oath  present,  \.h.a.\.John 
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guage),^  in  contempt  of  our  said  lord  the  king  and  his  laws,  to  the 


Doe,  late  of  the  parish  of  Burnham, 
in  the  county  of  Essex,  laborer,  John 
Smith,  late  of  the  same  place,  laborer, 
and  Samuel  Short,  late  of  the  same 
place,  sergemaker,  on,"  etc. 

It  is  said  to  be  safer  to  repeat  the 
addition  of  place  after  the  name  of  each 
defendant.  2  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lond.  ed.)  2,  note  /. 

Within  the  admiralty  jurisdiction,  the 
commencement  of  an  indictment  was 
as  follows: 

"  Admiralty  of  England.  The  jurors 
for  our  sovereign  lord  the  king  upon 
their  oath  present,  \.\\2i\.  John  Doe,  late 

of  ,  mariner,  on   the  twentieth   day 

of  February,  in  the  sixth  year  of  the 
reign  of  our  sovereign  lord  George  the 
Fourth,  by  the  grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland,  king,  defender  of  the  faith, 
with  force  and  arms,  upon  the  high 
seas,  near  the  coast  of  Malabar,  in  the 
East  Indies,  and  within  the  jurisdiction 
of  the  Admiralty  of  England,  in  and 
on  board  of  a  certain  ship,  called  the 
Adventure  galley,  whereof  the  said 
John  Doe  was  then  and  there  the  com- 
mander, then  and  there  being,  felo- 
niously, wilfully,  and  of  his  malice 
aforethought,  did  "  {stating  the  offense 
and  every  fact  to  have  happened  within 
the  Jurisdiction  of  the  admiralty  of  Eng- 
land aforesaid). 

Commencement  Distinguished  from 
Caption. — The  commencement  of  the 
indictment,  as  distinguished  from  the 
caption,  is  as  follows:  "  The  jurors  for 
our  Lady  the  Queen  on  their  oath  pre- 
sent, that."  Broome  v.  Reg.,  12  Q.  B. 
834,  64  E.  C.  L.  834. 

1.  Charging  Part — Certainty,  Generally. 
— The  indictment  must  charge  the  crime 
with  certainty  and  precision  and  must 
contain  a  complete  description  of  the 
facts  constituting  the  crime,  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  169, 
228;  Rex  V.  Griffith,  3  Mod.  201;  Rex  v. 
Stevens,  5  East  244.  In  order  that  the 
court  may  know  what  judgment  is  to  be 
pronounced  upon  conviction,  that  the 
defendant  may  clearly  understand  the 
charge  he  is  called  upon  to  answer,  and 
that  posterity  may  know  what  law  is 
to  be  derived  from  the  record,  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  227. 

Must  charge  the  accused  with  a  par- 
ticular specified  offense,  and  not  with 
being  an  offender  in  general,  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  229. 


No  material  fact  must  be  omitted. 
Rex  v.  Upton-on-Severn,  6  C.  &  P. 
133,  25  E.  C.  L.  318. 

A  relative  pronoun  referring  with 
equal  uncertainty  to  two  antecedents 
will  make  the  proceedings  bad  in  ar- 
rest of  judgment,  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  231. 

Degree  of  Certainty.  —  The  indictment 
must  state  the  facts  of  the  crime  with 
as  much  certainty  as  the  nature  of  the 
case  will  admit,  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  171. 

In  stating  mere  matter  of  induce- 
ment, the  same  degree  of  certainty  is 
not  required  as  in  stating  the  offense 
itself.  I  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  172. 

Abbreviations  and  Figures.  —  By  the 
statutes  4  Geo.  II,  c.  26,  and  6  Geo. 
II,  c.  14,  no  abbreviations  nor  any 
figures  were  allowed  in  indictments. 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  176.     See  also  2  Hale  P.  C.  170. 

By  Way  of  Recital.  —  It  has  been 
held  that  the  words  "that  whereas," 
prefixed  to  the  statement  of  the  offense, 
would  render  the  indictment  bad,  as 
the  offense  must  be  positively  charged, 
and  not  stated  by  way  of  recital,  i 
Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  174,  231. 

Mere  matter  of  inducement,  how- 
ever, may  be  stated  by  way  of  recital. 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  231. 

Conclusions  of  law  resulting  from  the 
facts  need  not  be  stated,  i  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  228, 
231a. 

Construction  of  Words.  —  Where  the 
matter  is  capable  of  different  mean- 
ings, that  will  be  taken  by  the  court 
which  will  support  the  proceedings,  and 
not  that  which  will  defeat  them,  r 
Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  231. 

Ordinarily  words  will  be  construed 
in  their  nonprofessional  import.  Rex 
V.  Stevens,  5  East  244. 

Disjunctive  Statements. — Another  gen- 
eral rule  relative  to  the  mode  of  stating 
the  offense  is  that  it  must  not  be  stated 
in  the  disjunctive,  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  231. 

Erasures  and  interlineations  do  not 
necessarily  vitiate  an  indictment.  Rex 
V.  Davis,  7  C.  &  P.  319,  32  E.  C.  L.  524. 

Immaterial  Defects. — See  I  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  293. 


9  E.  of  F.  P.  — 41. 
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evil  example  of  all  others,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity,  ^f 


If  the  sense  be  clear,  nice  objections 
ought  not  to  be  regarded.  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  172. 

Omission  of  a  letter  from  a  word 
may  be  immaterial  —  so  held  where 
"  undertood"  was  written  for  "  under- 
stood," and  where  "  recvd  "  was  writ- 
ten for  "  received."  i  Chit.  Cr.  L. 
(5th  Am.  2d  Lond.  ed.)  172. 

Mere  clerical  and  grammatical  errors 
will  not  vitiate  the  indictment,  i  Chit. 
Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  293 
(citing  5  T.  R.  317;  i  Leach  77,  145,  477; 
Cowp.  229;  2  Marsh.  100).  Certainty  to 
a  common  intent  is  all  that  is  required. 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  293,  note  b  (citing  Leach  248;  2 
Hale  P.  C.  193;  I  East  314;  4  Burr. 
2082;  I  Leach  383). 

Inconsistency.  — .The  charging  part 
should  not  be  repugnant  or  inconsistent 
with  itself,  i  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lond.  ed.)  231. 

Matters  of  defense,  generally,  must 
come  from  the  defendant,  and  need 
not  be  anticipated  or  stated  in  the  in- 
dictment. I  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  231a. 

Matters  of  evidence  need  not  generally 
be  stated,  i  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  231a. 

Matters  Within  Defendant's  Knowl- 
edge. —  Facts  which  lie  more  particu- 
larly within  the  defendant's  than  the 
prosecutor's  knowledge  need  not  be 
stated  with  more  than  a  certainty  to  a 
common  intent,  i  Chit.  Cr.  L.  (5th 
Am.  from  2d  Lond.  ed.)  231a. 

Name  of  Third  Person.  —  No  addi- 
tion is  in  any  case  necessary  as  to  third 
person,  unless  more  than  two  persons 
are  referred  to  whose  names  are  simi- 
lar. I  Chit.  Cr.  L.  (5th  Am.  from  2d 
Lond.  ed.)  211. 

Nominative  case  need  not  be  repeated 
to  all  the  allegations  in  one  continuing 
sentence,  i  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  173, 

Notice,  when  necessary  to  raise  the 
duty  which  the  defendant  is  alleged  to 
have  broken,  should  be  stated,  but 
where  knowledge  must  be  presumed 
notice  need  not  be  stated,  i  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  233. 

Statutory  Offenses.  —  Generally  an  in- 
dictment upon  a  statute  must  state  all 
the  circumstances  which  constitute  a 
definition  of  the  additions  in  the  act, 
so  as  to  bring  the  defendant  precisely 


within  the  terms  thereof,  i  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  281  et 
seq.  And  it  is,  in  general,  necessary  not 
only  to  set  forth  all  the  circumstances 
which  make  up  the  statutory  definition, 
but  also  to  pursue  the  precise  and  tech- 
nical language  in  which  they  are  ex- 
pressed. I  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  283. 

Surplusage.  — Aggravating  matter  in 
an  indictment  may  be  rejected  as  sur- 
plusage. Rex  V.  Foot,  2  Show.  455; 
Att.  Gen.  v.  Macpherson,  L.  R.  3  P.  C. 
268;  s.  c.  nom.  Reg.  v.  Macpherson,  11 
Cox  C.  C.  604. 

Variances.  —  For  variances  held  to  be 
fatal  at  common  law  see  i  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  293.  For 
variances  held  not  to  be  fatal  at  com- 
mon law  see  i  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lond.  ed.)  293. 

Written  Instruments.  —  When  it  is 
necessary  to  set  forth  an  instrument  or 
writing,  it  may  be  prefaced  by  the 
words  "to  the  tenor  following,"  or 
"in  these  words,"  or  "as  follows,"  or 
"in  the  words  and  figures  following." 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  233. 

Illustrations.  — For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses at  common  law  see  Forms  Nos. 
10576,  10575.  10574,  10551,  10545,  10538, 
10533.  10522, 10521,  ia520,  10517,  10516, 
10491,  10483,  10480,  10479, 10475,  10471, 
9460,  8488,  8485,  8325,  8069,  8067,  7684, 
7673,  5180,  4798. 

1.  Conclosion —  Generally.  —  The  con- 
clusion of  the  indictment,  set  out  in 
Form  No.  10678,  is  the  conclusion  at 
common  law.  2  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lond.  ed.)  4. 

Conclusions  varied  according  to  the 
nature  of  the  offense.  2  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  4,  note />. 

"  Against  the  Peace,"  etc.  —  Every  in- 
dictment must  conclude  with  the  words 
"against  the  peace  of  the  king,"  etc. 
I  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed).  246. 

"His  Crown  and  Dignity.^' — After 
the  words  "against  the  peace  of  our 
lord  the  king,"  the  indictment  at 
common  law  usually  concluded  with 
the  words  "his  crown  and  dignity," 
though  their  omission  would  be  imma- 
terial. I  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  248. 

If  offense  was  in  time  of  two  kings,  it 
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JEssex, 


Form  No.  10679.' 

(i  Chit.  Cr.  L.  (5th  Am.  from  2d.  Lond.  ed.)  176.) 
The  jurors  for  our  lord  the  king  upon  their  oath  present, 


to  wit:  )  that  John  Doe,  late  of  the  parish  of  West  Hani,  in  the  county 
of  Essex,  laborer,  on  the  thirty-first  day  of  December,  in  the  sixth  year 
of  the  reign  of  our  Sovereign  Lord  George  the  Fourth,  by  the  grace  of 
God  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  king, 
defender  of  the  Faith,  with  force  and  arms,  at  the  parish  of  West 
Ham  aforesaid,  in  the  county  of  Essex  aforesaid,*  did  {setting  forth 
the  particular  offense,  and  at  the  commencement  of  every  fresh  sentence 
stating,  "  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that,"  and  concluding,  if  it  be  an  offense  at  common  latv  injuri- 
ous to  a  particular  individual  as  7vell  as  to  the  community,  as  follows  .-) 
to  the  great  scandal,  infamy,  disgrace,  and  damage  of  the  said 
Richard  Roe,  to  the  evil  and  pernicious  example  of  all  others,  in  con- 
tempt our  said  lord  the  king  and  his  laws,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. ^ 

Form  No.  10680.^ 

(Ala.  Crim.  Code  (1896),  §  4923.) 


was  charged  accordingly,  thus:  "  to  the 
great  encouragement  of  idleness  and 
dissipation,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  sub- 
jects of  our  said  late  lord  the  king,  and 
of  our  present  king  lord  George  the 
Fourth,  and  against  the  peace  of  our 
said  late  lord  the  king,  his  crown  and 
dignity,  and  against  the  peace  of  our 
said  lord  now  the  king,  his  crown,  and 
dignity."  2  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  4,  note  r. 

When  the  offense  was  committed  in 
the  reign  preceding  that  in  which  the 
indictment  is  presented,  it  must  con- 
clude against  the  peace  of  the  late 
sovereign,  and  if  it  merely  conclude 
generally  against  the  peace  of  our  lord 
the  king  it  cannot  be  supported,  i 
Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.) 
247. 

But  when  such  an  indictment  con- 
cluded "against  the  peace  of  the  late 
and  of  the  present  king"  the  words 
"and  of  the  present  king"  were  re- 
jected as  surplusage.  1  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  247. 

In  Case  of  Statutory  Offense.  —  The 
proper  conclusion  of  an  indictment,  or 
second  count,  on  a  statute  was  as 
follows:  "  against  the  form  of  the  stat- 
ute (or  statutes)  in  such  case  made  and 
provided,  and  against  the  peace  of  our 
said  lord  the  king,  his  crown  and  dig- 
nity." 2  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  4;  see  also  i  Chit. 
Cr.  L.(5th  Am.  from  2d  Lond.  ed.)  291. 

The   indictment   for   an   offense  en- 
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tirely  created  by  statute  and  not  exist- 
ing at  common  law  should  always 
conclude,  "contrary  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided." I  Chit.  Cr.  L.  (5th  Am.  from 
2d  Lond.  ed.)  290. 

Immaterial  IVords.  —  In  the  conclu- 
sion of  the  indictment  or  each  count, 
there  are  several  sentences  in  common 
use  which  do  not  seem  to  be  material, 
such  as,  "to  the  great  damage  of  the 
party,"  "to  the  evil  example  of  others," 
"  to  the  great  displeasure  of  Almighty 
God,"  "in  contempt  of  our  said  lord 
the  king  and  his  laws."  i  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  245. 

In  the  old  forms  the  following  words 
were  inserted,  "  in  the  like  case  offend- 
ing," but  it  is  better  to  omit  them.  2 
Chit.  Cr.  L.  (5th  Am.  from  2d  Lond. 
ed.)  4. 

1.  Consult  Form  No.  10678,  supra, 
and  notes  thereto. 

2.  Conclusion. —  Where  the  offense 
was  particularly  injurious  to  an  in- 
dividual, the  conclusion  was  as  follows: 
"  to  the  great  scandal,  infamy,  dis- 
grace, and  damage  of  the  said  Richard 
Roe,  to  the  evil  and  pernicious  example 
of  all  others,  in  contempt  of  our  said 
lord  the  king  and  his  laws,  and  against 
the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity."  2  Chit.  Cr.  L. 
(5th  Am.  from  2d  Lond.  ed.)  4. 

3.  Alabama. — Crim.  Code  (1896),  §§ 
4891-4923. 

See  also  supra,  note  2,  p.  629. 
English    language    only   should    be 
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The  State  of  Alabama, )  Circuit  Court.^ 
Talladega^  County.         )  January  Term,^  \Z99. 

The  grand  jury  of  said  county  charge*  that,  before  the  finding  of 
this  indictment**  \^John  Doe^  dS.A  {charging  the  particular  offense  in 


used.  So  held  in  Overton  v.  State,  60 
Ala.  73.  In  that  case  the  names  of  the 
state  and  county  were  printed  in  Ger- 
man characters. 

1.  The  use  of  the  word  "  Buter"  for 
"  Butler,"  in  describing  the  county, 
does  not  vitiate  the  indictment  if  the 
error  can  be  corrected  by  reference  to 
the  caption.  State  v.  Reeves,  20  Ala. 
33;  Overton  v.  State,  60  Ala.  73. 

2.  In  a  criminal  court,  the  proper  com- 
mencement is  as  follows; 

^   The  Criminal 

"The  State  of  A/adama,  [^^^""J'^Q^^i'^^' 
/eff.rson  County.  f-^^^^     ^^^^^ 

J  1899. 
The  grand  jury,"  etc. 

3.  Omission  to  state  the  term  of  court 
is  no  ground  for  demurrer  where  the 
defect  is  supplied  by  reference  to  the 
caption.     Quinn  v.  State,  49  Ala.  353. 

4.  Statements  Concerning  Grand  Jury.  — 
The  venire  to  the  grand  jury  and  the 
names  of  the  grand  jurors  belong  prop- 
erly to  the  caption  and  need  not  be 
introduced  into  the  body  of  the  indict- 
ment. State  V.  Murphy,  9  Port.  (Ala.) 
487. 

"Grand  jury  of  said  court,"  instead 
of  said  county,  is  not  objectionable  when 
the  caption  shows  that  the  grand  jury 
was  properly  organized.  Perkins  v. 
State,  50  Ala.  154. 

5.  Time  of  Commission  of  Offense  — 
Generally.  —  The  precise  time  at  which 
the  offense  was  committed  need  not 
necessarily  be  stated.  The  offense  may 
be  alleged  to  have  been  committed  at 
any  day  before  the  finding  of  the  in- 
dictment unless  time  is  a  material  in- 
gredient of  the  offense.  Ala.  Crim. 
Code  (1896),  §  4901;  Doyle  z/.  State,  49 
Ala.  28;  Molett  v.  State,  33  Ala.  408; 
Thompson  v.  State,  25  Ala.  41;  Shel- 
ton  V.  State,  i  Stew.  &  P.  (Ala.)  208. 
Though  formerly  it  was  the  rule  to  state 
the  day  and  year  of  the  commission  of 
the  offense.  Roberts  v.  State,  19  Ala. 
526;  State  V.  Beckwith,  i  Stew.  (Ala.)  318. 

Figures  may  be  used  to  express  the 
time  of  the  commission  of  the  offense. 
Diggs  V.  State,  49  Ala.  311.  Though 
formerly  this  was  held  to  be  a  bad  prac- 
tice. State  V.  Raiford,  7  Port.  (Ala.)  loi. 

Misdemeanor  Changed  to  Felony.  —  An 
indictment  for  an   offense   which  has 


been  changed  by  statute  from  a  misde- 
meanor to  a  felony  must  state  whether 
the  offense  was  committed  before  or 
after  such  change.  Bibb  v.  State,  83 
Ala.  84  {distinguishing  Harris  v.  State, 
60  Ala,  50;  Adams  v.  State,  60  Ala.  52). 

But  otherwise  it  need  not  be  charged 
that  the  offense  was  committed  after 
the  passage  of  a  recent  act  alleged  to 
have  been  violated.  Harris  v.  State, 
60  Ala.  50. 

Videlicet.  —  An  allegation  under  a 
"videlicet"  need  not  be  proved  as  laid. 
McDade  v.  State,  20  Ala.  81. 

Place  of  Commission  of  Offense  —  Gen^ 
erally.  —  It  is  not  necessary  to  allege 
where  the  offense  was  committed;  but 
it  must  be  proved  at  the  trial  to  have 
been  committed  within  the  jurisdiction 
of  the  county  in  which  the  indictment 
is  preferred.  Ala.  Crim.  Code  (1896), 
§  4902;  Tidwell  V.  State,  70  Ala.  33; 
Cawthorn  v.  State,  63  Ala.  157;  Sparks 
V.  State,  59  Ala.  82;  Clark  v.  State,  46 
Ala.  307;  Green  v.  State,  41  Ala.  419; 
Frank  v.  State,  40  Ala.  9;  Farrall  v. 
State,  32  Ala.  557;  Spaight  v.  State,  29 
Ala.  32;  State  v.  Huffman,  28  Ala.  48; 
Brown  v.  State,  27  Ala.  47;  Salomon  v. 
State,  27  Ala.  27;  Noles  v.  State,  24 
Ala.  672. 

But  formerly  the  rule  was  otherwise. 
Covy  V.  State,  4  Port.  (Ala.)  186. 

Omission  of  word  "  county  "  was  held 
not  to  be  a  material  defect  if  the  name 
of  the  county  itself  was  stated.  Cald- 
well V.  State,  49  Ala.  34. 

Public  Place. —  When,  to  constitute 
an  offense,  an  act  must  be  done  in  a 
public  place,  and  such  public  place  is 
not  more  particularly  defined  in  the 
statute,  an  allegation  that  the  act  was 
done  "  in  a  public  place  "  is  sufficient. 
Ala.  Crim.  Code  (1896),  §  4903. 

Statement,  in  the  margin,  of  the  state 
and  county  has  been  held  to  be  equiva- 
lent to  an  averment  that  the  offense 
was  committed  within  the  body  of  that 
county.  Toole  v.  State,  89  Ala.  131; 
Wesley  v.  State,  52  Ala.  182. 

Two  counties  having  been  mentioned, 
either  in  the  margin  or  in  the  body  of 
the  indictment,  or  both,  the  use  of  the 
words  "  aforesaid,"  "said,"  etc.,  will 
not  be  sufficient.  Reeves  v.  State,  20 
Ala.  33. 

6.  Name  of  Defendant  —  Alias  Dictus. — 
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appropriate  langtiage)],'^  against  the  peace  and  dignity  of  the  State  of 
Alabama,  f 


Either  the  christian  or  surname  may 
be  alleged  under  "alias."  Haley  v. 
State,  63  Ala.  89;  Evans  v.  State,  62 
Ala.  6;  Lee  v.  State,  55  Ala.  259. 
"  Robert  Noblin,"  alias  "  Robert 
Tate,"  sufficiently  names  the  defend- 
ant.    Noblin  V.  State,  100  Ala.  13. 

Christian  name  is  as  essential  as  the 
surname.  Morningstar  v.  State,  52 
Ala.  405;  Johnson  v.  State,  59  Ala.  37. 

Christian  name  may  be  stated  to  be 
unknown.  Bryant  v.  State,  36  Ala. 
270. 

Describing  the  defendant  as  "  W.  P. 
O'Brien,  whose  christian  is  to  the 
grand  jury  unknown,"  has  been  held 
to  be  sufficient.  O'Brien  v.  State,  91 
Ala.  25. 

Describing  the  defendant  as  '^  Mat 
Taylor"  is  sufficient  without  the  alle- 
gation "otherwise  unknown,"  the  lat- 
ter words  being  mere  surplusage. 
Taylor  v.  State,  100  Ala.  68.  To  the 
same  effect  Wells  v.  State,  88  Ala.  239. 

But  charging  that  "Douglas  Jones, 
alias  Dug  Jones,  whose  true  christian 
name  is  to  this  grand  jury  unknown," 
is  inconsistent  and  self-repugnant. 
Jones  V.  State,  63  Ala.  27. 

Idem  Sonans. — If  the  pronunciation 
of  the  defendant's  name  is  unchanged, 
a  mistake  in  the  spelling  is  not  a  mate- 
rial variance.    State  v.  Page,  61  Ala.  i6. 

The  following  names  have  been  held 
to  come  within  the  rule  of  idem  sonans: 
"  Booth"  and  "  Boothe,"  Jackson  v. 
State,  74  Ala.  26;  "Louis"  and 
"  Lewis,"  Block  v.  State,  66  Ala.  493; 
"  Edmundson  "  and  "  Edmunson,"  Ed- 
mundson  v.  State,  17  Ala.  179;  "  Bur- 
det,"  "  Boudet,"  "  Boredet"  and 
"  Bouredet,"  Aaron  v.  State,  37  Ala. 
106. 

The  names  "  Tarpley  "  and  "  Tap- 
ley"  (Tarpley  v.  State,  79  Ala.  271) 
and  "  Donnelly"  and  "  Donly"  do  not 
constitute  a  material  variance.  Don- 
nelly V.  State,  78  Ala.  453. 

"Rooks"  and  "  Rux "  come  suffi- 
ciently within  the  rule  of  idem  sonans 
to  defeat  a  plea  in  abatement.  Rooks 
V.  State.  83  Ala.   79. 

The  following  names  have  been  held 
not  to  come  within  the  rule  of  idem 
sonans:  "Mincher"  and  "  Minchen," 
Adams  v.  State,  67  Ala.  89;  "  Zachery  " 
and  "Zacharia,"  Lawrence  v.  State, 
59  Ala.  61;  "  Mulette  "  and  "  Merlette," 
Merlette  v.  State,  100  Ala.  42;  "  Munk- 


ers "  and  "Muncus,"  Munkers  v. 
State,  87  Ala.  94;  "  George  Lyons" 
and  "George  Lynes,"  Lynes  v.  State, 
5  Port.  (Ala.)  236. 

Initials.  —  It  has  been  held  to  be  in- 
sufficient, as  against  a  plea  in  abate- 
ment, to  allege  the  defendant's  name 
by  initials  without  additional  aver- 
ments. Gerrish  v.  State,  53  Ala.  476; 
Winter  v.  State,  90  Ala.  637.  But  in- 
itials may  be  used  to  refer  to  the  names 
of  third  persons  or  persons  only  col- 
laterally concerned.  Haley  v.  State, 
63  Ala.  83;  Gerrish  v.  State,  53  Ala. 
476;  Franklin  v.  State,-  52  Ala.  414; 
Thompson  v.  State,  48  Ala.  165.  Al- 
though it  has  been  held  that  whenever 
it  is  necessary  to  allege  the  name  or 
the  identity  of  a  third  person  the  in- 
dictment must  be  as  certain  as  to  such 
person  as  it  is  with  respect  to  the  per- 
son accused  of  the  offense.  Morning- 
star  V.  State,  52  Ala.  405. 

Middle  Name.  —  A  mistake  in  the 
middle  name  of  the  defendant  is  im- 
material. Pace  V.  State,  69  Ala.  231; 
Edmundson  v.  State,  17  Ala.  179. 

Several  Defendants.  —  Charging  that 
the  defendants  (naming  them)  "  being 
members  or  partners  of  a  private  com- 
pany or  corporation,  known  as  the 
Tallahassee  Manufacturing  Company," 
etc,  is  not  objectionable  as  being  un- 
certain as  to  whether  the  defendants 
are  charged  individually  or  as  a  private 
corporation.     Barnett  v.  State,  54  Ala. 

579- 

Surname  may  be  stated  to  be  un- 
known.    Skinner  v.  State,  30  Ala.  524. 

Unknown  Defendant.  —  Where  the 
defendant's  name  is  unknown  to  the 
grand  jury,  the  indictment  may  so 
allege  without  further  identification. 
Ala.  Crim.  Code  (1896),  §  4904;  Wash- 
ington V.  State,  68  Ala.  85. 

1.  Charging  Part  —  Generally.  —  See 
Ala.  Crim.  Code  (1896),  §  4896. 

Certainty.  —  The  charge  must  be 
sufficiently  explicit  to  support  itself. 
State  V.  Seay,  3  Stew.  (Ala.)  123. 

Alternative  Averments .  —  When  an 
act  is  criminal  in  producing  different 
results,  such  results  may  be  charged  in 
the  same  count  in  the  alternative.  Ala. 
Crim.  Code  (1896),  §  4912.  And  when 
the  offense  may  be  committed  by 
different  means  or  with  different  in- 
tents, such  means  or  intents  may  be 
alleged  in   the  same  count   in  the   al- 
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ternative.  Ala.  Crim.  Code  (1896),  § 
4911;  Bonner  v.  State,  97  Ala.  47; 
Hornsby  v.  State,  94  Ala.  55;  Wilson 
V,  State,  84  Ala.  426;  Dismukes  v. 
State,  83  Ala.  287;  Mays  v.  State,  89 
Ala.  37;  Murdock  v.  State,  65  Ala.  520; 
Wesley  v.  State,  61  Ala.  282;  Murphy 
V.  State,  55  Ala.  252;  Nixon  v.  State, 
55  Ala.  120;  Raisler  v.  State,  55  Ala. 
64;  Adler  v.  State,  55  Ala.  16;  State 
V.  Barnett,  54  Ala.  579;  Johnson  v. 
State,  50  Ala.  456;  Burgess  v.  State,  44 
Ala.  190.  See  also  Carleton  v.  State, 
100  Ala.  130. 

Ala.  Crim.  Code  (1896),  ^§4911.  4912, 
change  the  common-law  rule,  and  are 
intended  to  prevent  a  multiplicity  of 
counts.  Noble  v.  State,  59  Ala.  78; 
Thomas  v.  State,  iii  Ala.  51;  Horton 
V.  State,  53  Ala.  488;  Sparrenberger  v. 
State,  53  Ala.  481.  They  do  not  ap- 
ply, however,  where  particular  acts  or 
means  are  followed  by  more  compre- 
hensive generic  terms,  which  are  imme- 
diately preceded  by  the  words  "or 
other."      Johnson    v.    State,    32    Ala. 

583. 

Code  Forms.  —  Charging  part  is  gen- 
erally sufBcient  if  it  sets  forth  the 
offense  in  the  manner  stated  in  the 
forms  set  out  in  the  code.  Ala.  Crim. 
Code  (1896),  §  4894;  Smith  v.  State, 
103  Ala.  57;  Bailey  v.  State,  99  Ala. 
143;  Lang  V.  State,  97  Ala.  41;  Watt  v. 
State,  97  Ala.  72;  Walker  v.  State,  96 
Ala.  53;  Thomas  v.  State,  91  Ala.  34; 
Smith  V.  State,  63  Ala.  55;  McCul- 
lough  t/.  State,  63  Ala.  75;  Wilson  z/. 
State.  61  Ala.  151;  Weed  v.  State,  55 
Ala.  13. 

But  it  is  not  suflicient  to  pursue  the 
form  prescribed  in  the  code  if  the  form 
is  defective  in  the  description  of  the 
offense.  Bryan  v.  State,  45  Ala.  86; 
Smith  V.  State,  63  Ala.  55;  Banner  z/. 
State,  54  Ala.  127. 

Common-law  Indictments.  —  An  of- 
fense which  was  indictable  at  common 
law  may  be  charged  or  described  as 
at  common  law.  Ala.  Crim.  Code 
(1896),  i^  4899;  Sparks  v.  State,  59  Ala. 
82;  Diggs  V.  State,  49  Ala.  311. 

Expressions,  Terms  and  Words,  Gen- 
erally.—  General  terms  may  be  used 
to  include  special  terms  when  in  com- 
mon language  the  general  term  em- 
braces the  special  term.  Ala.  Crim. 
Code  (1896),  §  4900. 

Technical  language  must  not  be  used 
to  charge  an  act  not  specifically  defined 
by  statute.     Daniel  v.  State,  61  Ala.  4. 

Ambiguous  language  must  not  be  used 


in  charging  acts  not  specifically  de- 
fined.    Daniel  v.  State,  61  Ala.  4. 

^^  Bales  "  has  been  held  to  be  equiva- 
lent in  meaning  to  the  word  "bags" 
in  connection  with  cotton.  Peters  v. 
State,  100  Ala.  10. 

Character  "  (Sr'"  may  be  used  instead 
of  the  word  "  and."  Pickens  v.  State, 
58  Ala.  364. 

''^Feloniously"  is  not  necessary  in 
charging  a  common-law  misdemeanor 
made  felonious  by  statute.  Butler  v. 
State,  22  Ala.  43;  Beasley  v.  State,  18 
Ala.  535. 

"  Female  "  has  been  held  to  be  equiva- 
lent in  meaning  to  the  word  "  woman." 
Myers  z>.  State,  84  Ala.  11. 

Figures  may  be  used.  State  v. 
Raiford,  7  Port.  (Ala.)  lor. 

General  Assembly.  — A  special  statute 
may  be  described  as  "an  act  of  the 
legislature  of  Alabama"  although  the 
"  general  assembly  "  is  the  technical 
designation.  Block  v.  State,  66  Ala.  493. 

^*  Physician"  has  been  held  to  be 
equivalent  in  meaning  to  the  words 
"licensed  physician. "  Deane v.  State, 
100  Ala.  I02. 

Slang  words  must  not  be  used  in 
charging  acts  not  specifically  defined. 
Daniel  v.  State,  61  Ala.  4. 

Facts  unknown  to  the  grand  Jury  and 
not  material  ingredients  of  the  offense 
may  be  so  charged.  Ala.  Crim.  Code 
(1896),  §4905;  Duvall  V.  State,  63  Ala.  12. 

When  the  means  by  which  an  offense 
was  committed  are  unknown  to  the 
grand  jury  and  do  not  enter  into  the 
essence  of  the  offense,  the  indictment 
may  allege  that  they  are  unknown  to 
the  jury.  Ala.  Crim.  Code  (1896),  § 
4906. 

Immaterial  Defects  —  Generally.  —  An 
indictment  must  not  be  held  insufl!icient 
by  reason  of  any  defect  or  imperfection 
in  any  matter  of  form  which  does  not 
prejudice  the  substantial  rights  of  the 
defendant.  Ala.  Crim.  Code  (1896),  § 
4895;     Abernathy    v.    State,    78    Ala. 

411- 

Bad  grammar  will  not  vitiate  the  in- 
dictment. Ward  V.  State,  50  Ala.  120; 
Pond  V.  State,  55  Ala.  196.  As  the  use 
of  the  word  "  was  "  instead  of  the  word 
"were."     State  v.   Pond,   55   Ala.  196. 

Bad  punctuation  does  not  vitiate  an 
indictment.  Ward  v.  State,  50  Ala. 
120. 

Bad  spelling  Aoc^  not  necessarily  viti- 
ate an  indictment.  Grant  v.  State,  55 
Ala.  201;  Brazier  v.  State,  44  Ala.  387; 
Watkins  v.  State,  89  Ala.  82. 
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Intent  to  Injure  or  Dejraud.  —  When 
an  intent  to  injure  or  defraud  is  neces- 
sary to  constitute  the  offense,  it  is  suf- 
ficient to  allege  an  intent  to  injure  or 
defraud  generally.  Ala.  Crim.  Code 
(1896),  §  4908;  Headly  v.  State,  106  Ala. 
109;  Mack  V.  State,  63  Ala.  138;  Will- 
iams V.  State,  61  Ala.  33. 

Legal  Conclusions. —  The  common-law 
rule  has  to  a  great  extent  been  changed 
by  statute,  "reducing  indictments 
rather  to  a  statement  of  legal  conclu- 
sions than  of  facts."  Jackson  v.  State, 
91  Ala.  55;  Drake  v.  State,  60  Ala. 
62. 

Negativing  Exceptions.  —  Exceptions 
created  by  a  proviso  of  an  act  need  not 
be  negatived.  Consult  Grattanz/.State, 
71  Ala.  344;  Carson  v.  State,  69  Ala. 
235;  Clark  V.  State,  19  Ala.  552. 

Repetition  or  Continuation  of  Acts. — 
Where  the  offense  consists  of  a  repeti- 
tion or  continuation  of  acts,  they 
need  not  be  stated.  Sterne  v.  State, 
20  Ala.  43;   Lawson  v.  State,  20  Ala. 

65. 

Statutory  Offenses.  —  In  charging  a 
statutory  offense,  the  indictment  must 
conform  substantially  to  the  description 
of  the  offense  in  the  statute.  Bryan  v. 
State,  45  Ala.  86;  Skains  v.  State,  21  Ala. 
218;  Pettibone  v.  State,  19  Ala.  586;  Eu- 
banks  v.  State,  17  Ala.  181.  But  it  need 
not  run  in  the  very  words  of  the  statute: 
it  is  sufficient  to  use  other  words  con- 
veying the  same  meaning.  Ala.  Crim. 
Code  (1896),  §  4898;  Smith  v.  State,  63 
Ala.  55;  Mason  v.  State,  42  Ala.  543; 
Johnson  v.  State,  32  Ala.  583;  Lodano 
V.  State,  25  Ala.  64;  Smith  v.  State,  22 
Ala.  54;  Clark  z*.  State,  19  Ala.  552;  Bush 
V.  State,  18  Ala.  415;  Beasley  v.  State, 
18  Ala.  535;  Batre  v.  State,  18  Ala.  119; 
Eubanks  v.  State,  17  Ala.  181;  State  v. 
Mahan,  2  Ala.  340;  State  v.  Click,  2 
Ala.  26;  State  v.  Duncan,  9  Port.  (Ala.) 
260;  State  V.  Briley,  8  Port.  (Ala.)  472; 
State  V.  Stedman,  7  Port.  (Ala.)  495; 
State  V.  Raiford,  7  Port.  (Ala.)  loi; 
State  V.  Plunket,  2  Stew.  (Ala.)  11. 
Although  using  words  in  addition  to 
those  used  in  the  statute  creating  an 
offense,  thereby  taking  the  offense  out 
of  the  statute,  vitiates  an  indictment 
for  such  an  offense.  State  v.  Mahan, 
2  Ala.  340. 

Following  the  language  of  the  statute 
is  not  sufficient,  however,  where  the 
statute  merely  designates  without  de- 
scribing the  offense.  Anthony  v.  State, 
29  Ala.  27;  Beasley  v.  State,  18  Ala. 
535;  Turnipseed  v.  State,  6  Ala.  664. 


The  clause  within  which  the  defend- 
ant is  amenable  must  be  specified  in  an 
indictment  for  an  offense  where  the 
statute  prescribes  different  punish- 
ments for  different  individuals.  Hirsch- 
felderf.  State,  18  Ala.  112. 

Surplusage.  —  All  statements  of  facts 
and  circumstances  not  necessary  ingre- 
dients of  the  offense  sought  to  be 
charged  may  be  rejected  as  surplusage. 
McGehee  v.  State,  52  Ala.  224;  Lodano 
V.  State,  25  Ala.  64;  State  v.  Stedman, 
7  Port.  (Ala.)  495. 

What  properly  belongs  to  the  caption 
may  be  rejected  as  surplusage  when 
found  in  the  body  of  the  indictment. 
Rose  V.  State,  Minor  (Ala.)  28. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Alabama  see  Forms  Nos. 
10583,  10540,  10518,  10498.  10492,  9637, 
9614,  9613,  9513,  9499,  9486,  9473,  9464, 
9408,  9362,  8493,  8492,  8489,  8323,  8070, 
7750,  7675,  7674.  7651,  7422,  6779,  6618, 
6599,  6144,  5970,  5740,  5689,  5433,  5428, 

5232,  5149.  4991.  4959,  4952,  4908,  4859. 
4821,  4756,  4744,  2586,  2473,  2469,  2463, 
2455.  2425,  2405,  2396,  2385,  2384,  2383, 
2356,  1119,  728,  722,155. 

Joinder  of  Offenses.  —  When  offenses 
are  of  the  same  character  and  subject 
to  the  same  punishment,  the  defendant 
may  be  charged  with  the  commission 
of  either  in  the  same  courft  in  the  alter- 
native.     Ala.    Crim.    Code    (1896),    § 

4913- 

Ala.  Crim.  Code  (1896),  §  4913,  merely 
permits  to  be  charged  in  one  count  as 
the  common  law  permitted  in  different 
counts,  and  is  not  unconstitutional. 
Sampson  v.  State,  107  Ala.  76;  Noble 
V.  Slate,  59  Ala.  78;  Sparrenberger  v. 
State,  53  Ala.  481;  Horton  v.  State,  53 
Ala.  488;  Sherrod  v.  State,  25  Ala.  78; 
Burdine  v.  State.  25  Ala.  60. 

Each  alternative  averment  must  pre- 
sent an  indictable  offense.  Howard 
V.  State,  108  Ala.  571;  Orr  v.  State,  107 
Ala.  35;  Pickett  v.  State,  60  Ala.  77; 
Noble  V.  State,  59  Ala.  78;  Horton  v. 
State,  53  Ala.  488. 

A  felony  and  a  misdemeanor  cannot  be 
joined  even  in  separate  counts.  James 
V.  State,  104  Ala.  20;  Adams  v.  State, 
55  Ala.  143.  But  two  grades  of  the 
same  offense,  whether  misdemeanor  or 
felony,  vested  with  the  same  kind  of 
penalty  may  be  joined  in  the  same 
count.  Barber  v.  State.  34  Ala.  213; 
Ward  V.  State,  22  Ala.  r6;  Swallow  v. 
Stale,  22  Ala.  20;  Ben  v.  State,  22  Ala. 
9;  Mooney  v.  State,  8  Ala.  328. 
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Daniel  Webster,  Solicitor  of  the  Seventh  Circuit. 


Form  No.  10681.^ 


(Arizona  Pen.  Code  (1887),  §  1458.) 
Territory  of  Arizona 
against 
John  Doe. 

In  the  District  Court  of  the  Second  Judicial  District  of  the  Territory 
of  Arizona^  in  and  for  the  County  of  Gila,  the  first  day  of  February, 
jS99. 

John  Doe  is  accused  by  the  grand  jury  of  the  county  of  Gila,  by 
this  indictment,  of  the  crime  of  (^giving  its  legal  appellation,  such  as 
murder,  arson,  manslaughter,  or  the  like,  or  designating  it  as  a  felony  or 
misdemeanor^,  committed  as  follows:  * 

The  ^zx^  John  Doe, ^  on  the  first  day  oi  January,  a.  d.  \W9,  at 
the  county  of  Gila^  {charging  the  particular  offense  in  appropriate 
language).\  ^  Daniel  Webster,  district  attorney. 

(^Indorsements.  )2 

Form  No.  10682.^ 

(Sand.  &  H.  Dig.  Ark.  (1894),  §  2091.) 


1.  Conclusion —  '^''  Against  the  Peace" 
etc.  —  Must  conclude  "against  the 
peace  and  dignity  of  the  state  of 
Alabama."  Ala.  Crim.  Code  (1896), 
§  4893.  But  it  is  not  necessary  that 
each  count  should  conclude  with  the 
formal  words  *' against  the  peace  and 
dignity  of  the  state  of  Alabama  "  if  the 
whole  indictment  concludes  in  such 
manner.    McGuire  v.  State,  37  Ala.  161. 

Concluding  "  against  the  peace  and 
dignity  of  the  state  of  Alabama  "  instead 
of  "  against  the  peace  and  dignity  of 
the  state"  is  not  demurrable.  Wash- 
ington V.  State,  53  Ala.  29. 

The  words  "of  Alabama"  are  not 
necessary  in  the  conclusion  of  an  in- 
dictment when  the  words  "  State  of 
Alabama  "  are  mentioned  in  the  caption. 
Atwell  V.  State,  63  Ala.  61. 

' '  Contrary  to  the  Form  of  the  Statute, " 
etc.  —  The  words  "  contrary  to  the  form 
of  the  statute  "  are  unnecessary.  Ala. 
Crim.  Code  (1896),  §  4896. 

The  signature  of  the  solicitor  is  not 
necessary.  Joyner  v.  State,  78  Ala. 
44S;  Cross  V.  State,  78  Ala.  430;  Holley 
V.  State,  75  Ala.  14;  Harrall  v.  State, 
26  Ala.  52;  Ward  v.  State,  22  Ala.  16. 

It  is  no  ground  for  objection  that  the 
indictment  is  signed  by  the  deputy 
solicitor.  Cross  v.  State,  78  Ala.  430; 
Joyner  v.  State,  78  Ala.  448.  And 
where  in  the  absence  of  the  solicitor 
for  the  circuit  another  is  temporarily 


acting  in  that  capacity  under  the  ap- 
pointment of  the  court,  his  signature  to 
the  indictment  with  the  designation 
"  solicitor /r^ /'^'w."  is  proper.  Holley 
V.  State,  75  Ala.  14. 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  1079 1. 

3.  Arizona.  —  Pen.  Code  (1887),  g§ 
1430-1479. 

See  also  supra,  note  2,  p.  629. 

4.  Name  of  Defendant.  —  In  Territory 
V.  Do,  I  Arizona  507,  the  accused  was 
described  as  '■John  Doe,  a  Vuma  Mo- 
have Indian,  whose  true  name  is  to  the 
grand  jury  unknown." 

5.  Place  of  Commission  of  Offense.  —  In 
Territory  v.  Do,  i  Arizona  507,  the 
place  of  commission  of  the  offense  was 
charged  as  being  "  near  town  of  Ari- 
zona City,  in  said  county  of  Yuma  and 
Territory  of  Arizona."  It  was  held 
that  the  place  was  not  charged  with  the 
certainty  and  accuracy  required. 

6.  Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Arizona  see  Forms  Nos. 
8052,  5164. 

Joinder  of  Offenses.  —  The  indictment 
should  charge  but  one  offense  only. 
Territory  v.  Duifield,  i  Arizona  58. 

7.  Arkansas. —  Sand.  &  H.  Dig.  (1894), 
§§  2069-2100. 

See  also  supra,  note  2,  p.  629. 
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Pulaski  Circuit  Court.^ 
The  State  of  Arkansas 
against 
John  Doe. 

The  grand  jury  oi  Pulaski  Q.Q)\xw\.y ^  in  the  name  and  by  the  authority 
of  the  State  of  Arkansas^  accuse  John  Doe  of  the  crime  of  (^Here  insert 
the  name  of  the  offense^  if  it  have  any,  such  as  treason,  murder,  man- 
slaughter, arson,  rape,  or  the  like,  or,  if  it  have  no  general  name,  thefi  a 
brief  description  as  given  by  law),^  committed  as  follows,  viz.:** 

The  said  John  Doe^  on  the  first  day  of  January,  one 
thousand    eight    hundred    and    ninety-nine,''   in    the    county   afore- 


1.  Name  of  court  need  not  necessarily 
be  stated.     Helt  v.  State,  52  Ark.  279. 

Failure  to  state  style  and  term  of 
court  cannot  be  taken  advantage  of 
after  verdict.  Stewart  v.  State,  13  Ark. 
720;  Dennis  v.  State,  5  Ark.  230. 

2.  Statement  Concerning  Grand  Jury.  — 
Omitting  to  state  that  the  grand  jury 
was  sworn  and  charged  for  the  county 
is  not  available  error  after  verdict. 
Dennis  v.  State,  5  Ark.  230. 

3.  "In  the  Name  and  by  tlie  Authority 
of  this  State."  —  These  words  are  not 
necessary  in  an  indictment  relating  to 
its  presentment.  Holt  7>.  State,  47  Ark. 
196. 

4.  Name  of  Crime.  —  Some  crimes  have 
no  name,  and  the  omission  of  the  name 
of  the  crime,  or  giving  it  a  wrong 
name,  will  not  render  the  indictment 
invalid.     Watson  v.  State,  29  Ark.  299. 

To  accuse  one  of  the  crime  of  felony 
is  bad.  Johnson  v.  State.  36  Ark.  242; 
Butler  V.  Slate,  34  Ark.  480.  See  also 
precedent  in  Lacefield  v.  State,  34  Ark. 
275,  where  the  pleader  committed  this 
error. 

But  where  one  is  accused  of  "a 
felony,"  the  indictment  may  be  suf- 
ficient if  it  clearly  appears  what  offense 
was  intended  to  be  charged.  Johnson 
V.  State,  36  Ark.  242. 

5.  Commencement. —  In  Cornelius  v. 
State,  12  Ark.  782,  the  indictment  com- 
menced as  follows: 

"  The  grand  jurors  of  the  State  of 
Arkansas,  duly  returned,  empanelled, 
sworn,  and  charged  to  inquire  in  and  for 
the  county  of  Saline,  upon  their  oaths 
present." 

6.  Name  of  Defendant  —  Generally.  — 
When  in  the  title  and  charging  part  the 
defendant's  name  is  properly  written, 
the  substitution  of  a  wrong  name  in  a 
formal  part  does  not  vitiate  it.  Phillips 
V.  State,  35  Ark.  384. 

The  name  of  the  defendant  should  be 
repeated   in  every  distinct   allegation. 


but  the  nominative  case  need  not  be 
repeated  in  one  continuing  sentence. 
State  V.  Hand,  6  Ark.  165. 

Christian  Name.  —  Where  some  of 
several  defendants  are  named  by  the 
initials  of  their  christian  name,  but 
the  christian  name  of  one  is  wholly 
omitted,  the  indictment  was  held  good 
on  demurrer.  State  v.  Webster,  30 
Ark.   166. 

Defendant  may  be  identified  or  de- 
scribed when  his  christian  name  is  un- 
known to  the  jurors.  Kelley  v.  State, 
25  Ark.  392. 

More  than  One  Defendant.  —  An  in- 
dictment accusing  several  defendants 
of  crime,  committed  as  follows,  to  wit, 
the  said  "  defendant,"  was  held  to  be 
not  defective  because  of  the  use  of  the 
word  "defendant"  instead  of  "de- 
fendants." It  was  a  mere  clerical  er- 
ror.    Evans  v.  State,  58  Ark.  47. 

Surname  of  the  defendant  omitted,  in 
the  presenting  portion  of  the  indict- 
ment, is  a  fatal  defect.  State  z/.  Hand, 
6  Ark.  165. 

Unknown  Defendant.  —  If  the  name 
of  the  defendant  is  unknown  and  he  re- 
fuses to  disclose  it,  he  may  be  indicted 
as  "a  person  whose  name  is  to  the 
grand  jurors  unknown,  but  who  was 
personally  brought  before  them  by  the 
keeper  of  the  prison,"  or  words  of 
similar  import.  State  v.  Webster,  30 
Ark.  166. 

7.  Time  of  Committing  Offenses.  —  The 
statement  as  to  the  time  at  which  the 
offense  was  committed  is  not  material 
further  than  as  a  statement  that  it  was 
committed  before  the  finding  of  the 
indictment,  except  when  time  is  a  mate- 
rial ingredient  of  the  offense.  Mar- 
quardtz/.  State,  52  Ark.  269;  Fitzpatrick 
V.  State,  37  Ark.  373;  Marre  v.  State,  36 
Ark.  222;  Cohen  v.  State,  32  Ark.  226; 
Lee  V.  State,  26  Ark.  260;  Medlock  v. 
State,  18  Ark.  363. 

It  is  unnecessary  to  state  the  day  and 
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said,^  {charging  the  particular  offense  in  appropriate  language'),'^  against 
the  peace  and  dignity  of  the  State  oi  Arkansas.  \ 


year  specifically  as  at  common  law. 
State  V.  Hoover,  31  Ark.  676. 

Time  of  commission  of  offense  should 
be  laid  on  a  day  prior  to  the  finding  of 
the  indictment,  and  within  the  period 
of  limitations.  Scoggins  v.  State,  32 
Ark.  205. 

"On  or  about"  a  certain  day  is  a 
sufficient  allegation  of  time.  Pruitt  v. 
State,  (Ark.  1889)  11  S.  W.  Rep.  822. 

Demurrer  will  not  lie  because  an  in- 
dictment shows  that  the  offense  was 
committed  back  of  the  period  barred  by 
the  statute  of  limitations,  as  the  bar 
is  available  under  the  plea  of  "  Not 
Guilty."  State  v.  Reed,  45  Ark.  333; 
Gill  V.  State,  38  Ark.  524;  State  v.  Gill, 
33  Ark.  129;  Scoggins  v.  State,  32  Ark. 
205. 

1.  Place  of  Commission  of  Offense  — 
Generally. — The  indictment  must  al- 
lege that  the  offense  was  committed  in 
the  county  in  which  the  indictment  was 
returned.  Clary  v.  State,  33  Ark.  561; 
Thetstone  v.  State,  32  Ark.  179. 

Ordinarily  nothing  more  than  the 
name  of  the  county  is  required.  Sulli- 
vant  V,  State,  8  Ark.  400. 

"At  Little  Rock"  was  construed  to 
mean  "in  Little  Rock,"  in  Graham  v. 
State,  I  Ark.  171. 

Use  of  Word  ^^  A  foresaid." — After 
the  venue  has  been  once  properly 
stated,  it  may  be  referred  to  subse- 
quently by  the  use  of  the  words  "afore- 
said," "said,"  and  the  like.  State  v. 
Hunn,  34  Ark.  321;  Brassfield  v.  State, 
55  Ark.  556. 

Failure  to  state  county  in  which  offense 
was  committed  will  raise  the  presump- 
tion that  it  was  committed  within  the 
limits  of  the  jurisdiction  of  the  court  in 
which  the  grand  jury  was  impaneled. 
Brassfield  v.  State,  55  Ark.  556. 

New  county  having  been  organized, 
covering  the  place  where  the  offense 
was  committed,  it  does  not  seem  to  be 
necessary  to  allege  that  when  the  crime 
was  committed  the  place  was  in  an- 
other county.  McElroy  v.  State,  13 
Ark.  708. 

2.  Charging  Part  —  Generally. —  Every 
material  fact  necessary  to  constitute  the 
offense  must  be  stated.  Barton  v.  State, 
29  Ark  68. 

Every  material  fact  should  be  alleged 
in  ordinary  and  concise  language,  so  as 
to  enable  a  person  of  common  under- 
standing  to   know    what   is   intended. 


Dixon  V.  State,  29  Ark.  165;  Baker  v. 
State,  4  Ark.  56. 

Certainty.  — The  indictment  should 
be  certain  in  its  charging  part.  State  v. 
Cadle,  19  Ark.  613;  State  v.  Hand,  6 
Ark.  165;  Anderson  v.  State,  5  Ark.  444; 
State  V.  Ness,  47  Ark.  553;  Clary  v. 
State,  33  Ark.  561. 

The  code  does  not  dispense  with  the 
clearness  and  certainty  required  in 
charging  an  offense  at  common  law. 
Edwards  v.  State,  27  Ark.  493. 

As  to  the  degree  of  certainty  required 
in  the  statement  of  the  offense  charged, 
see  Sand.  &  H.  Dig.  Ark.  (1894),  §§  2074, 
note  zz. 

Charging  a  misdemeanor  need  not 
be  done  with  the  same  technical  par~ 
ticularity  as  in  charging  felonies. 
State  V.  Parnell,  16  Ark.  506. 

Alternative  Averments.  —  If  an  offense 
may  have  been  committed  in  different 
modes  or  by  different  means,  the  in- 
dictment may  allege  such  modes  or 
means  in  the  alternative.  Sand  &  H. 
Dig.  Ark.  (1894),  §  2077. 

But  charging  an  offense  in  the  alter- 
native is  bad.  Thompson  v.  State,  37 
Ark.  408;  Cooper  v.  State,  37  Ark.  412; 
Cooper  V.  State,  37  Ark.  421. 

Code  Form.  —  The  form  given  in 
Sand.  &  H.  Dig.  Ark.  (1894),  §  2091, 
need  not  be  strictly  followed.  Lacefield 
V.  State,  34  Ark.  275. 

Common-law  indictment  is  good  upon 
a  statute  which  defines  an  offense  which 
is  essentially  the  same  as  that  defined  by 
the  common  law.  Shotwell  v.  State,  43 
Ark.  345;  Roberts  v.  State,  21  Ark. 
183.  The  formal  parts  of  an  indict- 
ment is  a  matter  within  the  discretion 
of  the  legislature,  but  the  substance  of 
a  good  common-law  indictment  must 
be  preserved.     Mott  v.  State,  29  Ark. 

147- 

An  indictment  may  be  bad  under  the 
statute,  but  good  at  common  law.  State 
V.  Reed,  45  Ark.  333. 

Degree  of  the  offense  need  not  be 
stated,  as  this  is  a  legal  conclusion. 
Guest  V.  State,  19  Ark.  405. 

Evil  intent  should  be  alleged  when  it 
constitutes  a  material  part  of  the 
offense.  Mott  v.  State,  29  Ark.  147; 
State  V.  Eldridge,  12  Ark.  608;  Gabe  v. 
State,  6  Ark.  519. 

Expressions,  Terms  and  Words  — 
'■'And"  for  ''Or." — Using  the  word 
"and"   in   an   indictment    where    the 
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statute  uses  the  word  "  or  "  is  defective. 
St.  Louis,  etc.,  R.  Co.  v.  State,  58 
Ark.  39. 

"  Feloniously."  —  It  is  necessary  in 
charging  a  felony  to  allege  that  the 
act  was  "feloniously  "  done.  Mott  v. 
State.  29  Ark.  147;  Edwards  v.  State, 
25  Ark.  444;  State  v.  Eldridge,  12  Ark. 
608.  But  where  a  felonious  intent  is 
not  an  ingredient  of  the  crime,  it  need 
not  be  alleged.  Edwards  v.  State,  25 
Ark.  444;  Mason  v.  State,  32  Ark.  238; 
Milan  v.  State,  24  Ark.  346;  State  v. 
Eldredge,  12  Ark.  608. 

"  Unlawfully.''  —  It  is  not  necessary 
to  charge  that  the  offense  was  "unlaw- 
fully "  done,  unless  the  statute  uses 
the  word  "unlawful"  in  defining  the 
offense.      State    v.    Murphy,    43    Ark. 

Immaterial  Defects.  —  See  Phillips  v. 
State.  35  Ark.  384.  Nice  objections 
should  not  be  regarded  where  the  sense 
of  the  indictment  is  clear.  Graham  v. 
State,  I  Ark.  171. 

Legal  conclusions  need  not  be  alleged. 
Ball  V.  State,  48  Ark.  94.  And  alleg- 
ing merely  conclusions  of  law  is  not 
sufficient.      State  v.  Graham,  38  Ark. 

519- 

Matters  of  defense  need  not  be  nega- 
tived. State  V.  Bailey.  43  Ark.  150; 
Perry  v.  State,  37  Ark.  54;  Dean  v. 
State,  37  Ark.  57;  Bass  v.  State,  29 
Ark.  142. 

Matters  of  inducement  may  be  alleged, 
by  way  of  recital,  under  a  whereas. 
Winn  V.  State,  55  Ark.  360.  And  in 
general  terms.    Mason  v.  State,  55  Ark. 

529- 

Negativing  Exceptions.  —  Where  there 
is  an  exception  in  the  enacting  clause 
of  a  statute,  it  must  be  negatived  in  the 
indictment;  but  when  a  statute  contains 
provisos  and  exceptions  in  distinct 
clauses,  they  need  not  be  negatived. 
State  V.  Kansas  City,  etc.,  R.  Co.,  54 
Ark.  546;  State  v.  Bailey,  43  Ark.  150; 
Thompson  v.  State,  37  Ark.  408;  Wilson 
V.  State,  35  Ark.  414;  Wilson  v.  State, 
33  Ark.  557;  Matthews  v.  State,  24 
Ark.  484;  Hopper  v.  State,  19  Ark. 
143;  Bone  V.  State,  18  Ark.  109;  Brit- 
tin  V.  State,  10  Ark.  299.  See  also 
Sand.  &  H.  Dig.  Ark.  (1894),  §§  2074, 
note  zz. 

Statutory  Offenses.  —  As  a  rule,  it  is 
sufficient  to  charge  an  offense  in  the 
language  of  the  statute.  Bodenhamer 
V.  State,  60  Ark.  10;  Putman  v.  State. 
49  Ark.  449;  Moose  v.  State,  49  Ark. 
499;  Fortenbury  v.  State,  47  Ark.  188; 


Scales  V.  State,  47  Ark.  476;  Farmer  v. 
State,  45  Ark.  95;  Glass  z/.  State,  45  Ark. 
173;  State  V.  Pierson,  44  Ark.  265; 
State  V.  Tidwell,  43  Ark.  71;  State  v. 
Snyder,  41  Ark.  226;  Slate  v.  Hutson, 
40  Ark.  361;  State  v.  Witt,  39  Ark.  216; 
State  V.  Graham,  38  Ark.  519;  State  v. 
Moser,  33  Ark.  140;  Portis  v.  State,  27 
Ark.  360;  State  v.  Hazle,  20  Ark.  156; 
Lemon  v.  State,  19  Ark.  171;  State  v. 
Collins,  19  Ark.  587;  Medlock  v.  State, 
18  Ark.  363;  Oliver  v.  State,  17  Ark. 
508;  State  V.  Minyard,  12  Ark.  156; 
Anderson  v.  State,  5  Ark.  444. 

The  precise  words  of  the  statute  need 
not  be  followed:  words  of  equivalent 
import  or  more  extensive  signification, 
which  necessarily  include  the  words 
stated,  may  be  substituted.  Wood  v. 
State,  47  Ark.  488. 

The  particular  words  of  the  statute 
should  be  used  when  a  general  term  is 
used  in  a  statute  creating  an  offense, 
in  connection  with  more  particular 
words.      Bell  v.  State,  10  Ark.  536. 

But  where  some  ingredient  of  the 
offense  is  plainly  in  an  ellipse,  strictly 
following  the  language  of  the  statute 
will  not  suffice.  Bell  v.  State,  10  Ark. 
536;  Gabe  v.  State,  6  Ark.  519. 

For  cases  in  which  the  language  of 
the  statute  should  not  be  followed  ver- 
batim see  State  v.  Cadle,  19  Ark.  613; 
Moffatt  V.  State,  11  Ark.  169. 

Repugnancy  as  to  a  material  part  of 
the  indictment  is  fatal.  State  v.  Hand, 
6  Ark.  165. 

Surplusage.  —  See  Downs  v.  State,  60 
Ark.  521;  Sanders  v.  State,  55  Ark.  365; 
Moose  V.  State,  49  Ark.  499;  Ballentine 
V.  State,  48  Ark.  45;  State  v.  Bledsoe, 
47  Ark.  233;  State  v.  Porter,  38  Ark. 
637;  Butler  V.  State,  34  Ark.  480;  State 
V.  Anderson,  30  Ark.  131;  Dudney  v. 
State,  22  Ark.  251;  State  v.  Horn,  19 
Ark.  578;  McCuen  v.  State,  19  Ark.  636; 
Orr  V.  State,  18  Ark.  540;  Cole  v.  State. 
10  Ark.  318. 

Illustrations. —  For  illustrations  of  the 
manner  of  charging  particular  offenses 
in  Arkansas  see  Forms  Nos.  10552, 
10541,  10523,  10499,  9649,  9642,  9624, 
9615,  9607,  9437.  9474.  8495.  8494,  8490, 
8308,  8286,  7753,  7685,  7670,  7488,  6745, 
6606,  6145,  5726,  5694,  5150,  5144,  4955. 
4915,  4069,  2427,  2426,  2397,  2369,  729, 

277.  247- 

Joinder  of  Offenses.  —  The  offenses 
which  may  be  joined  and  charged  in 
one  indictment  are  enumerated  in  the 
statute.  Sand.  &  H.  Dig.  Ark.  (1894), 
§  2078. 
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ijndorsemenis.  )* 


Daniel  Webster^  Prosecuting  Attorney.^ 
Form  No.  10683.' 


(Cal.  Pen.  Code  (1897).  §  gsi.)* 

The  People  of  the  State  of  California 

against 

John  Doe. 

In  the  Superior  Court  of  the  City  and  County  of  San  Francisco, 

State  of  California,^  ihQ  first  day  of  February,  a.  d.  eighteen  hundred 

and  ninety-nine.^ 

John  Doe  is  accused  by  the  grand  jury  of  the  said  city  and  county 
of  San  Francisco,  by  this  indictment,  of  the  crime  of  (^giving  its 
legal  appellation,  such  as  murder,  arson,  or  the  like,  or  designating  it 
as  felony  or  misdemeanory  committed  as  follows:*    The  said  John 


1.  Conclusion. — "  Against  the  peace  a.nA 
dignity  of  the  state  of  Arkansas"  are 
necessary  words,  and  each  count  must 
conclude  with  them.  Williams  v.  State, 
47  Ark.  230;  State  v.  Hazle,'  20  Ark. 
156;  State  V.  Cadle,  19  Ark.  613. 

Concluding  "against  the  peace  and 
dignity  of  the  people  of  the  state  of 
Arkansas"  is  an  immaterial  defect,  as 
the  superfluous  words  will  be  disre- 
garded as  surplusage.  Anderson  v. 
State,  5  Ark.  444. 

"Contra  formam  statuti"  is  a  mere 
matter  of  form,  and  a  statute  declaring 
the  want  of  such  words  to  be  a  good 
ground  to  quash,  arrest  or  reverse  a 
conviction  is  not  unconstitutional. 
State  V.  Cadle,  19  Ark.  613;  Brown  v. 
State,  13  Ark.  96. 

Concluding  "  contrary  to  the  laws 
and  statutes  "  is  an  immaterial  defect. 
Graham  v.  State,  i  Ark.  171. 

Signature  of  Attorney.  —  It  is  not 
necessary  that  an  indictment  should  be 
signed  by  the  prosecuting  attorney. 
Walkins  v.  State,  37  Ark.  370;  Anderson 
V.  State,  5  Ark.  444. 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

8.  California.  —  Pen.  Code  {1897),  § 
989. 

See  also  supra,  note  2,  p.  629. 

Oovemed  by  What  Eules. —  Indict- 
ments or  informations  ought  to  be  in- 
terpreted and  their  validity  governed 
by  the  statutory  provisions,  not  by  the 
rules  of  common  law.  People  v.  Ah 
Sing,  95  Cal.  654;  People  v.  Lopez,  90 
Cal.  569;  People  v.  Ribolsi,  89  Cal. 
492;  People  V.  Mahlman,  82  Cal.  585; 
People  V.  Rozelle,   78  Cal.   84;   People 


V.  Murphy,  39  Cal.  52;  People  v.  Dick, 
37  Cal.  277;  People  v.  Cronin,  34  Cal. 
191;  People  V.  Ah  Woo,  28  Cal.  205. 

4.  Another  form  of  indictment  in  com- 
mon use  is  as  follows: 

"  In  the  Superior  Court  of  the  County 
of  Marin,  State  of  California. 
The  People  of  the  State  of  ^      t    ^'  » 
California,  Plaintiff,      '.  ,  ^n<l»ctment 

•^    '•   ^,  Vfor     Extor- 

agamst  j  ^^^^ 

fohn  Doe,  Defendant.  J 
fohn  Doe  is  accused  by  the  grand 
jury  of  the  said  county  of  Marin,  Slate 
of  California,  by  this  indictment,  found 
this  second  day  of  fune,  one  thousand 
eight  hundred  and  ninety-nine ,  of  the 
crime  of  extortion  committed  as  fol- 
lows:* The  said  fohn  Doe  {continuing 
as  in  Form  No.  10683,  ^^pra,  to  the  end 
thereof). 

Dated  the  second  day  oi  fune,  1899." 

5.  Name  of  Court.  —  An  indictment  or 
information  filed  in  San  Francisco  may 
be  entitled  either  as  of  the  "county  of 
San  Francisco"  or  as  of  the  "  city  and 
county  of  San  Francisco."  People  v. 
Connor,  17  Cal.  354;  People  v.  Beatty, 
14  Cal.  566. 

Name  of  County.  —  The  omission  to 
name  the  county  in  the  title  is  a  tech- 
nical defect  not  afifecting  the  rights 
of  defendant  when  the  name  of  the 
county  subsequently  appears  in  the 
body  of  the  indictment  or  information. 
People  V.  Biggins,  65  Cal.  564. 

6.  Term  of  court  is  sufficiently  stated 
when  the  day  on  which  the  indictment 
was  found  is  given.  People  v.  Beatty, 
14  Cal.  566. 

7.  Name  of  Crime. — Some  crimes  have 
no  name,  and  the  omission  of  the 
name  of  the  crime,  or  giving  it  a 
wrong  name,  will   not  render  the  in- 
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Doe^  on  'Osxq  first  day  oi  January,  a.  d.  eighteen  hundred  and  ninety- 
nine^  at  the  said  city  and  county  of  San  Francisco,"^  {charging  the 


dictment  invalid.  People  v.  Phipps, 
39  Cal.  326;  People  v.  Cuddihi,  54 
Cal.  53. 

Giving  an  erroneous  appellation,  or 
even  failing  to  give  any  appellation,  to 
the  offense,  if  the  acts  constituting  the 
offense  as  defined  by  the  statute  are 
sufficiently  stated,  the  indictment  will 
be  sufficient.  People  v.  Phipps,  39 
Cal.  326. 

The  indictment  need  not  state  in 
terms  that  the  offense  charged  is  a 
felony  or  misdemeanor.  People  v. 
War,  20  Cal.  117. 

1.  Name  of  Accused  —  Alias  Dictus. — 
Where  an  indictment  charged  defend- 
ant with  having  been  convicted  of 
several  prior  offenses  under  different 
names,  the  use  of  an  alias  dictus  is 
proper  for  the  purpose  of  identifying 
the  defendant.  People  v.  Maroney, 
109  Cal.  277. 

Designating  the  accused  by  different 
names  is  not  sufficient  reason  for  set- 
ting aside  the  indictment.  People  v. 
Le  Roy,  65  Cal.  613. 

Christian  Name.  —  Error  was  held  to 
be  immaterial  where  a  verdict  was 
pronounced  against  "the  defendant, 
J.  M.  Boggs,''  where  the  indictment 
charged  an  offense  against  the  defend- 
ant under  the  name  of  ''James  B. 
Boggs."     People  v.  Boggs,  20  Cal.  432. 

There  is  no  distinction  between  a 
christian  name  and  a  surname,  so  far 
as  the  identification  of  the  defendant 
is  concerned.  People  v.  Kelly,  6  Cal. 
210. 

Failure  to  Name.  —  Demurrer  will 
not  lie  merely  because  the  name  of  the 
defendant  is  not  alleged.  People  v. 
Ribolsi,  89  Cal.  492. 

Letters  ''Jr."  —  The  addition  of  the 
letters  "Jr."  is  no  part  of  the  name 
proper.  San  Francisco  v.  Randall,  54 
Cal.  408. 

Middle  Name.  —  But  mere  omission 
of  the  initial  of  the  middle  name  of  the 
defendant  is  immaterial.  People  v. 
Ferris,  56  Cal.  442. 

2.  Time  of  Commission  of  Offense.  —  The 
precise  time  at  which  the  offense  was 
committed  need  not  be  stated,  but  may 
be  alleged  to  have  been  committed  at 
any  time  prior  to  the  finding  of  the  in- 
dictment. People  V.  Bidleman,  T04 
Cal.  608;  People  v.  Littlefield,  5  Cal. 
355;  People  V.  Kelly,  6  Cal.  210;  People 
V.   Miller,   12  Cal.   291;  People  v.  La- 


fuente,  6  Cal.  202;  People  v.  Squires, 
99  Cal.  327. 

It  is  not  necessary  to  aver  that  the 
offense  was  committed  "prior  to  the 
finding  of  the  indictment,"  provided  it 
is  alleged  that  the  offense  was  com- 
mitted on  a  particular  day,  which  day 
was  in  fact  prior  to  the  finding  of  the 
indictment.  People  v.  Lafuente,  6 
Cal.  202. 

Charging  the  offense  to  have  been 
committed  upon  the  same  day  on 
which  the  indictment  is  filed  shows 
sufficiently  that  it  was  committed  prior 
to  the  filing  of  the  indictment.  People 
V.  Squires,  99  Cal.  327. 

The  indictment  should  show,  how- 
ever, that  the  offense  is  not  barred  by 
the  statute  of  limitations.  People  v. 
Miller,  12  Cal.  291. 

"On  or  about"  in  an  averment  of 
time,  is  authorized  by  statute  in  some 
states.     People  v.  Aro,  6  Cal.  207. 

3.  Place  of  Commission  of  Offense  — 
Generally.  —  Indictment  must  allege 
that  the  offense  was  committed  within 
the  county  in  which  it  is  found.  Peo- 
ple V.  O'Neil,  48  Cal.  257.  Ordinarily 
nothing  more  than  the  name  of  the 
county  is  required.  People  v.  Robin- 
son, 17  Cal.  363.  But  where  the  juris- 
diction extends  over  less  space  than  a 
county,  the  mere  allegation  that  the  of- 
fense was  committed  within  the  county 
is  not  sufficient,  but  the  place  must  be 
described  with  more  particularity,  so 
as  to  show  the  actual  jurisdiction  of 
the  court.  People  v.  Wong  Wang,  92 
Cal.  277. 

Charging  the  offense  to  have  been 
committed  within  a  city  and  county 
within  the  jurisdiction  of  the  court, 
sufficiently  lays  the  venue.  People  v. 
Lafuente,  6  Cal.  202. 

Naming  as  the  place  a  minor  locality, 
such  as  a  town,  township,  city,  etc.,  is 
equivalent  to  naming  also  the  county 
in  which  the  town,  township  or  city, 
etc.,  is.    People t/.  Lafuente,  6  Cal.  202. 

Where  an  offense  was  committed  on 
a  vessel  on  inland  waters  of  the  state, 
the  indictment  should  set  forth  suffi- 
cient facts  to  show  that  the  court  has 
jurisdiction.  People  v.  Dougherty,  7 
Cal.  395. 

"^  At  the  county  aforesaid"  is  sufficient 
as  an  avernment  of  venue  when  the 
name  of  the  county  and  state  are  cor- 
rectly stated  in  the  commencement  of 
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particular  offense  in  appropriate  language'),'^  contrary  to  the  form,  force 


the  indictment.  People  v.  Baker,  lOO 
Cal.  i88. 

Two  Counties.  — An  offense  consist- 
ing of  a  transaction  occurring  partly  in 
one  county  and  partly  in  another 
should  be  charged  in  the  indictment. 
People  V.  Ah  Own,  39  Cal.  604. 

1.  Cliarging  Part — Generally.  —  If  the 
language  used  admits  of  two  interpre- 
tations, under  only  one  of  which  the 
defendant  could  be  guilty,  it  is  insuffi- 
cient.    People  V.  Williams,  35  Cal.  671. 

Where  a  series  of  acts  constituting 
an  offense  is  defined  by  statute,  all 
such  acts  may  be  charged  in  a  single 
count.  People  v.  Tomlinson,  35  Cal. 
503;  People  V.  Frank,  28  Cal.  507. 
And  see  also  People  v.  Murphy,  39 
Cal.  52. 

Certainty.  — The  indictment  must  be 
direct  and  certain  as  to  the  parly 
charged,  the  offense  charged,  and  the 
particular  circumstances  necessary  to 
constitute  the  offense.  People  v. 
Handley,  100  Cal.  370;  People  v. 
O'Brien,  96  Cal.  171;  People  v.  Mur- 
phy, 39  Cal.  52;  People  v.  Williams,  35 
Cal.  671;  People  v.  Saviers,  14  Cal.  29; 
People  V.  Wallace,  9  Cal.  30;  People  v. 
Dolan,  9  Cal.  576;  People  v  Hood,  6 
Cal.  236. 

The  facts  necessary  to  constitute  the 
offense  must  be  stated  with  such  cer- 
tainty as  to  enable  a  person  of  ordinary 
understanding  to  know  what  was  in- 
tended. People  V.  Murphy,  39  Cal.  52; 
People  V.  Ah  Woo,  28  Cal.  205;  People 
V.  Rodriguez,  10  Cal.  50;  People  v. 
Dolan,  9  Cal.  576. 

Conjunctive  Statements.  —  Where  the 
act  constituting  the  offense  is  described 
in  the  statute  by  different  terms  dis- 
junctively, the  offense  is  well  described 
by  the  use  of  all  the  terms  stated  con- 
junctively. People  V.  Ah  Woo,  28  Cal. 
205;  People  V.  Frank,  28  Cal.  507; 
People  V.  Hood,  6  Cal.  236.  But  see 
People  t/.  Tomlinson,  35  Cal.  503. 

Construction  of  Words.  —  Ordinarily 
words  will  be  construed  in  their  non- 
professional import.  People  v.  Little- 
field,  5  Cal.  355. 

Criminal  intent  need  not  be  shown 
unless  from  the  language  of  the  law  it 
appears  to  be  the  purpose  to  require 
the  existence  of  such  intent  to  be  an  in- 
gredient of  the  offense.  People  v. 
O'Brien,  96  Cal.  171. 

Degrees.  —  When  the  offense  charged 
admits     of     degrees,    the    indictment 


should  charge  the  offense  generally, 
and  leave  the  degree  thereof  to  be 
determined  by  the  verdict  of  the  jury. 
People  V.  Jefferson,  52  Cal.  452. 

Facts  unknown  to  the  jury  may  be 
stated  as  such  when  they  are  nbt  ma- 
terial to  the  accusation.  People  v. 
Bogart,  36  Cal.  245. 

''Feloniously." — It  is  not  absolutely 
essential  that  the  term  "feloniously" 
should  be  used  in  charging  a  felony. 
People  V.  OH  vera,  7  Cal.  403;  People 
V.  Parsons,  6  Cal.  487. 

Immaterial  Defects —  Generally.  — See 
People  z.  Floras,  64  Cal.  426;  People  v. 
Fowler,  88  Cal.  136. 

Bad  spelling  does  not  necessarily 
vitiate  an  indictment.  People  v.  St. 
Clair,  56  Cal.  406. 

Matters  of  defense  need  not  be  nega- 
tived.    People  V.  Nugent,  4  Cal.  341. 

Negativing  Exceptions.  —  See  People 
V.  Nugent,  4  Cal.  341. 

For  a  sufl5cient  averment  of  matters 
of  exception  to  the  portion  of  a  statute 
in  charging  the  crime  under  such  stat- 
ute  see  People  v.  Montejo,  18  Cal.  38. 

It  is  not  necessary  to  negative  the 
jurisdiction 'of  the  federal  courts.  Peo- 
ple V.  Collins,  105  Cal.  504. 

Statutory  Offenses.  —  It  is  sufficient 
and  perhaps  a  safer  practice  to  charge  a 
statutory  offense  in  the  language  of  the 
statute.  People  v.  De  La  Cour  Soto, 
63  Cal.  165;  People  v.  Lewis,  61  Cal. 
366;  People  z/.  Burke,  34  Cal.  661;  Peo- 
ple V.  Martin,  32  Cal.  91;  People  v. 
Cronin,  34  Cal.  191;  People  v.  White, 
34  Cal.  183;  People  v.  Maguire,  26  Cal. 
635;  People  V.  Murray,  10  Cal.  309; 
People  V.  Dolan,  9  Cal.  576;  People  v. 
Parsons,  6  Cal.  487;  People  v.  Thomp- 
son, 4  Cal.  238. 

But  the  language  of  the  statute  need 
not  be  strictly  followed  in  charging  an 
offense.  People  v.  Phipps,  39  Cal.  326; 
People  V.  Potter.  35  Cal.  no. 

Surplusage.  —  See  People  v.  Myers, 
20  Cal.  76. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  California  see  Forms  Nos. 
10571,  10546,  10539,  io5i5«  10487,  10455, 
9655,  9643,  9604,  9472,  9465,  8502,  8311, 
8307,  8082,  7486,  6752,  6626,  5175,  4920, 
4758,  2428,  2351,  1127. 

Joinder  of  Offenses.  —  Must  charge  but 
one  offense.  People  v.  De  Coursey,  61 
Cal.  134;  People  v.  Cooper,  53  Cal.  647; 
People  V.  Alibez,  49  Cal.  452;  People  v. 
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and  effect  of  the  statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  people  of  the  State  of  California.\ 

Daniel  Webster^  District  Attorney.  ^ 
(^Indorsements.  )2 

Form  No.  10684.* 

(Mills'  Anno.  Stat.  Colo.  (1891),  §  1432.)* 
State  of  Colorado,  ) 
Dolores  County.      ) 

Of  the  February  term  of  the  District  Court,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine. 

The  grand  jurors,  chosen,  selected  and  sworn,  in  and  for  the  county 
of  Dolores.,  in  the  name  and  by  the  authority  of  the  people  of  the 
State  of  Colorado,  upon  their  oaths  present,  that  *  {charging  the  par- 
ticular offense  in  appropriate  language,  stating  the  time  *  and  place  ^  of 


ss. 


Taggart,  43  Cal.  81;  People  v.  Hawkins, 
34  Cal.  181;  People  z'.  Garnett,  29  Cal. 
622;  People  V.  Thompson,  28  Cal.  214; 
People  V.  Shotwell,  27  Cal.  394. 

1.  Conclusion  —  "  Contrary  to  the 
Form"  etc.  —  In  People  v.  Biggins,  65 
Cal.  564,  the  conclusion  was,  "  contrary 
to  the  form,  force,  and  effect  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  California." 
In  that  case,  the  court  said  that  the 
information  sufficiently  averred  that 
the  acts  of  the  defendant  were  contrary 
to  the  force  and  effect  of  the  statute, 
and  that  the  objection  that  the  informa- 
tion only  charged  that  the  deceased 
died  "contrary  to  the  form,  force," 
etc.,  was  hypercritical. 

Placing  the  words  "  against  the  form 
of  the  statute  "  after  instead  of  before 
a  charge  of  prior  conviction  is  an  im- 
material defect.  People  v.  Fowler,  88 
Cal.  136;  People  v.  O'Brien,  64  Cal.  53. 

Signature  of  Attorney. — The  district 
attorney,  in  signing  an  indictment,  need 
not  specify  the  county  of  which  he  is 
district  attorney.  People  v.  Ashnauer, 
47  Cal.  98. 

The  name  of  the  district  attorney 
may  be  subscribed  by  his  deputy.  Peo- 
ple V,  Darr,  61  Cal.  554. 

Signed  by  a  de  facto  assistant  district 
attorney  appointed  by  the  board  of 
supervisors  may  be  sufficient.  People 
V.  Turner,  85  Cal.  432. 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  1 079 1. 

3.  Colorado. — Mills'  Anno.  Stat.  (1891), 
§  1432  et  seq. 

See  also  supra,  note  2,  p.  629. 


4.  Another  form  of  indictment  in  com- 
mon use  is  as  follows: 

"State  of  Colorado,  } 
County  of  Dolores.  ) 

In  the  District  Court  of  the  sixth 
judicial  district  of  the  state  of  Colorado, 
sitting  in  and  for  the  county  of  Dolores 
of  the  February  term  thereof,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine. 

The  grand  jurors  chosen,  selected, 
empanelled  and  sworn  within  and  for 
the  county  of  Dolores,  in  the  name  and 
by  the  authority  of  the  people  of  the 
state  of  Colorado,  upon  their  oaths  do 
present  and  find  that  one  John  Doe,  late 
of  said  county  of  Dolores  and  state  of 
Colorado,  on  the  first  day  oi  January, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine,  at  the 
said  county  of  Dolores  and  the  state 
of  Colorado,"  {continuing  and  concluding 
as  in  Form  No.  10684,  supra). 

Name  of  Defendant  —  Generally.  — 
When  the  name  of  the  accused  or  in- 
jured person  is  given  in  different  ways, 
the  first  form  controls.  Moynahan  v. 
People,  3  Colo.  367. 

Occupation.  —  No  indictment  shall  be 
quashed  for  want  of  a  statement  of  the 
occupation  of  the  defendant.  Mills' 
Anno.  Stat.  Colo.  (1891),  §  1433. 

Residence.  —  No  indictment  shall  be 
quashed  for  want  of  a  statement  of  the 
place  of  residence  of  the  defendant. 
Mills'  Anno.  Stat.  Colo.  (1891),  §  1433. 

5.  The  time  at  which  an  offense  is 
charged  to  have  been  committed  is  not 
material,  unless  the  time  be  of  the 
essence  of  the  offense.  Dill  v.  People, 
19  Colo.  469. 

6.  Place  of  Commission  of  OfEense.  —  A 
failure  to  show  the  county  in  which  the 
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committing  the  same  with  reasonable  certainty, y-  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  same  people  of  the  State  of  Colorado?'  \ 
Daniel  Webster,  district  attorney 
of  the  sixth  judicial  district  of  the  state  of  Colorado. 
{Indorsements.  ^ 

Form  No.  10685.* 

To  the  Honorable  Superior  Court  of  the  State   of  Connecticut,   now 

sitting  in  New  Haven,  within  and  for  the  county  of  New  Haven, 

on  the  first  Tuesday  of  January,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ninety-nine: 

The  grand  jurors  within  and  for  said  county  on  their  oaths  present 

and  inform,  \}ci2X  John  Doe,^  of  the  town  of  Derby,  in  said  county  of 

New  Haven,  on   the  twenty-third  day  of  December,  in  the   year  one 

thousand  eight  hundred  and  ninety- eight, ^  with  force  and  arms,  at  said 


crime  was  committed  is  fatal.  Thor- 
nell  V.  People,  11  Colo.  305. 

It  is  necessary  to  aver  and  prove 
upon  trial  that  the  place  where  the 
crime  was  committed  is  within  the  de- 
scriptive terms  of  the  statute.  Franklin 
V.  U.  S.,  1  Colo.  35. 

1.  Charging  Part  —  Generally.  —  An 
indictment  charging  a  greater  crime 
will  support  a  conviction  for  a  lesser 
degree  of  the  same  crime.  Gile  v. 
People,  I  Colo.  60;  Smith  v.  People,  i 
Colo.  121;  Fosters.  People,  i  Colo.  293; 
Packer  v.  People,  8  Colo.  361;  Garvey's 
Case,  7  Colo.  384;  Garvey  v.  People, 
6   Colo.  560;  Kent  v.    People,    8  Colo. 

563- 

"  Feloniously.^'  —  The  general  rule  is 
that  the  use  of  the  word  "  feloniously  " 
in  charging  a  misdemeanor  will  be 
treated  as  surplusage.  Gile  v.  People, 
I  Colo.  60.  The  word"  felonious" 
was  applied  only  to  crimes  denominated 
as  felonies  at  common  law  which  de- 
prived the  accused  of  the  benefit  of 
clergy.  Colo.  Const.,  art.  18,  §4;  Cohen 
V.  People.  7  Colo.  275. 

To  negative  an  exception  not  embraced 
within  the  same  clause  of  the  statute 
which  creates  the  offense  is  not  neces- 
sary. Harding  v.  People,  10  Colo. 
388;  Foster  v.  People,  i  Colo.  293. 

Statutory  Offenses.  —  Indictment  for 
a  statutory  offense  which  charges  the 
offense  in  the  language  of  the  statute 
is  sufficient.  Cohen  v.  People,  7  Colo. 
274;  Dougherty  v.  People,  i  Colo.  514; 
Garvey's  Case,  7  Colo.  384;  Packer  v. 
People,  8  Colo.  361. 

Surplusage.  —  The  rules  regarding 
surplusage  apply  to  an  indictment. 
Moynahan  v.  People,  3  Colo.  367. 

Illustrations.  —  For    illustrations    of 


the  manner  of  charging  particular  of- 
fenses in  Ctf^raa'i?  see  Forms  Nos.9625, 
9505,  5972,  5718,  5430,  5429,  5165,  4344, 
726,  190,    178,  171,  170,  163,  157. 

2.  Conclusion.  —  An  indictment  found 
after  the  adoption  of  the  constitution, 
for  an  offense  committed  before  the 
adoption  of  that  instrument,  properly 
concludes  "against  the  peace  and 
dignity  of  the  State  of  Colorado" 
Packer  v.  People,  8  Colo.  361. 

Colo.  Const.,  art.  6,  §  30,  providing 
that  all  process  shall  conclude  "  against 
the  peace  and  dignity  of  the  same," 
authorizes  the  conclusion  "  against  the 
peace  and  dignity  of  the  same  people 
of  the  state  of  Colorado."  Holt  v.  People, 
23  Colo.  I. 

3.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

4.  Connecticut.  —  Gen.   Stat.  (1888),  § 

1599- 

See  also  supra,  note  2,  p.  629. 

For  another  form  of  an  indictment  see 
2  Rev.  Swift's  Dig.  791;  Smith  v.  State, 
50  Conn.  193. 

5.  Defendant's  name,  ij  unknown,  may 
be  averred  to  be  unknown.  State  v. 
Wilson,  30  Conn.  500. 

^''Junior,"  or  ^^ younger."  —  As  to 
whether  such  words  form  a  part  of  a 
name,  see  De  Kentland  v.  Somers,  2 
Root  (Conn.)  437. 

6.  Time  of  Commission  of  Offense.  —  "^ . 
Z>.,"  as  used  in  an  indictment,  see 
Rawson  v.  State,  19  Conn.  292. 

Figures  may  be  used  in  indictments. 
Rawson  v.  State,  19  Conn.  292;  States. 
TuUer,  34  Conn.  280. 

On  or  about  a  certain  day  seems  suflS- 
cient  to  state  the  time  of  the  commis- 
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town  of  Derby ^  *  {charging  the  particular  offense  in  appropriate  lan- 
guage),^ against  the  peace  and  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided.^  f 

[They  would  further  inform  this  honorable  court  that  the  said  John 
Doe  is  still  at  large,  and  pray  that  process  may  issue  against  the  said 
John  Doe  that  he  may  be  arrested  and  brought  before  this  court  to 
answer  this  indictment  and  be  dealt  with  according  to  law.]* 

{Ifidorsements.  )* 

Form  No.  io6  86.« 

February  Term,  i%99. 
Kent  County,  ss. 

The  grand  inquest  for  the  state  of  Delaware  and  the  body  of. 
Kent  county,  on  their  oath  and  affirmation,  respectively,  do  present, 
that  John  Doe,  late  of  East  Dover  hundred,  in  the  county  aforesaid, 
on  the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety- nine,''  with  force  and  arms,  at  East  Dover 
hundred,    in    the    county  aforesaid,^*  did   {charging  the  particular 


sion  of  the  ofifense.  State  v.  Tuller,  34 
Conn.  280;  Rawson  v.  State,  19  Conn. 
292. 

1.  Place  of  Commission  of  Offense.  — 
Naming  as  the  place  a  minor  locality, 
such  as  a  town,  township,  city,  etc.,  is 
equivalent  to  naming  also  the  county 
in  which  the  town,  township  or  city, 
etc.,  is.  State  v.  Powers,  25  Conn. 
48. 

2.  Charging  Part  —  Certainty.  —  The 
offense  must  be  charged  with  certainty. 
Rawson  v.  State,  19  Conn.  292;  Barth 
V.  State,  18  Conn.  432. 

Less  particularity  is  required  in 
charging  statutory  offenses,  and  espe- 
cially misdemeanors,  than  offenses  at 
common  law.  Barth  v.  State,  18  Conn. 
432. 

If  the  sense  be  clear,  nice  objections 
ought  not  to  be  regarded.  Kilbourn  v. 
State,  9  Conn.  560. 

Alternative  Averments.  —  The  offense 
must  not  be  charged  in  the  alternative. 
Smith  V.  State,  19  Conn.  493. 

Negativing  Exceptions. —  Provisos  and 
exceptions  in  the  enacting  clause  of  the 
statute  must  be  negatived:  otherwise 
they  need  not  be  negatived.  State  v. 
Miller,  24  Conn.  522;  Crandall  v.  State, 
10  Conn.  340;  Morse  v.  State,  6  Conn.  9. 

Statutory  Offenses.  —  Charging  a  stat- 
utory offense  in  the  language  of  the 
statute  is  generally  sufficient.  State  v. 
Cady,  47  Conn.  44;  State  v.  Bierce,  27 
Conn.  319;  Whiting  v.  State,  14  Conn. 
487. 

But  where,  from  the  nature  of  the 
offense,  greater  particularity  is  re- 
quired, following  the  language  of  the 


statute  will  not  suffice.  State  v.  Jack- 
son, 39  Conn.  229. 

Charging  in  the  language  of  the  stat- 
ute is  not  sufficient  where  the  words  of 
the  statute  embrace  cases  within  its  let- 
ter but  not  within  its  meaning  and 
spirit.     State  v.  Bierce,  27  Conn.  319. 

Illustrations. — For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Connecticut  see  Forms  Nos. 
10553,  10466,  9359,  4070,  2. 

Joinder  of  (Mfenses.  —  See  State  v. 
Burns,  44  Conn.  149.  But  one  offense 
must  be  charged.  Rawson  v.  State,  19 
Conn.  292. 

3.  Concltision.  —  Charging  a  common- 
law  offense  as  contra  formam  statuti  is 
not  defective,  as  these  words  may  be 
rejected  as  surplusage.  Southworth  v. 
State,  5  Conn.  325;  Knowles  v.  State, 
3  Day  (Conn.)  103.  Compare  also  State 
v.  Miller,  24  Conn.  522. 

4.  If  the  prisoner  is  in  custody  or  on 
bail,  this  prayer  for  process  should  be 
omitted.     2  Rev.  Swift's  Dig.  792. 

5.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

6.  Delaware. — Rev.  Stat.  (1893),  c.  133. 
See  also  supra,  note  2,  p.  629. 

7.  Time  need  not  be  alleged  unless 
time  is  an  ingredient  of  the  offense. 
State  V.  Smith,  5  Harr.  (Del.)  490. 

8.  Place  need  not  be  alleged  unless 
place  is  a  material  ingredent  of  the 
offense.  State  v.  Smith,  5  Harr.  (Del.) 
490.  Ordinarily  nothing  more  than 
the  name  of  the  county  is  required. 
State  V.  Smith,  5  Harr.  (Del.)  490. 


9E.  of  F.  P.— 42. 
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offense  in  appropriate  language),^  against  the  form  of  the  act  of  the 
general  assenably  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state,  f 

Daniel  Webster,  Attorney- General. 
Henry  Clay,  Deputy  Attorney-General. 
(^Indorsements,  y^ 

Form  No.  i  o  6  8  7  .^ 

In  the  Supreme  Court  of  the  District  of  Columbia  holding  a  criminal 
term. 
District  0/  Columbia,  to  wit:  February  Term,  i%99. 

The  grand  jurors  of  the  United  States  of  America  in  and  for  the 
District  aforesaid  upon  their  oath  do  present: 

That  one  John  Doe,  late  of  the  District  aforesaid,  on  the  first  day 
oi  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,  with  force  and  arms,  at  the  District  aforesaid  *  (charging 
the  particular  offense  in  appropriate  language),'^  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
government  of  the  United  States  of  America.^  f 

Daniel  Webster,  Attorney  of  the  United  States 
in  and  for  the  District  of  Columbia.^ 

(Indorsements).  ^ 

Form  No.  10688.' 

In  the  Circuit  Court  for  the  Fifth  Judicial  Circuit  of  the  State  of 
Florida,  for  Sumter  County,  at  the  Fall  Term  thereof,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-six. 
The  State  of  Florida  ) 

against  >  Indictment  for  Perjury. 

John  Doe.  ) 

1.  Charging  Fart.  —  "■  Feloniously  "  4.  Charging  Fart  —  Generally.  —  The 
must  be  used  in  charging  a  felony,  common  law  of  England,  relating  to 
State  V.  Brister,  Houst.  Cr.  Cas.  (Del.)  criminal  cases,  is  the  law  of  the  District 
150.  of  Columbia,  except  where  it  has  been 

Charging   a   misdemeanor    to   have  repealed   by   express   statutory   enact- 

been    feloniously  committed   is  error,  ment  or  modified  by  inconsistent  legis- 

State  V.  Darrah,  Houst.  Cr.  Cas.  (Del.)  lation,  or  where  it  has  become  obsolete. 

112.  De  Forest  v.  U.  S.,  11  App.  Cas.  (D.  C.) 

Matters  of  defense  need  not  be  denied.  458. 

State  V.  Griffin,  3  Harr.  (Del.)  560.  Surplusage.  —  Matters  unnecessarily 

Name  of  an  incorporated  railroad  com-  alleged    need    not    vitiate    the    indict- 

/flMV  having  been  mentioned  in  an  in-  ment.      Miller  v.   U.  S.,  6   App.  Cas. 

dictment,  it  is  unnecessary  to  aver  that  (D.  C.)  6. 

such  company  is  a  corporation  of  the  Illustration.  —  For  illustration  of  the 

state.      State  v.  Fitzpatrick,   9   Houst.  manner  of  charging  particular  offense 

(Del.)  385.  in  the  District  of  Columbia  see   Form 

Illustrations.  —  For    illustrations    of  No.  10554. 

the  manner  of  charging  particular  of-  5.   Must  conclude,  "against  the  peace 

fenses   in    Delaware    see   Forms    Nos.  and  government  of  the  United  States." 

5151,  4949.  U.    S.    V.    Peacock,    i    Cranch   (C.   C.) 

2.  Indorsements.  —  For  forms  of  the  215. 

proper  indorsement  to  be  made  upon  6.  Every  pleading  shall  be  signed  by 

the  indictment  see  infra.  Forms  Nos.  the  party  or  by  counsel.     Dist.  of  Col. 

10746  to  10791.  Com.  Law  Rules,  No.  20. 

8.   District  of  Columbia.  —  C  o  m  p  .  7.  Florida.— Rev.  Stat.  (1892),  §  2887 

Stat.  (1894),  c.  55,  §  144  et  sef.  et  seq. 

See  also  supra,  note  2,  p.  629.  See  also  supra,  note  2,  p.  629. 
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In  the  name  and  by  the  authority  of  the  State  oi  Florida  •?■ 
The  grand  jurors^  of  the  state  of  Florida,  impaneled  and  sworn  to 
inquire  and  true  presentment  make,  in  and  for  the  body  of  the  county 
of  Sumter,  upon  their  oath  do  present,  that  John  Doe^  of  the  county  of 
Sumler  and  state  of  Florida,  on  th.t  first  day  oi  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-six,^  in  the  county  and 
state  aforesaid,^  *  {charging  the  particular  offense  in  appropriate  lan- 
guages^ contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Florida.  \ 

Daniel  Webster,  State  Attorney  for  the 
Fifth  Judicial  Circuit  of  Florida.'^ 
{Indorsements.  )^ 


1.  All  prosecutions  must  be  con- 
ducted "in  the  name  and  by  the  au- 
thority of  the  state  of  Florida:'"  Ex  p. 
Nightingale,  I2  Fla.  272.  But  these 
words  need  not  necessarily  appear  in 
the  indictment  itself.  Savage  v.  State, 
18  Fla.  909. 

2.  Statement  as  to  Jurors.  —  It  is  not 
necessary  that  the  indictment  com- 
mence with  the  words  "  The  grand 
jurors  of  the  state  of  Florida:"  it  is 
sufficient  if  it  commence  with  the 
words  "  The  jurors  of  the  state  of 
Florida"  it  appearing  from  the  record 
that  it  was  found  by  a  grand  jury. 
State  V.  Pearce,  14  Fla.   153. 

3.  Name  of  Defendant.  —  The  law 
knows  but  one  christian  name.  Bur- 
roughs V.  State,  17  Fla.  643. 

4.  Time  of  Commission  of  Offense. — 
When  the  offense  is  charged  to  have 
been  committed  on  a  particular  day, 
the  day  is  entirely  immaterial  and  the 
offense  may  be  proved  to  have  been 
committed  on  any  day  not  so  remote 
that  the  statute  of  limitations  would 
bar  the  prosecution.  Chandler  v.  State, 
25  Fla.  728. 

5.  Place  of  commission  of  offense  must 
be  stated.  Cook  v.  State,  20  Fla.  802; 
Robinson  v.  State,  20  Fla.  804;  Evans 
V.  State,  17  Fla.  192. 

6.  Charging  Part  —  "  Feloniously."  — 
In  charging  a  felony,  the  word  "  feloni- 
ously "  must  be  used.  Tilly  v.  State, 
21  Fla.  242.  But  no  indictment  shall 
be  quashed  or  deemed  invalid  by 
reason  of  the  omission  of  the  words 
"felony,"  "felonious"  or  "feloni- 
ously." Fla.  Rev.  Stat.  (1892),  § 
2894. 

Statutory  Offenses. —  The  precise  lan- 
guage of  the  statute  need  not  be  fol- 
lowed: words   of  similar    import   and 


meaning  may  be  used.  Roberts  v. 
State,  26  Fla.  360. 

A  statutory  offense  must  be  charged 
in  the  very  language  of  the  statute  or  in 
language  of  equivalent  import,  so  as 
to  bring  the  defendant  precisely  within 
the  terms  of  the  statute;  and  the  con- 
clusion "contrary  to  the  form  of  the 
statute,"  etc.,  will  not  aid  a  defect  in 
this  respect.  Cook  v.  State,  25  Fla. 
698;  Tilly  V.  State,  21  Fla.  242;  Stevens 
V.  State,  18  Fla.  903;  Humphreys  v. 
State,  17  Fla.  381:  Snowden  v.  State, 
17  Fla.  386;    Groner  v.  State,  6  Fla.  39. 

Surplusage.  —  Where  a  count  suffi- 
ciently charges  a  crime,  but  with  a  con- 
tinuendo,  the  continuendo  clause  may 
be  rejected  as  surplusage.  Eggart  v. 
State,  (Fla.  1898)  25  So.  Rep.  144. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Florida  see  Forms  Nos. 
10567,  10542,  8243,  6360,  5152,  4807, 
2429,  2371,  1121,  723. 

Joinder  of  Offenses.  —  See  Bradley  v. 
State,  20  Fla.  738;  McGahagin  v.  State, 
17  Fla.  665. 

7.  Conclusion.  —  '  'Against  the  form  of 
the  statutes"  instead  of  "against  the 
form  of  the  statute,"  is  an  immaterial 
defect.  Michael  v.  State,  (Fla.  i8g8) 
23  So.  Rep.  944. 

Signature  of  Prosecuting  Attorney. — 
Indictment  must  be  signed  by  the 
prosecuting  attorney.  Fla.  Rev.  Stat. 
(1892),  §  2891.  When  signed  by  the 
acting  state  attorney,  his  signature 
should  be  followed  by  the  words  "  act- 
ing state  attorney."  Fla.  Rev.  Stat. 
(1892),  §  1354. 

8.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 
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Form  No.  10689.' 

(3  Ga.  Code  (18S5),  §  929.) 

Georgia^  Pulaski  County. 

In  the  Superior  Court  of  said  county. ^ 

The  grand  jurors,    selected,  chosen  and  sworn  for  the  county  of 
Pulaski^  to  wit: 

I.    George  Washington,  foreman, 

Benjamin  Franklin, 
Robert  Morris, 
James  Wilson, 
Thomas  Pitzsimmons 
Thomas  Mifflin, 
George  Clymer, 
Jared  Ingersoll, 
Gouverneur  Morris^ 
George  Read, 
John  Dickinson, 
Jacob  Br 00m, ^ 
In  the  name  and  behalf  of  the  citizens  of  Georgia  charge  and  accuse 
John  Doe,^  of  the  county  and  state  aforesaid,  with  the  offense  of  mis- 
demeanor: *    For  that  the  said  John  Doe,  on  Xhe  first  day  oi  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,^ 


2. 
3- 

John  Langdon, 
Nicholas  Gilman, 

13- 
14. 

4- 

Nathaniel  Gorman, 

15- 

5- 
6. 

7- 

Rufus  King, 
William  Johnson, 
Roger  Sherman, 

16 

17- 
18. 

8. 

Alexander  Hamilton, 

19. 

9- 
10. 

William  livingston, 
William  Paterson, 

20. 
21. 

II. 
12. 

David  Br  early, 
Jonathan  Dayton, 

22. 
23- 

1.  Georgia.  —  3  Code  (1895),  §  929  et 
seq. 

See  also  supra,  note  2,  p.  629. 

2.  "Mayor's  court"  sufficiently  de- 
scribes the  court  created  by  an  act 
which  established  in  a  city  a  police 
court,  providing  that  the  mayor  should 
be  its  presiding  officer  but  not  speci- 
fically naming  the  court.  Harrison  v. 
State,  100  Ga,  264. 

3.  Statements  as  to  Orand  Jury.  —  The 
names  of  all  the  grand  jurors  may  be 
inserted  in  one  handwriting.  Minor  v. 
State,  63  Ga.  318. 

A  slight  mistake  in  setting  out  the 
grand  jurors'  names  is  immaterial  if 
there  be  no  doubt  of  the  identity  of  the 
person.     Reich  v.  State,  63  Ga.  616. 

An  objection  that  the  full  names  of 
the  grand  jurors  are  not  written,  three 
having  been  written  with  initials  only, 
is  untenable  where  such  a  clerical  error 
might  have  been  corrected  by  reference 
to  the  minutes  of  the  court  or  other- 
wise.    Hatcher  v.  State,  18  Ga.  460. 

It  sufficiently  appeared  for  what 
county  the  grand  jurors  were  chosen, 
selected  and  sworn  where  the  indict- 
ment commenced  as  follows:  ''Georgia, 
Liberty  County."  Stevens  v.  State,  76 
Ga.  96. 

4.  Name  of  Defendant.  —  The  name  of 
the  defendant  must  be  stated  if  known. 


Rouse  V.   State,  4  Ga.    136;  Nelms  v. 
State,  84  Ga.  466. 

Christian  Name.  —  The  courts  will 
take  judicial  notice  of  the  usual  abbre- 
viations of  christian  names.  Stephen 
V.  State,  II  Ga.  225. 

5.  Name  of  Crime.  —  Some  crimes  have 
no  name,  and  the  omission  of  the  name 
of  the  crime  or  giving  it  a  wrong  name 
will  not  render  the  indictment  invalid. 
Camp  V.  State,  25  Ga.  689.  The  de- 
scription of  the  offense,  not  the  name 
given  to  it,  characterizes  it.  Camp  v. 
State,  3  Ga.  419;  O'Halloran  v.  State, 
31  Ga.  206;  Camp  v.  State,  25  Ga.  689. 

6.  Time  of  Commission  of  Offense  — 
Generally.  —  The  day  and  year  of  the 
commission  of  the  offense  should  be 
stated.     Bailey  v.  State,  65  Ga.  410. 

Time  must  be  alleged  with  particular 
certainty  when  it  is  the  essence  or  in- 
gredient of  the  offense  charged.  Dacy 
V.  State,  17  Ga.  439. 

Time  must  be  stated  as  prior  to  the 
finding  of  the  indictment  and  within 
the  time  limited  for  the  prosecution. 
Cook  V.  State,  11  Ga.  53;  Thompson  v. 
State,  17  Ga.  356;  Chambers  v.  State, 
85  Ga.  220;  Clarke  v.  State,  90  Ga.  448; 
White  V.  State,  93  Ga.  48. 

Charging  the  crime  to  have  been 
committed  on  a  particular  day,  in  a 
particular  county,  is  sufficiently  certain 
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in    the   county  aforesaid,^  *  did  {charging  the  particular  offense  in 

appropriate  language),^  contrary  to  the  laws  of  said  state,  the  good 

order,  peace  and  dignity  thereof,  f 

Pulaski  Superior  Court,  )  Richard  Hoe,  Prosecutor. 

February  Ttrm,  iS99.     )  Daniel  Webster,  SoUcitor  General.^ 


as  to  time  and  place.  Wingard  v. 
State,  13  Ga.  396. 

"^.Z>.,"as  used  in  an  indictment, 
see  Hall  v.  State,  3  Ga.  18. 

Failure  to  name  either  day  or  month  of 
a  certain  year  when  the  offense  was 
alleged  to  have  been  committed  ren- 
ders the  indictment  defective.  Braddy 
V.  State,  102  Ga.  568;  Bailey  v.  State, 
65  Ga.  410. 

Impossible  Day.  —  An  indictment  was 
held  good,  although  the  offense  was 
charged  to  have  been  committed  on  an 
impossible  day.  McMath  v.  State,  55 
Ga.  303. 

One  of  two  dates,  if  possible,  may 
be  rejected  as  surplusage.  Cook  v. 
State,  II  Ga.  53. 

"/«  the  year,"  without  adding  "of 
our  Lord,"  were  held  to  sufficiently 
refer  to  the  Christian  era.  Hall  v. 
State,  3  Ga.  18. 

On  Divers  Days.  —  An  indictment 
which  charged  the  offense  to  have  been 
committed  on  a  day  certain,  and  on 
divers  days  before  and  after  that  time, 
was  not  defective,  as  the  words  "  on 
divers  days,"  etc.,  may  be  rejected  as 
surplusage.     Cook  v.  State,  11  Ga.  53. 

Then  and  There.  —  An  allegation 
that  defendant,  "in  the  county  afore- 
said, on  the  twenty-fifth  day  of  December, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-two,  with 
force  and  arms,  etc.,"  is  sufficiently 
clear  and  specific  as  to  time.  The 
repetition  of  "then  and  there"  is 
wholly  unnecessary  under  the  laws  of 
this  state.     Thomas  v.  State,  71  Ga.  44. 

1.  Place  of  Commission  of  Offense.  —  Or- 
dinarily nothing  more  than  the  name 
of  the  county  is  required.  Wingard  v. 
State,  13  Ga.  396;  Studstill  v.  State,  7 
Ga.  2;  Dohme  v.  State,  68  Ga.  339. 

That  the  crime  was  committed  "  in 
the  county  aforesaid"  sufliciently  stated 
the  place  of  the  commission  of  the 
offense,  where  the  indictment  com- 
menced as  follows:  "  State  of  Georgia, 
Campbell  County."  Thomas  v.  State, 
71  Ga.  44. 

2.  Charging  Part  —  Immaterial  De- 
fects. —  See  Dickson  v.  State,  62  Ga. 
583;  Price  V.  State,  67  Ga.  723. 

Bad  grammar  will  not  vitiate  an  in- 


dictment. Jackson  v.  State,  88  Ga. 
784;  Dickson  v.  State,  62  Ga.  583. 

Blanks  left  in  indictments  are  im- 
material. Forrester  v.  State,  34  Ga. 
107. 

" /«  the  Peace  of  the  State." — That 
the  crime  was  committed  "  in  the  peace 
of  the  state "  need  not  be  alleged. 
Thomas  v.  State,  71  Ga.  44. 

"  Of  Sound  Memory  and  Discretion." 
—  That  defendant  was  "  of  sound 
memory  and  discretion  "  need  not  be 
alleged.      Thomas  v.  State,  71  Ga.  44. 

Negativing  Exceptions.  —  If  the  ex- 
ceptions in  a  statute  are  stated  in  the 
enacting  clause,  it  is  necessary  to  nega- 
tive them  in  the  indictment:  otherwise 
they  need  not  be  negatived.  Elkins  v. 
State,  13  Ga.  435;  Hester  v.  State,  17 
Ga.  130;  Jordan  v.  State,  22  Ga.  545; 
Cook  V.  State,  26  Ga.  593;  John  v. 
State,  16  Ga.  200;  Hines  v.  State,  93 
Ga.  187;  Williams  v.  State,  89  Ga.  483. 

Statutory  Offenses.  —  Every  indict- 
ment shall  be  deemed  sufficiently  tech- 
nical and  correct  which  states  the 
offense  in  the  terms  and  language  of 
the  code,  or  so  plainly  that  the  nature 
of  the  offense  charged  may  be  easily 
understood  by  the  jury.  Johnson  v. 
State,  90  Ga.  441;  Lampkin  v.  State,  87 
Ga.  516. 

But  it  need  not  specify  the  statute 
under  which  it  is  drawn.  Crabb  v. 
State,  88  Ga.  584;  Knight  v.  State,  88 
Ga.  590. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Georgia  see  Forms  Nos. 
10547,  8496,  8306,  8079,  7687,  6608,  6135, 
5431,  5153,  4962,  401,  2430. 

Joinder  of  Offenses.  —  Two  distinct  of, 
fenses  cannot  be  joined  in  the  same 
caunt,  but  different  grades  of  the  same 
offense  may  be.  Wingard  v.  State,  13 
Ga.  399;  Long  v.  State,  12  Ga.  293; 
Heisler  v.  State,  20  Ga.  153;  Lampkin 
V.  State,  87  Ga.  516;  Gilbert  v.  State, 
65  Ga.  449. 

3.  Conclusion — Generally.  —  Ga.  Pen. 
Code,  §  929,  providing  that  the  indict- 
ment shall  conclude  "contrary  to  the 
laws  of  said  state,  the  good  order, 
peace  and  dignity  thereof,"  is  manda- 
tory, notwithstanding  the  fact  that  in 
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Form  No.  10690.* 
(Idaho  Rev.  Stat.  (1887),  §  7678.) 


In  the  District  Court^  of  the  First  Judicial  District  of  the  State  of 
Idaho,  in  and   for  the   County  of  Shoshone,  February  Term,   a.    d. 
eighteen  hundred  and  ninety-nine. 
State  of  Idaho  ) 

against        \  Indictment  for  Perjury. 

John  Doe.      ) 

John  Doe  is  accused  by  the  grand  jury  of  the  county  ol  Shoshone 
upon  their  oaths,  by  this  indictment,  found  this  second  day  of  Feb- 
ruary, one  thousand  eight  hundred  and  ninety-nine,  of  the  crime  of 
perjury,  committed  as  follows :  The  said  John  Doe,  on  the  Jirst  day  of 
January,  a.  d.  eighteen  hundred  and  ninety-nine,  at  the  said  county 
of  Shoshone  and  state  of  Idaho  *  {charging  the  particular  offense  in  appro- 
priate language),^  contrary  to  the  form,  force  and  effect  of  the 
statutes  in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Idaho,  f 

Daniel  Webster,  District  Attorney. 

{Indorsements.  )^ 

Form  No.  106 91.* 

(Starr  &  C.  Anno.  Stat.  111.  (1896),  c.  38,  par.  591.) 

State  of  Illinois,  \  Of  the  February  Term  of  the  Greene  Circuit 

Greene  County,    j      '  Court,  in  the  year  of  our  Lord  i%99. 

The  grand  jurors,  chosen,  selected,  and  sworn,  in  and  for  the 
county  of  Greene,  in  the  name  and  by  the  authority  of  the  people  of 


the  same  section  it  is  provided  that 
every  indictment  shall  be  deemed  suffi- 
cient, technical  and  correct  which  states 
the  offense  in  the  terms  and  nature  of 
the  code,  or  so  plainly  that  the  nature 
of  the  offense  charged  may  easily 
be  understood  by  the  jury.  Hardin 
V.  State,  (Ga.  1899)  32  S.  E.  Rep. 
365. 

A  conclusion  to  the  indictment  is 
proper  if  it  follows  the  form  prescribed 
by  statute.  Camp  v.  State,  25  Ga.  689; 
Crabb  v.  State,  88  Ga.  584;  Downing  v. 
State,  66  Ga.  160. 

Signature  of  Solicitor.  —  As  to  when 
the  solicitor  will  be  allowed  to  sign  the 
indictment  after  arraignment  has  been 
waived  and  the  parties  have  announced 
ready  for  trial,  see  Cooper  v.  State,  63 
Ga.  515. 

1.  Indorsements. —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  1079I. 

2.  Idaho.  —  Rev.  Stat.  (1887).  §  7665 
et  seq. 

See  also  supra,  note  2,  p.  629. 


3.  All  indictments  must  be  found  in 
the  district  court.  Idaho  Rev.  Stat. 
(1887).  §  7602. 

4.  Charging  Part  —  Generally.  —  The 
indictment,  as  a  whole,  will  be  con- 
strued together,  and  will  be  sustained 
if  it  appears  therefrom  that  a  crime 
has  been  sufficiently  charged.  Terri- 
tory V.  Evans,  2  Idaho  391. 

Charging  a  statutory  offense  in  the 
language  of  the  statute  is  sufficient. 
State  V.  Ellington,  (Idaho,  1895)  43  Pac. 
Rep.  60. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Idaho  see  Forms  Nos.  10555, 
6629. 

Joinder  of  Offenses.  —  But  one  offense 
must  be  charged.  Territory  v.  Guthrie, 
2  Idaho  398. 

5.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  591  et  seq. 

See  also  supra,  note  2,  p.  629. 

Yenne  alleged  in  the  margin  at  the 
beginning  of  an  indictment  is  good  for 
the  whole  indictment.  Hanrahan  v. 
People,  91  111.  142. 


662 


Volume  9. 


10691. 


INDICTMENTS. 


10691. 


the  state  oi  Illinois ^"^  upon  their  oaths  present,*  that  yi^^w  Z>^^,' on 
Xht.  first  day  oi  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,^  at  the  city  of  Carrollton,  in  said  county,** 


1.  In  the  Name  of  the  People,  etc.  —  In- 
dictment must  contain  the  words  "  in 
the  name  and  by  the  authority  of  the 
people  of  the  state  of  Illinois."  111. 
Rev.  Stat.  (1893)  §  67;  111.  Const.,  art.  6, 
§  33;  Hay  V.  People,  59  111.  94;  Wight  v. 
People,  15  111.  417;  Donnelly  v.  People, 
II  111.  552;  Whitesides  v.  People,  i  111. 
21;  Gould  V.  People,  89  111.  216.  Or 
words  of  like  effect.  Fairlee  v.  People, 
II  111.  I. 

This  requirement  of  the  constitution, 
however,  need  not  be  literally  complied 
with.  Zarresseller  v.  People,  17  111. 
Id. 

2.  Statements  as  to  Grand  Jury.  —  In- 
dictment must  show  that  the  grand 
jurors  were  sworn.  A  recital  which 
says,  "  The  grand  jurors  chosen,  se- 
lected and  sworn  in  the  name  and  by 
the  authority  of  the  people  of  the  state, 
upon  their  oaths  do  present,"  is  suf- 
ficient.    Duncan  v.  People,  2  111.  456. 

In  Bell  V.  People,  2  111.  397,  it  was 
held,  under  a  former  constitution  of 
Illinois,  that  an  indictment  in  the 
municipal  court  of  the  city  of  Chicago, 
which  was  confined  to  the  territorial 
limits  of  the  city,  purporting  to  be 
found  by  the  "grand  jurors  chosen, 
selected,  and  sworn  in  and  for  the  city 
of  Chicago,  and  county  of  Cook,"  was 
bad. 

Omission  to  state  in  an  indictment 
that  it  was  found  upon  the  "oaths"  of 
the  grand  jury  is  a  matter  of  form 
only,  and  cannot  be  assigned  as  error. 
Curtis  V.  People,  i  III.  256. 

3.  Naming  Defendant. —  Christian  name 
as  well  as  the  surname  should  be  stated 
if  known  or  easily  learned,  and  where 
the  name  is  not  known  that  fact  should 
be  stated.     Willis  v.  People,  2  111.  399, 

Where  the  person  is  known  by  the 
initials  of  his  christian  name  as  well  as 
by  his  full  name,  it  is  sufficient  so  to 
describe  him.  Vandermark  v.  People, 
47  111.  122. 

Middle  initial  in  the  name  of  the  ac- 
cused is  no  part  of  the  name,  and.  an 
error  therein  is  immaterial.  Miller  v. 
People,  39  111.  457. 

Occupation,  —  No  indictment  shall  be 
quashed  for  want  of  a  statement  of  the 
occupation  of  the  defendant.  Starr  & 
C.  Anno.  Stat.  111.  (1896),  c.  38,  par.  594. 

Residence. — No  indictment  shall  be 
quashed  for  want  of  a  statement  of  the 


residence  of  the   defendant.      Starr  & 
C.  Anno.  Stat.  111.  (1896).  c.  38,  par.  594. 

4.  Time  of  Commission  of  Offense  — 
Generally.  —  The  year  must  be  averred 
to  be  the  year  of  our  Lord.  Whitesides 
V.  People    I  111.  21. 

Dates  alleged  are  taken  as  true,  even 
though  proof  need  not  correspond 
therewith.     Dreyer  v.   People,  176  111. 

590- 

Period  of  Limitations.  —  An  indict- 
ment which  charges  an  act  done  beyond 
the  period  of  limitations  is  insufficient 
where  it  shows  nothing  bringing  the 
case  within  the  exceptions  of  the 
statutes.     Garrison  v.  People,  87  111.  96. 

"  Then  and  there"  need  not  precede 
statements  of  time  and  place  which 
are  otherwise  distinctly  alleged.  Bobel 
V.  People,  173  111.  19. 

Using  the  words  "  then  and  there  " 
after  the  statement  as  to  the  occurrence 
of  another  fact  will  refer  to  the  prior 
time  and  place  used  in  the  indictment. 
Palmer  v.  People,  138  111.  356. 

5.  Place  of  Commission  of  Offense  — 
Generally.  —  Indictment  must  aver  that 
the  offense  was  committed  within  the 
county.  Ferkel  v.  People,  16  111.  App. 
310. 

Ordinarily  nothing  more  than  the 
name  of  the  county  is  required.  Sea- 
cord  V.  People,  121  111.  623. 

Want  of  venue  in  an  indictment 
cannot  be  taken  advantage  of  after 
verdict.     Nichols  v.  People,  40  111.  395. 

"  At  "  instead  of  "in  "  the  county  is 
good.     Curtis  v.  People,  i  111.  256, 

"  Said"  and  ^'Aforesaid."  —  The 
venue  having  been  properly  laid  in  the 
first  count,  it  may  be  referred  to  in 
the  second  count  to  avoid  unnecessary 
repetition.  This  may  be  done  by  the 
use  of  the  words  "said,''  "aforesaid," 
etc.  Noe  v.  People,  39  111.  96;  Hanra- 
han  V.  People.  91  111.  142. 

If  the  name  of  the  county  and  state 
is  stated  in  the  venue,  the  word  "said  " 
may  be  omitted.  Hanrahan  v.  People, 
91  111.  142. 

Then  and  There.  —  The  omission  of 
the  word  "there"  from  the  usual  re- 
cital "then  and  there  "is  immaterial 
where  the  indictment  contains  a  full 
averment  of  place.  Jackson  v.  People, 
18  111.  269. 

Videlicet  is  a  form  of  alleging  time, 
place,  and  other  things;  its  object  is  to 
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{charging  the  particular  offense  in  appropriate  language^  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  same  people  of  the  state  of  Illinois. \ 

Daniel  Webster,  State's  Attorney. ^ 


escape  positive  averments  which  must 
be  proved.  Brown  v.  Berry,  47  111. 
175. 

1.  Charging  Part  —  Generally.  —  Alle- 
gations of  fact  must  be  direct  and 
positive,  not  merely  argumentative  or 
inferential.  Prichard  v.  People,  149 
111.  50. 

Certainty.  —  The  indictment  should 
be  framed  with  sufficient  certainty. 
Willis  V.  People.  2  III.  399. 

The  certainty  required  in  charging 
an  offense  means  the  certainty  required 
at  common  law.  Prichard  v.  People, 
149  111.  50. 

Alternative  Averments. —  In  general, 
where  the  word  "  or "  is  used  in  the 
statute  in  the  sense  of  "  to  wit,"  as  by 
way  of  explanation  or  definition,  an 
indictment  may  adopt  the  words  of  the 
statute.  But  where  the  word  "or"  is 
used  in  forbidding  several  things  in 
the  alternative,  the  indictment  may 
charge  the  commission  of  all  the  acts 
specified,  using  the  word  "and"  where 
the  statute  uses  the  word  "  or."  Blemer 
V.  People,  76  111.  265. 

'■'^ Feloniously.''  —  In  charging  a  felony 
the  word  "feloniously"  should  be 
used.  Miller  v.  People,  3  111.  233; 
Quigley  v.  People,  3  111.  301. 

But  this  is  not  necessary  if  there  is 
an  allegation  elsewhere  as  to  a  felo- 
nious intent.  Fairlee  v.  People,  11 
III.  I. 

"^^  Unlawful." — The  omission  of  the 
word  "  unlawful"  is  immaterial,  where 
the  allegation  brings  the  offense  within 
the  statute  under  which  the  indictment 
is  drawn.     Perry  v.  People,  14  111.  496. 

Guilty  knowledge  is  to  be  averred  only 
when  such  knowledge  is  an  element  of 
the  offense.  Murphy  v.  People,  19  111. 
App.  125. 

Intent.  —  Upon  an  indictment  for  a 
statutory  offense  the  intent  need  not 
be  averred  unless  by  the  statute  it  is 
mentioned  as  an  element.  McCutcheon 
V.  People,  69  111.  601. 

Where  the  charge  is  an  intent  to  in- 
jure a  body  of  persons  by  a  company 
name,  unless  the  company  is  incor- 
porated, it  must  be  averred  that  the  act 
was  done  with  intent  to  injure  the  per- 
sons composing  the  company,  stating 
their  names  individually.  Staaden  v. 
People,  82  111.  432. 


Negativing  Exceptions.  —  Exceptions 
contained  in  the  enacting  clause  of  a 
statute  creating  an  offense  and  giving 
the  penalty  must  be  negatived.  Will- 
iams V.  People,  20  111.  App.  92;  Metzker 
V.  People,  14  111.  loi. 

Where  a  statute  defines  a  crime  and 
excepts  certain  acts  from  the  definition 
thereof,  the  indictment  must  negative 
such  exceptions.  Beasley  v.  People, 
89  111.  571- 

Where  facts  are  relied  on  to  show  an 
exception  taking  a  case  out  of  the  stat- 
ute, those  facts  must  be  averred. 
Lamkin  v.  People,  94  111.  501;  Lequat 
V.  People,  II  111.  330. 

Exceptions  or  provisos  in  other  sec- 
tions of  the  statute  not  incorporated  in 
the  enacting  clause  thereof  need  not  be 
negatived,  but  are  matters  of  defense. 
Beasley  v.  People,  89  111.  571. 

Statutory  offense  must  be  charged  in 
the  words  framed  upon  the  statute 
creating  the  offense.  Johnson  v.  Peo- 
ple, 113  111.  99. 

Following  the  language  of  the  statute 
is  sufficient,  in  charging  a  statutory 
offense,  when  the  language  sufficiently 
describes  the  act  constituting  the  of- 
fense; but  when  the  statute  does  not  so 
describe  the  acts  constituting  the  of- 
fense, the  indictment  must  specifically 
set  them  forth.  Williams  v.  People,  67 
III.  App.  344;  Mohler  v.  People,  24  111. 
26;  Plummer  v.  People,  74  111.  361; 
Johnson  v.  People,  113  111,  99. 

The  indictment  must  not  only  be 
framed  upon  the  statute,  but  must 
show  upon  its  face  a  violation  of  the 
statute.  Hunter  v.  People,  52  111.  App. 
367;  Johnson  v.  People,  113  111.  99. 

illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Illinois  see  Forms  Nos.  9652, 
9598,  9365,  9355,  9354,  8304,  8298,  8275, 
8244,  8213,  8215,  8076,  7384,  6762,  6627, 
6159,  6128,  5725,  5163,  4953,  4921,  4817, 
2468,  2458,  2432,  1096,  250,  191,  179,  164, 
16,  3. 

2.  Conclusion. — ''And  so  the  grand 
jurors  aforesaid,  upon  their  oaths  afore- 
said, do  say  that  the  said  John  Doe 
did  "  omitted  from  the  conclusion  of  a 
count  is  not  fatal  where  these  words 
appear  at  the  beginning.  Palmer  v. 
People,  138  111.  356;  Henderson  v.  Peo- 
ple, 117  111.  265. 
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Form  No.  10692.* 

State  of  Indiana,^  ) 

y  SS 
County  of  Posey.    ) 

In  the  Posey  Circuit  Court,  October  Term,  i899. 
State  of  Indiana  ) 

against  >•  Indictment  for  Perjury. 

John  Doe.        ) 

The  grand  jury  of  the  county  of  Posey.,  in  the  state  of  Indiana,  good 
and  lawful  men,  duly  and  legally  impaneled,  charged  and  sworn,  at 
the  October  term  of  the  Posey  Circuit  Court  for  the  year  i859,  to 
inquire  into  felonies  and  certain  misdemeanors  in  and  for  the 
body  of  said  county  of  Posey.,  in  and  by  the  authority  of  the 
state   of   Indiana,^   on    their    oath   do    present:*    That   one  John 


''''Against  the  peace  and  dignity  of  the 
people  of  the  state  of  Illinois ' '  was 
held  to  be  a  substantial  compliance 
with  the  provision  of  the  constitution, 
and  therefore  sufficient.  Zarresseller 
V.  People,  17  111.  104;  Morton  v.  Peo- 
ple, 47  111.  468;  Gould  V.  People,  89  111. 
216;  Henderson  v.  People,  117  111.  265. 

"  Against  the  peace  and  dignity  of 
the  people  of  the  state  of  Illinois,"  in- 
stead of  "against  the  peace  and  dig- 
nity of  the  same  people  of  the  state  of 
Illinois,"  did  not  vitiate  the  indictment 
in  Kirkham  v.  People,  170  111.  9. 

Contra  formam  statuti  is  but  formal, 
and  a  defect  with  respect  thereto  is 
cured  by  verdict.  Mount  v.  Hunter, 
58  111.  246. 

An  indictment  should  not  conclude 
"  contrary  to  the  form  of  the  statute," 
charging  an  offense,  which  is  not  an 
offense  by  the  statute.  Paris  v.  Peo- 
ple. 27  111.  73. 

Signature.  —  That  an  indictment  was 
not  signed  by  the  authorized  person 
cannot  be  objected  to.  Guykowski  v. 
People,  2  111.  476. 

1.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  1 079 1. 

2.  Indiana.  —  Horner's  Stat.  (1896),  § 
1728  et  seq. 

See  also  supra,  note  2,  p.  629. 

The  old  rales  of  criminal  pleading,  not 
inconsistent  with  the  code,  so  far  as 
they  operate  to  aid  its  enforcement, 
continue  in  force.  Walker  v.  State,  23 
Ind.  61;  State  v.  Wilson,  7  Ind.  516; 
Dillon  V.  State,  9  Ind.  408;  Cronkhite 
V.  State,  II  Ind.  307;  State  v.  Bowers, 
14  Ind.  195;  Igoe  V.  State,  14  Ind.  239. 

Another  form  of  indictment  is  set  out 
in  Horner's  Stat.  Ind.  (1896),  §  1732,  as 
follows: 
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"  In  the  Posey  CircuitCoviT\.oi Indiana, 
of   the    October  term,   18^,  {stating  the 
proper  court  and  county). 
State  of  Indiana  '\ 
vs.  > 

John  Doe.        ) 

The  grand  jury  of  the  county  of  Posey 
upon  their  oath  do  present:  Thaty^/iw 
Doe,  on  the  first  day  of  January,  one 
thousand  eight  hundred  and  ninety- 
nine,  at  the  county  of  Posey,"  {Here  set 
forth  the  act  charged  as  an  offense), 

3.  Name  of  state  is  ordinarily  written 
in  the  margin,  but  this  is  not  necessary 
unless  required  by  statute.  Evarts  v. 
State,  48  Ind.  422;  State  v.  Schreiber, 
98  Ind.  184;  Long  v.  State,  56  Ind.  133. 

4.  "In  the  name  and  by  the  authority  of 
the  state,"  or  words  of  like  effect,  are 
required.  Mains  v.  State,  42  Ind.  327; 
Lovell  V.  State,  45  Ind.  550;  Horner's 
Stat.  Ind.  (1896),  §  1728. 

5.  Statements  Concerning  Grand  Jury  — 
Generally. — When  the  grand  jury  was 
impaneled  need  not  be  stated,  and 
where  it  is  imperfectly  given  it  will  be 
disregarded.  State  v.  Miller,  6  Ind. 
App.  653. 

Omission  to  allege  that  the  grand 
jurors  were  impaneled,  sworn  or 
charged  shall  not  be  ground  for  quash- 
ing the  indictment.  Horner's  Stat. 
Ind.  (1896),  §  1756. 

The -word  ^'' oath"  IS  proper,  and  not 
"  oaths,"  though  the  latter  will  not 
vitiate  the  commencement.  Jerry  v. 
State,  I  Blackf.  (Ind.)  395. 

The  title  prefixed  by  the  g^nd  jury, 
such  as  "  State  of  Indiana,  Posey  Circuit 
Court,  October  Term,  1896.  The  grand 
jurors,"  etc.,  constitutes  a  part  of  the 
indictment.  State  v.  Paine,  i  Ind.  163 
State  V.  Kiger.  4  Ind.  621. 

Name  of  the  Offense.  —  If  the  offense 
charged   has   no  name  given  to  it  by 
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Doe}  late  of  said  county,  on  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety -nine, "^  at  said  county  of  Posey,  in  the  state 


statute,  the  giving  it  a  name  in  the  in- 
dictment which  is  repugnant  to  the 
facts  alleged  as  constituting  the  facts 
of  the  offense  will  be  regarded  as  sur- 
plusage. State  V.  Davis,  41  Iowa  311; 
State  V.  Smith,  46  Iowa  670. 

The  title  of  the  indictment  need  not 
name  the  offense,  and  if  it  does  so 
erroneously  it  does  not  vitiate  the  in- 
dictment or  control  the  body  thereof. 
Howard  v.  State,  67  Ind.  401. 

1.  Name  of  Defendant —  Generally.  — 
Foster  v.  State,  106  Ind.  272;  State  v. 
Stucky,  2  Blackf.  (Ind.)  289;  State  v. 
Burgess,  4  Ind.  606;  Blodget  v.  State, 
3   Ind.    403;    Stone   v.    State,    30   Ind. 

"5. 

Where  the  defendant  was  called 
^^ James  A.  Smith"  '\n  the  caption,  and 
first,  in  the  body  of  the  indictment, 
^'  James  Smith,"  and  afterward  '^  James 
A.  Smith,"  the  indictment  is  not  in- 
valid for  uncertainty.  West  v.  State, 
48  Ind.  483. 

The  defendant's  name  need  not  ap- 
pear in  the  title  where  it  appears  in 
the  body  of  the  indictment.  Dukes  v. 
State,  II  Ind.  557. 

Accused  by  a  wrong  name,  unless  he 
declare  his  true  name  before  pleading, 
defendant  shall  be  proceeded  against 
by  the  name  in  the  indictment.  Hor- 
ner's Stat.  Ind.  (1896),  §  1742. 

Addition  of  degree  or  mystery  or 
place  of  residence  is  unnecessary. 
State  V.  McDowell,  6  Blackf.  (Ind.)  49. 

Christian  name  must  be  given  in  full, 
not  merely  the  initials  of  the  defendant. 
Gardner  v.  State,  4  Ind.  632. 

2.  Time  of  Commission  of  Offense  — 
Generally. — Statutes,  in  many  states, 
have  made  it  unnecessary  to  state  the 
day  and  year  specifically  as  at  common 
law.  State  v.  Sammons,  95  Ind.  22; 
Trout  V.  State,  107  Ind.  578;  Myers  v. 
State,  121  Ind.  15;  Hubbard  v.  State,  7 
Ind.  160;  Finch  v.  State,  6  Blackf. 
(Ind.)  533;  State  v.  Rust,  8  Blackf. 
(Ind.)  195. 

An  indictment  fixing  the  date  of  the 
crime  later  than  the  day  of  the  finding 
of  the  indictment  is  bad  on  motion  in 
arrest.     State  v.  Noland,  29  Ind.  212. 

In  State  v.  Hedge,  6  Ind.  330,  an  in 
dictment  was  not  vitiated  by  the  use  of 
'^fifty-too"  instead  of  ^'fifty-two." 

Day  and  year  of  the  commission  of 
the  offense  should  be  stated.  State  v. 
Offult,  4  Blackf.  (Ind.)  355. 


"y4.  Z*.,"  as  used  in  an  indictment, 
see  Engleman  v.  State,  2  Ind.  91. 

The  words  "  in  the  year,"  without 
adding  "of  our  Lord,"  refer  to  the 
Christian  era  and  are  sufficient.  En- 
gleman V.  State,  2  Ind.  91. 

Figures  used  to  represent  dates  and 
numbers  shall  not  be  ground  for  quash- 
ing the  indictment.  Horner's  Star. 
Ind.  (1896),  §  1756. 

Impossible  day,  stated  in  laying  time 
of  commission  of  offense,  will  vitiate^ 
the  indictment.  State  v.  Noland,  2g 
Ind.  212. 

"  On  or  about,"  in  an  averment  of 
time,  may  be  sufficient.  Hampton  v. 
State,  8  Ind.  336;  Hardebeck  v.  State, 
10  Ind.  459;  Farrell  v.  State,  45  Ind. 
371.  But  at  common  law  this  was  in- 
sufficient. Clarke  v.  State,  34  Ind. 
436;  Hampton  v.  State,  8  Ind.  336. 

When  with  reference  to  a  particular 
day  the  words  "  on  or  about  "  are  used, 
the  last  two  words  "  or  about  "  shall  be 
regarded  as  surplusage.  Horner's  Stat. 
Ind.  (1896),  §  1738. 

Where  time  is  an  essential  ingre- 
dient of  the  offense,  it  is  not  sufficient 
to  allege  that  the  offense  was  com- 
mitted on  or  about  a  certain  day. 
Effinger  v.  State,  47  Ind.  235. 

Period  of  Limitations.  — If  the  time  of 
the  offense  be  not  within  the  statute  of 
limitations,  then  the  case  must  be  shown 
by  averment  to  be  within  some  excep- 
tion.    Ulmer  v.  State,  14  Ind.  52. 

Stating  the  time  imperfectly  with  re- 
spect to  the  commission  of  the  offense 
shall  not  be  ground  for  quashing  the 
indictment  unless  time  is  of  the  essence 
of  the  offense.  Horner's  Stat.  Ind. 
(1896),  §  1756. 

Then  and  There.  —  As  to  the  neces- 
sity of  using  the  words  "  then  and 
there,"  in  an  indictment,  see  State  v. 
Williams,  4  Ind.  234. 

Want  of  allegation  of  time  or  place  of 
any  material  fact,  when  the  venue  and 
time  have  once  been  stated,  shall  not 
be  ground  for  quashing  the  indictment. 
Horner's  Stat.  Ind.  (1896),  §  1756. 

A  motion  to  quash  an  indictment  on 
the  ground  that  it  charged  the  offense 

to  have  been  committed  "  on  the 

day  of  ,  189-,"  is  properly  over- 
ruled, as  a  failure  to  charge  time  when 
time  is  not  the  essense  of  the  offense, 
or  the  stating  of  it  imperfectly,  will 
not  vitiate  an  indictment.     Fleming  v. 
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af oresaid,!  *  did  then  and  there  {charging  the  particular  offense  in 
appropriate  language^,'^  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Indiana.] 


State,  136  Ind.  149.     But  see  Clark   v. 
State,  34  Ind.  436. 

1.  Place  of  Commission  of  Offense  — 
Generally.  —  Ordinarily  nothing  more 
than  the  name  of  the  county  is  required. 
State  V.  Warner,  4  Ind.  504;  Dillon  v. 
State,  9  Ind.  408;  Evarts  v.  State,  48 
Ind.  422;  State  v.  Schreiber,  98  Ind. 
184;  Dillon  V.  State,  9  Ind.  408. 

In  Lovell  v.  State,  45   Ind.  550,  the 
indictment  itself  was  entitled: 
"  State  oi  Indiana,     ) 

Sullivan  County."  )  etc.;  and  com- 
menced as  follows: 

"The  grand  jurors  of  the  state  of 
Indiana,  beingduly  impanneled,  sworn 
and  charged  to  inquire  of  crimes  and 
offenses  committed  within  the  body  of 
the  county  of  Sullivan  in  the  state  of 
Indiana,"  etc. 

It  was  held  that  the  county  in  and 
for  which  the  grand  jury  was  impan- 
neled was  sufficiently  shown. 

See  also  Whitney  v.  State,  35  Ind. 
503;  State  V.  Alsop,  4  Ind.  141;  State 
v.  Williams,  4  Ind.  234;  State  v.  Staker, 
3  Ind.  570;  Snyder  v.  State,  5  Ind.  194; 
Moody  V.  State,  7  Blackf.  (Ind.)  424; 
Morris  v.  State,  i  Blackf.  (Ind.)  37,  as 
to  sufficient  allegation  as  to  time. 

Alleging  a  minor  locality,  which  need 
not  be  proved,  in  addition  to  the  county, 
does  not  vititate  the  indictment.  Car- 
lisle V.  State,  32  Ind.  55. 

"Said"  and  "  Aforesaid."  —  After 
the  venue  has  been  once  properly 
stated,  it  may  be  referred  to  subse- 
quently by  the  use  of  the  words  "  afore- 
said," "  said,"  and  the  like.  State  z/. 
Alsop,  4  Ind.  141;  State  v.  Slocum,  8 
Black.  (Ind.)  315. 

An  indictment  which  mentions  the 
state  in  the  introductory  part,  and  then 
alleges  that  the  offense  was  committed 
"  in  the  state  aforesaid,"  sufficiently 
names  the  state.  Haase  v.  State,  8  Ind. 
App.  488. 

2.  Chaxging  Part  —  Certainty.  —  The 
indictment  must  be  certain.  Keller  v. 
State,  51  Ind.  iii. 

Common-law  precedents  are  not  law  in 
"the  state  of  Indiana,  for  there  are  no 
common-law  offenses  in  the  state. 
Dillon  V.  State,  9  Ind.  408;  State  v. 
Record,  56  Ind.  107. 


Bad  grammar  will  not  vitiate  the  in- 
dictment. State  V.  Hedge,  6  Ind. 
330. 

Bad  spelling  Ao&%  not  necessarily  viti- 
ate an  indictment.  Lefler  v.  State, 
122  Ind.  206;  Pierce  v.  State,  75  Ind. 
199. 

The  use  of  "too,"  for  "  two,"  has 
been  held  to  be  immaterial.  State  v. 
Hedge,  6  Ind.  330. 

Erasures  and  interlineations  do  not 
necessarily  vitiate  an  indictment. 
French  v.  State,  12  Ind.  670. 

Figures  may  now  be  used.  Hampton 
V.  State,  8  Ind.  336;  Hizer  v.  State,  12 
Ind.  330;  State  v.  Voshall,  4  Ind.  589; 
Finch  V.  State,  6  Blackf.  (Ind.)  533. 

Mere  clerical  omission  of  a  word  need 
not  render  the  indictment  invalid. 
Walter  v.  State,  105  Ind.  589. 

Relative  pronoun  must  be  referred  to 
that  antecedent  to  which  the  tenor  of 
the  instrument  requires  it  to  relate. 
Miller  v.  State,  107  Ind.  152. 

"Feloniously." — In  charging  a  felony, 
the  word  "feloniously  "  should  be  used. 
Scudder  v.  State,  62  Ind,  13;  Sovine  v. 
State,  85  Ind.  576. 

The  use  of  the  word  "feloniously" 
in  charging  a  misdemeanor  will  be 
treated  as  surplusage.  State  v.  Sparks, 
78  Ind.  166. 

"Said,"  in  an  indictment,  will  be  re- 
ferred to  the  next  antecedent  only 
when  the  plain  meaning  requires  it. 
Wilkinson  v.  State,  10  Ind.  372. 

Statements  on  belief  have  been  held  to 
be  insufficient.  Vannatta  v.  State,  31 
Ind.  210. 

"  Unlawful"  need  not  be  used  in  an 
indictment  when  not  used  in  the  statute 
defining  the  crime.  State  v,  M'Clure, 
4  Blackf.  (Ind.)  328. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Indiana  see  Forms  Nos. 
10556.  10543,  10534,  10500,  9644,  9638, 
9631.  9559,  9488,  9476,  9467,  9405.  9361, 
9360,  9357,  8497,  8312,  8276,  8216,  8213, 
8077,  7749.  7748,  7700,  7647.  7644,  7636. 
See  also  Kessler  v.  State,  50  Ind.  230; 
Lovell  V.  State,  45  Ind.  550;  Bailey  v. 
State,  39  Ind.  438;  State  v.  Paine,  1  Ind. 
163;  State  v.  Slocum,  8  Blackf.  (Ind.) 
315- 
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Daniel  Webster^  Prosecuting  Attorney.^ 
{^Indorsements.  )* 

Form  No.  10693.' 

(Iowa  Code  (1897).  §  5281,) 

District  Court  of  the  County  of  Harrison.^ 
The  State  of  Iowa 
against 
Jokn  Doe. 

The  grand  jury  of  the  county  of  Harrison  in  the  name  and  by  the 
authority  of  the  state  oi  lowa,^  accuse  yic^w  Doe  of  the  crime  oi per- 
jury,^ committed  as  follows: 
The  saidy^^«  Doe^  on  or  about  the  first  day  oi  January  in  the 


1.  Conclusion  '^against  the  peace  and 
dignity  of  the  state  of  Indiana  "  is  not 
necessary.  2  Ind.  Rev.  Stat,  386,  §  61, 
subd.  4. 

Contra  Formam  Statuti.  —  If  a  statute 
is  merely  declaratory  of  a  common- 
law  offense,  an  indictment  may  con- 
clude against  the  statute  or  as  at  com- 
mon law.  Fuller  v.  State,  i  Blackf. 
(Ind.)  63. 

Where  the  offense  is  created  by  sev- 
eral statutes,  it  is  usual  and  proper,  if 
not  necessary,  to  conclude  against  the 
statutes  in  the  plural.  States  v.  Moses, 
7  Blackf.  (Ind.)  244. 

Concluding  "contrary  to  law,"  in- 
stead of  "contrary  to  the  statute," 
was  held  to  be  sufficient  in  Hudson  v. 
State,  1  Blackf.  (Ind.)  317. 

Signature  of  prosecuting  attorney  is 
not  essential.  Dukes  v.  State,  11  Ind. 
557.  See  also  Hamilton  v.  State,  103 
Ind.  96,  where  the  name  was  printed. 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

3.  Iowa.  —  Code  (1897),  §5274^/^1?^. 
See  also  supra,  note  2,  p.  629. 

4.  Nameof  Court. — Improperly  naming 
the  court  is  not  a  ground  of  demurrer. 
State  V.  Schill,  27  Iowa  263.  But  the 
indictment  must  show  upon  its  face 
that  the  offense  is  triable  at  the  court 
to  which  it  is  returnable.  State  v. 
Mahan,  81  Iowa  121.  See  also  State  v. 
Jolly,  7  Iowa  15. 

Term  of  Court.  —  Failing  to  state  the 
term  of  the  court  is  not  a  ground  for  a 
demurrer.     State  v.  Schill,  27  Iowa  263. 

6.  Presentment  Clause. —  "In  behalf 
of  the  state  of  Iowa  "  is  sufficient,  but 
it  is  better  to  use  the  words  "in  the 
name  and  by  the  authority  of  the  state 
of  Iowa."  Wrockledge  v.  State,  i 
Iowa  167.     Sde  also  Baurose  v.  State, 


I    Iowa  374;   State   v.    Reid,  20   Iowa 
413- 

A  mistake  in  the  name  of  the  state 
will  not  vitiate  the  indictment:  so  held 
in  Stale  v.  Gurlock,  14  Iowa  444, 
where  the  language  was:  "  The  Grand 
Jury  of  the  county  of  Wapello,  in  the 
name  and  by  the  authority  of  the  State 
of  Sowa,  accuse,"  etc. 

6.  Name  of  the  offense,  if  it  have  one, 
should  be  stated,  such  as  "treason," 
"  manslaughter,"  "  robbery,"  "  lar- 
ceny," or  the  like,  or,  if  it  have  no 
general  name,  then  a  brief  description 
of  it,  as  given  by  law,  should  be  in- 
serted, such  as  "  mingling  poison  with 
food  with  intent  to  kill  a  human 
being."     Iowa  Code  (1897),  §  5281. 

Some  crimes  have  no  name,  and  the 
omission  of  the  name  of  the  crime,  or 
giving  it  a  wrong  name,  will  not  ren- 
der the  indictment  invalid,  if  the  facts 
constituting  the  offense  be  sufficiently 
stated.  States.  Hessenkamp,  17  Iowa 
25;  State  V.  Baldy,  17  Iowa  39;  State  v. 
Shaw,  35  Iowa  575;  State  v.  Davis,  41 
Iowa  311. 

Name  of  offense  does  not  determine 
the  offense  charged  as  against  the 
statement  of  facts  in  the  body  of  the 
indictment.  State  v.  Wyatt,  76  Iowa 
328. 

7.  Name  of  Defendant  —  Generally.  — 
Where  the  body  of  the  indictment 
names  the  party  with  sufficient  par- 
ticularity, it  is  no  objection  that  the 
indictment  has  no  title  containing  the 
names.     State  v.  Mclntire.  59  Iowa  264. 

Designating  Defendant  by  Different 
Names.  —  Where  defendant  is  desig- 
nated by  different  names,  and  answers 
that  he  is  indicted  in  his  right  name, 
he  cannot  object,  after  trial,  that  he 
was  improperly  named.  State  v.  White, 
32  Iowa  17. 

Ide7n  Sonans.  —  In   Donnel   v.  U.  S., 
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year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine}  in  the 
county  aforesaid,^  *  (charging  the  particular  offense  in  appropriate  Ian- 


I  Morr.  (Iowa)  141,  it  was  held  that 
where  the  orthography  of  an  indict- 
ment composes  a  name  which  by  the 
ordinary  rules  of  pronunciation  pro- 
duces a  different  sound  from  the  true 
one  the  two  names  will  not  be  consid- 
ered equivalent,  e.  g.  ^' Dona/d"  for 
"  Donne/." 

"yunior"  is  no  part  of  a  name. 
State  V.  Dankwardt,  (Iowa,  1898)  77  N. 
W.  Rep.  495. 

Alisnomer  in  defendant's  name  can- 
not be  taken  advantage  of  after  ar- 
raignment. State  V.  Winstrand,  37 
Iowa  no. 

The  indictment  named  the  defendant 
George  M.  Bowman.  George  J.  Bow- 
man was  put  on  trial.  The  jury  was 
properly  directed  to  consider  the  guilt 
of  the  person  on  trial,  notwithstanding 
the  fact  that  there  was  another  person 
whose  name  actually  was  George  M. 
Bowman.     State  v.  Bowman,  78  Iowa 

Omission  of  middle  name  has  been 
held  to  be  immaterial.  State  v.  Will- 
iams, 20  Iowa  98.  See  also  State  v. 
Thompson,  19  Iowa  299,  where  the  in- 
dictment named  the  defendant  as  *'^. 
B.  Skiff"  and  the  instrument  relied  on 
by  the  prosecution  appeared  to  be 
signed  by  "  T.  B.  Skiff" 

Unknown  Defendant.  —  Defendant 
should  be  described  by  a  fictitious 
name,  with  a  statement  that  his  name 
is  unknown,  only  in  case  the  name 
cannot  be  discovered.  Describing  the 
defendant  as  "a  man  in  Turner  Hall 
whose  name  to  the  jury  is  unknown  " 
is  not  sufficient.  State  v.  Geiger,  5 
Iowa  4S4. 

1.  Time  of  commission  of  offense  need  not 
be  stated,  except  when  time  is  an  essen- 
tial element  of  the  crime.  State  v.  Lay- 
ton,  25  Iowa  193;  State  v.  Deitrick,  51 
Iowa  467;  State  z/.  Wambold,  72  Iowa 
468.  See  also  State  v.  Rollet,  6  Iowa 
534;  State  V.  Phippen,  62  Iowa  54; 
State  V.  Hurd,  101  Iowa  391. 

After  Time  of  Indictment.  — Alleging 
time  subsequent  to  the  finding  of  the 
indictment  is  invalid.  State  v.  Smith, 
88  Iowa  178. 

Continuando  is  properly  alleged  in 
these  words:  "  and  on  each  day  from 
that  time  until  the  finding  of  this  in- 
dictment." State  V.  Allen,  32  Iowa 
248;  State  V.  Freeman,  27  Iowa  333. 
See  also  State  v.  Cokely,  4  Iowa  477; 


Our  House  No.  v.  State,  4  Greene  (Iowa) 
172;  State  V.  Webber,  76  Iowa  686. 

Impossible  time  laid  for  the  commis- 
sion of  an  offense  is  insufficient.  State 
V.  Smith,  88  Iowa  178. 

Numeral  figures  with  the  prefix  A.  D. 
are  sufficient  as  a  statement  of  the  year. 
State  V.  Seamons,  i  Greene  (Iowa)  418; 
Winfield  v.  State,  3  Greene  (Iowa)  339. 

"'On  or  about,"  as  an  averment  of 
time,  may  be  sufficient.  State  v. 
Cokely,  4  Iowa  477. 

Period  of  Limitations.  —  It  is  not  a 
ground  for  demurrer  that  the  allegation 
as  to  time  does  not  bring  the  offense 
within  the  statutory  period  of  limita- 
tions. State  V.  Hussey,  7  Iowa  409; 
State  V.  Groome,  10  Iowa  308 ;  State  v. 
Deitrick,  51  Iowa  467. 

Precise  time  need  only  be  stated  in 
indictments  for  offenses  which  were 
made  criminal  only  at  some  particular 
time.     State  v.   Deitrick,  51  Iowa  467. 

Videlicet. — Where  the  time  is  im- 
material, if  alleged  under  a  videlicet, 
need  not  be  proved,  and  a  repugnance 
between  the  allegations  under  the  vide- 
licet and  other  portions  of  the  in- 
dictment will  not  vitiate  it.  State  v. 
Freeman,  8  Iowa  428. 

2.  Place  of  Commission  of  Offense  — 
Generally.  —  Following  the  form  pre- 
scribed by  the  code,  charging  that  the 
offense  was  committed  "in  the  county 
aforesaid,"  sufficiently  states  the  venue 
(State  z/.  Lillard,  59  Iowa  479;  State  v. 
Winstrand,  37  Iowa  no),  where  the 
county  and  state  are  named  in  the 
margin.  Zumhoff  v.  State,  4  Greene 
(Iowa)  526. 

The  better  practice  lays  the  venue  by 
express  averments  in  the  body  of  the 
indictment,  yet  if  the  words  used  are 
such  that  by  reference  to  the  caption 
it  can  be  understood  that  the  crime  was 
committed  within  the  jurisdiction  of 
the  court  the  indictment  is  sufficient. 
State  V.  Salts,  77  Iowa  193. 

"At"  instead  of  "in,"  in  laying  the 
venue,  was  held  to  be  immaterial. 
State  V.  Dixon,  104  Iowa  741. 

Name  of  county  is  usually  all  that  is 
required.  State  v.  Shaw,  35  Iowa  575; 
State  V.  Watrous,  13  Iowa  489. 

Name  of  state  is  ordinarily  written  in 
the  margin,  but  this  is  not  necessary 
unless  required  by  statute.  State  v. 
Lillard.  59  Iowa  479. 

Minor  Locality.  —  Where  the  place  is 
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^uage)-^  [contrary  to  the  form  of  the  statute  in  such  case  made  and 


stated  as  a  matter  of  local  description 
and  not  of  venue,  it  is  necessary  to 
prove  it  as  laid,  although  it  need  not 
have  been  stated.  State  v.  Crogan,  8 
Iowa  523.  See,  however.  State  v.  Ver- 
den,  24  Iowa  126. 

1.  Cliarging  Part  —  Generally.  —  The 
indictment  must  be  direct  and  cer- 
tain as  to  the  particular  circumstances, 
when  such  circumstances  are  neces- 
sary to  constitute  the  complete  offense. 
Iowa  Code  (1897),  §  5282;  State  v. 
Watrous,  13  Iowa  489;  State  v.  Pot- 
ter, 28  Iowa  554;  State  v.  Chicago, 
etc.,  R.  Co.,  63  Iowa  508.  The  use  of 
ordinary  language  is  sufficient  if  a  per- 
son of  good  understanding  may  know 
thereby  what  is  intended  in  an  indict- 
ment. State  V.  Stanley,  33  Iowa  526; 
State  V.  Hockenberry,  30  Iowa  504; 
State  V.  Close,  35  Iowa  570;  Bayard  v. 
Baker,  76  Iowa  220;  State  v.  Caffrey, 
94  Iowa  65, 

Technical  exactness  of  the  common 
law  has  been  wisely  superseded  by 
statutory  provisions.  State  v.  Thomp- 
son, 19  Iowa  299;  State  v.  Johnson,  26 
Iowa  407. 

While  the  leading  requisites  of  an 
indictment  at  common  law  are  not  dis- 
pensed with  by  statute  (State  v.  Calen- 
dine,  8  Iowa  288),  still  it  is  not  neces- 
sary to  conform  in  every  particular  to 
the  requirements  of  the  common  law. 
State  V.  Bevans,  37  Iowa  178. 

"Aforesaid'^  was  used  instead  of 
"  as  aforesaid,"  and  the  indictment  was 
sufficient,  the  variance  being  not  ma- 
terial.    State  V.  Lillard,  59  Iowa  479. 

Arabic  figures  will  not  vitiate  an  in- 
dictment. Winfield  v.  State,  3  Greene 
(Iowa)  339;  State  v.  Seamons,  i  Greene 
(Iowa)  418. 

'^ Feloniously." — The  use  of  the  word 
felonious,  when  charging  a  crime,  is 
not  essential.  State  v.  Hutchinson,  95 
Iowa  566. 

Immaterial  Defects.  —  Errors  in  the 
statements  which  do  not  prejudice  the 
substantial  rights  of  the  defendant  are 
immaterial.  State  v.  Gurlock,  14  Iowa 
444;  State  V.  Emeigh,  18  Iowa  122; 
State  V.  White,  32  Iowa  17;  State  v. 
Pugsley,  75  Iowa  742;  State  v.  Cas- 
ford,  76  Iowa  330. 

A  mere  clerical  error  will  not  render 
the  indictment  fatally  defective.  State 
V.  Crawford,  66  Iowa  318;  State  v.  Ray- 
mond, 20  Iowa  582;  Iowa  Code  (1897), 
§5290. 


Legal  Conclusions.  —  Facts,  not  con- 
clusions of  law,  should  be  alleged. 
State  V.  Murray,  41  Iowa  580. 

Matter  of  defense  need  not  be  nega- 
tived. State  V.  Williams,  70  Iowa  52. 
Only  such  facts  need  be  stated  as  are 
required  to  be  proved.  Nash  v.  State, 
2  Greene  (Iowa)  286. 

Matters  of  judicial  notice  need  not  be 
stated.  State  v.  Minnick,  15  Iowa  123; 
Dollarhide  v.  U.  S.,  i  Morr.  (Iowa)  233. 

Name  of  Person  Injured.  — When  an 
offense  involves  the  commission  of  or 
attempt  to  commit  any  injury  to  person 
or  property,  and  is  described  in  other 
respects  with  sufficient  certainty  to 
identify  the  act,  an  erroneous  alle- 
gation as  to  the  name  of  the  person 
injured  or  attempted  to  be  injured  is 
immaterial.  Iowa  Code  (1897),  §  5286; 
State  V.  Emeigh,  18  Iowa  122;  State  v. 
Cunningham,  21  Iowa  433;  State  v. 
Flynn,  42  Iowa  164;  State  v.  Carr,  43 
Iowa  418.  See  also  State  v.  Crawford, 
66  Iowa  318;  State  v.  Windahl,  95  Iowa 
470;  State  V.  Shinner,  76  Iowa  147. 

Negativing  Exceptions.  —  It  is  only 
necessary  to  negative  exceptions  made 
in  the  enacting  clause.  Matters  of 
exception  contained  in  a  subsequent 
act  need  not  be  negatived.  State  n. 
Beneke,  9  Iowa  203;  State  v.  Mahan, 
81  Iowa  121;  State  v.  Conable.  81  Iowa 
60;  Romp  V.  State,  3  Greene  (Iowa) 
276,  See  also  State  v.  Stapp,  29  Iowa 
551;  State  V.  Curley,  33  Iowa  359; 
State  V.  Miller.  53  Iowa  84;  State  v. 
Roth,  17  Iowa  336;  State  v.  Williams, 
20  Iowa  98;  Sayre  v.  Wheeler,  31  Iowa 
112;  State  V.  Waite,  loi  Iowa  377. 

Statutory  Offenses.  —  Charging  an 
offense  in  the  language  of  the  statute  is 
sufficient.  State  v.  Whalen,  98  Iowa 
662;  State  V.  Shaw,  35  Iowa  575;  State 
V.  Davis,  41  Iowa  311;  State  v.  Sea- 
mons, I  Greene  (Iowa)  418;  State  v. 
Chambers,  2  Greene  (Iowa)  308;  Romp 
V.  State,  3  Greene  (Iowa)  276;  State  v. 
Brewer,  53  Iowa  735;  State  v.  Toombs, 
79  Iowa  741 ;  Buckley  v.  State,  2  Greene 
(Iowa)  162;  Munson  v.  State,  4  Greene 
(Iowa)  483;  State  v.  Bair,  92  Iowa  28; 
State  V.  Snow,  81  Iowa  642;  Fouts  v. 
State,  4  Greene  (Iowa)  500.  Unless  the 
words  used  are  such  that  they  do  not 
necessarily  charge  the  offense.  State 
V.  Curran,  51  Iowa  112. 

When  a  statute  creating  the  offense 
describes  it  in  general  terms,  the  indict- 
ment   must    specifically   describe    the 
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provided,  and  against  the  peace  and  dignity  of  the  state  oi  lowa.^ 
Daniel  Webster^  County  Attorney  oi  Harrison  QowaVj .'^\ 
(Jndorsements.  ^ 

Form  No.  10694/ 

In  the  District  Court  of  Cowley  County,  in  the  State  of  Kansas. 
The  State  of  Kansas^  plaintiff,^  J 

against  >■  Criminal  Action  No.  102. 

John  Doe,  defendant.         ) 
State  of  Kansas^  County  of  Cowley,  ss: 

Be  it  remembered,  that  at  a  stated  term  of  the  said  District  Court, 
begun  and  now  being  held  in  the  said  county  of  Cowley,  the  grand 


offense  so  as  to  bring  it  within  the 
legal  conclusion.  State  v.  Brandt,  41 
Iowa  593. 

It  is  not  necessary  to  follow  the  exact 
language  of  the  statute;  substantially 
following  the  language  is  sufficient. 
Reddan  v.  State,  4  Greene  (Iowa)  137; 
U.  S.  V.  Lapoint,  l  Morr.  (Iowa)  146; 
U.  S.  V.  Dickey,  i  Morr.  (Iowa)  412; 
State  V.  Allen,  32  Iowa  491. 

Surplusage.  —  Where  a  defect  of  aver- 
ment may,  without  detriment  to  the 
indictment,  be  wholly  omitted,  it  may 
be  considered  as  surplusage.  Only  in- 
consistencies in  material  allegations 
will  vitiate  the  indictment.  State  v. 
Freeman,  8  Iowa  428;  State  v.  Ormis- 
ton,  66  Iowa  143;  State  v.  Ansaleme, 
15  Iowa  44;  State  v.  Finan,  10  Iowa  19; 
State  V.  Schilling,  14  Iowa  455;  State 
V.  Goode,  68  Iowa  553;  State  v.  Shaw, 
35  Iowa  575;  State  v.  Brooks,  85  Iowa 
366;  State  V.  Ean,  90  Iowa  534. 

"  Unlawfully."  —  In  case  of  a  misde- 
meanor, it  is  not  necessary  to  allege 
that  the  act  was  unlawfully  done  where 
the  facts  stated  appear  to  have  been 
unlawful.  State  v.  Capps,  4  Iowa 
502. 

Act  need  not  be  charged  to  have 
been  done  unlawfully  if  charged  to 
have  been  against  the  statute.  Nash 
V.  State,  2  Greene  (Iowa)  286. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Iowa  see  Forms  Nos.  10581, 
10557,  10501,  10490,  10482,  10470,  9639, 
9363,  8040,  7688,  7648,  6160,  615 1,  5723, 
5690,  5155,  4964,  4954.  4938,  4909,  200. 
See  also  State  v.  Mclntire,  59  Iowa 
267;  State  V.  Stiles,  40  Iowa  149. 

1.  The  words  enclosed  by  [  J  do  not 
appear  in  the  statutory  form,  and  are 
not  necessary,  although  indictments 
often  conclude  in  this  manner.  Iowa 
Code  (1897),  ^§  5281,  5290. 

2.  Conclusion —  Generally.  —  Need  not 
conclude  by  referring  specifically  to  the 

G' 


statute  under  which  the  indictment  is 
found.  Zumhoff  v.  State,  4  Greene 
(Iowa)  526. 

The  formal  ending  of  an  indictment, 
"and  so  the  jurors,  etc.,  do  say  that 
upon  said,"  etc.,  is  merely  a  legal  con- 
clusion, and  will  not  cure  any  defect  in 
the  charging  part  of  an  indictment. 
State  V.  Parsons,  54  Iowa  405.  To  the 
same  effect  substantially  is  State  v. 
Andrews,  84  Iowa  88. 

A  mistake  in  the  conclusion  as  to 
the  name  of  the  person  injured  is  im- 
material where  the  name  has  been 
correctly  stated  in  the  body  of  an  in- 
dictment. State  V.  McCunniff,  70  Iowa 
217. 

Signature  of  the  prosecuting  attorney  is 
not  essential  to  the  validity  of  an  in- 
dictment. State  V.  Kovolosky,  92  Iowa 
498;  State  V.  Ruby,  61  Iowa  86;  State 
V.  Wilmoth,  63  Iowa  380. 

An  indictment  signed  "^.  D.  W. 
H.  Fair,  Pros.  Atty., pro  tern,  for  Mus- 
catine County,  Iowa,"  was  held  to  be 
sufficient.  Wrockledge  v.  State,  i  Iowa 
167. 

Where  the  county  attorney  is  dis- 
qualified to  sign  an  indictment,  and 
another  attorney  has  been  substituted 
to  act  for  him,  the  signature  of  the 
county  attorney  is  not  fatal  to  the  in- 
dictment. State  V.  Kovolosky,  92  Iowa 
498. 

3.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

4.  Kansas.  —  Gen.  Stat.  (1897),  c.  102, 
§  94  et  seq.  See  also  supra,  note  2, 
p.  629. 

5.  "  In  the  name  of  the  state  of  Kan- 
sas" x'i  an  essential  allegation.  Kan. 
Gen.  Stat.  (1897),  c.  102,  §  67. 

6.  Name  of  state  is  ordinarily  written 
in  the  margin,  but  this  is  not  necessary 
unless  required  by  statute.  State  v, 
Walter,  14  Kan.  375. 
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jurors  of  said  county,  duly  impaneled,  and  sworn  and  charged  to 
inquire  diligently  and  true  presentment  make  of  all  public  offenses 
against  the  laws  of  the  state  of  Kansas,  committed  or  triable  within 
said  county,  and  cognizable  by  the  said  District  Court,  upon  their 
oath  present:  Th^aX}-  John  Doe,'^  late  of  the  said  county  and  state,  on 
the  first  day  ol  January,  a.  d.  i8P9,3  at  the  said  county  of  Cowley  * 
(^charging  the  particular  offense  in  appropriate  language\^  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Kansas. \ 

Daniel  Webster, 
County  Attorney  of  Cowley  County, 
in  the  State  of  Kansas. 
{Jndorsements.  )* 

sion  of  the  offense  be  not  expressly 
averred,  the  defect  is  immaterial  if, 
from  the  entire  statement,  the  date  can 
be  ascertained.  State  v.  Saxton,  2 
Kan.  App.  13. 

'  On  or  About."  —  Charging  that  an 
offense  was  committed  "on  or  about" 
a  day  named  is  sufficient,  the  words 
"or  about"  being  treated  as  sur- 
plusage. State  V.  Barnett,  3  Kan.  250; 
State  V.  Harp,  31  Kan.  496.  See  also 
State  V.  Cooper,  31  Kan.  505. 

4.  Charging  Part — Certainty.  —  The 
indictment  must  be  direct  and  certain 
as  to  the  party  and  offense  charged. 
State  V.  Tilney,  38  Kan.  714;  State  v. 
Cooper,  31  Kan.  505;  State  v.  Fockler, 
22  Kan.  542;  State  v.  Behee,  17  Kan. 
402;  Prell  V.  McDonald,  7  Kan.  426. 

Negativing  Exceptions. — An  exception 
or  proviso,  in  a  clause  subsequent  to 
that  defining  the  offense,  not  incorpo- 
rated in  the  definition  thereof,  need  not 
be  negatived.  Kansas  City  v.  Garnier, 
57  Kan.  412. 

Statutory  Offenses.  —  The  language 
of  the  statute  need  not  be  strictly  fol- 
lowed; other  words  conveying  the 
same  meaning  may  be  used.  State  v. 
Baldwin,  36  Kan.  i;  State  v.  McGaffin, 
36  Kan.  315;  State  v.  Beverlin,  30 Kan. 
611. 

Where  the  statute  merely  designates 
but  does  not  describe  the  offense,  fol- 
lowing the  language  of  the  statute  in 
charging  the  offense  will  not  be  suffi- 
cient.    State  V.  Patterson,  6  Kan.  App. 

677. 

Surplusage.  —  See  Wise  v.  State,  2 
Kan.  419. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Kansas  see  Forms  Nos. 
10558,  10493,  10488,  9552,  9489,  9364, 
5189,  2435,  2372,  2365,  251,  17,  4. 

5.  Indorsements. —  For  forms  of    the 


1.  Another  form  of  the  commencement 
of  an  indictment  in  common  use  is  as 
follows: 

"In    the    District    Court   of   Cowley 

County  in  the  State  of  Kansas. 

The  State  of  Kansas,  plaintiff, 

against 

John  Doe,  defendant. 

The  grand  jurors  of  Cowley  county, 
in  the  state  of  Kansas,  upon  their  oaths 
present:  That,"  etc. 

In  Wise  v.  State,  2  Kan.  419,  the  in- 
dictment commenced  as  follows: 

"  State  of  Kansas,  Chase  County,  ss.: 
In  the  District  Court  of  th^  Fifth  Judi- 
cial District,  sitting  in  Chase  County, 
April  T^rm,  A.  d.  i86j. 

The  jurors  of  the  grand  jury  of  the 
state  of  Kansas,  duly  drawn,  impan- 
neled,  charged,  and  sworn  to  inquire 
of  the  offenses  committed  within  the 
body  of  the  county  of  Chase  and  within 
the  county  of  Marion,  attached  to  said 
county  of  Chase  for  judicial  purposes," 
etc. 

It  was  held  that  it  sufficiently  ap- 
peared that  the  indictment  was  found 
by  a  grand  jury  of  the  county  of  Chase. 

2.  Name  of  Defendant.  —  The  omission 
of  the  christian  name  of  the  party  in- 
tended to  be  charged,  when  the  indict- 
ment does  not  otherwise  describe  the 
person,  is  fatal.  Prell  v.  McDonald,  7 
Kan.  426. 

3.  Time  of  Commission  of  Offense.  — 
The  precise  time  of  the  commission  of 
an  offense  need  not  be  stated  in  the  in- 
dictment, it  being  sufficient  if  shown  to 
have  been  within  the  statute  of  limita- 
tions, except  where  time  is  an  indis- 
pensable ingredient  of  the  offense. 
Emporia  v.  Volmer,  12  Kan.  622.  See 
also  State  v.  Hughes,  35  Kan.  626; 
State  V.  Cooper,  31  Kan.  505;  State  v. 
Lewis,  10  Kan.  157. 

Although    the  date  of  the  commis- 
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Form  No.  i  ot^S-^ 

(Bullitt's  Crim.  Code  Ky.  (1895),  §  123.) 

Franklin  Circuit  Court. 

The  Commonwealth  of  Kentucky 

against 

John  Doe. 

The  grand  jury  of  Franklin  county,  in  the  name  and  by  the 
authority  of  the  commonwealth  of  Kentucky,^  accuse  John  Doe  of  the 
crime  oi  arson^  committed  as  follows,  viz.:  The  saXd.  John  Doe,'^  on 
the  first  day  oi  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,^  in  the  county  aforesaid,*'*  {charging  the par- 


proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

1.  Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  ^  118  et  seq.  See  also,  supra, 
note  2,  p.  629. 

In  Bryant  v.  Com.,  (Ky.  1898)  47  S. 
W.  Rep.  578,  the  formal  parts  were  as 
follows; 

"  Breathitt  Circuit  Court. 
The  Commonwealth  of  Kentucky  )  t    j  •  ^ 
against  >•   "  j|j  " 

Kenis  Bryant.  ) 

The  grand  jury  of  Breathitt  county, 
in  the  name  and  by  the  authority  of 
the  commonwealth  of  Kentucky,  accuse 
Kenis  Bryant  of  the  crime  of  obtain- 
ing money  and  property  under  false 
pretenses,  committed  as  follows:  The 
said  defendant,  Kenis  Bryant,  on  the 
qth  day  oi  June,  i8gS,  in  the  county 
and  circuit  aforesaid,*  did  (stating  the 
offense  in  appropriate  language),  contrary 
to  the  form  of  the  statute  in  such  cases 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  commonwealth 
of  Kentucky." 

2.  Statements  Concerning  Grand  Jury. — 
Indictment  need  not  show  on  its  face 
that  it  was  presented  on  oath.  Jane  v. 
Com.,  3  Mete.  (Ky.)  18. 

"  In  the  name  and  by  the  authority 
of  the  State,"  or  words  of  like  effect, 
are  required  by  the  constitution.  Com. 
V.  Stephenson,  3  Mete.  (Ky.)  226. 

3.  Name  of  Crime.  —  Some  crimes  have 
no  name,  and  the  omission  of  the  name 
of  the  crime,  or  giving  it  a  wrong 
name,  will  not  render  the  indictment 
invalid.  Com.  v.  Smith,  6  Bush  (Ky.) 
263. 

Name  of  the  offense,  if  it  have  one, 
such  as  murder,  manslaughter,  arson, 
larceny,  rape,  etc.,  or  the  like,  should 
be  stated;  or,  if  it  have  no  general 
name,  then  a  brief  general  description, 


as  given  by  law,  should  be  stated. 
Bullitt's  Crim.  Code  Ky.  (1895),  § 
123. 

4.  Name  of  Defendant.  —  Omitting  the 
defendant's  christian  name  does  not 
vitiate  the  indictment.  Com.  v.  KeU 
cher,  3  Mete.  (Ky.)  484. 

6  Time  of  Commission  of  Offense.  —  A 
statement  in  the  indictment  as  to  the 
time  at  which  the  offense  was  com- 
mitted is  not  material,  further  than  as 
to  a  statement  that  it  was  committed 
before  the  finding  of  the  indictment, 
unless  time  be  a  material  ingredient  of 
the  offense.  Com.  v.  Miller,  79  Ky. 
451;  Vowells  V.  Com.,  84  Ky.  52; 
Faustre  v.  Com.,  92  Ky.  34;  Jones  v. 
Com.,  I  Bush  (Ky.)  34;  Richey  v. 
Com.,  8r  Ky.  524;  Cincinnati  R.  Co.  v. 
Com.,  80  Ky.  140;  Com.  v.  Cain,  14 
Bush  (Ky.)  525;  Louisville,  etc.,  R. 
Co.  V.  Com.,  92  Ky.  114;  Lightfoot  v. 
Com.,  80  Ky.  516. 

In  Com.  V.  Traylor,  (Ky.  1898)45  S. 
W.  Rep.  450,  charging  the  commission 
of  the  offense  "on  the  ist  day  of  Sep- 
tember, i8g7,"  was  held  sufficiently  to 
designate  the  era  within  which  the 
crime  was  committed. 

Indictment  for  misdemeanor  need 
not  allege  that  the  crime  was  com- 
mitted within  the  period  of  limitations, 
provided  the  date  alleged  shows  that  it 
was  so  committed.  Com.  v.  C.  B. 
Cook  Co.,  (Ky.  1897)  43  S.  W.  Rep. 
400;  Com.  V.  G.  W.  Taylor  Co.,  (Ky. 
1897)  43  S.  W.  Rep.  399;  Com.  v.  T.  J. 
Megibben  Co.,  (Ky.  1897)  40  S.  W.  Rep. 
694.  But  compare  Williams  v.  Com., 
(Ky.  1896)  37  S.  W.  Rep.  839. 

6.  Place  of  Commission.  —  Indictment 
must  be  direct  and  certain  in  regard  to 
the  county  in  which  the  offense  was 
committed.  Parker  v.  Com.,  12  Bush 
(Ky.)  igr;  Armstrong  v.  Com.,  29  S. 
W.  Rep.  (Ky.  1895)  342. 
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ticular  offense  in  appropriate  language')'^  against  the  peace  and  dignity 
of  the  commonwealth  of  Kentucky.  \ 

\£)a?iiel  Webster, 
Commonwealth's  Attorney,  Fourteenth  Judicial  District.]* 
(^Indorsements. y^ 


1.  Charging  Part  —  Generally.  —  No 
material  fact  must  be  omitted.  Bras- 
well  V.  Com.,  5  Bush  (Ky.)  544. 

Certainty.  —  The  offense  should  be 
charged  with  certainty.  Brooks  v. 
Com.,  98  Ky.  143;  Com.  v.  Perrigo,  3 
Mete.  (Ky.)  5;  Com.  v.  Dudley,  3  Mete. 
(Ky.)22i;  Mount  v.  Com.,  i  Duv.  (Ky.) 
90;  Stowers  v.  Com.,  12  Bush  (Ky.) 
342;  Foster  v.  Com.,  12  Bush  (Ky.)  373; 
White  V.  Com.,  9  Bush  (Ky.)  178. 

Alternative  Averments.  —  See  Sublett 
V.  Com.,  (Ky.  1896)  35  S.  W.   Rep.  543. 

^* Feloniously." —  Common-law  felony 
may  be  charged  with  the  word  "felo- 
niously" or  the  words  "  with  felonious 
intent."  Kaelin  v.  Com.,  84  Ky.  354; 
Cundiff  v.  Com.,  86  Ky.  196;  Stroud  v. 
Com.,  14  Ky.  L.  Rep.  179;  Jane  v. 
Com.,  3  Mete.  (Ky.)  18. 

But  an  indictment  for  a  felony  created 
by  statute  need  not  allege  that  the  act 
complained  of  was  done  "  feloniously," 
unless  the  statute  require  that  the  act 
should  have  been  done  feloniously  in 
order  to  constitute  the  offense.  Hig- 
gins  V.  Com.,  94  Ky.  54. 

Negativing  Exceptions.  —  Exceptions 
contained  in  the  enacting  clause  should 
be  negatived.  Com.  v.  Hildreth,  (Ky. 
1896)  33  S.  W.  Rep.  838;  Conner  v. 
Com.,  13  Bush  (Ky.)  714. 

Other  provisos  or  exceptions  need  not 
be  negatived.  Com.  v.  McClanahan,  2 
Mete.  (Ky.)  8;  Com.  v.  Bierman,  13 
Bush  (Ky.)  345. 

Statutory  Offenses.  —  Following  the 
language  of  the  statute,  in  charging  a 
statutory  offense,  is  ordinarily  suf- 
ficient. Com.  v.  Chesapeake,  etc.,  R. 
Co.,  (Ky.  1897)  40  S.  W.  Rep.  250;  Com. 
V.  Harvey,  16  B.  Mon.  (Ky.)  i;  Tyra  v. 
Com.,  2  Mete.  (Ky.)  i;  Com.  v.  Bran- 
ham,  3  Bush  (Ky.)  i;  Com.  v.  Tanner, 
5  Bush  (Ky.)  316;  Com.  v.  Pointer,  6 
Bush  (Ky.)  301;  Waddell  v.  Com..  84 
Ky.  276;  Com.  v.  Smith,  6  Bush  (Ky.) 
263;  Sellers  v.  Com.,  13  Bush  (Ky.)  331; 
Com.  v.  Riley,  14  Bush  (Ky.)  44;  Dun- 
can V.  Com.,  85  Ky.  614;  Mitchell  v. 
Com.,  88  Ky.  349;  Cundiff  v.  Com.,  86 
Ky.  196;  Com.  v.  Turner,  8  Bush  (Ky.) 
i;  Com.  V.  Hadcraft,  6  Bush  (Ky.)  91; 
Com.  V.  Ewing,  7  Bush  (Ky.)  105;  Ken- 
nedy V.  Com.,  2  Mete.  (Ky.)  36;  Wilder 


V.  Com.,  81  Ky.  591;  Tully  z/.  Com.,  11 
Bush  (Ky.)  154;  Conner!'.  Com.,  13 
Bush  (Ky.)  714. 

Need  not  be  charged  in  the  exact  lan- 
guage of  the  statute,  as  other  words 
may  be  used  conveying  the  same  idea. 
Burns  z/.  Com.,  3  Mete.  (Ky.)  13;  Tay- 
lor V.  Com.,  3  Bush  (Ky.)  508;  Young 
V.  Com.,  12  Bush  (Ky.)  243;  Flint  v. 
Com.,  81  Ky.  186;  Toler  v.  Com.,  15 
Ky.  L.  Rep.  292;  Green  v.  Com.,  5 
Bush  (Ky.)  327;  Vowells  v.  Com.,  84 
Ky.  52;  Johnson  v.  Com.,  90  Ky.  488; 
Moore  w.  Com.,  92  Ky.  &30. 

If  the  statute,  however,  does  not 
describe  the  offense,  the  indictment 
must  allege  facts  showing  the  violation 
of  the  statute.  Com.  v.  Dudley,  3 
Mete.  (Ky.)  221;  Mount  v.  Com.,  i 
Duv.  (Ky.)  90;  Com.  v.  Monarch,  6 
Bush  (Ky.)298;  Davis  v.  Com.,  13  Bush 
(Ky.)  318;  Foster  v.  Com.,  12  Bush 
(Ky.)  373;  Ward  v.  Com.,  14  Bush  (Ky.) 
233;  Com.  V.  Green,  80  Ky.  178;  Com. 
V.  White,  18  B.  Mon.  (Ky.)492;  Stowers 
V.  Com.,  12  Bush  (Ky.)  342;  Com.  v. 
Williams,  13  Bush  (Ky.)  267;  Johnson. 
V.  Com.,  90  Ky.  488;  Mitchell  v.  Com., 
88  Ky.  349. 

Surplusage.  — Aggravating  matter  in 
an  indictment  may  be  rejected  as  sur- 
plusage. Olive  V.  Com.,  5  Bush  (Ky.) 
376. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Kentucky  see  Forms  Nos. 
10570,  10503,  9618,  9470,  9407,  8282, 
8277,  8053,  6597,  4922,  4911,  4812,4751, 
4072,  2474.  2436.  2399,  2382,  I120,  208, 
185,  173,  172,  165. 

2.  Conclusion. —  Generally.  —  Need  not 
conclude  "  against  the  form  of  the 
statute."  Com.  v.  Kennedy,  15  B. 
Mon.  (Ky.)  531.  Formerly  the  rule 
was  otherwise.  McCuUough  v.  Com., 
Hard.  (Ky.)  102. 

The  signature  of  the  commonwealth's 
attorney  does  not  appear  in  the  statutory 
form;  however,  it  is  usual  to  thus  sign 
the  indictment.  See  Com.  v.  Lemon, 
(Ky.  1896)  37  S.  W.  Rep.  61. 

3.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  1079I. 
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Form  No.  10696.' 

The  State  of  Louisiana,  \ 
Parish  of  St.  Landry.      \ 

In  the  name  and  by  the  authority  of  the  state  of  Louisiana,  the 
grand  jurors  of  the  state  of  Louisiana,  duly  impaneled,  sworn  and 
charged  to  inquire  within  and  for  the  body  of  the  parish  of  St.  Landry, 
state  aforesaid,  upon  their  oath  do  present  that  John  Doe,  late  of  the 
said  parish  of  St.  Landry,  state  aforesaid,^  on  the  first  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,"^ 
at  the  said  parish  oi  St.  Landry,  state  aforesaid,**  {charging  the  par- 
ticular offense  in  appropriate  language^,^  contrary  to  the  form  of  the 


1.  Louisiana.  —  Rev.  Laws  (1897),  § 
Q76  et  seq. 

See  also  supra,  note  2,  p.  629. 

2.  Name  of  Defendant.  —  Defendant 
may  be  indicted  by  a  name  other  than 
his  true  one,  it  appearing  that  he  is 
sometimes  called  by  the  name  and  that 
he  appeared  in  court  and  demanded  re- 
lief under  such  name.  State  v.  Pierre, 
39  La.  Ann.  915. 

Addition,  etc.  —  No  indictment  shall 
be  held  to  be  insufficient  for  want  of, 
or  imperfection  in,  the  addition  of  any 
defendant;  nor  for  that  any  person 
mentioned  therein  is  designated  by  a 
name  of  office  or  other  descriptive  ap- 
pellation instead  of  his  proper  name. 
La.  Rev.  Laws  (1897),  §  1063. 

3.  Time  of  Commission  of  Offense  — 
Generally.  —  No  indictment  shall  be 
held  to  be  insufficient  for  omitting  to 
state  the  time  at  which  the  offense  was 
committed,  in  any  case  where  time  is 
not  of  the  essence  of  the  offense,  nor 
for  stating  the  time  imperfectly,  nor  for 
stating  the  offense  to  have  been  com- 
mitted on  a  day  subsequent  to  the 
finding  of  the  indictment,  or  on  an  im- 
possible day,  or  on  a  day  that  never 
happened.  La.  Rev.  Laws  (1897),  §  1063. 

'^'^  Aforesaid." — Time  having  been 
sufficiently  laid  in  the  first  count,  in  the 
second  count  an  act  may  be  charged'to 
have  been  committed  "on  the  day  and 
date  aforesaid."  State  v.  Hertzog,  41 
La.  Ann.  775. 

Impossible  date  laid  in  an  indictment 
may  be  corrected  at  any  time,  especially 
when  such  date  is  not  of  the  essence  of 
the  crime.     State  z/.  Pierre,  39  La.  Ann. 

915. 

^'^  On  or  about"  a  certain  date  is  not 
defective,  the  words  "or  about"  be- 
ing merely  surplusage.  State  v.  Mc- 
Carthy, 44  La.  Ann.  323. 

4.  Place  of  commission  of  the  crime 
having  been  properly  laid  in  the  first 
count,  in  the  second  count  the  same  act 


may  be  charged  to  have  been  com- 
mitted "  in  the  district,  state  and  parish 
aforesaid."  State  v.  Hertzog,  41  La. 
Ann.  775. 

No  indictment  shall  be  held  to  be  in- 
sufficient for  want  of  a  proper  or  perfect 
venue.     La.    Rev.    Laws  (1897),  §  1063. 

6.  Charging  Part  —  Construction  0/ 
Words.  —  Wherever  in  referring  to  any 
person  or  party,  matter  or  thing,  any 
word  importing  the  singular  number 
or  masculine  gender  is  used,  the  same 
shall  be  understood  to  include  and 
shall  be  applied  to  several  persons  and 
parties,  as  well  as  one  person  or  party, 
and  females  as  well  as  males,  and  bodies 
corporate  as  well  as  individuals,  and 
for  matters  and  things  as  well  as  one 
matter  or  thing.  La.  Rev.  Laws  (1897), 
§  1066. 

An  indispensable  word  omitted  is  not  a 
matter  of  mere  form.  State  z'.  Graham, 
49  La.  Ann.  1524. 

Bad  spelling  does  not  necessarily 
vitiate  an  indictment.  State  v.  Karn, 
16  La.  Ann.  183. 

"  Feloniously,"  used  instead  of  the 
word  "wilfully,"  did  not  vitiate  the 
indictment  in  State  v.  McDaniel,  45  L.a. 
Ann.  686. 

In  charging  a  felony  the  word  "  fe- 
loniously "  should  be  used.  State  v. 
Curtis,  30  La.  Ann.  814;  State  v.  Wat- 
son, 41  La.  Ann.  598. 

Immaterial  Allegations.  —  No  indict- 
ment shall  be  held  insufficient  for  cer- 
tain defects  enumerated  in  the  statute. 
La.  Rev.  Laws  (1897),  §  1063;  State  v. 
Hamilton,  48  La.  Ann.  1566;  State  v. 
Wallman,  31  La.  Ann.  146  (time);  State 
V.  Hobbs,  33  La.  Ann.  226. 

Matters  Not  Necessary  to  be  Proved.  — 
No  indictment  shall  be  held  insufficient 
for  want  of  any  averment  of  matter 
not  necessary  to  be  proven.  La.  Rev. 
Laws  (1897),  §  1063. 

Names  of  third  persons  may  be  stated 
by  giving  their  surnames  and  initials 
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statute  of  the  state  of  Louisiana  in  such  case  made  and  provided,  in 
contempt  of  the  authority  of  said  state  and  against  the  peace  and 
dignity  of  the  same.  ^  f 
ijndorsements.  )^ 

Form  No.  10697.' 

(Me.  Rev.  Stat.  (1883),  c.  122,  §  4.) 

Androscoggin,  ss.  At  the  Supreme  Judicial  (Zonrt,  begun  and  held 
at  Auburn,  within  and  for  said  county  of  Androscoggin  on  the  third 
Tuesday  of  September,  in  the  year  of  our  Lord  \2>99. 

The  jurors  for  said  State  upon  their  oath* present,* that  yt>^«  Doe, 
of  Auburn,  in  the  county  of  Androscoggin,  merchant,^  at  Auburn,''  in  the 
said  county  of  Androscoggiji,  on  \\i^  first  day  oi  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,^'*  (^charging 


only.      State   v.   Prince,  42   La.   Ann. 

817. 

Statutory  Offenses.  —  Charging  the 
offense  in  the  language  of  the  statute 
is  generally  sufficient.  State  v.  Taylor, 
44  La.  967.  The  identical  language  of 
the  statute  should  be  followed,  or 
language  of  similar  import.  State  v. 
Stelly,  48  La.  Ann.  1478;  State  v. 
Eames,  39  La.  Ann.  986. 

Surplusage.  —  Aggravating  matter  in 
an  indictment  may  be  rejected  as  sur- 
plusage. State  V.  Crittenden,  38  La. 
Ann.  448. 

"  Wantonly y  instead  of  the  word 
"  wilfully,"  did  not  render  the  indict- 
ment insufficient  in  State  v.  Brown,  41 
La.  Ann.  345. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Louisiana  see  Forms  Nos. 
8291,  289. 

Joinder  of  Offenses.  —  See  State  v,. 
Prince,  42  La.  Ann.  817;  State  z/.  Cook, 
42  La.  Ann.  85. 

1.  Conclusion. —  "  Contrary  to  the  form 
of  the  statute,"  etc.,  need  not  be  re- 
peated after  each  count  in  an  indict- 
ment, provided  the  whole  indictment 
closed  with  these  words.  State  v. 
Travis,  39  La.  Ann.  356. 

"  In  the  peace  of  the  state y'  omitted  in 
the  concluding  clause  of  an  indictment, 
was  held  not  to  vitiate  the  same.  State 
V.  Robertson,  (La.  1898)  23  So.  Rep.  510. 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

3.  Maine. —  K&v.  Stat.  (1883),  c.  134. 
See  also  supra,  note  2,  p.  629. 

4.  Statement  Concerning  Orand  Jurors. 
—  It  is  essential  that  it  should  appear 
in    ach  count  of  the  indictment  that  it 


was  found  upon  the  oath  of  the  grand 
jurors.  State  v.  McAllister,  26  Me.  374. 
But  using  the  word  "oaths"  instead 
of  the  word  "oath"  does  not  vitiate 
the  indictment.  State  v.  Lang,  63  Me. 
215. 

5.  The  commencement  of  the  indict- 
ment is  usually  extended  to  embrace 
such  matter  as  was  formerly  contained 
in  the  caption  proper.  State  v.  Conley, 
39  Me.  78;  State  v.  Bartlett,  55  Me.  200. 

6.  Name  of  Defendant  —  Addition.  — 
Objection  to  the  addition  should  be 
taken  by  plea  in  abatement.  State  v. 
Bishop,  15  Me.  122. 

'^Junior"  or  "Jr."  is  no  part  of  a 
name.     State  v.  Grant,  22  Me.  171. 

7.  Place  of  Commission  of  Offense  — 
Generally. — The  venue  must  appear  to 
be  within  the  jurisdiction  of  the  court. 
State  V.  Conley,  39  Me.  78;  State  v. 
Jackson,  39  Me.  291. 

In  State  v.  Simpson,  91  Me.  83,  an 
allegation  that  on  a  certain  day  "with 
force  and  arms  at  Waterville,  Wallace 
Simpson,  in  the  county  of  Kennebec 
aforesaid,"  was  held  sufficient  as  an  al- 
legation that  the  offense  was  committed 
in  Kennebec  county. 

"  In  Said  County."  —  The  venue  hav- 
ing been  properly  stated  in  the  margin, 
the  place  of  commission  of  the  offense 
may  be  stated  as  being  "  in  said  county 
of  Kennebec."     State  v.  Conley,  39  Me. 

78. 

Then  and  There.  —  Where  two  places 
have  been  mentioned  where  the  offense 
may  have  been  committed,  reference 
thereto  by  the  words  "  then  and 
there"  is  bad.  State  v.  Jackson,  39 
Me.  291. 

8.  Time  of  Commission  of  Offense  — 
Generally.  —  The  indictment  must  state 
with  certainty  the  date  upon  which  the 
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the  particular  offense  in  appropriate  languagey  against  the  peace  of  said 
State  and  contrary  to  the  form  of  the  statute  in  such  case  made  and 


offense  was  committed.  State  v.  Thur- 
stin,  35  Me.  205. 

Day  and  year  should  be  stated.  State 
V.  Baker,  34  Me.  52;  State  v.  Hanson, 
39  Me.  337.  Particularly  in  a  prosecu- 
tion under  an  act  which  prohibits  the 
commission  of  the  offense  on  certain 
particular  days  only.  State  v.  Dodge, 
81  Me.  391. 

Figures  may  be  used.  State  v.  Reed, 
35  Me.  489. 

"  On  divers  other  days"  between  that 
day  and  the  days  of  the  finding  of  the 
indictment  does  not  vitiate  the  indict- 
ment when  the  offense  consists  of  a 
succession  of  acts.  State  v.  Cofren,  48 
Me.  364. 

"  Then  and  there"  may  be  used  to 
refer  to  the  time  and  place,  when  the 
time  and  place  have  been  once  properly 
stated.  State  v.  Hurley,  71  Me.  354; 
State  V.  Day,  74  Me.  220. 

But  the  words  "  then  and  there"  will 
not  suffice  where  it  is  uncertain  to  which 
ol  two  or  more  dates  and  places  they 
refer.  State  v.  Fenlason,  79  Me.  117; 
State  V.  Jackson,  39  Me.  291. 

Videlicet.  —  Time,  alleged  under  a 
videlicet,  when  time  is  a  material  in- 
gredient of  the  offense,  is  conclusive 
and  traversable.  State  v.  Phinney,  32 
Me.  439. 

"  Year  "  has  been  held  to  mean  "  year 
of  our  Lord."  State  v.  Bartlet*  47  Me. 
388. 

1.  Charging  Part  —  Generally.  —  The 
allegatioiis  must  regard  the  laws  of  the 
state  only.    State  v.  Gurney,  37  Me.  149. 

Material  facts  must  be  alleged.  State 
V.  Philbrick,  31  Me.  401.  And  no  ma- 
terial fact  must  be  omitted.  State  v. 
Verrill,  54  Me.  408. 

See  also  Harding's  Case,  i  Me.  22; 
State  V.  Godfrey,  24  Me.  232;  State  v. 
Symonds,  57  Me.  148;  States.  Portland, 
etc.,  R.  Co.  57  Me.  402. 

'^ Being."  —  A  material  averment  may 
sometimes  be  introduced  with  as  much 
clearness  and  certainty  by  means  of  the 
particular  clause  commenced  by  the 
word  "being."  State  v.  Dunning,  83 
Me.  178. 

Continuation  of  Acts.  —  Where  the 
offense  consists  of  a  series  of  acts,  the 
indictment  may  charge  the  offense  in 
general  terms,  and  the  particular  act 
which  was  the  guilt  of  the  party  need 
not  be  stated.  State  v.  Casey,  45  Me. 
435;  State  V.  Cofren,  48  Me.  364. 


Immaterial  Defects.  —  See  State  v. 
Dunning,  83  Me.  178. 

Matters  of  defense  need  not  be  nega- 
tived. State  V.  Godfrey,  24  Me. 
232. 

Matters  of  inducement  need  not  be 
stated  with  the  same  certainty  as  ma- 
terial facts.  State  v,  Mayberry,  48  Me. 
218. 

Negativing  Exceptions.  —  Exceptions 
mentioned  in  the  enacting  clause  of  the 
statute  must  be  negatived;  otherwise 
not.  State  v.  Godfrey,  24  Me.  232; 
State  v.  Keen,  34  Me.  500;  State  v. 
Gurney,  37  Me.  149;  Hinckley  v.  Pe- 
nobscot, 42  Me.  89. 

Statutory  Offenses.  —  Charging  a  stat- 
utory offense  in  the  language  of  the 
statute  is  ordinarily  sufficient.  State  v. 
Osgood,  85  Me.  288;  State  v.  Dunning, 
83  Me.  178;  Sta'.„  V.  Hussey,  60  Me. 
410. 

When  the  enacf'ng  clause  of  the  stat- 
ute specifies  the  acts  which  shall  con- 
stitute the  offense,  the  indictment  must 
follow  the  description  set  out  in  the 
statute;  but  otherwise  the  indictment 
may  charge  the  offense  in  general 
terms.     State  v.  Colline,  48  Me.  217: 

5Mr//Mja^^.  — Unnecessary  averments 
may  be  rejected  as  surplusage.  State 
V.  Noble,  15  Me.  476;  Stale  v.  Mayberry, 
48  Me.  218. 

^'Unlawful "  though  not  in  the  lan- 
guage of  the  statute  creating  an  offense, 
when  used  in  an  indictment  for  the 
same,  does  not  vitiate  the  indictment. 
State  V.  Robbins,  66  Me.  324. 

''Unlawfully."  —  When  the  statute 
makes  the  doing  of  the  act  "  wilfully 
and  maliciously"  an  offense,  the  in- 
dictment is  not  good  which  alleges 
that  it  was  done  "  unlawfully  and  ma- 
liciously." State  V.  Hussey,  60  Me. 
410. 

Illustrations. — For  illustrations  of  the 
manner  of  charging  particular  offenses 
in  Maine  see  Forms  Nos.  10527,  10472, 
10456,  9555, 9548,  9545.  9538,  9490.  8500, 
8217,  7689,  7678,  6770,  6600,  6760,  6139, 
6132,  6122,  5973,  4819,  2454,  2440,  2439, 

2354.  717- 

Joinder  of  Offenses.  —  See  State  v.  Nel- 
son, 29  Me.  329;  State  v.  Palmer,  35 
Me.  9;  State  v.  Payson,  37  Me.  361; 
State  V.  Burke,  38  Me.  574;  State  v. 
Hood,  51  Me.  363;  State  v.  Smith,  61 
Me.  386;  State  v.  Lang,  63  Me.  215 
State  v.  Robbins,  66  Me.  324. 
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provided. 1 f 

Daniel  Webster.,  County  Attorney. ^ 


John  Smithy  Foreman. 


Form  No.  10698.' 

The  State  of  Maryland, 
Carroll  County,  to  wit: 

The  [grand]*  jurors  of  the  state  oi  Maryland,  ior  the  body  of  Car- 
roll county,  do  on  their  oath[s]*  present,  that  John  Doe,  late  of 
Carroll  county  a.iovts>diiA,  yeoman,^  on  iht  first  day  oi  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  with 
force  and  arms,  at  the  county  aforesaid,*  (charging  the  particular 
offense  in  appropriate  language,^  contrary  to  the  form  of  the  act  of 
assembly  in  such  case  made  and  provided,  and  against  the  peace, 
government,  and  dignity  of  the  state,  f 


1.  Conclasion.  —  Concluding  contra  for - 
mam  statuti  will  not  cure  a  defect 
through  failure  to  charge  properly  a 
statutory  offense.  State  v.  Casey,  45 
Me.  435. 

One  count  in  an  indictment,  defective 
for  not  alleging  that  the  offense  was 
committed  against  the  form  of  the 
statute,  is  not  aided  by  another  count 
in  the  same  indictment  for  another 
offense  in  which  the  proper  conclusion 
is  stated.     State  v.  Soule,  20  Me.  19. 

Where  one  statute  creates  an  offense 
and  fixes  penalty  and  a  subsequent 
statute  imposes  another  penalty,  the 
indictment  may  well  conclude  "contra 
formam  statuti."  Butman's  Case,  8 
Me.  113. 

Offense  against  the  statutes  of  Massa- 
chusetts, committed  before  the  sepa- 
ration of  Maine,  should  be  charged  to 
have  been  committed  against  the  peace 
of  Massachusetts  and  the  laws  of  the 
commonwealth.  Damon's  Case,  6  Me. 
148. 

''^Unlawfully"  or  '^^ Maliciously." — In 
an  indictment  for  a  statutory  crime, 
the  conclusion  "against  the  peace  and 
contrary  to  the  statute"  is  suflScient, 
without  alleging  that  the  act  was  done 
"  unlawfully"  or  "  maliciously."  State 
V.  Tibbetts,  86  M.  189. 

Signature  of  prosecuting  officer  is  not 
essential.     State  v.  Reed,  67  Me.  127. 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

3.  Maryland.— ?yx\>.  Gen.  Laws (1888), 
art.  27.  §  283  et  seq. 

See  also  supra,  note  2,  p.  629. 

4.  "  Jurors,"  instead  of  "grand 
jurors,"  is  often  used.  See  list  of 
forms  cited  infra,  note  7,  this  page. 


5.  "Oath,"  instead  of  "oaths,"  is 
often  used.  See  list  of  forms  cited 
infra,  note  7,  this  page. 

6.  Name  of  Defendant. —  An  indict- 
ment was  quashed  in  State  v.  Hughes, 
2  Har.  &  M.  (Md.)  479,  for  failing  to 
set  forth  the  addition  of  the  estate, 
degree  or  mystery  of  the  defendant; 
but  now,  under  Md.  Pub.  Gen.  Laws 
(1888),  art.  27,  §  286,  no  indictment 
shall  be  quashed  for  the  omission  or 
misstatement  of  the  title,  occupation  or 
degree  of  the  defendant. 

Describing  the  defendant  as  ^fohn 
Doe  late  of  Alleghany,  county  afore- 
said," is  a  sufficient  allegation  of  the 
state  of  his  residence;  the  name  of  the 
state  and  county  being  elsewhere  in  the 
venue.  Wright  v.  State,  (Md.  1898)  41 
Atl.  Rep.  795. 

7.  Charging  Part  —  Generally.  —  No 
material  fact  must  be  omitted.  Cear- 
foss  V.  State,  42  Md.  403;  Deckard  v. 
State,  38  Md.  186.  But  no  indictment 
shall  be  quashed  for  want  of  the  aver- 
ment of  any  matter  unnecessary  to  be 
proved.  Md.  Pub.  Gen.  Laws  (1888), 
art.  27,  §  286. 

'''■  Feloniously."  —  The  word  "  felo 
niously,"  in  charging  a  misdemeanor, 
will  not  be  treated  as  surplusage. 
Black  V.  State,  2  Md.  376;  Barber  v. 
State,  50  Md.  161.  If,  however,  the 
offense  charged  in  the  indictment  is 
a  felony,  the  omission  of  the  word 
"feloniously  "  is  fatal.  Mott  v.  State, 
29  Ark.  147;  State  v.  Purdie,  67  N. 
Car.  25;  State  v.  Roper,  88  N.  Car 
656. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Maryland  see  Forms  Nos. 
10477.  9543.  9491,  9477,  8247,  7695,  6743, 
6125,  5156,  246. 
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\Daniel  Webster,  District  Attorney,  j^ 
(Jndorsements^ 

Form  No.  10699  .^ 

Commonwealth    of  Massachusetts,^  \  At  the  6'K/^rr'<?r  Court  be- 

County  of  Hampshire.^  \  ^^'     gun   and  holden  at  North- 

ampton, within  and  for  the  County  of  Hampshire,  on  the  second 
Monday  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine. 

The  jurors  for  the  commonwealth  o{  Massachusetts  on  their  oath 
present,*'  that^  John  Doe,  late  of  Northampton,  in  the  county  of  Hamp- 
shire,^ on  \ht  first  day  of  January,  in  the  year  of  our  Lord  one  thou- 


1.  Conclosion  —  Generally.  —  All  in- 
dictments for  offenses  forbidden  by  any 
statute  or  statutes,  or  for  offenses  the 
punishment  of  which  is  contained  in 
the  same  clause  of  any  statute  with  the 
prohibition  of  the  offense,  may  con- 
clude as  for  offenses  at  common  law. 
Md.  Pub.  Gen.  Laws  (1888),  art.  27,  § 
287. 

''Against  acts  of  the  assembly  "  is  the 
proper  conclusion  where  one  act  pre- 
scribes the  punishment  and  another 
creates  the  offense.  State  v.  Cassel,  2 
Har.  &  G.  (Md.)  407. 

Signature  of  prosecuting  officer,  signed 
to  the  indictment,  in  State  v.  Buchanan, 

5  Har.  &  J.  (Md.)  317,  was  as  follows: 

"'Luther  Martin,  Attorney-General 
of  Maryland,  and  district  attorney 
Baltimore  City  Court." 

2.  Indorsements.  —  For  forms  of  the 
proper,  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  io7qi. 

3.  Massachusetts.  —  Pub.  Stat.  (1882), 
<;.  213.     See  also  supra,  note  2,  p.  629. 

For  the  formal  parts  of  indictments  in 
Massachusetts  see  the  following  prece- 
dents: Com.  V.  O'Brien,  (Mass.  1898) 
52  N.  E.  Rep.  77;  Com.  v.  Wheeler, 
162  Mass.  429;  Com.  v.  Mullen,  150 
Mass.  394;  Com.  v.  Pratt,  137  Mass. 
9i;  Co.Ti.  V.  Chase,  127  Mass.  7;  Com. 
V.  Glover,  m  Mass.  395;  Com.  v.  Gee, 

6  Cush.  (Mass.)  174;  Com.   v.   Mullen, 
13  Allen  (Mass.)  551;  Com.  v.  Edwards, 

4  Gray  (Mass.)   i;    Com.   v.  James,    i 
Pick.  (Mass.)  375. 

4.  Name  of  a  state  need  not  be  in- 
serted in  the  margin.     Com.  v.  Quin, 

5  Gray  (Mass.)  478. 

6.  Name  of  Cotinty.  —  The  usual  way 
is  to  write  the  name  of  the  county  in 
the  margin,  but  the  failure  to  do  this 
is  not  material  if  a  venue  is  elsewhere 
properly  laid.  Com.  v.  Quin,  5  Gray 
<Mass.)  478. 


6.  Statements  Concerning  Grand  Jurors 

— Generally.  —  Where  the  caption  shows 
that  the  indictment  was  found  at  a 
court  of  common  pleas  for  the  county 
of  Hampshire,  but  the  body  of  the  in- 
dictment shows  that  "  the  jurors  for 
said  commonwealth  on  their  oath  pre- 
sent," it  was  held  that  the  indictment 
sufficiently  showed  that  it  was  returned 
by  the  grand  jury  of  the  county  of 
Hampshire,  the  body  of  the  indictment 
also  alleging  that  the  offense  was  com- 
mitted "  in  said  county,"  thus  indicat- 
ing with  sufficient  certainty  the  place 
where  the  crime  was  committed.  Com. 
V.  Edwards,  4  Gray  (Mass.)  i;  Jeffries 
V.  Com.,  12  Allen  (Mass.)  145. 

"Jurors,"  and  not  "grand  jurors,"  is 
proper,  though  the  latter  will  not  viti- 
ate the  commencement.  Com.  v.  Ed- 
wards, 4  Gray  (Mass.)  i. 

'''Upon  their  oaths,"  instead  of  "  upon 
their  oath,"  is  sufficient.  Com.  v. 
Sholes,  13  Allen  (Mass.)  554. 

"Upon  their  oath  and  affirmation,'* 
used  in  the  presenting  clause  of  an  in- 
dictment, is  sufficient,  without  alleging 
the  reasons  why  any  of  the  jurors 
affirmed  instead  of  swearing.  Com.  v. 
Fisher,  7  Gray  (Mass.)  492. 

7.  Commencement  of  the  indictment  is 
usually  extended  to  embrace  such  mat- 
ter as  was  formerly  contained  in  the 
caption  proper.  Com.  v.  Stone,  3 
Gray  (Mass.)  453;  Com.  v.  Edwards, 
4  Gray  (Mass.)  i;  Com.  v.  Colton,  11 
Gray  (Mass.)  i. 

The  commencement,  as  distinguished 
from  the  caption,  is  as  follows:  "The 
jurors  of  the  Commonwealth  of  Massa- 
chusetts on  their  oath  present,  that," 
etc.  Com.  V.  Fisher,  7  Gray  (Mass.) 
492;  Com.  V.  Glover,  iii  Mass.  395, 

8.  Name  of  Defendant  —  Generally.  — 
See  Com.  v.  Thornton,  14  Gray  (Mass.) 
41;  Com.  V.  Hitchings,  5  Gray  (Mass.) 
482;      Com.      V.     Stoddard,     9     Allea 
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sand  eight  hundred  and  ninety-nine^  at  Northampton  aforesaid,  in  the 
county  of  Hampshire  aforesaid,*  ^  {charging  the  particular  offense  in 


(Mass.)  280;  Com.  v.  Tompson,  2 
Cush.  (Mass.)  551;  Com.  v.  Griffin,  105 
Mass.  175. 

Addition.  —  Objection  to  the  addition 
should  be  taken  by  plea  in  abatement. 
Com.  V.  Lewis,  i  Met.  (Mass.)  151. 

Descriptio  Persona.  —  Describing  a 
woman  as  Jane  Doe,  "wife  of  John 
Doe"  is  sufficient,  and  she  need  not 
be  proved  to  be  the  wife  of  John  Doe, 
as  the  words  "wife  oi  John  Doe"  are 
words  of  addition,  or  descriptio  per- 
sona.    Com.  V.  Lewis,  i  Met.  (Mass.) 

151. 

^^ Junior"  or  "Jr."  is  no  part  of  a 
name.  Com.  v.  Perkins,  i  Pick. 
(Mass.)  388. 

Misnomer  is  a  matter  of  abatement, 
and  not  cause  for  arrest.  Com.  v. 
Dedham,  16  Mass.  141. 

Variance.  —  An  indictment  against 
one  ^"^  Drown"  is  no  bar  for  variance 
when  it  alleges  his  name  to  be  "^'Droun." 
Com.  V.  Woods,  10  Gray  (Mass.)  477. 

Charging  Charles  R.  Robinson  with 
the  commission  of  an  offense,  staling 
that  it  was  committed  by  him,  the 
"said  Charles  Robinson,"  is  not  a  fatal 
variance.  Com.  v.  Robinson,  165 
Mass.  426. 

Thomas  Hopkins  Perkins,  indicted 
by  the  name  of  "  Thomas  Perkins, 
Junior,"  was  held  to  be  a  misnomer, 
because  the  christian  name  was  wrong. 
Com.  V.  Perkins,  i  Pick.  (Mass.)  388. 
To  the  same  effect  Com.  v.  Hall,  3 
Pick.  (Mass.)  262;  Pickens  v.  Slate,  6 
Ohio  274. 

"  Younger"  forms  no  part  of  the 
name.     Kincaid  n.  Howe,  10  Mass.  203. 

1,  Time  of  Conmdssion  of  Offense  — 
Generally. —  It  is  unnecessary  to  stale 
the  day  and  year  specifically  as  at 
common  law.  Com.  v.  Adams,  4  Gray 
(Mass.)  27;  Com.  v.  Adams,  i  Gray 
(Mass.)  481. 

Alleging  an  offense  to  have  been 
committed  "  on  the day  of  Septem- 
ber now  past"  is  not  sufficient.  Com. 
V.  Griffin,  3  Cush.  (Mass.)  523. 

"A.  D.,"  as  used  in  an  indictment, 
see  Com.  v.  McLoon,  5  Gray  (Mass.)  91; 
Com.  V.  Doran,  14  Gray  (Mass.)  37; 
Com.  V.  Penniman,  8  Met.  (Mass.)  519. 

Error  in  date  0/  caption  is  immaterial 
when  the  indictment  charges  the  of- 
fense to  have  been  committed  at  a  time 
before  the  indictment  was  found  and 
the  day  of  the  presentment  of  the  in- 


dictment appears  upon   the   record  of 
the  court.     Com.  v.  Brown,  116  Mass. 

339- 

Figures  may  be  used  in  indictments. 
Com.  V.  Smith,  153  Mass.  97. 

Impossible  Date.  —  Time  laid  on  an 
impossible  day  will  vitiate  the  indict- 
ment.    Com.  V.   Doyle,  no  Mass.  103. 

"In  the  year,"  without  adding  "of 
our  Lord,"  refers  to  the  Christian  era 
and  is  sufficient.  Com.  v.  Doran,  14 
Gray  (Mass.)  37. 

"  On  or  About."  —  See  Com.  v.  Hut- 
ton,  5  Gray  (Mass.)  89;  Com.  v.  Blake, 
12  Allen  (Mass.)  188. 

One  of  two  dates,  if  possible,  may  be 
rejected  as  surplusage.  Wells  v.  Com., 
12  Gray  (Mass.)  326;  Com.  v.  Pray,  13. 
Pick.  (Mass.)  359. 

"  Then  and  there  "  may  be  used  to 
refer  to  the  time  and  place,  when  the 
time  and  place  have  been  once  prop- 
erly stated  in  the  indictment.  Edwards 
V.  Com.,  19  Pick.  (Mass.)  124;  Com.  v. 
Butterick,  100  Mass.  12;  Com.  v. 
O'Brien,  (Mass.  1898)  52  N.  E.  Rep. 
77.  See  also  Jeffries  v.  Com.,  12  Allen 
(Mass.)  145. 

In  an  indictment  for  a  continuing 
offense,  the  insertion  of  the  allegation 
of  place  between  the  first  day  named 
and  the  time  limited  in  the  continuando 
does  not  require  the  repetition  of  the 
words  "then  and  there."  Com.  v. 
Keyon,  i  Allen  (Mass.)  6. 

2.  Place  of  CommiBsion  of  Offense  — 
Generally.  —  Charging  that  the  offense 
was  committed  "  within  the  judicial 
district  of  said  court"  is  sufficient  as 
an  allegation  of  place  giving  the  court 
jurisdiction,  the  court  being  the  mu- 
nicipal court  of  the  city  of  Boston. 
Com.  V.  Clancy,  154  Mass.  128;  Com.  v. 
Watson,  154  Mass.  135. 

"City  oi  Boston,  to  wit:  At  the  Mu- 
nicipal Court  for  the  Town  of  Boston, 
now,  by  an  Act,  incorporated  into  a 
city,  etc.,  begun,  etc.,  at  said  city  and 
county  of  Suffolk,  etc.  The  jurors, 
etc.,  present,  that  John  Doe,  at  Boston 
aforesaid,  etc.,"  was  held  to  be  suffi- 
cient as  laying  the  proper  venue. 
Com.  V.  James,  i  Pick.  (Mass.)  375. 

Alleging  a  minor  locality,  which  need 
not  be  proved,  in  addition  to  the 
county,  does  not  vitiate  the  indict- 
ment. Com.  V.  ToUiver,  8  Gray 
(Mass.)  386;  Com.  v.  Creed,  8  Gray 
(Mass  )  387. 
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appropriate  language,y-  against  the  peace  of  said  commonwealth  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. f 

Daniel  Webster,  District  Attorney.  ^ 
(Indorsements.)!^ 

Form  No.  10700.'' 

State  of  Michigan.     In  the  Circuit  Court  of  Montcalm  County 
Of  the  September  Term,  in  the  year  of  our  Lord  \S99. 


*' In  Said  County."  —  In  Com.  v. 
Wheeler,  162  Mass.  429,  the  indictment 
began  with  these  words:  "  Common- 
wealth of  Massachusetts,  Worcester,  ss," 
and  described  the  defendant  as  being 
of  Buckland,  in  the  county  of 
Franklin,  and  alleged  that  the  offense 
had  been  committed  "  at  Westminster, 
in  said  county."  It  was  held  that  the 
indictment  did  not  allege  with  suffi- 
cient certainty  that  the  offense  had 
been  committed  in  Worcester  county. 

1.  Charging  Part  —  Certainty.  —  The 
indictment  must  be  certain.  Com.  v. 
Dean,  109  Mass.  349. 

Abbreviation  of  the  word  "said "by 
using  the  letters  "  sd''  is  no  ground  for 
arresting  judgment.  Com.  z/.  Desmar- 
teau,  16  Gray  (Mass.)  i. 

Conclusions  of  law  need  not  be 
averred.     Com.  v.  Goulding,  135  Mass. 

552- 

Erasures  and  interlineations  do  not 
necessarily  vitiate  an  indictment.  Com. 
V.  Fagan,  15  Gray  (Mass.)  194;  Com.  v. 
Desmarteau,  16  Gray  (Mass.)  i. 

Immaterial  allegations  do  not  vitiate 
an  indictment.  Com.  v.  Stevenson, 
127  Mass.  446. 

If  the  sense  be  clear,  nice  objections 
ought  not  to  be  regarded.  Com.  v. 
CuUins,  I  Mass.  ii6. 

Quotation  Marks.  — As  to  their  effect 
upon  the  reading  of  an  indictment. 
See  Com.  v.  Wright,  i  Cush.  (Mass.)  46, 

Relative  pronoun  must  be  referred  to 
that  antecedent  to  which  the  tenor  of 
the  instrument  requires  it  to  relate. 
Com.  V.  Call,  21  Pick.  (Mass.)  515. 

Surplusage.  —  See  Com.  v.  Dyer,  128 
Mass.  70.  Meaningless  words,  in  an 
indictment,  may  be  rejected  as  sur- 
plusage. Com.  V.  Randall,  4  Gray 
(Mass.)  36;  Com.  v.  Hunt,  4  Pick. 
(Mass.)  252. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Massachusetts  see  Forms 
Nos.  10535,  10524,  10504,  10489,  10473, 
10469,  9550,  9492,  94S5,  9478,  8296,  8301, 
8295,  8294,  8283,  8239,  8220,  8202,  7690, 
7679,  7492,  7491,  6850,  6849,  6848,  6750, 
6744,    6628,    6623,     6619,     6604,    6152, 


6148,  6129,  6i2t,  5727,  5695,  4993,  4992, 
4988,  4965,  4948,  4941,  4940,  4916,  4861, 
4808,  2476,  2466,  2441,  2407,  2400,  2381, 
2379,  2375,  727,  716,  290,  2S8,  274,  258,  6. 

2.  Conclosion.  — ' '  Against  the  by-laws  " 
without  concluding  against  the  statute 
has  been  held  to  be  bad.  Com.  v. 
Gay,  5  Pick.  (Mass.)  44. 

''Against  the  law  in  such  case  made 
and  provided"  is  not  a  proper  conclu- 
sion. Com.  v.  Stockbridge,  11  Mass. 
279. 

Against  the  peace  of  the  commonwealth 
and  contra  formam  statuti  may  be 
good  as  charging  a  common-law  offense. 
Com.  V.  Hoxey,  16  Mass.  384. 

"  Contrary  to  the  form  of  the  statute" 
may  be  eradicated  as  surplusage  in  an 
indictment  for  a  crime  indictable  at 
common  law.  Com.  v.  Reynolds,  14 
Gray  (Mass.)  87. 

The  omission  of  the  word  "form" 
has  been  held  not  to  be  fatal.  Com.  z/. 
Caldwell,  14  Mass.  330. 

Not  concluding  contra  formam  statuti, 
when  held  to  be  sufficient,  see  Com. 
V.  Moore,  3  Pick,  (Mass.)  194;  Reed  v. 
Northfield,  31  Pick.  (Mass.)  94. 

Concluding  "  contrary  to  the  form  of 
the  statute  in  such  case  made  and  pro- 
vided "  is  sufficient,  without  other  refer- 
ence to  the  statute,  where  the  offense  is 
fully  stated  in  the  body  of  the  indict- 
ment.  Com.  V.  Donovan,  170  Mass.  228. 

An  indictment  for  a  statutory  offense 
need  not  recite  the  statute  or  specially 
refer  to  it,  but  may  conclude  "  against 
the  form  of  the  statute  in  such  cases 
made  and  provided."  Com.  v.  Hoye, 
II  Gray  (Mass.)  462. 

Signature  of  the  district  attorney  is 
not  essential  to  the  validity  of  an  in- 
dictment, though  it  is  customary  to  so 
sign  it.     Com.  v.  Stone,  105  Mass.  469. 

3.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment,  see  infra.  Forms  Nos. 
10678  to  10791. 

4.  Michigan.  —  How.  Anno.  Stat. 
(1882),  §  9527  et  seq.  See  also  supra, 
note  2,  p.  629. 

Consult  also  the  title  Informations, 
post. 
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Lenawee  county,  ss.  The  grand  jurors  for  the  people  of  the  state  of 
Michigan^  inquiring  in  and  for  the  body  of  the  said  county  of  Motitcalm^ 
upon  their  oaths  present:  That yi^^^  Z>^^,  late  of  the  township  of 
Coral,  in  the  said  county  of  Montcalm^  on  the  first  day  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,^ 
with  force  and  arms,  at  the  township  aforesaid,*  {charging  the  par- 
ticular offense  in  appropriate  language,^  against  the  form  of  the  statute 


Immaterial  Defects.  —  No  indictment 
for  any  offense  shall  be  held  insuffi- 
cient for  want  of  the  averment  of  any 
matter  unnecessary  to  be  proved,  nor 
for  the  omission  of  the  words  "  as  ap- 
pear by  the  record,"  nor  because  any 
person  mentioned  in  the  indictment  is 
designated  by  a  name  of  office,  or  other 
descriptive  appellation,  instead  of  his 
proper  name,  nor  for  omitting  to  state 
the  time  at  which  the  offense  was  com- 
mitted, in  any  case  where  time  is  not 
of  the  essence  of  the  offense,  nor  for 
stating  the  time  imperfectly,  nor  for 
stating  the  offense  to  have  been  com- 
mitted on  a  day  subsequent  to  the  find- 
ing of  the  indictment,  or  any  impossible 
day,  or  on  a  day  that  never  happened, 
nor  for  [want  of]  a  proper  venue,  nor 
for  a  want  of  a  proper  and  formal  con- 
clusion, nor  for  want  of  the  statement 
of  value  or  price  of  any  matter  or 
thing,  or  the  amount  of  the  damage, 
injury,  or  spoil,  in  any  case  where 
the  value  or  price,  or  the  amount  of 
damage,  injury,  or  spoil,  is  not  of 
the  essence  of  the  offense.  How.  Anno. 
Stat.  Mich.  (1882),  §  9534;  People  v. 
McKinney,  10  Mich.  54;  Evans  v.  Peo- 
ple, 12  Mich.  27;  People  v.  Miller,  15 
Mich.  354;  Merwin  v.  People,  26  Mich. 
298;  Keator  v.  People,  32  Mich.  484; 
Turner  v.  People,  33  Mich.  363;  Cole 
V.  People,  37  Mich.  544;  Chapman  v. 
People,  39  Mich.  357;  Edward  v.  Peo- 
ple, 39  Mich.  760. 

1.  Day  and  year  of  commission  of  offense 
should  be  stated.  People  v.  Gregory, 
30  Mich.  371.  See  also  People  z/.  Miller, 
15  Mich.  354. 

The  precise  time  need  not  be  alleged. 
The  indictment  may  state  one  time  and 
the  proof  show  another.  Turner  v. 
People,  33  Mich.  363. 

2.  Charging  Part —  Generally. — The  in- 
dictment or  information  must  be  such 
as  to  inform  the  accused  of  the  nature 
of  the  offense  charged.  People  v. 
Marion,  28  Mich.  255;  Brown  v.  Peo- 
ple, 29  Mich.  232;  People  v.  Olmstead, 
30  Mich.  431.  See  Sneed  v.  People,  38 
Mich.  248. 

''Feloniously" —  In  charging  a  felony. 


the  word  "feloniously"  should  be 
used.     Durand  v.  People,  47  Mich.  332. 

Intent. — Whenever  a  specific  intent 
is  made  a  material  element  of  an 
offense,  it  must  be  alleged.  How. 
Anno.  Stat.  Mich.  (1882),  §  9539;  Wil- 
son z/.  People,  24  Mich.  410.  See  Peo- 
ple V.  Stewart,  4  Mich.  655;  Shannon 
V.  People,  5  Mich.  71;  People  v.  Get- 
chell,  6  Mich.  496;  Roberts  v.  People, 
19  Mich.  401;  People  v.  Stewart,  44 
Mich.  484. 

See,  when  the  accused  has  not  suffi- 
cient capacity  to  form  an  intent,  or  is 
too  drunk  to  entertain  one,  People  v. 
Garbutt,  17  Mich.  9;  Roberts  7/.  People, 
19  Mich.  401;  People  v.  Walker,  38 
Mich.  156;  People  v.  Cummins,  47 
Mich.  334;  People  v.  Haley,  48  Mich. 

495- 

Statements  on  belief  have  been  held  to 
be  insufficient.  People  v.  Heffron,  53 
Mich.  527. 

Statutory  Offenses.  — When  the  offense 
charged  has  been  created  by  any  stat- 
ute, or  the  punishment  of  such  offense 
has  been  declared  by  any  statute,  the 
indictment  shall,  after  verdict,  be  held 
sufficient  to  warrant  the  punishment 
prescribed  by  the  statute,  if  it  describe 
the  offense,  in  the  words  of  the  statute. 
People  V.  Kent,  i  Dougl.  (Mich.)  42; 
Shannon  v.  People,  5  Mich.  71;  Koster 
V.  People,  8  Mich.  431;  Rice  v.  People, 
15  Mich.  9;  Napman  v.  People,  19 
Mich.  351;  Enders  v.  People,  20  Mich. 
233;  Wilson  V.  People,  24  Mich.  410; 
People  V.  Chappell,  27  Mich.  486;  Peo- 
ple V.  Jacobs,  35  Mich.  36;  Byrnes  v. 
People,  37  Mich.  515;  Meister  v.  Peo- 
ple, 31  Mich.  99. 

Language  substantially  equivalent  to 
the  statutory  wording  may  be  used. 
People  V.  McLean,  68  Mich.  480. 

Written  Instruments.  —  Whenever  in 
any  indictment  it  shall  be  necessary  to 
make  any  averment  of  any  record, 
pleading,  warrant,  mittimus,  or  other 
process,  or  any  written  instrument,  it 
shall  be  sufficient  to  describe  the  same 
by  its  purport,  without  setting  out  any 
copy  thereof.  How.  Anno.  Stat.  Mich. 
(1882),  §  9536. 
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in  such  case  made  and  provided,  and  against  the  peace  of  the  people 
of  the  state  of  Michigan  and  their  dignity. f 

Daniel  Webster^  Prosecuting  Attorney 
{Indorsements,  y- 

Form  No.  10701  .* 

(Minn.  Stat.  (1894).  §  7239.) 
The  District  Court   for   the   County   of  Ramsey^  and   State    of 
Minnesota:^ 
The  State  of  Minnesota 
vs. 
John  Doe. 

John  Doe^  is  accused  by  the  grand  jury  of  the  county  of  Ramsey, 
by  this  indictment,^  of  the  crime  of  arson,''  committed  as  follows: 
The  it^xdi  John  Doe,  on  \h&Jirst  day  ol  January,  a,  d.   \%99,^  at  the 


Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Michigan  see  Forms  Nos. 
201,  19. 

1.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

2.  Minnesota.  —  Stat.  (1894),  §  7238 
et  seq. 

See  also  supra,  note  2,  p.  629. 
Another  form  of  indictment  in  common 
use  is  as  follows; 

"State  of  ^W^/a,  [  s^^Xw  JudU 
County  of  Ramsey.  J  ^.^j  x^xstxxz^. 
The  State  of  Minnesota 
Against  fohn  Doe,  accused  by  the  grand 
jury  of  the  county  of  Ramsey,  in  the 
state  of  Minnesota,  by  this  indictment, 
of  the  crime  of  arson,  committed  as  fol- 
lows: The  s^xAfohn  Doe,  on  the  first 
day  oifanuary,  A.  D.  1899,  ^t  the  city 
of  St.  Paul,  in  the  county  of  Ramsey 
and  state  of  Minnesota,*  did  {charging 
the  particular  offense  in  appropriate  lan- 
guage), contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of 
the  state  of  Minnesota. 

Dated"  (concluding  as  in  Form  No. 
1070 1,  supra). 

3.  Where  several  counties  are  attached 
for  judicial  purposes,  entitling  an  indict- 
ment in  the  name  only  of  the  county 
to  which  the  others  are  attached  is  a 
defect  of  form  merely.  Minn.  Stat. 
(1894),  §  7247;  State  V.  McCartey,  17 
Minn.  76. 

4.  The  number  of  the  judicial  district  is 
no  part  of  the  title  of  the  district  court, 
and  if  erroneously  given  may  be  re- 
jected as  surplusage.  State  v.  Munch, 
22  Minn.  67. 


5.  In  State  v.  Monson,  41  Minn.  140, 
the  indictment  commenced  as  follows: 
' '  The  State  of  Minnesota  \ 

vs.  h 

Peter  Monson.  ) 

Accused  by  the  grand  jury  *  *  *  by 
this  indictment  of  the  crime  of  *  *  * 
committed  as  follows,"  etc.  It  was 
held  that  the  indictment  was  sufficient, 
notwithstanding  the  fact  that  the  name 
of  the  defendant  was  not  repeated  after 
having  been  mentioned  in  the  title. 

6.  "  The  grand  jurors  of  the  county 
of  Rice,  in  the  state  of  Minnesota,  upon 
their  oaths  present,"  instead  of  the 
language  of  the  statute,  has  been  held 
to  be  good,  provided  the  indictment 
stated  sufficiently  the  facts  constituting 
the  offense.  State  v.  Hinckley,  4  Minn. 
345- 

7.  Name  of  the  offense,  if  it  has  one, 
such  as  treason,  murder,  arson,  man- 
slaughter, or  the  like,  or,  if  it  is  a  mis- 
demeanor having  no  general  name, 
such  as  libel,  assault  and  battery,  or 
the  like,  a  brief  description  of  the  of- 
fense as  it  is  given  by  law  should  be 
inserted  in  the  indictment.  Minn. 
Stat.  (1894),  §  7239. 

Omitting  to  name  offense,  or  naming 
it  improperly,  does  not  affect  the  va- 
lidity of  the  indictment.  State  v.  How- 
ard, 66  Minn.  309;  State  v.  Eno,  8  Minn. 
220. 

Degree  of  the  offense  need  not  be 
stated.     State  v.  Eno,  8  Minn.  220. 

8.  Time  of  Commission  of  Offense  —  Gen- 
erally. —  The  precise  time  of  commis- 
sion of  the  offense  need  not  be  stated, 
as  the  offense  may  be  proved  to  have 
been  committed  at  a  time  other  than 
that  laid.     State  v.  New,  22  Minn.  76. 

"  A.  D.,"  as  used  in  an  indictment, 
see  State  v.  Munch,  22  Minn.  67. 
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city  of  St.  Paul,  in  this  county, *i  (charging  the  particular  offense  in 
appropriate  language).  \  ^ 

Dated  at  the  city  of  St.  Paul,  in  the  conxily  ol  Ramsey,  t\\&  fifteenth 
day  of  February,  \2>99.'^ 

John  Smith,  foreman  of  the  grand  jury. 
(Indorsements.')^ 

Form  No.  10702.* 

The  State  of  Mississippi,  County  of  Clay. 

Circuit  Court,  November  Term,  a.  d.  i89P.^ 
The  grand  jurors  for  the  state  of  Mississippi,  taken  from  the  body 
of  the  good  and  lawful  men  of  said  county,  elected,  impaneled,  sworn^ 
and  charged  to  inquire  in  and  for  the  county  aforesaid,'  at  the  term 
aforesaid,  of  the  court  aforesaid,  in  the  name  and  by  the  authority  of 
the  state  oi  Mississippi,^  upon  their  oaths,  present  thdX  John  Doe,^  in 


Videlicit.  —  Allegations  under  a  vide- 
licit  must  be  taken  as  positive  and  cer- 
tain.    State  V.  Grimes,  50  Minn.  123. 

1.  Place  of  Commission  of  Offense. — 
Where  the  indictment  was  entitled 
*'  The  District  Conn  for  the  counties  of 
Lyon  and  Lincoln  and  state  of  Minne- 
sota" and  charged  that  the  offense  was 
committed  "  on  or  about  the  ijth  day  of 
November,  a.  d.  1879,  at  the  town  of  Lake 
Benton,  in  said  county  of  Lincoln,"  the 
commission  of  the  offense  was  suffi- 
ciently laid  in  Lincoln  county.  State 
V.  Lavake,  26  Minn.  526. 

2.  Charging  Part  —  Generally.  —  An 
indictment  against  several  may  charge 
the  act  to  have  been  done  by  them  col- 
lectively.    State  V.  Johnson,  37  Minn. 

493- 

Certainty.  —  Indictment  must  be  di- 
rect and  certain.  State  v.  Brown,  12 
Minn.  490. 

"Knowingly"  and  "  Wilfully."  — 
Stating  that  one  knowingly  committed 
an  offense  has  been  held  to  be  equiva- 
lent to  stating  that  he  wilfully  com- 
mitted it.     State  V.  Stein,  48  Minn.  466. 

Pleading  Private  Statute. — The  stat- 
utory rule  in  respect  to  pleading  a 
private  statute,  in  an  indictment,  by  a 
reference  to  its  title  and  the  day  of  its 
passage,  has  no  application  to  a  case 
where,  at  common  law,  such  statute 
need  not  have  been  pleaded.  State  v. 
Loomis,  27  Minn.  521. 

Statutory  Offense.  —  Charging  the 
offense  in  the  language  of  the  statute  is 
ordinarily  sufficient.  State  v.  Garvey, 
II  Minn.  154. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Minnesota  see  Forms  Nos. 
10559,  10532,  10530, 10505,  10497.  10485, 
10465,  9605,  9502,  8284, 8218,  8068,  7760, 


7671,  6358,  5974,  6620,  5722,  5691,  5179, 
4912,  4088,  4073,  2387,  1128,  731,  715, 
262,  254,  248,  244. 

Joinder  of  Offenses.  —  See  State  z/. 
Comings,  54  Minn.  359. 

3.  Conclusion.  —  Putting  the  date  and 
place  of  finding  at  the  end,  after  the 
words  "against  the  peace  and  dignity 
of  the  state  of  Minnesota,"  does  not 
vitiate  it.  Such  date  and  place  are  no 
part  of  the  indictment.  State  v.  John- 
son, 37  Minn.  493. 

4.  Indorsements. —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra,  Forms  Nos. 
10746  to  10791. 

6.  Mississippi.  —  Anno.  Code  (1892),  ^ 
1328  et  seq.   See  also  supra,  note  2,  p.  629. 

6.  Place  of  Holding  Court.  —  An  indict- 
ment which  failed  to  allege  the  par- 
ticular place  where  the  court  was  held 
was  quashed  in  Lusk  v.  State,  64  Miss. 

845. 

7.  Statements  Concerning  Grand  Jury.  — 
In  Carpenter  v.  State,  4  How.  (Miss.) 
163,  it  was  held  that  the  indictment 
must  allege  that  the  grand  jury  were 
selected  and  impaneled  for  the  county 
in  which  the  indictment  was  returned. 

8.  In  Name  and  by  Authority  of  State.  — 
That  prosecution  shall  be  in  the  name 
of  the  state  of  Mississippi  does  not  ap- 
ply to  actions  to  recover  penalties  under 
municipal  ordinances.  Alexander  v. 
Greenville,  54  Miss.  650. 

The  formal  statement  that  it  was 
found  by  the  authority  of  the  state  is 
unnecessary  if  it  appears  from  the 
record  that  the  prosecution  was  in  the 
name  of  the  state.  Greeson  v.  State, 
5  How.  (Miss.)  33. 

9.  Name  of  Defendant. —  Addition  of 
the  defendant's  name  is  not  necessary. 
Miss.  Anno.  Code  (1892),  §  1353. 
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said  county,  1  on  the  first  day  oi  January,  a.  d.  i8S9,*2  {charging  the 
particular  off ense  in  appropriate  language)^  contrary  to  the  form  of  the 


In  Shanks  v.  State,  51  Miss.  464,  the 
indictment  charged  "  \)^a,\.John  Shanks, 
assessor  of  Clarke  county,  state  of  Mis- 
sissippi, on  the  first  day  of  September, 
\'^74,  in  the  county  of  Clarke  aforesaid, 
and  state  of  Mississippi  aforesaid,  and 
during  the  term  of  office  of  sz.\^Johti 
Shanks,  assessor  of  said  Clarke  county, 
state  of  Mississippi,  as  aforesaid,"  etc., 
it  was  held  that  the  words  ^\John 
Shanks,  assessor,"  etc.,  were  merely 
terms  of  description. 

Unknown  Defendant.  —  If  the  indict- 
ment describes  a  defendant  as  a  person 
whose  name  is  to  the  jury  unknown,  and 
it  afterward  appear  that  at  the  time  of 
the  finding  of  the  bill  his  name  was 
known,  the  court  may  order  the  indict- 
ment to  be  amended  according  to  the 
fact.     Miss.  Anno.  Code  (1892),  §  1357. 

1.  Place  of  Commission  of  Offense  — 
Generally.  —  Want  of  a  proper  or  per- 
fect venue  shall  not  vitiate  the  indict- 
ment. Miss.  Anno.  Code  (1892),  § 
1356. 

"(?«"  was  held  to  be  equivalent  to 
"  in  "  in  Woods  v.  State,  67  Miss.  575. 

Uncertainty  in  the  statement  of  facts 
relating  to  place  vitiated  the  indictment 
in  Jane  v.  State,  3  Mo.  61. 

2.  Time  of  Commission  of  OfTense  — 
Generally.  —  An  indictment  for  any 
offense  shall  not  be  insufficient  for 
omitting  to  state  the  time  at  which  the 
offense  was  committed,  in  any  case 
where  time  is  not  of  the  essence  of  the 
offense,  nor  for  stating  the  time  imper- 
fectly, nor  for  stating  the  offense  to 
have  been  committed  on  a  day  subse- 
quent to  the  finding  of  the  indictment 
or  on  an  impossible  day.  Miss.  Anno. 
Code  (1892),  §  1356;  Smith  v.  State,  58 
Miss.  867;  Holland  v.  State,  60  Miss. 
939;  Carlisle  v.  Slate,  73  Miss.  387; 
Hodnett  v.  State,  66  Miss.  26. 

An  indictment  which  charges  an  of- 
fense to  have  been  committed  before 
the  passage  of  the  law  upon  which  it  is 
based  is  bad.  Hodnett  v.  State,  66 
Miss.  26. 

A.  D.  — Charging  the  commission  to 
have  been  "on  the  20th  day  of  April, 
i8<yo,"  is  equivalent  to  charging  that  it 
was  done  "  A.  d.  i8<?o."  Smith  v. 
State,  58  Miss.  867. 

Figures  may  be  used.  Kelly  v.  State, 
3  Smed.  &  M.  (Miss.)  518. 

Period  of  Limitations.  —  Where  the 
crime  was  alleged  to   have  been  com- 


mitted in  the  year  1030,  the  allegation 
was  held  to  be  bad.  Serpentine  v. 
State,  I  How.  (Miss.)  256. 

Uncertainty  or  repugnancy  in  the 
statement  of  facts  relating  to  time  were 
held  to  be  fatal  in  Jane  v.  State,  3 
Mo.  61. 

3.  Charging  Part  —  Generally.  — While 
it  is  better  and  safer  to  follow  approved 
precedents,  and  to  adhere  closely  and 
precisely  to  the  statutory  description 
of  offenses,  yet  the  indictment  will  be 
good  if  "  the  offense  be  certainly  and 
substantially  described."  Kline  v.  State, 
44  Miss.  317. 

The  omission  of  the  word  "  did  ' '  has 
been  held  to  be  a  material  defect.  Cook 
V.  State,  72  Miss.  517. 

Common-law  Indictment.  —  Offenses 
at  common  law  indictable  and  punish- 
able by  special  statutory  provisions 
may  be  indicted  or  charged  according 
to  the  common  law  or  according  to  the 
statute,  and,  on  conviction,  the  offender 
shall  be  punished  as  prescribed.  Miss. 
Anno.  Code  (1892),  ^  1453.  The  stat- 
ute, however,  does  not  apply  to  a  case 
where  the  act  charged  is  a  misdemeanor 
at  common  law  and  a  felony  by  statute. 
Wile  V.  State,  60  Miss.  260. 

"■'Feloniously." — In  charging  a  felony, 
the  word  "feloniously"  should  be 
used.  Hays  v.  State,  57  Miss.  783; 
Wile  V.  State,  60  Miss.  260. 

Name  of  party  injured  omitted,  where 
his  name  is  unknown  to  the  grand  jury, 
is  no  ground  for  quashing  indictment. 
Grogan  v.  State,  63  Miss.  147. 

Statements  on  belief  have  been  held 
to  be  insufficient.  Finch  v.  State,  64 
Miss.  461. 

Statutory  Offenses.  —  The  indictment 
must  pursue  the  precise  and  technical 
language  employed  in  the  statute  or 
use  words  of  equivalent  meaning. 
Dee  V.  State,  68  Miss.  601:  Roberts  v. 
State,  55  Miss.  421;  Harrington  v. 
State,  54  Miss.  490;  Lewis  v.  State,  49 
Miss.  354. 

Where  the  statute  contains  no  suffi- 
cient words  to  define  the  offense, 
charging  in  the  language  of  the  statute 
will  be  insufficient.  Harrington  v. 
State,  54  Miss.  490.  See  also  State  v. 
Bardwell,  72  Miss.  535:  Rawls  z/.  State, 
70  Miss.  739;  Sullivan  v.  State,  67 
Miss.  346  —  indicating  circumstances 
under  which  a  departure  from  the 
language  of  the  statute  is  necessary. 
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statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Mississippi.\  ^ 

Daniel  Webster^  District  Attorney. 
( Indorsements.  )2 

Form  No.  10703.* 

State  of  Missouri,^  \  In  the  Circuit  Court  of  Barton  County,  Mis- 

County  oi  Barton.  \     '  souri,  February  Term,  a.  d.  i89,9. 

The  grand  jurors  for  the  state  of  Missouri.,  summoned  from 
the  body  of  the  county  of  Barton,  duly  impaneled,  sworn,  and 
charged  to  inquire,  within  and  for  the  body  of  the  county  of  Barton 
and    state   of   Missouri,    upon    their   oath    present    and    charge,* 


Surplusage. — See  State  v.  Broughton, 
71  Miss.  90. 

Meaningless  words,  in  an  indict- 
ment, may  be  rejected  as  surplusage. 
Greeson  v  State,  5  How.  (Miss.)  33. 

*'  Willingly"  instead  of  "  wittingly," 
has  been  held  to  be  a  fatal  defect. 
Harrington  v.  State,  54  Miss.  490. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
oflenses  in  Mississippi  see  Forms  Nos. 
9622,  8498,  7639,  4757,  2465,  2443. 

Joinder  of  Offenses. — See  Jones  v.  State, 
67  Miss.  Ill;  Harris  v.  State,  61  Miss. 
304;  Smith  V.  State,  57  Miss.  822; 
Roberts  v.  State,  55  Miss.  421. 

1.  Conclusion.  —  The  words  ' '  contrary 
to  the  form  of  the  statute,"  etc.,  have 
been  held  to  be  unnecessary.  Smith  z/. 
State,  58  Miss.  867. 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

3.  Missouri.  —  Rev.  Stat.  (1889),  §  — 
et  seq 

See  also  supra,  note  2,  p.  629. 

In  State  v.  Kirby,  115  Mo.  440,  the 
formal  parts  of  the  indictment  were  as 
follows: 

••  State  of  Missouri,  \         J,"  ^^«  5'''^«^'' 
County  of  Platte.  \  ^^-    ^ourt,  August 

^  )  Term,  189/. 

The  grand  jurors  for  the  stale  of 
Missouri,  summoned  from  the  body  of 
Platte  county ,  impanneled,  charged  and 
sworn,  upon  their  oaths  present,  that, 
on  the  twenty-third  day  of  December, 
one  thousand  eight  hundred  and  m/Wj/, 
at  said  county  of  Platte,  state  aforesaid, 
George  W.  Kirby*  {charging  the  offense  in 
appropriate  language),  against  the  peace 
and  dignity  of  the  state. 

A.  D.  Burnes, 
Prosecuting  Attorney." 
In    State  v.    Kesslering,  12  Mo.  565. 
the  formal  parts  of  the  indictment  were 
as  follows: 


1  St.  Louis  Crimi- 

"  State  of  Missouri,       \nal  Court,  /an- 

County  of  St.  Louis,  i  uary     Term, 

The  grand  jurors  of  the  state  of  Mis- 
souri, within  and  for  the  county  of  St. 
Louis,  now  here  in  court  duly  impan- 
neled, sworn  and  charged,  upon  their 
oath  present*  (charging  the  offense  in  ap- 
propriate language),  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  state. 

B.  M.  Hall, 
Circuit  Attorney." 

4,  Name  of  state  is  ordinarily  written 
in  the  margin,  but  this  is  not  necessary 
unless  required  by  statute.  Kirk  v. 
State,  6  Mo.  469;  State  v.  Blakely,  83 
Mo.  359. 

5.  Statements  Concerning  Grand  Jory  — 
Generally.  —  In  Vaughn  v.  State,  4  Mo. 
530,  it  was  held  that,  where  an  indict- 
ment recited  that  the  grand  jurors  were 
"impanneled,  sworn  and  charged," 
the  time  and  place  need  not  be  laid  to 
show  when  and  where  they  were  so 
sworn. 

In  State  v.  Brooks,  94  Mo.  I2i,  the 

indictment  commenced  as  follows: 

In  the  Circuit 

"  State  of  Missouri,  ^ourt  ol  Ta- 

County  of  Taney.  \^^-    r^^^-  ^'^''- 
oer    Term, 

J  i8<5>. 

The  grand  jury  summoned  from  the 
body  of  Taney  county,  Missouri,  duly 
impanneled,"  etc.  This  commence- 
ment was  held  to  be  sufficient,  where 
it  appeared  from  the  record  that  the  in- 
dictment was  preferred  by  a  lawful 
grand  jury  to  a  court  of  competent 
jurisdiction;  although  it  was  said  that 
a  more  formal  commencement  would 
have  been  as  follows:  "The  grand 
jury  for  the  state  of  Missouri,  sum- 
moned from  the  body  of  the  county  of 
Taney,  duly  impanneled,"  etc. 
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that^  John  Doe,  late  of  the  county  of  Barton  and  state  of  Missouri 
aforesaid, 2  on  \h&  first  day  oi  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-nine^  at  and  in  the  county  of 
Barton  and   state  of  Missouri  aforesaid,**  {charging    the  particular 


But  in  State  v.   Cutter,  65  Mo.  503, 
■where  the   indictment    commenced  as 
follows: 
*'  State  of  Missouri,   \  Twenty-fifth  Ju- 

County  of  Wayne.  \   dicial  Circuit. 

The  grand  jurors  of  the  county  of 
Wayne,  in  the  State  of  Missouri,  being 
duly  impanneled,  sworn  and  charged 
to  inquire  into  and  true  presentment 
[make],  within  and  for  the  body  of  the 
county  of  Wayne,  do  upon  their  oath 
present,"  etc.,  it  was  held  to  be  insufB- 
cient,  for  the  reason  that  the  constitu- 
tion required  all  prosecutions  to  be 
conducted  in  the  name  of  the  state. 

Omission  of  Name  of  State.  —  In  State 
V.  England,  19  Mo.  386,  where  the  in- 
dictment commenced  as  follows: 

^  In    the  Hickory 
"  State  of  Missouri,     !  Circuit     Court, 

County  oi  Hickory.  (  September  Term, 
J  A.  D.  1?>S2. 

The  grand  jurors  for  the  state  of , 

impanneled,  charged  and  sworn,"  etc., 
it  was  held  that  the  omission  of  the 
word  ^'^  Missouri,"  after  the  words 
"  state  of,"  did  not  vitiate  the  indict- 
ment, for  the  reason  that  the  name  of 
the  state  appeared  in  the  margin. 

Omission  of  word  "present,"  in  the 
commencement  of  an  indictment,  is  no 
valid  objection  to  it.  So  held  in  State 
V.  Freeman,  21  Mo.  481,  in  which  case 
the  indictment  commenced  as  follows: 

"The  grand  jury  for  the  state  of 
Missouri,  impanneled.  charged  and 
sworn  to  inquire  within  and  for  the 
body  of  the  county  of  Hickory,  upon 

their  oath ,  that  Silas  M.  Freeman," 

etc. 

1.  Necessity  of  Commencement.  — Where 
it  appears  on  the  face  of  the  record 
that  the  indictment  is  sufficient  in  form 
and  substance,  and  that  it  was  properly 
preferred  by  a  lawful  grand  jury  to  a 
court  having  jurisdiction,  the  indict- 
ment will  be  held  to  be  sufficient,  al- 
though the  commencement  be  wholly 
omitted.     State  v.  Blakely,  83  Mo.  359. 

2.  Name  of  Defendant  —  Generally.  — 
See  State  v.  Bryant,  14  Mo.  340;  Hays 
V.  State,  13  Mo.  246. 

Initials  of  christian  name  of  the  de- 
fendant may  be  used.  State  v.  Stacy, 
103  Mo.  11;  State  v.  Johnson,  93  Mo. 
317;  State  V.  Johnson,  93  Mo.  73. 


Middle  N'ame.  —  The  law  does  not 
regard  middle  name.  State  v.  Black, 
12  Mo.  App.  531. 

Name  of  defendant  left  blank  is  fatal. 
State  V.  Stern,  4  Mo.  App.  385. 

Unknown  Defendant.  —  Upon  the 
ground  of  necessity  only  can  the 
name  of  the  defendant  be  stated  to  be 
unknown.     State  v.  Stowe,  132  Mo.  199. 

3.  Time  of  Commission  of  Offense  — 
Generally.  —  When  not  of  the  essence 
of  the  offense,  the  time  of  the  commis- 
sion need  not  be  stated.  State  v. 
Hutchinson,  in  Mo.  257;  State  v. 
Pratt,  98  Mo.  482;  State  v.  Jennings, 
98  Mo.  493;  State  z/.  Stumbo,  26  Mo.  306. 

Day  and  year  of  the  commission  of 
the  offense  was  formerly  required  to 
be  stated.     Erwen  v.  State,  13  Mo.  306. 

Mistakes  in  dates  will  vitiate  an  in- 
dictment where  such  mistakes  render 
the  allegations  repugnant.  State  v. 
Hamilton,  65  Mo.  667. 

Time  stated  subsequent  to  the  date 
of  the  trial  is  a  curable  defect.  State 
V.  Crawford,  99  Mo.  74. 

"  On  or  about,"  in  an  averment  of 
time,  is  authorized.  State  v.  Findley, 
77  Mo,  338. 

Period  of  Limitations.  —  The  time  al- 
leged as  the  date  of  the  commission  of 
the  offense  must  be  within  the  time 
prescribed  for  limiting  the  prosecu- 
tion. State  V.  Hughes,  82  Mo.  86; 
State  V.  Wilcoxen,  38  Mo.  370;  State  v. 
Magrath,  19  Mo.  678. 

Uncertainty  or  repugnancy  in  the 
statement  of  facts  relating  to  time  or 
place  will  be  fatal.  State  v.  Hardwick, 
2  Mo.  226. 

Words  "then  and  there"  will  not  suf- 
fice where  it  is  uncertain  to  which  of 
two  or  more  dates  and  places  they 
refer.  State  v.  Hayes,  24  Mo.  358; 
Jane  v.  State,  3  Mo.  6r. 

4.  Place  of  Commission  of  Offense  — 
Generally.  —  See  State  v.  Burdette,  145 
Mo.  674. 

A  proper  venue  should  be  laid. 
State  V.  Welker,  14  Mo.  398.  But  or- 
dinarily nothing  more  than  the  name 
of  the  county  is  required.  State  v. 
Goode,  24  Mo.  361.  And  a  defect  in 
stating  the  venue  need  not  invalidate 
the  indictment.  State  v.  Simon,  50 
Mo.  370. 
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'^  At  the  county  aforesaid"  may  be 
used  in  laying  the  venue  in  the  body 
of  the  indictment,  where  the  com- 
mencement was  as  follows:  "  The 
grand  jurors  for  the  state  of  Missouri 
for  the  county  of  Barton."  State  v. 
Ames,  lo  Mo.  743. 

The  venue  was  held  to  have  been  prop- 
erly laid  in  the  following  indictment: 
"  The  grand  jurors  for  the  state  of  Mis- 
souri, for  the  body  of  Putnam  county, 
etc.,  present,  that  John  Doe,  late  of 
Putnam  county  aforesaid,  etc.,  at  the 
county  aforesaid,  did,  then  and  there," 
etc.     State  v.  Goode,  24  Mo.  361. 

Stated  in  Margin. — Venue  need  not 
be  stated  in  the  body  of  the  indict- 
ment if  properly  stated  in  the  margin. 
State  V.  Beaucleigh,  92  Mo.  490;  State 
V.  Dawson,  90  Mo.  149;  State  v.  Simon, 
50  Mo.  370;  State  v.  Keel,  54  Mo.  182; 
State  V.  De  Lay,  30  Mo.  App.  357. 
But  formerly  the  rule  was  different. 
State  V.  Cook,  i  Mo.  547. 

"At  the  township  of  St.  Louis"  is 
sufficient  as  a  statement  of  venue  when 
it  may  be  referred  to  a  proper  state- 
ment of  the  county  in  the  margin. 
State  V.  Palmer,  4  Mo.  453.  But, 
where  two  counties  have  been  pre- 
viously named,  the  proper  venue  can- 
not be  stated  by  using  the  words 
"  county  aforesaid."  State  v.  Mc- 
Cracken,  20  Mo.  411;  Jane  v.  State,  3 
Mo.  61. 

"  Then  and  There."  —  Two  times  and 
two  places  having  been  mentioned, 
time  and  place  cannot  be  referred  to  in 
any  subsequent  clauses  of  the  indict- 
ment by  the  use  of  the  words  "  then 
and  there."     Jane  v.  State,  3  Mo.  61. 

1.  Charging  Part  —  Generally.  —  See 
State  V.  Hesseltine,  130  Mo.  468;  State 
V.  Brown,  119  Mo.  527;  State  v.  Terry, 
109  Mo.  601;  State  v.  Meyers,  99  Mo. 
107;  State  V.  Burk,  89  Mo.  635;  State  z/. 
Fancher,  71  Mo.  460;  State  v.  Pinger, 
57  Mo.  243;  State  v.  Buck,  43  Mo.  App. 

443- 

Every  substantive  fact  must  be 
charged.  State  v.  Reed,  117  Mo.  604; 
State  V.  Kirby,  115  Mo.  440;  State  v. 
Austin,  113  Mo.  538;  State  v.  Green, 
III  Mo.  585;  State  v.  Holden,  48  Mo. 
93;  State  V.  Wall,  39  Mo.  532;  Slate  v. 
Baskett,  52  Mo.  App.  389.  No  material 
fact  must  be  omitted.  State  z/.  Runyan, 
26  Mo.  167. 

Alternative  Averments.  —  See  State  v. 
Norton,  76  Mo.  180;  State  v.  Connelly, 


73  Mo.  235;  State  v.  Fancher,  71  Mo. 
460;  State  V.  Ellis,  4  Mo.  474;  State  v. 
Freeze,  30  Mo.  App.  347. 

Bad  spelling  does  not  necessarily 
vitiate  the  indictment.  State  v.  Colly, 
69  Mo.  App.  444.  But  see  State  v. 
Fairlamb,  121  Mo.  137;  States.  Mitchell, 
25  Mo.  420. 

Certainty.  —  The  offense  must  be 
charged  with  certainty  and  clearness. 
State  V.  Evans,  128  Mo.  406;  State  v. 
Rector,  126  Mo.  328;  State  z/.  McGinnis, 
126  Mo.  564;  Stale  v.  Reakey,  62  Mo. 
40;  State  V.  Fisher,  58  Mo.  256;  State  v. 
Daggs,  106  Mo.  160;  State  v.  Morrison, 
64  Mo.  App.  507;  State  v.  Latshaw.  63 
Mo.  App.  496;  State  v.  Warren,  57  Mo. 
App.  502;  State  V.  Martin,  44  Mo.  App. 
45;  State  V.  Roch'forde,  52  Mo.  igg. 

Uncertainty  and  repugnancy  will 
vitiate  an  indictment.  State  z/.  Gibson, 
III  Mo.  92;  State  v.  Hayes,  24  Mo.  358: 
Jane  v.  State,  3  Mo.  61;  State  v.  Hard- 
wick,  2  Mo.  226. 

Disjunctive  and  Conjunctive  State- 
ments. —  See  State  v.  Cameron,  117  Mo. 
371;  State  V.  Jones,  106  Mo.  302;  State 
V.  Pittman,  76  Mo.  56;  State  v.  Bre- 
gard,  76  Mo.  322;  State  v.  Nations,  75 
Mo.  53;  State  v.  Flint,  62  Mo.  393;  State 
V.  Larger,  45  Mo.  510;  State  v.  McCol- 
lum,  44  Mo.  343;  State  v.  Fitzsimmons, 
30  Mo.  236;  State  v.  Myers,  20  Mo.  409; 
State  V.  Fletcher,  18  Mo.  425:  State  v. 
Fairgrieve,  29  Mo.  App.  641. 

^* Feloniously,"  must  be  used  in  charg- 
ing a  felony  by  statute,  whether  a 
felony  at  common  law  or  not.  State  v. 
Deffenbacher,  51  Mo.  26;  State  z/.  Davis, 
29  Mo.  391;  State  v.  Feaster,  25  Mo. 
324;  State  V.  Murdock,  9  Mo.  739;  Jane 
V.  State,  3  Mo.  61;  State  z/.  Feazell,  132 
Mo.  176;  State  v.  Walker,  98  Mo.  95; 
State  V.  Clayton,  100  Mo.  516. 

And  "  feloniously,"  used  in  charging 
a  misdemeanor,  will  not  vitiate  the  in- 
dictment.    State  V.  Joiner,  19  Mo.  224. 

Immaterial  Defects.  —  See  State  v. 
Edwards,  70  Mo.  480;  State  v.  Turling- 
ton, 102  Mo.  642. 

For  other  defects  and  imperfections 
which  do  not  tend  to  prejudice  the  sub- 
stantial rights  of  the  defendant  see 
State  v.  Dalton,  27  Mo.  13;  State  v. 
Craighead,  32  Mo.  561;  State  z/.  Duclos, 
35  Mo.  237;  State  v.  Barker,  64  Mo. 
282;  State  v.  Blan,  69  Mo.  317;  State  v. 
Estis,  70  Mo.  427;  Slate  v.  Patterson, 
73  Mo.  695;  State  v.  Findley,  77  Mo. 
338;  State  V.  Kinney,  81  Mo.  lor;  State 
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V.  Burnett,  8i  Mo.  119:  State  v.  Pul- 
lens,  81  Mo.  387;  State  v.  Hughes,  82 
Mo.  86;  State  v.  Chamberlain,  89  Mo. 
129;  State  V.  West,  21  Mo.  App.  309; 
State  V.  McDaniel,  94  Mo.  30X;  Mo. 
Rev.  Stat.  (1889),  §4115. 

Clerical  errors  will  not  vitiate  the  in- 
dictment. State  V.  Edwards,  19  Mo. 
674.  And  the  omission  of  the  word 
"did,"  in  an  indictment  for  a  mis- 
demeanor, is  not  fatal.  State  v.  Ed- 
wards, 19  Mo.  674. 

A  verdict  will  not  be  disturbed  on 
account  of  variance,  unless  it  be  ma- 
terial or  prejudicial  against  the  defend- 
ant. Mo.  Rev.  Stat.  (1889),  §  41 14; 
State  V.  Barker,  64  Mo.  282;  State  v. 
Hill,  65  Mo.  84.  See  also  State  v.  Bibb, 
68  Mo.  286;  State  v.  Warn  mack,  70  Mo. 
410;  State  V.  Sharp,  71  Mo.  218;  State 
V.  Ward,  74  Mo.  253;  State  v.  Ham- 
mond, 77  Mo.  157;  State  v.  Smith,  80 
Mo.  516;  State  v.  Brooks,  92  Mo.  542; 
State  V.  Sneed,  91  Mo.  552. 

Variance  held  fatal,  see  State  v.  Fay, 
65  Mo.  490;  State  v.  English,  67  Mo. 
136;  State  V.  McBride,  19  Mo.  239; 
State  V.  Horn,  93  Mo.  190. 

Improper  pronoun,  to  denote  sex,  is 
an  immaterial  defect  after  verdict. 
Slate  V.  Willis,  16  Mo.  App.  553. 

Intent  need  not  be  averred.  State  v. 
McCollum,  44  Mo.  343.  The  rule  is 
otherwise,  however,  where  the  particu- 
lar intent  is  descriptive  of  the  crime. 
State  V.  Hesseltine,  130  Mo.  468. 

Negativing  Exceptions.  —  An  excep- 
tion contained  in  the  statute  defining 
the  offense,  and  constituting  a  part  of 
the  offense,  must  be  negatived;  but  a 
proviso  excepting  a  clause  in  the  stat- 
ute from  the  operation  of  the  statute 
need  not  be  negatived.  State  v.  Bock- 
struck,  136  Mo.  335;  State  v.  O'Brian, 
74  Mo.  549;  Stale  v.  Raymond,  54  Mo. 
^pp.  425;  State  V.  Sparrow,  52  Mo. 
App.  374;  State  V.  Smith,  60  Mo.  App. 
283;  Stale  V.  Crenshaw,  41  Mo.  App.  24; 
State  V.  Finn,  38  Mo.  App.  504;  State 
"v.  Barr,  30  Mo.  App.  498. 

An  exception  contained  in  a  different 
section  of  the  same  statute  need  not  be 
negatived.  State  v.  Cox,  32  Mo.  566; 
State  V.  Shiflett,  20  Mo.  415. 

Statements  on  belief  have  been  held  to 
be  insufficient.  State  v.  Dooly,  64  Mo. 
146. 

Statutory  Offenses.  — Charging  a  stat- 
utory offense   in   the   language  of   the 


statute  is  ordinarily  sufficient.  State 
V.  Kesslering,  12  Mo.  565;  State  v. 
Adams,  108  Mo.  208;  State  v.  Davis, 
106  Mo.  230;  State  v.  Johnson,  93  Mo. 
317;  Stale  V.  Madden,  81  Mo.  421; 
Slate  V.  Mohr,  68  Mo.  303;  State  v. 
Stogsdale,  67  Mo.  630;  Stale  v.  Add- 
cock,  65  Mo.  590;  State  v.  Schieneman, 
64  Mo.  386;  State  ».  James,  63  Mo.  570; 
State  V.  Roehm,  61  Mo.  82;  State  v. 
Coulter,  46  Mo.  564;  Slate  v.  Mitchell, 
6  Mo.  147;  Stale  v.  Haley,  52  Mo.  App. 
520;  State  V.  Murphy,  49  Mo.  App.  270. 
But  all  the  forms  of  expression,  and 
descriptive  words,  to  bring  the  defend- 
ant precisely  within  the  definition  of 
the  statute  must  be  used,  or  words  of 
equivalent  import  and  meaning.  State 
V.  Miller,  132  Mo.  297;  Stale  v.  Emerich, 
87  Mo.  no;  Stale  v.  Deffenbacher,  51 
Mo.  26;  State  v.  Seward,  42  Mo.  206; 
State  V.  Kirby,  115  Mo.  440. 

The  precise  language  of  the  statute 
need  not  be  followed.  State  v.  Van 
Wye,  136  Mo.  227;  Slate  v.  Ross,  25 
Mo.  426;  Vaughn  v.  State,  4  Mo. 
530;  State  V.  Stephens,  62  Mo.  App. 
232;  State  V.  Clawson,  30  Mo.  App.  139; 
State  V.  De  Lay,  30  Mo.  App.  357;  State 
V.  Barr,  30  Mo.  App.  498;  Slate  v. 
West,  21  Mo.  App.  309.  Words  of 
equivalent  meaning  may  be  used. 
Stale  V.  Dengolensky,  82  Mo.  44;  State 
V.  Watson,  65  Mo.  115;  State  v.  Ware, 
62  Mo.  597;  State  v.  Stephens,  62  Mo. 
App.  232. 

Where,  however,  the  statute  does  not 
plainly  indicate  the  nature  of  the  crime, 
charging  in  the  language  of  the  statute 
will  be  insufficient.  Stale  v.  Van  Wye, 
136  Mo.  227;  State  v.  Krueger,  134  Mo. 
262;  State  V.  Smith,  66  Mo.  App.  403; 
State  V.  Morrisson,  64  Mo.  App.  507; 
State  V.  Sayman,  61  Mo.  App.  244. 

But,  following  the  form  of  the  statute 
is  insufficient  if  the  form  is  in  conflict 
with  the  constitution  of  the  state. 
Slate  V.  Kain,  118  Mo.  5;  State  v.  Cam- 
eron, 117  Mo.  371;  State  v.  Fleming, 
117  Mo.  377;  Slate  v.  Morgan,  112  Mo. 
202;  State  V.  Jackson,  112  Mo.  585; 
State  V.  Terry,  109  Mo.  601. 

Surplusage.  —  See  State  v.  Rolley, 
135  Mo.  677;  Slaters.  Flanders,  118  Mo. 
227;  Stale  z/.  Taylor,  117  Mo.  181;  Stale 
V.  Turlington,  102  Mo.  642;  State  v. 
Meyers,  99  Mo.  197;  State  v.  Nations, 
75  Mo.  53;  State  v.  Shoemaker,  7  Mo. 
177;    State   V.    Hamilton,    7    Mo.    300; 
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State  V.  Moore,  67  Mo.  App.  320;  State 
V.  Boatright,  61  Mo.  App.  469;  State  v. 
Morse,  55  Mo.  App.  332;  St.  Louis  v. 
Lee,  8  Mo.  App.  598. 

Aggravating  matter  in  an  indictment 
may  be  rejected  as  surplusage.  State 
V.  Fleetwood,  16  Mo.  448. 

Uncertainty  consisting  in  contradic- 
tory or  repugnant  expressions  not  en- 
tering into  the  substance  of  the  offense 
may  be  rejected  as  surplusage.  State 
V.  Gibson,  iii  Mo.  92;  States.  Meyers, 
99  Mo.  107;  State  v.  Flint,  62  Mo.  393. 

Words  "  with  intent "  may  be  con- 
sidered as  surplusage.  State  v.  Ed- 
wards, 19  Mo.  674. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Missouri  see  Forms  Nos. 
10560,  10549,  9656,  9650,  9647,  9634, 
9628,  9623,  9619,  9617,  9608,  9599,  9494, 
9493,  9481,  9353,  9352,  8487,  8327,  8310, 
8305,  8279,  8226,  8214,  7754,  7693,  7632, 
7382,  6780,  6757,  6310,6309,  5190,  4981, 
4966,  4923,  4814,  4803,  2444,  2367,  2357, 
1122,  1097,  732,  272,  218,  208. 

Joinder  of  Offenses.  —  See  State  v. 
Woods,  137  Mo.  6;  State  v.  Nagel,  136 
Mo.  45;  State  v.  Houx,  109  Mo.  654; 
State  V.  Turner,  63  Mo.  436;  State  v. 
Murphy,  47  Mo.  274;  State  v.  Porter, 
26  Mo.  201;  State  v.  Smith,  16  Mo. 
550;  Hilderbrand  v.  State,  5  Mo.  548; 
Slorrs  V.  Slate,  3  Mo.  9;  States.  Green, 
24  Mo.  App.  227. 

1.  Conclusion  —  Generally.  —  Any  ma- 
terial omission  in  the  conclusion  is  as 
fatal  as  an  omission  in  the  body  of  the 
indictment.  State  v.  Rector,  126  Mo. 
328.  See  also  State  v.  Wade,  (Mo, 
1898)  47  S.  W.  Rep.  1070. 

"  Against  the  peace  and  dignity  of  the 
stale  "  are  essential.  State  v.  Stacy, 
103  Mo.  11;  State  v.  Pemberton,  30  Mo. 
376.  But  "  of  Missouri"  may  be  omit- 
ted.    State  V.  Hays,  78  Mo.  600. 

"  Contrary  to  the  form  of  the  ordinance 
of  said  city"  is  insufficient,  as  not  in- 
forming defendant  as  to  which  ordi- 
nance is  intended.  Marshall  v.  Stand- 
ard, 24  Mo.  App.  192, 

*^  Contrary  to  the  form  of  the  statute '^ 


will  not  aid  a  defect  in  the  body  of  the  • 
indictment.     State  v.  Helm,  6  Mo.  263, 

Concluding  "against  the  peace  and 
dignity  of  the  state  and  contrary  to  the 
form  of  the  statute  in  such  cases  made 
and  provided "  does  not  violate  Mo. 
Const.,  art.  6,  §  38,  as  the  words  "  and 
contrary  to  the  form,"  etc.,  may  be  re- 
jected as  surplusage.  State  v.  Schloss, 
93  Mo.  361;  State  v.  Reakey,  i  Mo.. 
App,  3;  State  V.  Waters,  i  Mo,  App.  7. 

Signature  of  Prosecuting  Attorney.  — 
Every  indictment  must  be  signed  b)r 
the  prosecuting  attorney.  Mo.  Rev. 
Stat.  (1S89),  §  4093;  State  v.  Bruce,  77 
Mo.  193;  State  v.  Hays,  78  Mo.  600; 
State  V.  Kinney,  81  Mo.  loi;  State  v. 
Swinney,  25  Mo.  App.  347.  Formerly 
the  rule  was  not  so.  State  v.  Murphy, 
47  Mo.  274;  Williams  v.  State,  9  Mo. 
270;  Thomas  v.  State,  6  Mo.  457. 

The  word  "attest"  written  before 
the  signature  of  the  prosecuting  at- 
torney is  mere  surplusage.  State  v. 
Hilsabeck,  132  Mo.  348. 

2,  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

3.  Montana. — Pen,  Code  (1895),  §  1830  . 
et  seq. 

See  also  supra,  note  2,  p.  629. 

Another  form  in  use  is  as  follows: 

"  In  the  District  Court  of  the  Second 
Judicial  District  of  the  State  of  Mon- 
tana, in  and  for  the  County  of  Silver 
Bow. 

The  State  of  Montana,  Plaintiff,  \ 

against  V 

John  Doe,  Defendant.  J 

At  a  regular  term  of  the  District 
Court  of  the  second  judicial  district  of 
the  state  of  Montana,  in  and  for  Silver 
Bow  county,  begun  and  holden  at  the 
court-house  of  the  said  county,  on  the 
sixth  day  of  January,  A,  D.  1899,  and 
continued  from  day  to  day  thereafter, 
by  the  adjournment  of  the  said  court 
from  day  to  day  thereafter,  until  the 
sixteenth  day  of  April,  a.  d.  1899,  on 
which  last  mentioned  day  the  grand' 
jury  of  the  said  county,  duly  drawn, 
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The  State  of  Montana  )  In  the  District  Court^  of  the  Second  Judicial 

against  >■      District,  in   and  for  the  County  of  Silver 

John  Doe.  )      Bow.,  this  sixth  day  of  January.,  a.  d.  i8P9. 

John  Doe  is  accused,  by  the  grand  jury  of  the  county  of  Silver 

Bow.,    by   this   indictment,    of    the    crime   of  arson,"^  committed    as 

follows: 

The  said  John  Doe,  on  \.\\^  first  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,"^  at  the  county  of 
Silver  Bow*  {charging  the  particular  offense  in  appropriate  language'),^ 
contrary  to  the  form,  force,  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state 
of  Montana.\ 

Daniel  Webster,  County  Attorney   of  Silver  Bow 
county,  Montana.^ 


impanelled,  sworn  and  charged  to  in- 
quire into  public  offenses  committed 
in  the  said  county,  upon  their  oaths  do 
present  and  say:  That  one  John  Doe, 
late  of  the  county  of  Silver  Bow,  state 
of  Montana,  on  or  about   the  first  day 

01  January,  A.  D.  1899,  at  the  county  of 
Silver  Bow,  in  the  state  of  Montana,* 
{charging  the  particular  offense  in  appro- 
priate language),  all  of  which  is  con- 
trary to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of 
the  state  of  Montana. 

Daniel  Webster,  County  Attorney 
of  Silver  Bow  County,  Montana." 

1.  Misnaming  the  court  does  not  viti- 
ate the  indictment.     U.  S.  v.  Upham, 

2  Mont.  170. 

2.  Name  of  the  Offense.  —  The  legal 
appellation  of  the  crime,  such  as  mur- 
der, arson,  or  the  like,  or  the  designa- 
tion of  it,  as  a  felony  or  a  misdemeanor, 
should  be  inserted.  Mont.  Pen.  Code 
(1895),  §  1833.  But  it  is  immaterial 
whether  the  legal  appellation  or  any 
appellation  of  the  offense  is  stated,  if 
the  facts  constituting  the  offense  are 
SuflBciently  set  out.  Territory  v.  Mc- 
Andrews,  3  Mont.  158;  Territciry  v. 
Stears,  2  Mont.  324;  Territory!/.  Young, 
5  Mont.  242;  Territory  v.  Layne,  7 
Mont.  225;  Territory  v.  Manton,  7 
Mont.  162;  Territory  v.  Godas,  8  Mont. 
347;  Territory  v.  Burgess,  8  Mont.  57; 
State  V.  Northrup,  13  Mont.  522. 

3.  Time  of  Commission  of  Offense. — 
Charging  defendant  with  the  commis- 
sion of  a  crime  "on  or  about"  a 
certain  day  is  sufficient.  State  v. 
Thompson,  10  Mont.  549. 

4.  Charging  Part  —  Generally.  — Aver- 
ments  in  the  principal  form  are  not 
bad    when    they    refer    to    matter   not 


constituting  the  essence  of  the  offense. 
State  v.  Bloor,  20  Mont.  574. 

Certainty.  —  Offense  must  be  charged 
with  certainty.  Territory  v.  Ashby,  2 
Mont.  89;  State  v.  Bloor,  20  Mont.  574. 
But  the  highest  degree  of  certainty  is 
not  required.  Territory  v.  Ashby,  2 
Mont.  89. 

Negativing  Exceptions.  —  Exceptions 
need  not  be  negatived,  except  those 
which  are  necessary  to  complete  the 
definition  of  the  offense  charged.  Ter- 
ritory V.  Burns,  6  Mont.  72. 

Statutory  Offenses.  —  Exact  words  of 
the  statute  need  not  be  used.  Terri- 
tory V.  Corbett.  3  Mont.  50.  Other 
words  conveying  the  same  meaning 
may  be  used.  Territory  v.  Ashby,  2 
Mont.  89;  Territory  v.  Corbett,  3  Mont. 
50;  Territory  v.  Layne,  7  Mont.  225; 
Territory  v.  Godas,  8  Mont.  347;  Terri- 
tory V.  Burgess,  8  Mont.  57. 

But  all  the  ingredients  of  the  crime 
as  defined  by  statute  should  be  set 
forth  in  the  charging  part.  Territory 
V.  Carland,  6  Mont.  14;  Territory  v. 
Burns,  6  Mont.  72. 

Surplusage. —  Part  of  charging  part 
being  sufficient  in  itself,  the  balance  of 
the  charging  part  may  be  rejected  as 
surplusage.  Territory  v.  Corbett,  3 
Mont.  50. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Montana  see  Forms  Nos. 
10561,  10528,   10463,  6656,  5166,  1123. 

Joinder  of  Offenses.  —  See  Territory 
V.  Poulier,  8  Mont.  146;  Territory  v. 
Willard,  8  Mont.  328;  Territory  v. 
Dooley,  4  Mont.  295;  Territory  v.  Fox, 
3  Mont.  440. 

5.  Conclnsion.  —  The  technical  con- 
clusion is  not  material.  Territory  v. 
McAndrews,  3  Mont.  158;  Territory  v. 
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Form  No.  10705.' 

The  State  of  Nebraska,  \ 
County  of  Lancaster.       \ 

Of  the  October  term  of  the  District  Court  of  the  second  judicial  dis- 
trict of  the  state  of  Nebraska,  within  and  for  Lancaster  county  in  said 
state,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,  the  grand  jurors,  chosen,  selected  and  sworn  in  and  for 
the  county  of  Lancaster,  in  the  name  and  by  the  authority  of  the 
state  of  Nebraska,  upon  their  oaths,  present: 

T\i2X  John  Doe,  \2X^  of  the  county  aforesaid,  on  the  ^fr^/ day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,  in  the  county  of  Lancaster  and  state  of  Nebraska  afore- 
said, *3  {charging  the  particular  offense  in  appropriate  language),'^  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Nebraska.]^ 

Daniel  Webster,  County  Attorney. 

(^Indorsements. y- 


Stears,  2  Mont.  324;  Territory  v.  Young, 
5  Mont.  242;  Territory  v.  Godas,  8 
Mont.  347;  State  v.  Northrup,  13  Mont. 
522. 

1.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

2.  Nebraska. — Comp.  Stat.  (1897),  § 
7137  et  seq. 

See  also  supra,  note  2,  p.  629. 

Another  form  of  indictment  in  common 
use  is  as  follows: 
"  State  of  Nebraska,  \  ^_, 
County  of  Col/ax. 


State  of  Nebraska 

against 

Jokn  Doe. 


At  the  February 
Term,  A.  D.  189^,  of 
the  District  Court 
of  the  fourth  judi- 
cial district  of  the 
State  of  Nebraska, 
within  and  for  the 
county  of  Colfax. 
At  the  February  term  of  the  District 
Court  of  \.hc  fourth  judicial  district  of 
the  state  ol  Nebraska,  within  and  for 
the  county  of  Colfax,  in  said  state,  in  the 
year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,  the  grand 
jurors  chosen,"  (continuing'  and  conclud- 
ing as  in  Form  No.  ,  supra). 

3.  Place  of  commission  of  offense  may 
be  referred  to  as  "  in  the  county  afore- 
said, then  and  there  being  in  said 
county,"  when  the  caption  stated  prop- 
erly the  county  and  state.  Bartley  v. 
State,  53  Neb.  310;  Fisk  v.  State,  9 
Neb.  62. 

4.  Charging  Part  —  Certainty.  —  Alle- 
gations describing  the  crime  should  be 


explicit.  Rakes  z/.  People,  2  Neb.  157; 
Whitman  v.  State,  17  Neb.  224;  Kirk  v. 
Bowling,  20  Neb.  260;  Smiths.  State, 
21  Neb.  552. 

Immaterial  Defects.  —  No  indictment 
shall  be  deemed  invalid,  nor  shall  the 
trial  or  other  proceedings  be  stayed  or 
arrested  or  in  any  manner  affected  for 
certain  defects  in  the  statute  enumer- 
ated.    Neb.  Comp.  Stat.  (1897),  §  7137. 

Immaterial  variances  are  enumerated 
in  the  statute.  Neb.  Comp.  Stat.  (1897), 
§  7138.   . 

Negativing  Exceptions.  —  Unless  the 
exception  or  proviso  is  a  part  of  the 
description  of  the  offense  or  is  a  qualifi- 
cation of  the  language  creating  it,  the 
exception  of  a  proviso  need  not  be 
negatived.  O'Connor  z/.  State,  46  Neb. 
157;  Gee  Wo  v.  State,  36  Neb.  241. 

Statutory  Offenses. — The  precise  words 
of  the  statute  need  not  be  used,  words 
of  equivalent  import  will  be  sufficient. 
Hodgkins  v.  State,  36  Neb.  160. 

Surplusage. — Immaterial  allegations, 
not  of  the  essence  of  the  offense 
charged,  may  be  rejected  as  surplus- 
age. Hurlburt  v.  State,  52  Neb.  428; 
Kruget  V.  State,  i  Neb.  365. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Nebraska  see  Forms  Nos. 
6753,  6601,  205. 

Joinder  of  Offenses.  —  See  Lawhead  v. 
State,  46  Neb.  607;  Wendell  v.  State,  46 
Neb.  823;  Aiken  v.  State,  41  Neb.  263. 

6.  Conclnsion.  —  Omission  of  the  usual 
form  of  conclusion,  "  and  the  grand 
jurors  aforesaid,"  etc.,  is  not  fatal. 
Smith  V.  State,  4  Neb.  277. 


692 


Volume  9. 


10706. 


INDICTMENTS. 


10706. 


Form  No.  10706.' 

(Nev.  Gen.  Stat.  (1885),  §  4"5-) 
State  of  Nevada^   \ 
County  of  Storey.  \ 
The  State  of  Nevada,  plaintiff,^ 
against 
John  Doe,  defendant.  ^ 

Defendant,  John  Doe,  above  named,  is  accused  by  the  grand  jury 
of  the  county  of  Storey,  of  2t.  felony^  committed  as  follows: 

The  ■izx^john  Doe,^  on  the  first  day  oi  January,  a.  d.  \W9,  or 
thereabouts,^  [at  Virginia  City,  Storey  County,  State  of  Nevada^ 
without  authority  of  law,  with  malice  aforethought,*  {charging  the 
particular  offense  in  appropriate  language).\'' 

Daniel  Webster,  District  Attorney.^ 


1.  Nevada.  —  Gen.  Stat.  (1885),  §  4106 
et  seq.  See  also  supra,  note  2,  p. 
629. 

2.  All  prosecutions  shall  be  con- 
ducted in  the  name  and  by  the  au- 
thority of  the  state.     Nev.  Const.,  art. 

6,  §  13- 

3.  Designating  the  Offense.  —  If  the 
offense  be  a  misdemeanor,  it  may  be 
designated  by  the  name  or  style  by 
which  the  offense  is  usually  defined  or 
known  or  simply  as  a  misdemeanor. 
Nev.  Gen.  Stat.  (1885),  §  41 15.  Some 
crimes  have  no  name,  and  the  omission 
of  the  name  of  the  crime,  or  giving  it  a 
wrong  name,  will  not  render  the  indict- 
ment invalid.  State  v.  Anderson,  3 
Nev.  254. 

4.  Name  of  Defendant.  —  True  name  of 
defendant  should  be  inserted  when 
known.  If  defendant's  true  name  is 
unknown,  he  may  be  indicted  by  any 
name  that  is  sufficient  to  identify  him. 
State  V.  Burns,  8  Nev.  251. 

5.  Time  of  Commission  of  Offense.  —  The 
words  "and  before  the  finding  of  this 
indictment,"  after  the  date,  are  not 
necessary,  though  usually  inserted. 
State  V.  O'Connor,  11  Nev.  416. 

6.  Place  of  Commission  of  Offense.  — 
Ordinarily  nothing  more  than  the  name 
of  the  county  is  required.  State  v. 
Chamberlain,  6  Nev.  257.  But  the 
omission  of  venue  cannot  be  cured  by 
amendment.  State  v.  Chamberlain,  6 
Nev.  257. 

An  allegation  of  the  place  of  the 
commission  of  the  offense  is  not  given 
in  the  statutory  form.  Nev.  Gen.  Stat. 
(1885),  ^  4115.  But  it  seems  to  be  neces- 
sary. See  Forms  Nos.  10578,  10562, 
10506,  1 129,  263. 

7.  Charging  Part.  —  Approved  prece- 
dents oi  mdiciments  should  be  followed, 


although  indictments  in  unusual  lan- 
guage are  often  held  suflicient.  State 
V.  Harkin,  7  Nev.  377. 

The  form  of  an  indictment  may  be 
molded  and  fashioned  by  the  legisla- 
ture; its  substance,  however,  cannot  be 
interfered  with.  State  v.  O'Flaherty, 
7  Nev.  153. 

The  indictment  must  state  all  the 
facts.     State  v.  Brannan,  3  Nev.  238. 

Matters  0/ judicial  notice  need  not  be 
stated.  State  v.  Hamilton,  13  Nev. 
386. 

Negativing  Exceptions.  — When  the  ex- 
ception is  such  as  to  render  a  negative 
of  it  an  essential  part  of  the  definition 
or  description  of  the  offense,  it  should 
be  negatived;  otherwise  not.  State  v. 
Ah  Chew,  16  Nev.  50. 

Statutory  Offenses.  —  Following  the 
language  of  the  statute,  or  using  words 
of  similar  import,  is  sufficient  in  charg- 
ing a  statutory  offense.  People  v.  Lo- 
gan, I  Nev.  no.  But  the  exact  words 
of  the  statute  need  not  be  used.  State 
v.  Anderson,  3  Nev.  254. 

Surplusage.  —  See  State  v.  Pierce,  8 
Nev.  291;  State  z/.  Lawry,  4  Nev.  161; 
Stale  V.  Harkin,  7  Nev.  377. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Nevada  see  Forms  Nos. 
10578,  10562,  10506,  1129,  263. 

8.  Conclusion.  —  ' '  Contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided "  is  not  essential  to  the 
validity  of  an  indictment  for  an  offense 
which  is  a  crime  at  common  law. 
State  V.  Harris,  12  Nev.  414. 

The  statutory  form  (Nev.,  Gen.  Stat. 
(1885),  §  41 1 5)  does  not  seem  to  require 
a  formal  conclusion,  such  as  "  against 
the  peace,"  etc.,  or  "contrary  to  the 
form   of   the   statute,"  etc.;   but   it   is 
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Form  No.  10707.* 


The  State  of  New  Hampshire? 
Grafton^  ss. 

At  the  Supreme  Court,  holden  at  Haverhill,  within  and  for  the 
county  of  Graftoti,  aforesaid,  on  the  third  Tuesday  of  September^  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine.^ 

The  grand  jurors  for  the  state  oi  New  Hampshire,  upon  their  oath 
present  t\idi\.  John  Doe,^  yeoman,  in  the  county  of  Grafton  aforesaid,  on 
the  first  didiy  oi  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,^  dit  Haverhill,  in  the  county  of  Grafton  afore- 


usual  and  customary  so  to  conclude. 
State  71.  Crozier,  12  Nev.  300;  State  v. 
Millain,  3  Nev.  409.  Compare,  however. 
State  V.  Huff,  11  Nev.  19.  State  v. 
Millain,  3  Nev.  409;  State  v.  Crozier, 
12  Nev.  300. 

Signature  of  District  Attorney.  — The 
district  attorney  must  sign  the  indict- 
ment. Nev.  Gen.  Stat.  (1885),  §  4115; 
State  V.  Chamberlain,  6  Nev.  257;  State 
V.  Harris,  12  Nev.  414;  State  z/.  Carrick, 
16  Nev.  120;  State  v.  Hing,  16  Nev.  307; 
State  V.  Salge,  2  Nev.  321. 

1.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  1079 1. 

2.  New  Hampshire. — Pub.  Stat.  (1891), 
c.  253  et  seq.  See  also  supra,  note  2, 
p.  629. 

Indictments  shall  be  in  the  English 
language,  and  no  other.  N.  H.  Pub. 
Stat.  (1891),  c.  218,  §  I. 

3.  Name  of  state  is  ordinarily  written 
in  the  margin,  but  this  is  not  necessary 
unless  required  by  statute.  State  v. 
Wentworth,  37  N.  H.  196. 

4.  Another  form  of  commencement  is 
found  in  State  v.  Flagg,  50  N.  H.  321, 
where  the  indictment  commenced  as 
follows: 

"  State  of  New  Hampshire, 
Bilknap  County,  ss. 

At  the  Supreme  fudicial  Conn  holden 
at  Gilford  within  and  for  the  county  of 
Belknap  aforesaid,  on  \ht  fourth  Tues- 
day of  March  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and 
seventy,  the  grand  jurors  for  the  State 
of  New  Hampshire  upon  their  oath  pre- 
sent," etc. 

6.  Name  of  Defendant — Generally. — 
McKusic  for  MacKusic  insufficient. 
State  V.  Kean,  10  N.  H.  347. 

Addition.  —  Want  of  addition  is  cured 
by  general  appearance.  State  v. 
M'Gregor,  41  N.  H.  407.    Though  it  has 


been  held  that  the  statute  of  additions 
is  a  part  of  the  common  law  of  the 
state.     State  v.  Moore,  14  N.  H.  451. 

Describing  defendant  as  of  "  Somers- 
worth "  may  be  sufficient,  though  his 
family  reside  in  another  place.  State 
V.  Moore,  14  N.  H.  451. 

"  Late  of  the  town  of  Somersworth" 
or  "late  of  Somersworth  and  late  of 
Berwick  "  are  sufficient  additions.  State 
V.  Moore,  14  N.  H.  451. 

funior.  —  Describing  defendant  as 
^John  Doe"  will  not  warrant  evidence 
against  ''John  Doe,fr."  State  v.  Vit- 
tum,  9  N.  H.  519. 

Middle  Name.  —  It  has  been  ques- 
tioned whether  the  middle  letter  of  a 
name  forms  any  part  of  the  christian 
name.  Wood  v.  Fletcher,  3  N.  H. 
61. 

Surname.  —  Where  surnames  with 
a  prefix  to  them  are  ordinarily  written 
with  an  abbreviation,  names  thus  writ- 
ten will  be  sufficient.  State  v.  Kean, 
N.  H.  347. 

6.  Time  of  Commission  of  Offense  — 
Generally. — Time  must  be  accurately 
laid  when  it  is  of  the  essence  of  the 
offense.  State  v.  Rundlett,  33  N.  H. 
70;  State  V.  Prescott,  33  N.  H.  212; 
State  V.  Caverly,  51  N.  H.  446. 

Time  of  commission  must  be  stated 
with  certainty.  State  v.  Cotton,  24  N. 
H.  143. 

The  day  and  year  of  the  commission 
of  the  offense  should  be  stated.  State 
V.  Blaisdell,  49  N.  H.  81. 

Charging  in  the  past  tense  an  offense 
to  have  been  committed  on  the  day  on 
which  the  indictment  was  found  is  an 
immaterial  defect.  State  v.  Pratt,  14 
N.  H.  456. 

A  continuando  may  be  rejected  as 
surplusage  where  time  of  commission 
of  the  offense  has  been  properly  stated. 
State  V.  Nichols,  58  N.  H.  41. 

Impossible  day  will  vitiate  the  indict- 
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said,^  with  force  and  arms,*  {charging  the  particular  offense  in  appro- 
priate language),^  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state. f^ 

Daniel  Webster,  Attorney-General. 
{Indorsements?)^ 


«ient.  State  v.  Ingalls,  59  N.  H.  88; 
State  V.  Pratt,  14  N.  H.  456. 

Period  of  Limitations.  —  Time  must 
be  averred  within  the  period  of  limita- 
tions.    State  V.  Ingalls,  59  N.  H.  88. 

'^'Then  and  there"  may  be  used  to 
refer  to  the  place  and  time  after  they 
have  been  properly  stated  in  the  sarpe 
indictment.     State  v.  Cotton,  24  N.  H. 

1.  Place  of  commission  of  offense  must  be 
stated  with  certainty.  State  v.  Cotton, 
24  N.  H.  143. 

After  the  venue  has  been  once  prop- 
erly stated,  it  may  be  referred  to  sub- 
sequently by  the  use  of  the  words 
"aforesaid,"  "said,"  and  the  like. 
State  V.  Wentworth,  37  N.  H.  196. 

2.  Charging  of  Part  —  Generally.  —  No 
material  fact  must  be  omitted.  State  v. 
Barrett,  42  N.  H.  466. 

Words  must  be  construed  in  their 
■ordinary  acceptation.  State  v.  Pratt, 
14  N.  H.  456;  State  v.  Canterbury,  28 
N.  H.  195. 

Certainty.  —  The  indictment  must  be 
certain.  State  v.  Towle,  62  N.  H.  373; 
State  V.  Parker,  43  N.  H.  83;  State  v. 
Gary,  36  N.  H.  359;  State  v.  Smith,  20 
N.  H.  399. 

*' Feloniously." —  In  charging  a  felony, 
the  word  "  feloniously"  should  be  used. 
State  V.  Felch,  58  N.  H.  i. 

Feloniously,  unlawfully  and  wilfully 
are  not  equivalent  to  the  words  "wil- 
fully and  maliciously,"  as  used  in  the 
statutes.     State  v.  Gove,  34  N.  H.  510. 

Immaterial  Defects.  — No  indictment 
shall  be  abated,  quashed  or  reversed 
for  any  mistake  or  error,  where  the 
person  or  case  may  be  rightly  under- 
stood by  the  court,  nor  for  any  defect 
or  want  of  form  or  addition.  N.  H. 
Pub.  Stat.  (1891),  c.  253;  §  13. 

Intent  must  be  alleged  when  it  con- 
stitutes an  essential  ingredient  of  the 
■offense.     State  w.  Gove,  34  N.  H.  510. 

Interlineations  or  erasures  do  not 
vitiate  an  indictment.  State  v.  Daniels, 
44  N.  H.  383. 

Legal  conclusions  are  not  sufficient. 
All  the  necessary  facts  should  be  stated 
positively  and  with  certainty.  State  v. 
Beasom,  40  N.  H.  367;  State  v.  Divoll, 
44  N.  H.  140;  State  v.  Fitts,  44  N.  H. 


621 ;  State  v.  Kennison,  55  N.  H.  242; 
State  V.  Nute,  63  N.  H.  79;  State  v. 
Parker,  57  N.  H.  123;  State  v.  Gary,  36 
N.  H.  350. 

Matters  of  defense  need  not  be  nega- 
tived.    State  V.  Fuller,  33  N.  H.  259. 

Mere  clerical  error  will  not  vitiate  the 
indictment.    State  t/.  Shaw,  58  N.  H.  74. 

Negativing  Exceptions.  —  Exceptions 
in  the  enacting  clause  must  be  nega- 
tived; otherwise  not.  State  v.  Adams, 
6  N.  H.  532;  State  v.  Abbott,  31  N.  H. 
434;  State  V.  Fuller,  33  N.  H.  259;  State 
V.  Wade,  34  N.  H.  495;  State  z/.  Savage, 
48  N.  H.  484;  State  v  Cassady,  52  N.  H. 
500. 

Statutory  Offenses.  — Where  the  words 
of  the  statute  sufficiently  describe  a 
crime,  it  must  be  charged  in  the  lan- 
guage of  the  statute  or  in  words  of 
equivalent  import.  State  v.  Abbott,  31 
N.  H.  434;  State  v.  Gove,  34  N.  H.  510. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  New  Hampshire  see  Forms 
Nos.  10563,  8210,  7680,  5183,  5182, 
2358,  7- 

3.  Conclusion  —  ^'^ Against  the  Peace" 
etc.  —  Under  a  provision  requiring  in- 
dictments to  terminate  with  the  words 
"  against  the  peace  and  dignity  of 
the  state,"  an  indictment  concluding 
"  against  the  peace  and  dignity  of  our 
said  state  "  is  sufficient.  State  v.  Kean, 
10  N.  H.  347. 

Concluding  "against  the  peace  and 
dignity  of  our  said  state"  is  sufficient. 
State  V.  Kean,  10  N.  H.  347. 

^'^ Against  the  form  of  the  statute"  will 
not  aid  a  defective  clause  in  the  charg- 
ing part  of  the  indictment.  State  v, 
Abbott,  31  N.  H.  434;  State  v.  Beasom, 
40  N.  H.  367. 

Signature  of  Prosecuting  Attorney.  — 
Prosecuting  attorney  need  not  sign  the 
indictment.     State  v.  Farrar,  41  N.  H. 

53- 

Solicitor  may  sign  the  indictment 
without  alleging  the  absence  of  the  at- 
torney-general.    State  V.  Farrar,  41  N. 

H.  53. 

4.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 
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Form  No.  10708.' 

(Precedent  in  Farrell  v.  State,  54  N.  J.  L.  417.) 

Mercer  Oyer  and  Terminer  and  General  Jail  Delivery ^ 

January  Term,  i891.^ 


1,  JVew  Jersey. — Gen.  Stat.  (1895), 
p.  1 128,  ^  40  et  seq.  See  also  supra, 
note  2,  p.  629. 

Other  forms  of  indictment  more  or  less 
similar  to  the  one  set  out  in  Form  No. 
10708,  supra,  are  in  common  use. 

In  State  v.  Jones,  9  N.  J.  L.  357,  the 
formal  parts  were  as  follows: 

"  Warren  Oyer  and  Terminer ,  June 
Term,  i8^6. 

Warren  County,  ss.  The  grand  in- 
quest of  the  state  of  New  Jersey  in  and 
for  the  body  of  the  county  of  Warren, 
upon  their  respective  oath  and  affirma- 
tion present,  those  who  were  affirmed, 
alleging  themselves  to  be  conscien- 
tiously scrupulous  of  taking  an  oath, 
Haaxjohn  I.  Jones,  late  of  the  township 
of  Hardwick,  in  the  county  of  Warren, 
on  the  twenty-eighth  day  of  August,  in 
the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-four,  at  the 
township  of  Mansfield,  the  said  town- 
ship of  Mansfield  then  being  in  the 
county  of  Sussex,  and  now  being  in  the 
county  of  Warren  aforesaid,  and  within 
the  jurisdiction  of  this  court  *  {charging 
the  offense  in  appropriate  language), 
against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  of  this  state,  the  government 
and  dignity  of  the  same." 

In  Graves  v.  State,  45  N.  J.  L.  203, 
the  formal  parts  were  as  follows: 
'*  Essex  Oyer  and  Terminer  and  General 

Jail  Delivery,  December  Term,  A.  D. 

IM/. 

Essex  County,  to  wit:  —  The  grand 
jurors  of  the  State  of  New  Jersey  in 
and  for  the  body  of  the  county  of  Essex, 
on  their  oaths  present  that  James  D. 
Gray,  late  of  the  city  of  Newark,  in  the 
county  of  Essex  aforesaid,  on  the  twen- 
tieth day  of  December  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
eighty-one,  with  force  and  arms,  at  the 
city  aforesaid,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  this  court* 
{charging  the  offense  in  appropriate  lan- 
guage), contrary  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  this 
state,  the  government  and  dignity  of 
the  same.  G.  N.  Abeel, 

Prosecutor  of  the  Pleas." 

In  State  v.  Stimson,  24  N.  J.  L.  9, 
the  formal  parts  were  as  follows: 
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^'Passaic  Oyer  and  Terminer  and  Gen- 

eral  Jail   Delivery,  January    Term, 

A.  D.  185.?. 

Passaic  County,  to  wit:  —  The  jurors 
of  the  State  of  New  Jersey  for  the  body 
of  the  county  of  Passaic,  upon  their 
oaths  present,  that  before  and  at  the 
time  of  the  commission  of  the  misde- 
meanor first  hereinafter  charged,  at 
Paterson,  in  the  county  of  Passaic  and 
state  of  New  Jersey,  (charging  the  par- 
ticular offense  in  appropriate  language)^ 
contrary  to  the  form,  etc.,  and  against 
the  peace,"  etc. 

In  Johnson  v.  State,  26  N.  J.  L.  313, 
the  formal  parts  of  the  indictment  were 
as  follows: 
"  Bergen  Oyer  and  Terminer  and  General 

Jail  Delivery,  December  Term,  A.  D. 

Bergen  county,  to  wit:  —  The  grand 
inquest  of  the  State  of  New  Jersey,  in 
and  for  the  body  of  the  county  of 
Bergen,  upon  their  oaths  present,  that 
Susan  Ann  Smith  *  *  *  late  of  the 
township  of  Franklin,  in  said  county  of 
Bergen  *  *  *  on  ih&Jifth  day  of  October, 
in  the  year  one  thousand  eight  hundred 
&nA  fifty-four ,  with  force  and  arms,  at 
the  township  aforesaid,  in  the  county 
aforesaid  and  within  the  jurisdiction  of 
this  court,  (charging  the  particular  offense 
in  appropriate  language),  to  the  evil  ex- 
ample of  all  others  in  like  manner  of- 
fending, contrary  to  the  form,  etc.,  and 
against  the  peace,"  etc. 

In  State  v.  Lyon,  45  N.  J.  L.  272,  the 
formal  parts  were: 
''Essex  Oyer  and  Terminer  and  General 

Jail  Delivery,  September  Term,  A.  D. 

Essex  county,  to  wit:  —  The  grand 
jurors  of  the  State  of  New  Jersey,  in  and 
for  the  body  of  the  county  of  Essex, 
upon  their  oaths  present,  that  Aaron  K. 
Lyon,  late  of  the  township  of  East 
Orange,  in  the  county  of  Essex  afore- 
said, on  the  first  day  of  July,  in  the 
)'ear  of  our  Lord  one  thousand  eight 
hundred  and  eighty-one,  with  force  and 
arms,  at  the  township  aforesaid,  in  the 
county  aforesaid,  and  within  the  juris- 
diction of  this  court  (charging  the  offense 
in  appropriate  language),  contrary  to  the 
form,  etc.,  and  against  the  peace,"  etc. 

2.  Term  at  which  the  indictment  was 
found   may   be   stated    by   the   use  of 
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Mercer  County,  to  wit:  The  grand  inquest  of  the  State  oi  New 
Jersey,  in  and  for  the  body  of  the  county  of  Mercer,  upon  their 
respective  oaths — ^ 

Present,  XhdX  John  Farrell,  late  of  the  city  of  Trenton,  in  the  said 
county  of  Mercer,  on  t\\&  fifth  day  oi  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-one,'^  with  force  and  arms,  at 
the  city  of  Trenton  aforesaid,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  this  court,*  ^  {charging  the  particular  offense  in  appro- 
priate language')^  [contrary  to  the  form  of  the  statute  in  such  case 


Arabic     figures     instead     of     English 
words.     Johnson  v.  State,  26  N.  J.  L. 

313- 

It  is  not  necessary,  in  the  record  of  a 
criminal  conviction,  to  state  where  the 
trial  was  had.  In  New  Jersey,  the 
court  can  be  held  at  but  one  place,  that 
designated  by  the  statute,  and  it  will 
be  intended  that  the  trial  was  had 
there.     West  v.  State,  22  N.  J.  L.  212. 

1.  Statements  Concerning  Grand  Jurors 
—  Generally.  —  That  the  name  of  the 
grand  juror  as  stated  in  the  caption 
differs  substantially  from  his  name  in 
the  panel  is  immaterial  if  in  reality 
the  person  is  the  same.  State  v. 
Norton,  23  N.  J.  L.  33;  State  v.  Dayton, 
23  N.  J.  L.  49. 

Affirmation.  —  Where  the  indictment 
purports  to  have  been  upon  the  aflSrma- 
tion  of  one  or  more  grand  jurors,  it 
must  appear  that  these  persons  were 
entitled  by  law  to  affirm  instead  of  tak- 
ing an  oath.  State  v.  Harris,  7  N.  J.  L. 
361;  State  V.  Jones,  9  N.  J.  L.  357. 

"  Oath''  is  proper,  and  not  "oaths," 
though  the  latter  will  not  vitiate  the 
commencement.  State  w.  Morris  Canal, 
etc.,  Co.,  22  N.  J.  L.  537;  Johnson  v. 
State,  26  N.  J.  L.  313.  State  v.  Dayton, 
23  N.  J.  L.  49- 

2.  Time  of  Commission  of  Offense  — 
Failure  to  state  the  time  of  the  commis- 
sion of  the  offense,  when  time  is  not  of 
the  essence  of  the  crime^will  not  vitiate 
the  indictment.  Ketline  v.  State,  59 
N.  J.  L.  468. 

Omission  of  the  date  of  the  commis- 
sion of  an  offense  may  be  supplied  by 
amendment,  time  not  being  a  constitu- 
ent part  of  the  offense.  Ketline  v. 
State,  58  N.  J.  L.  462, 

Figures,  by  statute,  may  now  be  used. 
Johnson  v.  State,  26  N.  J.  L.  313. 
Though  formerly  figures  were  not  al- 
lowed.    Berrian  v.  State,  22  N.  J.  L.  9. 

3.  Place  of  Commission  of  Offense.  — 
Charging  an  offense  to  have  been  com- 
mitted on  the  25th  day  of  August,  1824, 
in  the  county  of  Warren,  was  ground 


for  quashing  an  indictment,  where  the 
law  creating  the  county  of  Warren  did 
not  pass  until  the  following  November. 
State  V.  Jones,  8  N.  J.  L.  307.  Compare, 
however.  State  v.  Jones,  9  N.  J.  L.  357. 

4.  Charging  Part —  Generally.  —  Fail- 
ure to  allege  all  necessary  facts  consti- 
tutes a  ground  for  quashal  of  the 
indictment.  Haase  v.  State,  53  N.  J. 
L.  34. 

'^'' Feloniously"  is  not  necessary  in 
charging  a  misdemeanor,  unless  such 
word  is  used  in  the  statute.  Randall  v. 
State,  53  N.  J.  L.  488. 

Immaterial  defects  for  which  an  in- 
dictment shall  not  be  held  to  be  insuf- 
ficient, nor  quashed,  are  enumerated  in 
the  statute.  N.  J.  Gen.  Stat.  (1895),  p. 
1 1 28,  §§  40,  42. 

Intent  must  be  alleged  when  it  con- 
stitutes a  material  ingredient  of  the 
offense.  State  v.  Malloy,  34  N.  J.  L. 
410. 

Evil  intent  must  be  alleged,  in  charg- 
ing a  statutory  offense,  where  there  are 
no  express  words  in  the  statute  making 
the  act  a  criminal  one,  and  this  may  be 
done  by  use  of  the  word  "  wilfully." 
State  V.  Startup,  39  N.  J.  L.  423. 

Negativing  Exceptions.  —  Provisos  in 
the  statute  which  constitute  exceptions 
to  the  duty  imposed  should  be  nega- 
tived in  the  indictment.  State  v. 
Startup,  39  N.  J.  L.  423. 

Statutory  Offense,  —  Charging  the 
offense  in  the  language  of  the  statute  is 
ordinarily  sufficient.  State  v.  Startup, 
39  N.  J   L.  423. 

But  in  charging  a  statutory  offense 
under  the  statute  which  defines  the 
crime,  by  reference  to  the  name  of 
another  well  known  crime,  the  indict- 
ment must  not  follow  the  mere  statutory 
language,  but  give  all  the  particulars 
constituting  the  crime  referred  to. 
Titus  V.  State,  49  N.  J.  L.  36. 

In  charging  a  statutory  offense,  it  is 
sufficient  to  bring  the  defendant  within 
the  statutory  description  of  the  crime. 
Slate  V.  Halstead,  39  N.  J.  L.  402. 
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made  and  provided  and  against  the  peace  of  this  state,  the  govern- 
ment and  dignity  of  the  same].t  ^ 

Bayard  Stockton.,  Prosecutor  of  the  Pleas. 
{Indorsements.  )2 

Form  No.  10709.' 

Territory  of  New  Mexico,  \  In    the    District    Court,    at    the    Special 
County  oi  Santa  Fe.  j  March  Term,  a.  d.  i89P. 

The  grand  jurors  for  the  territory  oi  New  Mexico,  taken  from  the 
body  of  the  good  and  lawful  men  of  the  county  of  Santa  Fe  aforesaid, 
duly  elected,  impaneled,  sworn  and  charged,  at  the  term  aforesaid, 
to  inquire  in  and  for  the  county  of  Santa  Fe  aforesaid,  upon  their 
oaths  do  present,  thzt  John  Doe,  late  of  the  county  oi  Santa  Fe,  ter- 
ritory of  New  Mexico,  on  the  first  day  oi  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,^  at  the  county  of 
Santa  Fe  aforesaid,  with  force  and  arms,*  (charging  the  particular 
offense  in  appropriate  language'),^  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  territory  of  Neiv  Mexico.\ 

Daniel  Webster,  District  Attorney  for  the  Counties  of 
Santa  Fe^  San  Juan  and  Rio  Arriba. 

{Indorsements.  )* 


Surplusage. — Immaterial  allegations, 
not  constituting  ingredients  of  the 
offense  charged,  may  be  considered  as 
surplusage.     State  v.  Kern,  51  N.  J.  L. 

259- 

^'Unlawfully"  is  not  necessary  in 
charging  a  misdemeanor  unless  such 
word  is  used  in  the  statute.  Randalls'. 
State,  53  N.  J.  L.  488. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  New  Jersey  see  Forms  Nos. 
10458,  9648,  9551,  8309,  8299, 7494,  6126, 
6123,  2359. 

1.  Conclusion.  —  The  words  enclosed 
by  [  ]  are  not  found  in  the  reported 
case;  however,  they  are  usually  in- 
serted. 

Failure  to  conclude  "  contrary  to  the 
form  of  the  statute  in  such  case  made 
and  provided"  was  held  to  be  im- 
material   in  State  v.  Berry,  9  N.  J.   L. 

374- 

2.  Indorsements. —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

8.  New  Mexico. —  Comp.  Laws  (1897), 
§  990  et  seq.  See  also  supra,  note  2, 
p.  629. 

In  Territory  v.  Heacock,  5  N.  Mex. 
54,  the  formal  parts  of  the  indictment 
were  as  follows: 

"In  the  District  Court,  at  the  May 
term,  a   d.  i8<P6. 


Territory  of  New  Mexico,  ) 
County  of  Bernalillo.  \  ^  ' 

The  grand  jurors  of  the  territory  of 
New  Mexico,  taken  from  the  good  and 
lawful  men  of  the  county  of  Bernalillo 
of  the  territory  of  New  Mexico  afore- 
said, duly  elected,  empaneled,  sworn 
and  charged,  at  the  term  aforesaid  to 
inquire  in  and  for  the  county  of  Berna- 
lillo aforesaid,  upon  their  oaths  do  pre- 
sent that  *  (charging  the  offense  in  proper 
language),  contrary  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dig- 
nity of  the  territory  of  New  Mexico. 
Harvey  B.  Ferguson,  District 
Attorney  for  the  Second 
District  of  New  Mexico," 

4.  Time  of  Commission  of  Offense. — 
''' Instantly"  was  held  to  be  equivalent 
to  the  words  "  then  and  there."  Bor- 
rego  V.  Territory,  8  N.  Mex.  446. 

"  On  or  about"  a  designated  date  is 
insufficient  as  to  the  time  of  the  commis- 
sion of  the  offense.  Territory  v.  Armijo, 
7  N.  Mex.  571. 

5.  Charging  Part.  —  The  words  of  the 
statute  defining  the  crime  must  be 
used,  and  a  material  variation  there- 
from will  be  fatal.  Tenorio  v.  Terri- 
tory, I  N.  Mex.  279. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  New  Mexico  see  Forms  Nos. 
10579,  10507.  5167. 
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Form  No.  10710.' 
(Cook's  Code  Grim.  Proc.  N.  Y.  (1898),  §  276.) 

Supreme  Court,  County  of  Suffolk."^ 
The  People  of  the  State  of  New  York  ' 
against 
John  Doe. 

The  grand  jury  of  the  county  of  Suffolk^  by  this  indictment  accuse 
John  Doe  of  the  crime  of  arson,^  committed  as  follows:* 


1.  New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  276  et  seq.  Section  276 
has  been  cited  and  construed  in  the 
following  cases:  People  v.  Everhardt, 
104  N.  Y.  591;  People  v.  Bellows,  i 
How. '  Pr.  N.  S.  (N.  Y.  Oyer  &  T.  Ct.) 
149;  People  V.  Willson,  109  N.  Y.  345; 
People  V.  Farrell,  (Supreme  Ct.)  28  N.  Y. 
St.  Rep.  43;  People  J*.  Harris,  (Supreme 
Ct.)28  N.  Y.  St.  Rep.  297;  People  v,  Du- 
mar,  106  N.Y.  502;  People z/.Willett,  102 
N.  Y.  251;  People  v.  Conroy,  97  N.  Y. 
62;  People  V.  Dimick,  107  N.  Y.  13; 
People  V.  Menken,  36  Hun  (N.  Y.)9o; 
People  V.  Burns,  53  Hun  (N.  Y.) 
274;  People  V.  Everest,  51  Hun  (N.  Y.) 
19;  People  V.  Grimshaw,  33  Hun 
(N.  Y.)  505;  People  v.  Barber,  48  Hun 
(N.  Y.)  198;  People  v.  Peck,  2  N.  Y. 
Crim.  Rep.  314. 

See  also  supra,  note  2,  p.  629. 

Forms  of  indictments  in  full  are  set 
out  in  People  v.  Sully,  5  Park  Cr.  Rep. 
(N.  Y.  Super.  Ct.)  142;  People  z^.  Smith, 
5  Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.) 
490;  People  z>.  Moody,  5  Park.  Cr.  Rep. 
(N.  Y.  Supreme  Ct.)  568. 

2.  In  the  city  and  county  of  New  York, 
the  indictment  should  commence  as 
follows: 

'  "  Supreme  Court,  City  and  County  of 
New  York"  etc.;  or 

"  Court  of  General  Sessions  of  the  City 
and  Coanty  of  New  York,"  etc.  Cook's 
Code  Crim.  Proc.  N.  Y.  (1898),  §  276. 

In  the  county  court,  the  indictment 
should  commence  as  follows: 

"  The  County  Court  of  the  County  of 
Suffolk,"  &\.c.  Cook's  Code  Crim.  Proc. 
N.  Y.  (1898),  §  276. 

3.  Name  of  the  county,  or  of  the 
city,  or  of  the  city  and  county  in  which 
the  indictment  is  found  should  here 
be  inserted.  Cook's  Code  Crim.  Proc. 
N.  Y.  (1898),  §  276. 

4.  Name  of  the  offense,  if  it  have  one, 
such  as  treason,  murder,  arson,  man- 
slaughter, or  the  like,  or  if  it  be  a 
misdemeanor  having  no  general  name, 
such  as  libel,  assault,  or  the  like,  a 
brief  description  of  it  as  given   by  the 


statute  should  be  inserted.  Cook's 
Code  Crim.  Proc.  N.  Y.  (1898),  §  276. 

Naming  the  crime  in  an  indict- 
ment is  a  mere  matter  of  form,  which 
may  or  may  not  be  stated:  if  stated  in- 
correctly, it  does  not  vitiate  or  control 
the  character  of  the  crime  as  against 
specific  allegations  of  facts  in  the  body 
of  the  indictment.  People  t/.  Sullivan, 
4  N.  Y.  Crim.  Rep.  193.  But  compare 
People  V.  Dumar,  106  N.  Y.  502. 

5.  Commencement  —  Generally.  —  The 
words  "  The  jurors  for  our  Lady  the 
Queen  on  iheir  oath  present,  that"  is 
not  the  caption,  but  the  commence- 
ment of  the  indictment.  People  v. 
Bennett,  37  N.  Y.  117. 

Absence  of  the  title  of  the  action  and  a 
statement  of  the  court  in  which  the 
indictment  is  found  and  presented  is 
immaterial  if  it  otherwise  appears  that 
the  indictment  was  found  in  the  proper 
court  and  action  and  that  no  prejudice 
to  the  defendant  could  or  did  ensue. 
People   V.   Peck,   2   N.  Y.   Crim.    Rep. 

314- 

Name  of  the  justice  who  held  the  court 
need  not  be  stated.  People z'.  Willson, 
109  N.  Y.  345. 

When  and  where  the  court  was  held, 
at  which  the  indictment  was  found, 
need  not  be  stated.  People  v.  Willson, 
109  N.  Y.  345. 

Statements  Concerning  Grand  Jurors  — 
Generally. — In  People  v.  Peck,  2  N.Y. 
Crim.  Rep.  314,  it  was  held  that  an  in- 
dictment in  the  common  form,  begin- 
ning: 

"  City  and  County  of  New  York,  ss. 
The  jurors  of  the  people  of  the  state  of 
New  York,  in  and  for  the  body  of  the 
city  and  county  of  New  York,  upon 
their  oath  present,"  etc.,  was  sufficient 
as  containing  a  statement  as  to  the 
finding  by  a  grand  jury. 

"  In  and  for  the  body  of  the  county 
of  Suffolk""  is  sometimes  inserted  in  the 
commencement.  People  v.  Bennett, 
37  N.  Y.  117. 

Concurrence  of  twelve  jurors  is  neces- 
sary.    People  V.  Shattuck,  6  Abb.  N. 
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The  said  John  Doe^on  the  first  day  of  January,  iS99,^  at  the  village 
oi  Norihpori,  in  the  town  oi  Huntington,  in  this  county,*  ^  (^charging 
the  particular  offense  in  appropriate  language').  \  * 

Daniel  Webster, 
District  Attorney  of  the  County  of  Suffolk. 


Cas  (N.  Y.  Super.  Ct.)  33;  Dawson  v. 
People,  25  N.  Y.  399. 

Names  of  the  grand  jurors  need  not  be 
stated.  People  v.  Willson,  log  N.  Y. 
345;  People  V.  Bennett,  37  N.  Y.  117. 

1.  Name  of  Defendant — Generally. — 
See  People  i/.  Adams,  17  Wend.  (N.  Y.) 

475. 

'"Alias"  has  been  held  to  be  an  Eng- 
lish word,  in  Kennedy  v.  People,  39  N. 
Y.  245,  so  far  as  it  relates  to  indict- 
ments. 

Idem  Sonans.  —  '■'■  Petris'"  for  " /*^- 
trie"  is  not  a  misnomer,  as  the  pro- 
nunciation is  the  same  in  each  name. 
Petrie  v.  Woodworth,  3  Cai.  (N.  Y.)  219. 

'" Junior,"  or  "Younger," — As  to 
whether  "junior,"  or  "younger," 
forms  a  part  of  a  name,  see  People  v. 
Collins,  7  Johns.  (N.  Y.)  549. 

Middle  Name,  —  Whether  the  middle 
letter  of  a  name  forms  any  part  of  the 
christian  name,  qucere.  Franklin  v. 
Talmadge,  5  Johns.  (N.  Y  )  84. 

Wrong  Name. — When  defendant  is 
indicted  by  a  fictitious  or  erroneous 
name,  his  true  name  may  be  inserted  in 
subsequent  proceedings.  Cook's  Code 
Crim.  Proc.  N.  Y.  (1898),  §  277.  This 
section  is  cited  and  construed  in  People 
V.  Everhardt,  104  N.  Y.  591;  Walter  v. 
People,  32  N.  Y.  147;  Barnesciotta  v. 
People,  10  Hun  (N.  Y.)  137;  People 
V.  Byrns,  2  N.  Y.  Crim.  Rep.  398. 

2.  Time  of  Commission  of  Offense.  — The 
precise  time  at  which  the  crime  was 
committed  need  not  be  stated  in  the  in- 
dictment, but  it  may  be  alleged  to 
have  been  committed  at  any  time 
before  the  finding  thereof,  except  where 
the  time  is  a  material  ingredient  in  the 
crime.  People  v.  Jackson,  iii  N.  Y. 
362;  People  V.  Emerson,  53  Hun  (N. 
Y.)  437;  People  V.  Krank,  46  Hun  |N. 
Y.)  632. 

If  the  day  and  year  can  be  collected 
from  the  whole  statement,  although 
time  is  not  specially  alleged,  time  is 
sufficiently  averred.  Gill  v.  People,  3 
Hun  (N.  Y.)  187;  60  N.  Y.  643. 

"  0«  Divers  Other  Days." — Charging 
an  offense  on  a  particular  day  and  also 
on  divers  other  days  is  good,  as  a  day 
fixed  is  alleged,  the  words  "and  also 
on  divers  other  days  "  being  regarded 


as  surplusage.     People    v.  Adams,  17 
Wend.  (N.  Y.)  475- 

One  of  two  dates,  if  possible,  may  be 
rejected  as  surplusage.  People  v. 
Adams,  17  Wend.  (N.  Y.)  475. 

3,  Place  of  Commission  of  Offense  — 
Generally. —  Ordinarily  nothing  more 
than  the  name  of  the  county  is  required. 
Haskins  v.  People,  16  N.  Y.  344. 

Minor  Locality.  —  Naming  as  the 
place  a  minor  locality,  such  as  a  town, 
township,  city,  etc.,  is  equivalent  to 
naming  also  the  county  in  which  the 
town,  township  or  city,  etc.,  is.  Van- 
derwerker  v.  People,  5  Wend.  (N.  Y.) 
530. 

4.  Charging  Part  —  Generally.  —  The 
facts  which  constitute  the  crime  must 
be  alleged.  People  v.  Haight,  54  Hun 
(N.  Y.)  8;  People  v.  Dumar,  106  N.  Y. 
502. 

No  material  fact  must  be  omitted. 
Sauser  v.  People,  8  Hun  (N.  Y.)  302. 

See  also  People  v.  Bliven,  112  N.  Y. 
79;  People  V.  Willson,  109  N.  Y.  345; 
People  V.  Dimick,  107  N.  Y.  13;  People 
V.  Dunn,  53  Hun  (N.  Y.)  381;  People  v. 
Burns,  53  Hun  (N.  Y.)  274;  People  v. 
Everest,  51  Hun  (N.  Y.)  19;  People  v. 
Klock,  48  Hun  (N.  Y.)  275;  People 
V.  Barber,  48  Hun  (N.  Y.)  198;  People 
V.  Reavey,  38  Hun(N.  Y.)4i8;  People  v. 
Moore,  37  Hun  (N.  Y.)  84. 

Certainty.  —  The  indictment  must 
charge  the  crime  with  particularity, 
and  must  contain  a  plain  and  concise 
statement  of  the  acts  constituting  the 
offense,  as  required  by  N.  Y.  Code 
Crim.  Proc,  §  275.  People  v.  Willis, 
(N.  Y.  1899)  53  N.  E.  Rep.  29. 

Certainty  required  in  the  charging 
part  is  such  as  will  advise  the  defend- 
ant in  such  a  way  that  he  may  under- 
stand the  offense  with  which  he  is 
charged  and  make  preparations  neces- 
sary to  establish  his  innocence.  People 
V.  Bellows,  I  How.  Pr.  N.  S.  (N.  Y. 
Oyer  and  T.  Ct.)  149;  People  v.  Farrell, 
(Supreme  Ct.)  28  N.  Y.  St.  Rep.  43; 
Pontius  V.  People,  82  N.  Y.  339;  Frazer 
V.  People,  54  Barb.  (N.  Y.)  306;  People 
V.  Dunn,  7  N.  Y.  Crim.  Rep.  173. 

Immaterial  Defects.  —  Clerical  errors 
will  not  vitiate  the  indictment.  Shay  v. 
People,  22  N.  Y.  317. 


700 


Volume  9. 


10710. 


INDICTMENTS. 


10711. 


(^Indorsements.  )^ 

Form  No.  10711.' 

North  Carolina,"^  {  Superior  Court, 
IVake  County.^     \  March  Term,  a.  d.  iS99.^ 
The   jurors   for   the  state  upon   their  oath   present,*  that  /ohn 


If  the  sense  be  clear,  nice  objections 
ought  not  to  be  regarded.  People  v. 
Warner,  5  Wend.  (N.  Y.)  271. 

Statutory  Offenses.  —  Following  the 
language  of  the  statute  is  sufficient. 
People  V.  Farrell,  (Supreme  Ct.)  28  N. 
Y.  St.  Rep.  43;  People  v.  Kelly,  3  N.  Y. 
Crim.  Rep.  272;  People  v.  Weldon,  in 
N.  Y.  569;  People  v.  Smith,  6  N.  Y.  Crim. 
Rep.  470;  People  v.  Burns,  53  Hun 
(N.  Y.)  274;  Phelps  V.  People,  72  N.  Y. 
334;  People  V.  Van  Pelt,  4  How.  Pr. 
(N.  Y.  Oyer  and  T.  Ct.)  36;  People  v. 
King,  no  N.  Y   418. 

The  language  of  the  statute  need  not 
be  followed  exactly.  People  v.  Whe- 
don,  2  N.  Y.  Crim.  Rep.  318;  Frazer  v. 
People,  54  Barb.  (N.  Y.)  306;  People  v. 
Jaehne,  103  N.  Y.  182;  People  v.  Dim- 
ick,  5  N.  Y.  Crim.  Rep.  185;  People  v. 
Buddensieck,  4  N.  Y.  Crim.  Rep.  230. 

Words  of  similar  import  to  those 
used  in  the  statute  are  sufficient.  Mat- 
ter of  Gray,  2  N.  Y.  Crim.  Rep.  302; 
Tully  V.  People,  67  N.  Y.  15. 

An  indictment  is  not  sufficient  which 
does  not  accurately  and  clearly  allege 
all  the  ingredients  of  which  the  offense 
is  composed,  so  as  to  bring  the  accused 
within  the  true  meaning  and  intent  of 
the  statute  defining  the  offense.  Peo- 
ple V.  Dumar,  106  N.  Y.  502. 

Surplusage.  —  An  indictment  may  be 
sufficient  when,  after  discarding  cer- 
tain words  and  paragraphs,  it  complies 
with  Cook's  Code  Crim.  Proc.  N. 
Y.  (1898).  §  276.  People  V.  Everest, 
51  Hun(N.  Y.)  19. 

Aggravating  matter  in  an  indictment 
may  be  rejected  as  surplusage.  Peo- 
ple V.  Draper,  28  Hun   (N.  Y.)  i. 

Repugnant  allegations  interdicted  at 
common  law  are  still  vicious  under 
Cook's  Pen.  Code  N.  Y.  (1898).  §  275; 
People  V.  Wise,  3  N.  Y.  Crim.  Rep.  303. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  New  York  see  Forms  Nos. 
10577,  10573,  10550,  10537,  10529,  10519, 
105 14,  10508,  10494,  9654,  9653,  9609, 
9603,  9553,  9503,  9410,  8320,  8202,  8096, 
7756.  7681,  6765,  6758,  6622,  6616,  6595, 
6161,  5975,  5724,  5721,  5427,  5426,  4926, 
4925,  4822,  481 1,  4804,  4068,  2478,  2401, 
2380,  2355,  1130,  219. 


Joinder  of  Offenses.  —  But  one  offense 
must  be  charged.  Cook's  Code  Crim. 
Proc.  N.  Y.  (1898),  §  278.  This  section 
is  cited  and  construed  in  People  v. 
Dimick,  107  N.  Y.  13,  People  v.  Will- 
son,  109  N.  Y,  345;  People  v.  Dumar, 
106  N.  Y.  502;  People  v.  O'Donnell,  46 
Hun  (N.  Y.)  358;  People  v.  Callahan, 
29  Hun  (N.  Y.)  580;  People  v.  Klock, 
48  Hun  (N.  Y.)  275;  People  v.  Burns, 
53  Hun  (N.  Y.)  274;  People  v.  Charbi- 
neau,  115  N.  Y.  433. 

1.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

2.  North  Carolina.— CoAe.  (1883),  c. 
26. 

See  also  supra,  note  2,  p.  629. 

In  State  v.  Robbins,  123  N.  Car.  730, 
the  indictment  was  upheld  where  it 
appeared  it  consisted  of  two  papers 
bound  together  and  returned  as  one 
bill,  and  where  it  contained  two  charges 
designated  respectively  as  "first 
count"  and  "second  count." 

3.  Name  of  state  is  ordinarily  written 
in  the  margin,  but  this  is  unnecessary 
unless  required  by  statute.  State  v. 
Lane,  4  Ired.  L.  (26  N.  Car )  113. 

4.  Name  of  County.  —  Misrecital  of 
proper  county,  in  the  caption  of  the 
indictment,  furnishes  no  ground  for 
arrest  of  judgment.  State  v.  Sprinkle, 
65  N.  Car.  463.  The  indictment  in 
this  case  was  as  follows: 

"I  Sup e  rior 
"  State  of  North  Carolina,  I     Court, 

Iredell  County.  |      S p  r  i  ng 

J  Term,  1870. 

The  jurors  for  the  state  on  their  oath 
present,  that  Noah  Sprinkle,  Wiley 
Myers,  and  Mack  Lynch,  late  of  said 
county  of  Wilkes,"  etc. 

6.  The  words  "  Fal  Term,  1822,"  were 
held  not  to  render  the  indictment  de- 
fective where,  in  the  body  of  the  in- 
dictment, the  time  was  charged  as 
being  "on  the  first  of  August  of  the 
present  year."  State  v.  Haddock,  2 
Hawks  (g  N.  Car.)  461. 

6.  Commencement  of  the  indictment  is 
usually  extended  to  embrace  such 
matter  as  was  formerly  contained  in 
the  caption  proper.     State  v.  Sutton,  I 
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Doe^"^  late  of  the  county  of  Wake^  on  the_/?r^/day  oi  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,"^  at  and 
in  the  county  aforesaid,*  ^  {charging  the  particular  offense  in  appro- 
priate language^  against  the  form  of  the  statute  in  such  case  made 


Murph.  (5  N.  Car.)  281;  State  v.  Was- 
den,  Term  (4  N,  Car.)  163;  Stale  v.  Had- 
dock, 2  Hawks  (9  N.  Car.)  461. 

1.  Name  of  Defendant.  —  See  State  v. 
Bell,  65  N.  Car.  313. 

2.  Time  of  Commission  of  Offense  — 
Generally.  —  The  day  and  year  of  the 
commission  of  the  offense  should  be 
stated.  State  v.  Roach,  2  Hayw.  (3 
N.  Car.)  352.  But  it  is  unnecessary  to 
state  the  day  and  year  specifically  as 
at  common  law.  State  v.  Sam,  2  Dev. 
L.  (13  N.  Car.)  567;  State  v.  Caudle,  63 
N.  Car.  30;  State  v.  Swaim,  97  N.  Car. 
462. 

Figures.  —  The  day  of  the  month  on 
which  the  ofifense  was  committed  may 
be  stated  in  figures.  State  v.  Dickens, 
I  Hayw.  (2  N.  Car.)  406.  But  see 
^'twejltk"  for  '^twelfth"  has  been 
held  to  be  immaterial.  State  v.  Shep- 
herd, 8  Ired.  L.  (30  N.  Car.)  195. 

Impossible  day  will  vitiate  the  indict- 
ment. State  V.  Sexton,  3  Hawks  (10 
N.  Car.)  184.  But  one  of  two  dates,  if 
possible,  may  be  rejected  as  surplus- 
age. State  V.  Woodman,  3  Hawks  (10 
N.  Car.)  384. 

3.  Place  of  Commission  of  Offense.  — 
See  N.  Car.  Code  (1883),  §  1194;  State 
V.  Outerbridge,  82  N.  Car.  617;  State 
V.  Mitchell,  83  N.  Car.  674. 

Ordinarily  nothing  more  than  the 
name  of  the  county  is  required.  State 
V.  Lamon,  3  Hawks  (10  N.  Car.)  175; 
State  V.  Glasgow,  Conf.  Rep.  (i  N. 
Car.)  38. 

4.  Charging  Part — Generally.  —  It  is 
not  necessary  to  charge  anything  more 
than  is  necessary  to  make  out  the  of- 
fense. State  V.  Ballard,  2  Murph.  (6 
N.  Car.)  186.  But  every  material  aver- 
ment necessary  to  constitute  the  of- 
fense must  be  charged.  State  v. 
Woodly,  2  Jones  L.  (47  N.  Car.)  276. 

Bad  spelling  does  not  necessarily 
vitiate  an  indictment.  State  v.  Molier, 
I  Dev.  L.  (12  N.  Car  )  263. 

"Feloniously." — The  general  rule  is 
that  the  use  of  the  word  "  feloniously," 
in  charging  a  misdemeanor,  will  be 
treated  as  surplusage.  State  v.  Ed- 
wards, 90  N.  Car.  710.  But  in  charging 
afelony  the  word  "  feloniously  "should 
be  used.  State  v.  Roper,  88  N.  Car. 
656;  State  V.  Jesse,  2  Dev.  &  B.  L.  <^I9 


N.  Car.)  297;  State  v.  Scott,  72  N.  Car. 
461. 

Immaterial  Defects.  —  See  N.  Car. 
Code  (1883),  §§  1183,  1189;  State  v. 
Rinehart,  75  N.  Car.  58;  Anonymous, 
2  Hayw,  (3  N.  Car.)  140;  State  v.  Burke, 
108  N.  Car.  750;  State  v.  Roach,  2 
Hayw  (3  N.  Car.)  352;  State  v.  Shep- 
herd, 8  Ired.  L.  (30  N.  Car.)  195;  State 
V.  Abernathy.  Busb.  L.  (44  N.  Car.) 
428;  Stale  V.  Noblett,  2  Jones  L.  (47  N. 
Car.)  418;  State  v.  Storkey,  63  N.  Car. 
7;  State  V.  Caudle,  63  N.  Car.  30;  State 
V,  Smith,  63  N.  Car.  234;  State  v.  Wise, 
66  N.  Car.  120;  State  v.  Purdie,  67  N. 
Car.  326;  State  v.  Haney,  67  N.  Car. 
467;  State  V.  Simons,  70  N.  Car.  336; 
State  V.  Davis,  80  N.  Car.  384;  Slate  v. 
Jones,  80  N.  Car.  415;  State  v.  Parker, 
81  N.  Car.  531;  State  v.  Joyner,  81  N. 
Car.  534;  State  v.  Taylor,  83  N.  Car. 
601;  Stale  V.  Lowder,  85  N.  Car.  564; 
State  V.  Morgan,  85  N.  Car.  581. 

If  the  sense  be  clear,  nice  objections 
ought  not  to  be  regarded.  Slate  v. 
Moses,  2  Dev.  L.  (13  N.  Car.)  452. 

The  use  of  the  word  "  sive "  for 
"sieve"  was  immaterial  in  State  v. 
Molier,  i  Dev.  (12  N.  Car.)  263. 

Judicial  Proceedings.  —  Substance  of 
proceedings  only  need  not  De  set  forth 
where  in  an  indictment  it  is  necessary 
to  set  forth  the  judicial  proceedings  had 
in  any  case  then  or  formerly  pending 
in  any  court.  N,  Car.  Code  (1883),  g 
I184;  State  V.  Haney,  67  N.  Car.  467; 
State  V.  Evans,  69  N.  Car.  40;  State  v. 
Davis,  69  N.  Car.  495;  State  v.  Simons, 
70  N.  Car.  336. 

Negativing  Exceptions.  —  See  State  v. 
Turner,  106  N.  Car.  6gi. 

Statute  defining  offense  need  not  be  re- 
cited in  the  indictment.  State  v.  Cobb, 
I  Dev.  &  B.  L.  (18  N.  Car.)  115. 

Surplusage.  —  Aggravating  matter  in 
an  indictment  may  be  rejected  as  sur- 
plusage. State  V.  Cozens,  6  Ired.  L. 
(28  N.  Car.)  82. 

If  the  videlidet  be  repugnant  to  the 
premises,  it  will  not  vitiate  the  indict- 
ment, but  be  rejected  as  surplusage. 
State  V.  Haney,  i  Hawks  (8  N.  Car.) 
460. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses   in   North    Carolina   see    Forms 
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and  provided,  and   against   the  peace  and  dignity  of  the  state,  f 

Daniel  Webster,  Solicitor.^ 
{Indorsements.  )2 

Form  No.  i  o  7 1 2  .* 

^^Tr^tyfrdri^f'^'''  \  ""•  ^"  ^''^''''^  ^^"'^'  ^^^^  J""^^^'^^  District. 
The  State  of  North  Dakota^  ) 

against  >  Indictment. 

^ohn  Doe.^  ) 

The  grand  jury  of  the  state  of  North  Dakota,  in  and  for  the  county 
of  Griggs,  upon  their  oaths  present: 

That  heretofore,  to  wit,  on  the.  first  day  oi  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-nine,  at  the  county 
of  Griggs,  in  said  state  of  North  Dakota,  one  John  Doe,  late  of  said 
county  of  Griggs  and  state  aforesaid,  did  commit  the  crime  of  arson, 
committed  as  follows,  to  wit: 

That  at  said  time  and  place  the  said  John  Doe  *  {charging  the  par- 
ticular offense  in  appropriate  language~).^  This  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  North  Dakota.  \ 

Dated  at  Cooper stown  this  thirteenth  day  of  December,  i899. 

John  Smith,  Foreman  of  the  Grand  Jury. 
Daniel  Webster,  States  Attorney. 
{Indorsements.  )2 

Form  No.  107x3.' 

The  State  of  Ohio, )  In  the  Court  of  Common  Pleas,  of  Clarke  County, 
Clarke  County,  ss.  \       Ohio,  for  the  Term  oi  January,  a.  d.  \W9.^ 
The  jurors  of  the  grand  jury  of  the  state  of  Ohio,  within  and  for 

Nos.    10513,  10464,    10459,  9496,   9482,  %.  North  Dakota. —  Rev.  Codes  (1895), 

8491,  8280,  8071,  7757,  7752,  7683,  7682,  §8037  et  seq. 

6136,  6133,  6131,  5692,  5158,  5143,  4989,  See  also  supra,  note  2,  p.  629. 
4985,  4917,  2472,  2462,  2402,  2373,  2360,  4.  Party  Plaintiff.  —  Criminal  actions 
734.  733.  221,  212,  209.  are  prosecuted  in  the  name  of  the  State 
Indictment  is  set  out  in  full  in  State  of  North  Dakota,  as  a  party.  N.  Dak. 
V.  Roberts,  2  Dev.  &  B.  L.  (19  N.  Car.)  Rev.  Codes  (1S95),  §  7747. 
540;  State  V.  Shaw,  3  Ired.  L.  (25  N.  6.  Party  Befendant.  —  The  party  prose- 
Car.)  20;  State  V.  Robbins,  9  Ired.  L.  cuted  is  designated  as  the  accused  or 
(31  N.  Car.)  356;  State  v.  Williams,  12  as  the  defendant.  N.  Dak.  Rev.  Codes 
Ired.    L.   (34   N.    Car.)   172;     State    v.  (1895),  §  7748. 

Woodly,  2  Jones  L.  (47  N.  Car.)  277;  6.  Charging  Part.  —  For  illustration  of 

State   V.  Smith,  i  Murph.  (5  N.   Car.)  the   manner  of  charging  a   particular 

213;  State  V.  Booker,  123  N.  Car.  713.  offense  in  North  Dakota  see  Form  No. 

1.  Conclnsion.  —  ^Against  the  form  of  5145. 

the  statutes  "  is  proper,  even  when  the  act  Conclusion —  Signature  of  Attorney.  — 

cannot  be  made  out  to  be  criminal,  or  a  See  State  v.  Kerr,  3  N.  Dak.  523. 

penalty  to   be  incurred,  without  read-  7.  Ohio. —  Bates'  Anno.  Stat.  (1897), 

ing   more    than    one  statute.     State  v.  §  7212  et  seq. 

Muse,  4  Dev.  &  B.  L.  (20  N.  Car.)  319.  See  also  supra,  note  2,  p.  629. 

Signature  of  Solicitor.  —  See  State  v.  Using  a  lead-pencil  to  add  a  letter  to  a 

Yarrell,   12  Ired.   L.   (34  N.  Car.)  130;  word  before  the  indictment  is  found  by 

State  V.  Wise,  66  N.  Car.  120.  the  grand  jury  will  not  vitiate  it.     May 

2.  Indorsements.  —  For    forms   of  the  v.  State,  14  Ohio  461. 

proper  indorsement  to  be  made  upon  8.  Time  and  place  of  finding  is  suffi- 
the  indictment  see  infra.  Forms  Nos.  ciently  shown  by  a  statement  that  it 
10746  to  10791.  was  found  in  "  Tuscarawas  county,  at 
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the  body  of  the  county  of  Clarke,  impaneled,  sworn  and  charged  to 
inquire  of  crimes  and  offenses  committed  within  said  county  of  Clarke^ 
in  the  name  and  by  the  authority  of  the  state  of  Ohio,  on  their  oaths, 
do  find  and  present,^  that  John  Doe^  late  of  said  county,  on  the  first 
day  oi  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-nine,  with  force  and  arms  at  Blank  township,  in  said 
county  of  Clarke,  and  state  of  Ohio,*  ^  {charging  the  particular  offense  in 
appropriate  language),^  contrary  to  the  form  of  the  statute  in  such 


Xh^July  Term  of  the  Common  Pleas,  in 
the  year  one  thousand  eight  hundred 
a^nd  fifteen."  State  v.  Shanks,  Tappan 
(Ohio)  45- 

1.  Statements  Concerning  Grand  Jiuy  — 
Generally.  —  Stating  that  the  grand  jury 
were  impaneled  and  sworn,  etc.,  is 
sufficient.  Young  v.  State,  6  Ohio  435. 
But  it  is  not  necessary  to  state  that  the 
grand  jury  were  impaneled  and  sworn 
to  inquire  within  and  for  the  county. 
Hurley  v.  State,  6  Ohio  399. 

Stating  that  "The  grand  jurors  of 
the  state  of  Ohio,  inquiring  of  crimes 
and  ofifenses,  within  and  for  the  county 
of  Monroe,"  sufficiently  shows  a  grand 
jury  of  Monroe  county,  as  well  as  of 
the  state  of  Ohio.  Mackey  v.  State,  3 
Ohio  St.  362. 

"  In  the  name  and  by  the  authority  of 
the  state  of  Ohio,"  properly  alleged  in 
one  count,  need  not  be  repeated  in  sub- 
sequent counts.  Davis  v.  State,  19 
Ohio  St.  270. 

Names  and  number  of  the  grand  jury 
need  not  be  stated.  Young  v.  State,  6 
Ohio  435. 

2.  Name  of  Defendant.  —  Abbreviating 
the  christian  name  in  a  descriptive 
part  is  immaterial.  Lytle  v.  State,  31 
Ohio  St.  196;  so  held  where  "  Curt" 
was  used  for  "  Curtis." 

Initials  of  the  christian  name  may 
be  used  in  designating  the  defendant. 
Rockwell  V.  Stale,  12  Ohio  St.  427; 
Smith  V.  State,  8  Ohio  294. 

3.  Place  of  Commission  of  Offense  — 
Generally. — See  in  Knight  z/.  State,  54 
Ohio  St.  365,  where  the  omission  to  al- 
lege venue  was  considered  fatal. 

Ordinarily  nothing  more  than  the 
name  of  the  county  is  required.  Steed- 
man  V.  State,  II  Ohio  82. 

Averment  of  minor  locality,  however, 
as  a  local  description,  may  be  material, 
and  if  so,  requires  the  place  to  be  proved 
as  alleged.  Moore  v.  State,  12  Ohio 
St.  387. 

4.  Charging  Fart — Generally. —  Every 
circumstance  of  intention,  knowledge 
or  action  necessary  to  constitute  the 
ofifense   must  be  stated.     Anderson  v. 


State,  7  Ohio,  pt.  II,  250;  Stoughton  v. 
State,  2  Ohio  St.  562. 

The  indictment  must  be  positive  in 
its  statements.  Fouts  v.  State,  8  Ohio 
St.  98;  Drake  v.  State,  19  Ohio  St.  211. 

Certainty.  —  The  indictment  must  be 
certain.  Hotelling  v.  State,  3  Ohio  Cir. 
Ct.  Rep.  630,  2  Ohio  Cir.  Dec.  366; 
Ellars  V.  State,  25  Ohio  St.  385;  Rufer 
V.  State.  25  Ohio  St.  464. 

All  the  material  facts  necessary  to 
be  proven  to  procure  a  conviction 
must  be  alleged  with  reasonable  cer- 
tainty. Ellars  V.  State,  25  Ohio  St. 
385.  And  the  indictment  should  set 
forth  the  facts  constituting  the  crime, 
so  that  the  accused  may  have  notice 
of  what  he  has  to  meet  and  the  court, 
applying  the  law  to  the  facts  charged, 
may  see  that  a  crime  has  been  com- 
mitted. Lamberton  v.  State,  11  Ohio 
282. 

Alternative  Statements.  —  Use  of  the 
word  "  and,"  in  describing  an  offense, 
marked  in  the  disjunctive  in  the  stat- 
ute, is  approved.  State  v.  Conner,'  30 
Ohio  St.  405. 

"Feloniously." — The  old  rule  that 
an  indictment  for  a  felony  will  not 
support  a  conviction  for  a  misde- 
meanor has  no  application  in  Ohio, 
and  the  word  "feloniously"  has  not 
the  same  meaning  as  it  had  at  common 
law.  White  v.  State,  13  Ohio  St.  569; 
Matthews  v.  State,  4  Ohio  St.  539; 
Hess  V.  State,  5  Ohio  5;  Stewart  v. 
State,  5  Ohio  241. 

Immaterial  Defects.  —  No  indictment 
shall  be  deemed  invalid,  nor  shall  the 
trial,  judgment  or  other  proceedings 
be  stayed,  arrested  or  in  any  manner 
affected  for  any  surplusage  or  repug- 
nant allegation,  when  there  is  sufficient 
matter  alleged  to  indicate  the  crime 
and  person  charged;  nor  for  want  of 
averment  of  any  matter  not  necessary 
to  be  proved;  nor  for  any  other  defect 
or  imperfection  which  does  not  tend  to 
the  prejudice  of  the  substantial  rights 
of  the  defendant  upon  the  merits. 
Bates'  Anno.  Stat.  Ohio  (1897),  §  7215. 

Intent  must  be  alleged  when  it  is  a 
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case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Ohio.\ 

Daniel  Webster,  Prosecuting  Attorney.^ 
{^Indorsements.  )2 

Form  No.  i  o  7  1 4 .' 

United    States   of   America,    County   of  Woodward,    Territory   of 
Oklahoma,  ss. 

In  the  District  Court  of  the  Fifth  Judicial  District,  in  and  for  the 
county  of  Woodward  and  territory  of  Oklahoma,  at  the  December  term 
thereof,  begun  and  held  on  xho.  fourth  day  of  December,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  mnety-four,  in  the  city  of 
Woodward  and  territory  of  Oklahoma, 
The   Territory  of  Oklahoma^  \ 

against  V  Indictment  for  Murder. 

Oliver  P.  Jewell.^  ) 

First  Count.  The  grand  jurors,  duly  summoned  from  the  body  of 


material  ingredient  of  the  ofifense. 
Drake  v.  State,  19  Ohio  St.  211. 

Matters  of  judicial  notice  need  not  be 
stated.  Whiting  v.  State,  48  Ohio  St. 
220. 

Immaterial  variances  are  enumerated 
in  the  statute.  Bates'  Anno.  Stat. 
Ohio  (1897).  ^  7216. 

Negativing  Exceptions.  —  An  excep- 
tion need  not  be  negatived  where  the 
effect  of  the  exception  is  merely  to  ex- 
cept specified  acts  or  persons  from  the 
operation  of  the  general  prohibitory 
words  of  the  statute.  Hale  v.  State, 
58  Ohio  Stat.  676.  See  also  Slanglein 
V.  State,  17  Ohio  St.  453;  Howard  v. 
State,  II  Ohio  St.  328;  Becker  v.  State, 
8  Ohio  St.  391;  Cheadle  v.  Stale,  4  Ohio 
St.  477;  Wood  worth  v.  State,  4  Ohio 
St.  487;  Hirn  v.  State,  i  Ohio  St.  15; 
Krowenstrot  v.  State,  6  Ohio  Dec.  467; 
Krowenstrot  v.  State,  8  Ohio  Cir.  Dec. 
119. 

Statutory  Offenses. — While  it  is  bet- 
ter to  use  the  identical  words  of  the 
statute  which  are  descriptive  of  an 
offense,  it  is  not  absolutely  necessary: 
words  of  similar  import  may  be  em- 
ployed. Spencer  v.  State,  13  Ohio  401; 
Poage  V.  State,  3  Ohio  St.  229;  Stough- 
ton  V.  State,  2  Ohio  St.  562;  Hagar  v. 
State,  35  Ohio  St.  268;  Williams  v. 
State,  35  Ohio  St.  175.  Compare,  how- 
ever, Vanvalkenburg  v.  State,  11  Ohio 
404. 

Simply  following  the  words  of  the 
statute,  however,  will  not  be  sufficient 
where  such  language  does  not  suffi- 
ciently state  all  the  material  facts. 
Dillingham  v.  State,  5  Ohio  St.  280. 

Surplusage  may  be  rejected.  Smith 
V.  State,  8  Ohio  294;  Hess  v.  State,  5 


Ohio  5;  Holtz  v.  State,  30  Ohio  St.  486. 

Illustrations. — For  illustrations  of  the 
manner  of  charging  particular  offenses 
in  Ohio  see  Forms  Nos.  10582,  10509, 
9497,  8240,  8235,  8202,  8044,  6614,  4969, 
4956,  4927,  4918,  2456,  2403,  2366.  294, 
210,  21,  8. 

Form  of  indictment  held  to  be  good 
is  found  in  State  v.  Frieberg,  49  Ohio 
St.  585. 

Defective  form  of  indictment  is  found 
in  State  v.  Trisler,  49  Ohio  St.  583. 

1.  Signature  of  an  assistant  prosecuting 
attorney,  if  a  defect,  is  one  which  may 
be  waived  after  pleading.  Riflemaker 
V.  State.  25  Ohio  St.  395. 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

3.  Oklahoma.  —  Stat.  (1893),  §  5060 
etseq. 

See  also  supra,  note  2,  p.  629. 

The  formal  parts  of  the  indictment 
in  the  text  are  adapted  from  Jewell  v. 
Territory,  4  Okla.  53. 

The  sufficiency  of  an  indictment  is  a 
question  of  law  for  the  trial  court. 
Matter  of  Le  Roy,  3  Okla.  322. 

The  common  law  prevails,  when  the 
code  is  silent,  with  respect  to  criminal 
procedure.    Okla.  Stat.  (1893),  §4870. 

As  to  the  authority  of  the  legislature 
to  prescribe  form  of  indictment  see 
Slover  V.  Territory,  5  Okla.  506. 

4.  Party  Plaintiff.  —  Criminal  actions 
are  prosecuted  in  the  name  of  the  Ter- 
ritory of  Oklahoma,  as  a  party.  Okla. 
Stat.  (1893),  §  4872. 

5.  Defendant  is  the  party  designated 
to  be  prosecuted  in  a  criminal  action. 
Okla.  Stat.  (1S93),  §  4873. 


9  E.  of  F.  P.  —  45. 
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Woodward  county  and  territory  of  Oklahoma^  chosen,  examined, 
selected,  impaneled,  sworn  and  charged,  in  and  for  the  county  and 
territory  aforesaid,  to  inquire  into  and  true  presentment  make  of 
crimes  and  offenses  committed  in  the  county  and  territory  aforesaid, 
on  their  oaths  do  find  and  present:  ^ 

That  one  Oliver  P.  Jewell^  late  of  the  county  and  territory  afore- 
said, and  on  the  twenty-nifith  day  of  October,  a.  d.  \WJf.,  then  and  there 
being,  with  force  and  arms,  in  the  county  and  territory  aforesaid,* 
{charging  the  particular  offense  in  appropriate  language  in  three  counts^ 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  people  of  the  territory  of 
Oklahoma.  \ 

B.  B.  Smith,  County  Attorney,  Woodward  county,  O.  T. 

{Indorsements.  )2 


1.  Statements  Concerning  Grand  Jury.  — 

A  recital  of  the  drawing,  selecting  and 
inrpaneling  of  the  grand  jury  need 
not  be  contained  in  the  indictment. 
Jones  V.  Territory,  4  Okla.  45. 

That  the  grand  jury  presenting  the 
indictment  were  not  selected,  formed 
and  impaneled  as  provided  by  law  is 
no  ground  for  demurrer.  Fisher  v.  U. 
S.,  I  Okla.  252. 

Other  fonns  of  commencement  are  used. 
In  Territory  v.  Delana,  3  Okla.  573, 
the  indictment  commenced  as  follows: 
"  The  Territory  of  Oklahoma^  r     j  •     ^ 

fohn  Delana  and  Charles  JV.  f 
•^  Beacon.  J  ^'^- 

Of  the  November  term  of  the  District 
Court  of  the  j^^^jw^  judicial  district  of 
the  territory  of  Oklahoma,  within  and 
for  Canadian  county,  in  said  territory, 
in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-four,  the 
grand  jurors  chosen,  selected  and 
sworn,  in  and  for  the  county  of  Cana- 
dian, in  the  name  and  by  the  authority 
of  Oklahoma,  upon  their  oaths  present. 
That."  etc. 

In  Gatliff  v.  Territory,  2  Okla.  523, 
the  formal  parts  are  as  follows: 

"  In  District  Court,  in  and  for  Payne 
County. 

Territory  of  Oklahoma     "l 

vs.  ! 

Reese  Gatliff  and    William  j 

Gatliff,  defendants.  J 

Of  the  April  Term  of  the  District 
Court  of  the  First  Judicial  District  of 
the  Territory  of  Oklahoma,  within  and 
for  Payne  County,  in  said  Territory,  in 
the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-two,  the  grand 
jurors,  having  been  first  duly  chosen, 
selected,  empanneled,  sworn,  and 
charged  to  inquire  of  offenses  against 


the  laws  of  the  Territory  of  Oklahoma 
committed  within  said  county,  in  said 
Territory  of  Oklahoma,  upon  their  oaths 
aforesaid)  in  the  name  and  by  the 
authority  of  the  Territory  of  Oklahoma, 
do  find  and  present:     That,"  etc. 

2.  Charging  Part  —  Generally.  —  In- 
dictment must  fully  charge  the  crime 
and  set  out  all  that  the  law  requires  to 
be  proved.  No  material  fact  should 
be  omitted.    Jewell  v.  Territory,  4  Okla. 

53. 

Conjunctive  Statements.  — Where  sev- 
eral acts,  in  the  disjunctive,  which  sepa- 
rately or  together  may  constitute  the 
offense,  are  enumerated  in  the  statute, 
the  indictment  should  charge  more  than 
one  of  them  in  the  conjunctive.  Slover 
V.  Territory,  5  Okla.  506. 

Immaterial  Defects.  —  All  defects,  ex- 
cept that  the  indictment  does  not  state 
facts  sufficient  to  constitute  an  offense 
or  to  give  the  court  jurisdiction,  may 
be  waived  by  the  defendant.  Rhea  v. 
U.  S.,  6  Okla.  249. 

Intent  need  not  be  alleged,  unless  it 
is  a  necessary  ingredient  of  the  offense 
charged.  Garver  v.  Territory,  5  Okla. 
342. 

Negativing  Exceptions.  —  Exceptions 
not  embraced  within  the  same  clause 
which  defines  and  creates  the  offense, 
and  which  constitutes  no  part  of  the 
description  of  the  offense,  need  not 
be  negatived.  Garver  v.  Territory,  5 
Okla.  342. 

Surplusage.  —  See  Gatliff  v.  Territory, 
2  Okla.  523. 

Illustration.  —  For  illustration  of  the 
manner  of  charging  particular  offense 
in  Oklahoma  see  Form  No.  10572. 

A  complete  indictment  is  set  out  in 
Stutsman  v.  Territory,  (Okla.  1898)  54 
Pac.  Rep.  707. 

3.  Indorsements.  —  For   forms  of  the 
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Form  No.  107 15.' 

In  the  Circuit  Court  of  the  State  of  Oregon^  for  the  County  of 
Multnomah^ 

The  State  of  Oregon  )  ; 

against  >-  Indictment.  I 

yohn  Doe.  ) 

John  Doe  is  accused  by  the  grand  jury  of  the  county  oi Multno' 
tnah  by  this  indictment  of  the  crime  of  arson^  committed  as  follows: 

The  said  JohnDoe,^  on  the.  first  day  oi  January,  a.  d.  i89P,^  in  the 
county  oi  Multnomah  and  state  of  Orego?i,*  {charging  the  particular 
offense  in  appropriate  language),^  contrary  to  the  statutes  in  such  cases 


proper  indorsement  to  be  made  upon  the 
indictment  see  infra.  Forms  Nos.  10746 
to  10791. 

1.  Oregon. — Hill's  Anno.  Laws  (1892), 
§  1266  et  seq.  See  also  supra,  note  2, 
p.  629. 

The  statutory  form  given  in  Hill's 
Anno.  Laws  Oregon  (1892),  §  1269,  is 
as  follows: 

•  i'T'i     o*  ^      ^  r\  1  Circuit  QoMxX  {ox 

The  State  of  Oregon       ..  ^        c 

■'  I   ^"^   county   of 

T  L    ' r\  j     Multnoma  h, 

■^  '  J    stale  of  Oregon. 

John  Doe  is  accused  by  the  grand 
jury  of  the  county  of  Multnomah,  by 
this  indictment  of  the  crime  of  arson, 
committed  as  follows: 

The  sa.\di  John  Doe,  on  the  firsf  day 
of  January,  iSgg,  in  the  county  afore- 
said,* {charging  the  particular  offense  in 
appropriate  language).  \ 

Dated  at  Portland,  in  the  county 
aforesaid,  the  tenth  day  of  March,  a.  d. 
1899. 

Daniel  Webster.  District  Attorney." 

2.  Omitting  the  name  of  the  county  in 
the  title  is  a  technical  defect  not  affect- 
ing the  substantial  rights  of  the  de- 
fendant. People  V.  Biggins,  3  W. 
Coast  Rep.  678. 

8.  The  name  of  the  crime,  if  it  have 
one,  such  as  treason,  arson,  murder, 
manslaughter,  or  the  like,  or  if  it  be  a 
crime  having  no  general  name,  such  as 
libel,  assault  and  battery,  and  the  like, 
a  brief  description  of  it  as  given  by  law 
should  be  inserted.  Hill's  Anno.  Laws 
Oregon  (1892),  §  1269. 

Some  crimes  have  no  name,  and  the 
omission  of  the  name  of  the  crime,  or 
giving  it  a  wrong  name,  will  not  render 
the  indictment  invalid.  State  v.  Jarvis, 
18  Oregon  360. 

The  charging  part,  and  not  the  name 
by  which  the  offense  is  designated, 
controls  as  to  the  offense  charged. 
State  V.  Jarvis,  18  Oregon  360. 

4.  Name  of  Defendant. — The  use  of  the 


singular  verb  "  is,"  instead  of  the  plural 
one  "  are,"  in  referring  to  the  names 
of  two  defendants,  will  not  necessarily 
vitiate  the  indictment.  State  v.  Lee 
Ping  Bow,  ID  Oregon  27. 

5.  Time  of  Commission  of  Offense.  — 
Where  the  offense  is  in  its  nature  con- 
tinuing from  day  to  day,  or  constituted 
out  of  a  series  of  minor  acts,  it  is  suffi- 
cient to  charge  the  act  to  have  been  on 
a  particular  day.  State  v.  Ah  Sam,  14 
Oregon  347. 

6.  Charging  Part  —  Generally.  —  The 
indictment  should  always  contain  such 
specification  of  acts  and  descriptive 
circumstances  as  will,  upon  its  face,  fix 
and  determine  the  identity  of  the 
offense,  and  enable  the  court,  by  an 
inspection  of  the  record,  to  determine 
whether,  admitting  the  truth  of  the 
facts  specified,  an  offense  has  been 
committed.  State  v.  Dougherty,  4 
Oregon  200;  Frisbee  v.  State,  i  Oregon 
248. 

No  material  fact  must  be  omitted. 
State  V.  Smith,  11  Oregon  205. 

Words  should  be  construed  in  their 
usual  acceptation.  State  v.  O'Neil,  21 
Oregon  170. 

Code  Forms.  —  The  manner  of  stating 
the  act  constituting  any  particular 
crime,  as  set  forth  in  the  code  forms, 
may  be  used.  Hill's  Anno.  Laws 
Oregon  (1892),  §  1270. 

Following  the  forms  given  in  the 
appendix  to  the  criminal  code,  when 
such  forms  are  applicable,  will  be  suffi- 
cient State  V.  Spencer,  6  Oregon  152; 
State  V.  Ah  Lee,  18  Oregon  540;  State 
V.  Dodson,  4  Oregon  64. 

When  the  forms  given  in  the  appen- 
dix to  the  criminal  code  are  insufficient, 
other  forms,  as  nearly  similar  as  the 
case  may  be,  should  be  used.  State  v. 
Wright,  19  Oregon  258. 

Bad  grammar  will  not  vitiate  the  in- 
dictment. State  V.  Lee  Ping  Bow,  10 
Oregon  27. 
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made  and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Oregon.  \ 

Dated  at  Portland^  in  the  county  aforesaid,  this  tenth  day  of  March, 
A.  D.  \199. 

Daniel  Webster,  District  Attorney. 
{Indorsements.  )^ 

Form  No.  i  o  7  i  6 .« 

In  the  Court  of  Quarter  Sessions  of  the  Peace,   for  the  County  of 
Lackawanna,  February  Term,  a.  d.  i 899.3 
County  oi  Lackawanna,  ss. 

The  grand  inquest  of  the  commonwealth  oi  Pennsylvania,  inquiring 
in  and  for  the  body  of  the  county  oi  Lackawanna,  upon  their  oaths 
and  solemn  affirmations  respectively  do  present,  that  John  Doe,*  yeo- 
man, late  of  the  county  of  Lackawanna  aforesaid,  heretofore,  to  wit,  on 
the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,^  at  the  county  of  Lackawanna  aforesaid,  and 


Certainty.  —  The  indictment  must  be 
certain.  State  v.  Dougherty,  4  Oregon 
200;  State  V.  Ah  Sam,  14  Oregon  347. 

Conjunctive  Statements. —  Charging  an 
offense  under  a  statute  which  makes 
the  commission  of  several  acts  a  crime, 
using  the  disjunctive  word  "or,"  indict- 
ment should  use  the  conjunctive  word 
"and"  when  charging  the  defendant 
with  the  commission  of  more  than  one 
of  such  acts.  Slate  v.  Dale,  8  Oregon 
22q:  State  v.  Carr,  6  Oregon  133. 

Statutory  Offenses.  —  Charging  the 
offense  in  the  language  of  the  statute  is 
ordinarily  sufficient.  State  z/.  Shaw,  22 
Oregon  287;  State  v.  Light,  17  Oregon 
358;  State  z/.  Lee,  17  Oregon  488;  State 
V.  Ah  Sam,  14  Oregon  347;  State  v. 
Carr,  6  Oregon  133. 

But  following  the  language  of  the 
statute  is  not  sufficient  if  the  statute 
does  not  set  forth  the  crime  with  such 
certainty  as  to  apprise  the  accused  of 
the  offense.  State  v.  Shaw,  22  Oregon 
287;  State  V.  Lee,  17  Oregon  488.  But 
following  the  language  of  the  statute, 
and  omitting  to  state  the  acts  consti- 
tuting the  offense,  has  been  held  to  be 
sufficient  where  no  objection  was  made 
until  after  verdict.  Stale  v.  Doty,  5 
Oregon  491;  in  which  case  it  was  held, 
however,  that  the  indictment  would 
have  been  insufficient  upon  demurrer. 

Surplusage.  —  Unnecessary  words 
may  be  rejected  as  surplusage.  Slate 
V.  Home,  20  Oregon  485. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Oregon  see  Forms  Nos.  9483, 
4987,  4976.  4970,  4928,  49'9.  2445.  2390. 
2361.  1 1 24. 


Joinder  of  Offenses.  —  See  State  v, 
Jarvis,  18  Oregon  360. 

1.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

2.  Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  549,  §  17  ^'  seq. 

See  also  supra,  note  2,  p.  629. 

3.  Designating  the  conrt  as  "  Oyer  and 
Terminer"  is  sufficient.  Turner  v. 
Com.,  86  Pa.  St.  54. 

In  the  court  of  oyer  and  terminer  the 
commencement  is  as  follows: 

"In  the  Court  of  Oyer  and  Terminer 
and  General  fail  Delivery,  for  the  county 
of  Luzerne,  November  Session,  A.  D. 
18^. 

County  of  Luzerne,  ss.  The  grand 
inquest  of  the  commonwealth,"  etc. 

See  Volkavitch  v.  Com.,  (Pa.  1888) 
12  All.  Rep.  85. 

4.  Name  of  Defendant  —  Generally.  — 
Defendant  may  be  indicted  under  the 
name  he  has  assumed.  Alexander  v. 
Com.,  105  Pa.  St.  I. 

Misnomer  of  defendant  may  be  cured 
by  amendment.  Com.  v.  Early,  i  Lack. 
Jur.  (Pa.)  323. 

The  statute  of  additions  (i  Hen.  V, 
c.  5).  providing  for  the  addition  of  a 
stale,  degree  or  mystery  of  the  defend- 
ant, is  in  force  in  Pennsylvania.  Com. 
V.  Murphy,  12  Pa.  Co.  Ct.  Rep.  131;  4 
Del.  Co.  Ct.  Rep.  (Pa.  )  71,  i  Lack.  Jur. 
(Pa.)  127;  Com.  V.  France,  2  Brews. 
(Pa.)  568. 

Omitting  the  addition  is  a  ground 
for  quashal.  Com.  v.  Watrous,  i  Lack. 
Leg.  Rec.  (Pa.)  431. 

5.  Time  of  commission  of  offense  must 
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within  the  jurisdiction  of  this  court,^  with  force  and  arms,*  (^charging 
the  particular  offense  in  appropriate  language,))^  contrary  to  the  form  of 
the  act  of  the  general  assembly  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  commonweaXxh  o^  Pennsylvania.^ 

Daniel  Webster,  District  Attorney.^ 


be  stated,  so  as  to  show  that  the  offense 
is  not  barred  by  the  statute  of  limita- 
tions. Com.  V.  Owens,  3  Kulp  (Pa.) 
230. 

In  Com.  V.  McKee,  Add.  (Pa.)  33, 
the  indictment  was  bad  which  charged 
the  offense  to  have  been  committed  on 
a  day  which  was  subsequent  to  the  day 
of  trial. 

In  Simmons  v.  Com.,  i  Rawle  (Pa.) 
142,  the  indictment  was  not  vitiated 
for  stating  an  offense  to  have  been 
committed  on  the  ''^ first  March"  in- 
stead of  "  X\\&  first  day  of  March." 

Time  laid  on  an  impossible  day  will 
vitiate  the  indictment.  Com.  v.  McKee, 
Add.  (Pa.)  33. 

1.  Place  of  Commission  of  Offense.  — 
Omitting  to  state  that  the  offense  was 
committed  within  the  county  may  be 
cured  by  amendment.  Com.  v.  Leigh, 
15  Phila.  (Pa.)  1376,  38  Leg.  Int.  (Pa.) 
184. 

Alleging  a  minor  locality,  which  need 
not  be  proved,  in  addition  to  the  county, 
does  not  vitiate  the  indictment.  Heikes 
V.  Com.,  26  Pa.  513. 

Charging  a  statutory  offense  under  a 
special  local  statute,  venue  should  be 
laid  within  the  special  locality.  Sie- 
fried  v.  Com.,  loi  Pa.  St.  202;  Com.  v. 
Keenan,  10  Phila.  (Pa.)  194,  30  Leg. 
Int.  (Pa.)  416. 

2.  Charging  Part —  Generally.  — Suffi- 
ciently charging  the  offense  alleged  to 
have  been  committed  complies  with 
section  9  of  the  declaration  of  rights, 
requiring  the  statement  of  the  nature 
and  cause  of  a  criminal  prosecution. 
Goersen  v.  Com.,  99  Pa.  St.  388. 

The  plain  and  natural  import  of  the 
language  must  be  taken.  Com.  v. 
Wentz.  I  Ashm.  (Pa.)  269. 

"Feloniously." — In  charging  a  felony, 
the  word  "feloniously"  should  be 
used.     Mears  v.  Com.,  2  Grant's  Cas. 

(Pa.)  385.    . 

Immaterial  Defects.  —  Substantial  de- 
fects in  an  indictment  are  not  cured  by 
failure  to  demur  or  move  to  quash 
before  the  jury  is  sworn.  Phillips 
V.  Com.,  44  Pa.  St.  197.  But  formal 
defects  may  be  waived  by  going  to 
trial  on  the  merits.  Com.  v.  Hughes, 
Ti  Phila.  (Pa.)  430,  33  Leg.  Int.  (Pa.)  44. 


Immaterial  variances  are  enumerated 
in  the  statute.  Bright.  Pur.  Dig.  Pa. 
(1894),  p.  551,  §  21. 

If  the  sense  be  clear,  nice  objections 
ought  not  to  be  regarded.  Com.  v. 
Chauncey,  2  Ashm.  (Pa.)  90;  Spangler 
V.  Com.,  3  Binn.  (Pa.)  333. 

Bad  rhetoric  does  not  vitiate  an  in- 
dictment. Perdue  v.  Com.,  96  Pa.  St. 
3". 

Legal  conclusions  ^ovXA  not  be  stated. 
Com.  V.  Huber,  13  Lane.  Bar.  (Pa.)  139. 

Nagativing  Exceptions.  —  Exceptions 
contained  in  the  enacting  clause  should 
be  negatived.  Com.  v.  Shelly,  2  Kulp 
(Pa.)  300. 

Statutory  Offenses.  —  Charging  the 
offense  in  the  language  of  the  statute 
is  ordinarily  sufficient.  Williams  v. 
Com.,  91  Pa.  St.  493;  Com.  v.  Hill,  2 
Pearson  (Pa.)  432. 

Charging  an  offense  under  a  private 
statute  must  set  out  the  statute  in  full. 
Com.  V.  Huntzinger,  35  Pa.  L.  J.  364. 

Surplusage  will  not  vitiate  an  indict- 
ment. Com.  V.  Casey,  14  Pa.  Co.  Ct. 
Rep.  3S9;  Com.  v.  Leisenring,  11  Phila. 
(Pa.)  389,  32  Leg.  Int.  (Pa.)  160. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Pennsylvania  see  Forms 
Nos.  105 ID,  10460,  9620,  9610,  9484, 
8227,  7664,  7385,  6138,  6137,  6134,  5903, 
4990,  4929,  4074,  718,  275,  259. 

Indictment  in  full  is  set  out  in  Com. 
V.  Hoover,  i  Browne  (Pa.)  App.  XXV; 
Com.  V.  Eckert,  2  Browne  (Pa.)  249. 

3.  Conclnsion. — "  Against  the  peace  a.n6. 
dignity  of  the  Commonwealth  oi  Penn- 
sylvania" is  the  proper  conclusion. 
Rogers  v.  Com.,  5  S.  &  R.  (Pa.)  463. 

Concluding  "against  the  peace  of 
the  State,  the  government  and  dignity 
of  the  same,"  was  held  to  be  defective. 
Com.  v.  Jackson,  i  Grant's  Cas.  (Pa.) 
262;  Com.  V.  Paxton,  14  Phila.  (Pa.) 
665,  36  Leg.  Int.  (Pa.)  444. 

Concluding  "  against  the  peace  and 
dignity  of  the  commonwealth  "  is  neces- 
sary under  the  constitution.  Com.  v. 
Schall,  5  York  Leg.  Rec.  (Pa.)  137; 
Com.  v.  Banner,  5  York  Leg.  Rec. 
(Pa.)  138.  Although  it  has  been  held 
that  these  words  are  words  of  form, 
not  of  substance,  and  their  omission 


ro9 


Volume  9. 


10716. 


INDICTMENTS. 


10717. 


(^Indorsements  .y- 

Form  No.  i  o  7  1 7 .' 

Prm'idence,  sc. :  At  the  Court  of  Common  Pleas  of  the  State  of  Rhode 
Island  and  Providence  Plantations,  holden  at  Providence,  within  and 
for  the  county  of  Providence,  on  the  first  Monday  of  March,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine. 

The  grand  jurors  of  the  state  of  Rhode  Island  and  Providence 
Plantations,  in  and  for  the  county  of  Providence,  upon  their  oaths 
present:  Thzt  John  Doe,^jeoman,  of  or  commorant  oi  Providence,  in 
said  county,  on  Xht.  first  day  oi  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety- nine, '^  with  force  and  arms,  at 
Providence  aforesaid,  in  the  aforesaid  county  oi  Providence,*^  {charging 

name  of  the  defendant  is  unknown,  the 
indictment  may  be  found  against  him 
by  a  fictitious  name  or  by  such  de- 
scription as  the  prosecutor  or  com- 
plainant may  select,  and  the  error  or 
defect  may  afterward  be  amended  by 
the  court.  R.  I.  Gen.  Laws  (1896),  c. 
285,  §  3;  State  V.  Drury,  13  R.  I.  540. 

Variance.  —  Where  defendant  was 
named  as  "John  C.  O'Brien,"  it  was 
held  that  the  defect,  if  a  defect,  his 
name  being  "John  L.  O'Brien,"  could 
be  taken  advantage  of  only  by  a  plea 
of  abatement.  State  t/.  O'Brien,  18  R. 
I.  105. 

4.  Time  of  Commission  of  Offense.  — 
The  date  of  finding  of  indictment  need 
not  be  stated  where  it  is  alleged  that 
defendant  on  a  certain  day,  and  on 
divers  other  days  between  that  day  and 
the  day  of  finding  the  indictment,  com- 
mitted a  certain  offense.  State  v. 
Bowes,  (R.  I.  1897)  38  Atl.  Rep.  948. 

Then  and  There. — Where  in  an  in- 
dictment for  an  inferior  offense,  as  for 
an  offense  against  the  "  Nuisance  Act," 
so  called,  time  and  place  are  given  as 
to  the  keeping  and  maintaining  of  a 
"  certain  common  nuisance,  to  wit,  a 
grogshop,"  etc.,  the  indictment  is  suf- 
ficiently certain,  although  the  time  and 
place  are.  not  repeated  by  the  words 
"  then  and  there,"  before  the  subse- 
quent material  allegation,  "  used  for 
the  illegal  sale  and  keeping  of  intoxi- 
cating liquors,"  etc.;  the  time  and 
place,  named  in  the  beginning  of  the 
indictment,  being  construed  to  apply  to 
all  the  subsequent  averments.  States. 
Hopkins.  5  R.  I.  53. 

6.  Place  of  Commission  of  Offense. — 
Every  person  who  shall  be  accused  of  a 
crime  shall  be  proceeded  against  in  the 
county  in  which  the  offense  shall  have 
been  committed,  unless  otherwise  pro- 
vided for  by  law.  R.  I.  Gen.  Laws 
(1896),  c.  285,  §  7. 


may  be  cured  by  verdict.  Com.  v. 
Paxton,  14  Phila.  (Pa.)  665,  36  Leg. 
Int.  (Pa.)  444. 

Concluding  ''^contra  formam  statuti" 
is  no  error  in  an  indictment  for  an  of- 
fense at  common  law,  the  punishment 
for  which  has  been  prescribed  by  stat- 
ute.   Russel  V.  Com.,  7  S.  «&  R.  (Pa.) 489. 

Concluding  "contra  formam  statuti," 
if  the  facts  charged  amount  to  an  of- 
fense at  common  law,  may  be  rejected 
as  surplusage.  Com.  v.  Bell,  Add. 
(Pa.)  156. 

Signature  of  District  Attorney.  —  Fail- 
ure of  district  attorney  to  sign  the  in- 
dictment is  a  matter  of  form,  not  of 
substance.  Com.  v.  Mullalley,  3  L.  T. 
N.  S.  (Pa.)  126. 

District  attorney  may  be  compelled 
by  mandamus  to  sign  indictment. 
Com.  V.  Hippie,  69  Pa.  St.  9. 

1.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  No. 
10746  to  10791. 

2.  Rhode  Island.  —  Gen.  Laws  (1896), 
c.  285,  ^"i  et  seq. 

See  also  supra,  note  2,  p.  629. 

3.  Name  of  Defendant  —  Addition  of 
Residence.  —  There  shall  be  added  to 
the  name  of  the  defendant  the  place 
to  which  he  shall,  at  the  time  of  find- 
ing such  indictment,  belong,  or  the 
place  in  which  he  is,  or  of  late  was, 
commorant;  and,  in  case  such  place 
shall  be  omitted,  in  any  indictment, 
the  same,  upon  exception  being  taken 
thereto  by  the  person  with  respect  to 
whom  such  omission  shall  be  made, 
shall  be  quashed  or  abated.  R.  L  Gen. 
Laws  (1896),  c.  285,  §  2. 

Addition  of  degree  or  mystery  is  un- 
necessary and  may  be  omitted,  but  the 
addition  of  a  false  degree  or  mystery  is 
fatal  error  upon  a  plea  in  abatement. 
State  V.  Daly,  14  R.  I.  510. 

Unknown  Defendant.  —  In   case   the 
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the  particular  offense  in  appropriate  language,y-  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state,  f 
Preferred  by: 

Daniel  Webster,  Assistant  Attorney- General. ^ 
(jndorsements.  )3 

Form  No.  i  o  7  i  8  .* 

The  State  of  South  Carolina,^  \  ^    *.u^  /^  /  c 

^  ,         ^        ^  .  'vinthe  General  Sessions. 

Orangeburg  County.  S 

At  the  court  of  general  sessions  begun  and  holden  in  and  for  the 

county  of  Orangeburg,  in  the  state  of  South  Carolina,  at  Orangeburg, 

in  the  county  and  state  aforesaid,  on  the  third  Monday  of  September, 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine, 

the  jurors  of  and  for  the  county  aforesaid,  in  the  state  aforesaid, 

upon    their  oath  ^  present,    that  John  Doe,   late  of   the  county  of 

Orangeburg  aforesaid,'  on  t\\&  first  day  of  January,  in  the  year  of  our 


1.  ChEirging  Part —  Generally. —  The 
offense  must  be  charged  specifically,  so 
that  the  person  accused  may  know  how 
to  defend,  and  that  the  record  of  his 
acquittal  or  conviction  may  be  subse- 
quently pleaded  in  bar.  State  v.  Pirlot, 
19  R.  I.  695. 

Conjunctive  Statements.  —  Acts  for- 
bidden disjunctively  by  statute  may 
generally  be  charged  conjunctively  in 
one  count  of  an  indictment  or  com- 
plaint.    State  z/.  Wood,  14  R.  I.  151. 

''Feloniously"  should  be  used  in 
charging  offenses  which  were  felonies 
at  common  law,  and  there  is  no  statute 
defining  felony  or  prescribing  the  form 
of  an  indictment.  In  other  cases,  how- 
ever, the  word  need  not  be  used,  and  if 
used  may  be  considered  as  surplusage. 
State  V.  Murphy,  17  R.  I.  698. 

Intent  need  not  be  averred  when  in- 
tent is  not  a  part  of  the  statutory 
offense.     State  z*.  Smith,  17  R.  I.  371. 

Negativing  Exceptions .  —  See  State  v. 
Gallagher,  (R.  I.  1897)  38  Atl.  Rep.  655. 

An  indictment  need  only  negative 
such  exceptions  in  a  penal  statute  as  by 
incorporation  or  reference  are  made 
parts  of  the  definition  of  the  offense  in 
the  enactment  clause.  State  v.  Rush, 
13  R.  I.  198. 

Statutory  Offense.  —  Charging  the 
offense  in  the  language  of  the  statute 
is  ordinarily  sufficient.  State  v.  Mc- 
Mahon,   14  R.  I.  285. 

Surplusaf^e. — See  State  v.  McClarnon, 
15  R.  I.  462. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Rhode  Island  see  Forms 
Nos.  8285,  7699,  6767,  265. 

Indictment  in  full  is  set  out  in  State 


V.  McMahon,  14  R.  I.  285;  State  v. 
Spear,  13  R.  I.  324;  State  v.  Tracey,  12 
R.  I.  216;  State  V.  Corbett,  12  R.  I.  288. 

2.  Conclusion.  —  '  'Against  the  form  of 
the  statute"  will  be  sufficient,  though 
the  offense  is  the  creation  of  a  number 
of  "  statutes."  State  v.  Wilbor,  i  R.  I. 
199. 

Attorney-general  shall  draw  and  pre- 
sent all  indictments.  R.  I.  Gen.  Laws 
(1896),  c.  17,  §  2. 

3.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

4.  South  Carolina.^Crim.  Stat.  (1893), 
§  55  ^/  se^. 

See  also  supra,  note  2,  p.  629. 

5.  Commencing  with  the  words 
"  South  Carolina  "  has  been  held  to  be 
good.  State  v.  Anthony,  i  McCord  L. 
(S.  Car.)  285. 

6.  Statements  Concerning  Grand  Jurors. 
—  Where  an  indictment  commenced 
with  the  name  of  the  state  and 
county,  the  county  in  which  and  the 
court-house  at  which  the  court  was 
holden,    and   then   alleged    that   "the 

jurors  of  and   for  the  county  of  

aforesaid,  on  their  oaths  present,"  it 
was  held  that  the  omission  of  the  name 
of  the  county  was  not  fatal,  as  the 
proper  intendment  of  the  word  was 
there.     State  v.  Moore,  24  S.  Car.   150. 

The  words  "upon  their  oath,"  if 
omitted,  may  be  inserted,  even  after 
conviction.  State  v.  Creight,  i  Brev. 
(S.  Car.)  169. 

7.  Defendant's  name,  once  set  out  in 
full,  need  not  be  constantly  repeated. 
State  V.  Anderson,  3  Rich.  L.  (S.  Car.), 
172. 
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Lord  one  thousand  eight  hundred  and  ninety- nine,^  at  and  in  the 
county  of  Orangeburg  and  state  aforesaid,^  with  force  and  arms,* 
(charging  the  particular  offense  in  appropriate  language')^  contrary  to 


Erroneously  designating  defendant  in  a 
minor  clause  of  the  indictment  is  im- 
material and  may  be  rejected  as  sur- 
plusage.    State  V.  White,  15  S.  Car.  381. 

Initials  of  Christian  Name,  —  Where 
one  is  known  only  by  the  initials  of  his 
christian  name,  he  may  be  indicted 
thereby.  Charleston  v.  King,  4  Mc- 
Cord  L.  (S.  Car.)  487. 

Surnarne. — Omitting  a  letter  in  the 
surname  of  the  defendant,  in  the  title  of 
the  cause  or  on  the  back  of  the  indict- 
ment, is  an  immaterial  error.  State  v. 
Duestoe,  i  Bay  (S.  Car.)  377. 

1.  Time  of  Commission  of  Offense  — 
Generally.  —  The  day  and  year  of  the 
commission  of  the  offense  should  be 
stated.  State  v.  Brown,  24  S.  Car.  224; 
State  V.  Moore,  24  S.  Car.  150. 

Time  having  been  set  forth  in  the 
caption,  legal  niceties  with  relation 
thereto  should  be  regarded.  State  v. 
Brisbane,  2  Bay  (S.  Car.)  451. 

Precise  day  or  year  of  the  commission 
of  the  offense  as  laid  in  the  indictment 
need  not  be  shown  unless  time  is  of 
the  essence  of  the  offense.  State  v. 
Branham,  13  S.  Car.  389.  But  the 
date  of  the  commission  of  the  crime 
must  be  alleged  to  be  prior  to  the  find- 
ing of  the  indictment.  State  v.  Ray, 
Rice  L.  (S.  Car.)  i. 

Then  and  There.  —  See  State  v.  Hug- 
gins,  12  Rich.  L.  (S.  Car.)  402. 

The  words  "  then  and  there  "  may  be 
used  to  refer  to  the  time  and  place, 
when  the  time  and  place  have  been 
once  properly  stated  in  the  indictment. 
State  V.  Stewart,  26  S.  Car.  125. 

' '  Then  and  there  "  may  be  rejected  as 
surplusage.  State  v.  Fley,  2  Brev.  (S. 
Car.)  338. 

2.  Place  where  offense  was  committed 
must  be  stated.  State  v.  Anderson,  i 
Strobh.  L.  (S.  Car.)  455. 

It  is  sufficient  if  the  indictment  states 
the  offense  to  have  been  committed  in 
the  district  where  the  indictment  was 
found.  State  v.  Fant,  2  Brev.  (S.  Car.) 
487. 

Charging  the  offense  to  have  been 
committed  in  ^^  Pendleton  County,"  in 
the  district  aforesaid,  was  held  to  be 
sufficient,  although  there  was  no  Pen- 
dleton county,  the  proper  venue  hav- 
ing been  correctly  stated  in  the  margin 
as  "  Pendleton  District."  State  v. 
Harden,  i  Brev.  (S.  Car.)  47. 


Charging  that  the  offense  was  com- 
mitted at  the  court-house  is  sufficient. 
State  V.  Colclough,  31  S.  Car.  156. 

3.  Charging  Part  —  Generally.  —  In- 
dictment shall  be  sufficient  if,  in  addi- 
tion to  the  allegations  as  to  time 
and  place  now  required  by  law,  it 
charges  the  crime  substantially  in  the 
language  of  the  common  law  or  of 
the  statute  prohibiting  the  same,  or 
so  plainly  that  the  nature  of  the 
charge  may  easily  be  understood.  S. 
Car.  Crim.  Stat.  (1893),  §  55. 

The  offense  should  be  described  in 
such  a  manner  that  the  defendant  may 
know  how  to  answer  it,  the  court  what 
judgment  to  pronounce,  and  that  a 
judgment  of  conviction  or  acquittal 
may  subsequently  be  pleaded  in  bar. 
State  V.  Shirer,  20  S.  Car.  392. 

The  necessary  ingredients  of  the  of- 
fense must  be  charged.  State  v.  Hen- 
derson, I  Rich.  L.  (S.  Car.)  179. 

The  words  other  than  technical  terms 
are  to  be  construed  in  their  ordinary 
acceptation.  State  v.  Freeman,  i  Spears 
L.  (S.  Car.)  57. 

Immaterial  Defects —  Generally. —  See 
State  V,  Caspary,  11  Rich.   L.  (S.  Car  ) 

356- 

Mere  clerical  errors  or  mere  matters 
of  form  may  be  amended.  State  v. 
Jefcoat,  20  S.  Car.  383. 

If  the  sense  be  clear,  nice  objections 
ought  not  to  be  regarded.  State  v. 
Wimberley,  3  McCord  L.  (S.  Car.)  190; 
State  V.  Holden,  2  McCord  L.  (S.  Car.) 

377. 

Bad  grammar  will  not  vitiate  the  in- 
dictment. State  V.  Wimberley,  3  Mc- 
Cord L.  (S.  Car.)  190. 

Bad  spelling  does  not  necessarily  viti- 
ate an  indictment.  State  %>.  White,  15 
S.  Car.  381;  State  v.  Coleman,  8  S.  Car. 

237- 

Statutory  language  should  be  followed 
with  exactness.  State  v.  Petty,  Harp. 
L.  (S.  Car.)  59;  State  v.  LaCreux,  i  Mc- 
Mull.  L.  (S.  Car.)  488.  But  the  indict- 
ment need  not  state  under  what 
particular  statute  it  is  framed.  Butler 
V.  State,  3  McCord  L.  (S.  Car.)  383. 

Surplusage.  —  Every  fact  not  neces- 
sarily a  part  of  the  offense  charged 
may  be  rejected  as  surplusage.  State 
V.  Cassity,  i  Rich.  L.  (S.  Car.)  90. 

Aggravating  matter  in  an  indictment 
may  be  rejected  as  surplusage.     State 
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the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  South  Carolina.\ 

Daniel  Webster,  solicitor.  ^ 
{Indorsements.  )2 

Form  No.  10719.^ 

State  of  South  Dakota.,  \  In  the  Circuit  Court,  Sixth  Judicial  Circuit. 
County  of  Hughes.         \  May  Term,  a.  d.  i899. 

The  State  of  South  Dakota^  ) 

against  >■  Indictment  for  Arson. 

John  Doe.  *  ) 

The  grand  jurors  of  the  state  of  South  Dakota  within  and  for  the 
county  of  Hughes,  duly  and  legally  impaneled,  charged  and  sworn 


V.    Cheatwood,    2    Hill    L.    (S.    Car.) 

459- 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  South  Carolina  see  Forms 
Nos.  10569,  10564,  10544,  10486,  10478, 
4957.  2475,  2362,  285. 

Indictment  is  set  out  in  full  in  State 
V.  Beckroge,  49  S.  Car.  484;  State  v. 
Young,  30  S.  Car.  399;  State  v.  Hall,  5 
S.  Car.  120;  State  v.  Pace,  9  Rich.  L. 
(S.  Car.)  355;  State  v.  Turner,  2  Mc- 
Mull.  L.  (S.  Car.)  399,  note. 

Joinder  of  Offenses.  —  See  State  v. 
Beckroge,  49  S.  Car.  484. 

1.  Conclusion,  — ""Against  the  peace  and 
dignity  of  the  same  state  aforesaid," 
instead  of  the  words  "  against  the 
peace  and  dignity  of  the  State,"  is  not 
fatally  defective.  State  v.  Mason,  (S. 
Car.  1899)  32  S.  E.  Rep.  357  {construing 
S.  Car.  Const.,  art.  5,  §  31);  State  v. 
Washington,  i  Bay  (S.  Car.)  120. 

"  Contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  "  is  the 
proper  conclusion  when  the  offense  is 
statutory.  State  v.  Strickland,  10  S. 
Car.  191;  State  v.  McKettrick,  14  S. 
Car.  346. 

Concluding  "  contrary  to  the  statute  " 
was  held  to  be  good.  State  v.  Toad- 
vine,  I  Brev.  (S.  Car.)  16. 

Concluding  "  contrary  to  the  form  of 
the  statute,"  etc.  will  not  aid  a  defec- 
tive clause  in  the  body  of  the  indict- 
ment. State  V.  Foster,  3  McCord  L.  (S. 
Car.)  442. 

Concluding  "  contra  formam  statuti  " 
does  not  vitiate  a  common-law  indict- 
ment. State  V.  White,  15  S.  Car. 
381. 

Concluding  "against  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, and  made  of  force  in  the  state 
aforesaid,"  was  held  to  be  bad.  State 
V.  Hollery,  i  Brev.  (S.  Car.)  35. 


Concluding  "  contrary  to  the  act  of 
the  Assembly  of  the  state  of  South  Caro- 
lina" where  the  statute  under  which 
the  indictment  was  prosecuted  was  an 
act  of  the  province  of  South  Carolina, 
was  upheld.  State  v.  Turnage,  2  Nott 
&  M.  (S.  Car.)  158. 

Concluding  "against  the  British  stat- 
ute made  of  force  in  this  state"  was 
held  to  be  bad,  there  being  no  such 
statute  in  force.  State  v.  Holly,  2  Bay 
(S.  Car.)  262. 

Signature  of  Solicitor.  — That  the  so- 
licitor's name  was  not  signed  by  him- 
self is  immaterial,  on  motion  in  arrest. 
State  V.  Coleman,  8  S.  Car.  237. 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

3.  South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  7233  et  seq. 

See  also  supra,  note  2,  p.  629. 

An  indictment  entitled  in  the  name 
of  "  State  of  South  Dakota,"  as  plain- 
tiff, against  the  person  charged  with 
the  crime,  as  defendant,  reciting  that 
it  is  found  and  presented  to  the  court 
by  a  grand  jury  of  the  state  in  and  for 
the  proper  county,  duly  and  legally 
impaneled,  charged  and  sworn,  and 
which  concludes  that  the  crime  charged 
was  committed  against  the  peace  and 
dignity  of  the  state  of  South  Dakota, 
and  is  signed  by  the  state's  attorney  of 
the  proper  county,  is  sufficient.  State 
V.  Thompson,  4  S.  Dak.  95. 

4.  Party  Plaintiff.  —  Action  must  be 
prosecuted  in  the  name  of  the  (Terri- 
tory) State  of  Dakota,  as  a  party, 
against  the  person  charged  with  the 
offense.     Dak.    Comp.    Laws  (1887),  § 

7033. 

6.  Party  Defendant. — The  party  prose- 
cuted is  designated  as  the  defendant. 
Dak.  Comp.  Laws  (1887),  §  7034. 
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according  to  law,  in  the  name  and  by  the  authority  of  the  state  of 
South  Dakota^  upon  their  oaths  present: 

That  John  Doe,  late  of  said  county,  yeoman,  on  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,  at  the  county  of  Hughes,  state  of  South  Dakota,  aforesaid,*  ^ 
(^charging  the  particular  offense  in  appropriate  language')^  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  South  Dakota.\ 

Daniel  Webster, 
State's  Attorney  of  the  county  of  Hughes. 
(^Indorsements.')'^ 

Form  No.  10720.^ 

State  of  Tennessee,^  \  Circuit  Court. 
Hamilton  County.     \  February  Term,  i89P.^ 

The  grand  jurors  of  the  state  of  Tennessee,^  duly  elected,  impan- 
eled, sworn  and  charged  to  inquire,  in  and  for  the  body  of  the 
county  of  Hamilton  aforesaid,  upon  their  oath  present,*  that  John 


1.  "In  the  name  and  by  the  authority  of 
the  state  of  South  Dakota  "  need  not  be 
Slated  in  terms  in  the  indictment,  not- 
withstanding the  S.  Dak.  Const.,  art. 
5,  ^  38,  provides  that  all  prosecutions 
"shall  be  carried  on  in  the  name  and 
by  the  authority  of  the  state  of  South 
Dakota."  It  is  sufficient  if  the  record 
shows  the  prosecution  to  have  been  so 
conducted.  State  v.  Thompson,  4  S. 
Dak.  95. 

2.  Time  and  place  having  been  suffi- 
ciently laid  in  the  indictment,  a  subse- 
quent traversable  fact  may  be  alleged 
to  have  happened  "at  the  time  and 
place  aforesaid."  State  v.  Taylor,  7 
S.  Dak.  533. 

3.  Charging  Part  —  Generally.  —  The 
offense  must  be  charged  with  certainty. 
State  V.  Burchard,  4  S.  Dak.  548. 

Statutory  Offense.  —  Charging  the  of- 
fense in  the  language  of  the  statute  is 
ordinarily  suflScient.  State  v.  Isaacson, 
8  S.  Dak.  69;  State  v.  Taylor,  7  S. 
Dak.  533. 

4.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  1 079 1. 

5.  Temtessee.  —  Code  (1896),  §|  7056 
et  seq.,  7077  et  seq. 

See  also  supra,  note  2,  p.  629. 

6.  Name  of  state  is  ordinarily  written 
in  the  margin,  but  this  is  not  necessary 
unless  required  by  statute.  Mitchell 
V.  State,  8  Yerg.  (Tenn.)  514. 

The  state  where  the  court  was  holden 
should  be  stated.  Grandison  v.  State, 
2  Humph.  (Tenn.)  451. 

7.  Term    of    Cotirt  —  Generally.  —  A 


statement  of  the  wrong  term  of  court, 
at  the  head  of  an  indictment,  consti- 
tutes no  part  of  the  indictment  proper, 
and  will  not  vitiate  it  where  the  record 
shows  when  it  was  found.  Firby  v. 
State,  3  Baxt.  (Tenn.)  358. 

Figures  may  be  used  in  stating  the 
term  of  the  court.  Slate  v.  Smith, 
Peck  (Tenn.)  165.  The  use  of  figures 
in  the  caption,  thus,  "  Circuit  Court, 
November  Term,  i8-?9,"  is  sufficient  if 
it  appear  from  the  record  that  the  in- 
dictment was  found  at  that  term. 
Barnes  v.  State,  5  Yerg.  (Tenn.)  186. 

8.  In  the  Name  of  the  State.  —  All 
criminal  actions  are  prosecuted  in  the 
name  of  the  slate  of  Tennessee,  against 
the  party  charged  with  the  offense. 
Tenn.  Code  (1896),  §  6950. 

9.  Statements  Concerning  Grand  Jury. — 
The  office  of  the  caption  of  an  indict- 
ment is  to  show  the  court  in  which  the 
indictment  was  found,  the  term  and 
place,  that  it  was  found  by  the  oath  of 
twelve  good  and  lawful  men,  and  their 
names.  When  these  facts  have  been 
recited  in  the  caption,  they  need  not 
be  again  recited  in  the  body  of  the  in- 
dictment. Dean  v.  State,  Mart.  &  Y. 
(Tenn.)  127;  M'Clure  v.  State,  i  Yerg. 
(Tenn.)  206. 

That  a  grand  jury  of  good  and  lawful 
men  was  impaneled  should  be  slated. 
Grandison  v.  State,  2  Humph.  (Tenn.) 

451- 

Reciting  that  the  grand  jurors  %vere 
sworn  is  sufficient.  M'Clure  v.  Slate, 
I  Yerg.  (Tenn.)  206;  State  v.  Long,  i 
Humph.  (Tenn.)  386;  Melton  v.  Stale, 
3  Humph.  (Tenn.)  389;  Slate  v.  David- 


714 


Volume  g. 


10720. 


INDICTMENTS. 


10720. 


Doe,^  on  the  first  day  oi  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-nine^  in  said  Hamilton  county,  in  the 
state  of  Tennessee  aforesaid,  *3  {charging  the  particular  offense  inappro- 
priate language),^  to  the  evil  example  of  all  others  in  like  case  offend- 


son,  2  Coldw.  (Tenn.)  1S4;  McBean  v. 
State,  3  Heisk.  (Tenn.)  20;  Dyer  v. 
State,  II  Lea  (Tenn.)  509. 

The  commencement  of  the  indictment  is 
usually  extended  to  embrace  such  mat- 
ter as  was  formerly  contained  in  the 
caption  proper.  State  v.  Long,  I 
Humph.  (Tenn.)  386;  Mitchell  v.  State, 
8  Yerg.  (Tenn.)  514;  M'Clure  v.  State, 
I  Yerg.  (Tenn.)  206. 

Commencement  of  indictment  in  full 
is  set  out  in  State  v.  Hunter,  Peck 
(Tenn.)  166. 

1.  Name  of  Defendant.  —  The  indict- 
ment should  be  certain  as  to  the  person 
charged,  but  when  his  name  is  un- 
known it  may  be  alleged  without  any 
further  identification,  or  it  may  be  so 
alleged,  or  he  may  be  designated  by 
any  fictitious  name.  Tenn.  Code  (1896), 
§  7079;  States.  Hughes,  i  Swan  (Tenn.) 
261. 

Defendant's  name  need  not  be  re- 
peated every  time  referred  to  in  the 
indictment.  State  v.  Brown,  3  Heisk. 
(Tenn.)  i. 

An  indictment  against  A.  and  C. 
Powell,  partners,  will  be  treated  as 
against  them  individually.  State  v. 
Powell,  3  Lea  (Tenn.)  164. 

2.  Time  of  Commission  of  Offense  — 
Generally.  —  Tenn.  Code  (1896),  §  7087, 
does  not  dispense  with  the  statement  of 
time  altogether.  Kingz*.  State,  3  Heisk. 
(Tenn.)  148;  Stevenson  v.  State,  5 
Baxt.  (Tenn.)  681;  State  v.  Davis,  6 
Baxt.  (Tenn.)  605;  State  z/.  Wade.  7  Baxt. 
(Tenn.)  22.  But  it  is  unnecessary  to 
state  the  day  and  year  specifically  as  at 
common  law.  State  v.  Shull,  3  Head 
(Tenn.)  42. 

Charging   an   offense   to   have  been 

committed   on   the   day   of  , 

1879,  is  good,  if  within  the  statute  of 
limitations,  unless  the  day  is  of  the 
essence  of  the  offense,  as,  for  instance, 
the  violation  of  the  Sabbath  day. 
State  V.  Parker,  5  Lea  (Tenn.)  568; 
State  f.  Wade,  7  Baxt.  (Tenn.)  22;  State 
V.  Gibbs,  6  Baxt.  (Tenn.)  238;  Perkins 
V.  State,  8  Baxt.  (Tenn.)  559;  King  v. 
State.  8  Heisk.  (Tenn.)  148. 

Figures  may  be  used  in  indictments. 
State  V.  Smith,  Peck  (Tenn.)  165. 

3.  Place  of  Commission  of  Offense  — 
Generally.  —  It  is  not  necessary  for  the 


indictment  to  allege  where  the  offense 
was  committed,  but  the  proofs  shall 
show  a  statement  of  facts  bringing  the 
offense  within  the  jurisdiction  of  the 
county  in  which  the  indictment  was 
preferred.  McBride  v.  State,  10 
Humph.  (Tenn.)  615;  Wickham  v. 
State,  7  Coldw.  (Tenn.)  525;  State  v. 
Davis,  6  Baxt.  (Tenn.)  605;  Williams 
V.  State.  3  Heisk.  (Tenn.)  37.  But 
Tenn.  Code  (1896),  §  7088,  does  not 
apply  to  cases  where  place  is  a  mate- 
rial ingredient  of  the  offense.  State  v. 
Donaldson,  3  Heisk.  (Tenn.)  48. 

Ordinarily  nothing  more  than  the 
name  of  the  county  was  ever  required. 
Barnes  v.  State,  5  Yerg.  (Tenn.)  186; 
Dean  v.  State,  Mart.  &  Y.  (Tenn.)  127. 
But  this  rule  was  subject  to  the  excep- 
tion where  the  jurisdiction  of  the  court 
extends  over  territory  less  than  the 
county.  McBride  v.  State,  10  Humph. 
(Tenn.)  615. 

"/«  the  County  Aforesaid."  —  Where 
an  indictment  commences,  "  State  of 
Tennessee,  Hardin  County,"  and  the 
offense  is  charged  as  committed  "  in  the 
county  aforesaid,"  the  venue  is  prop- 
erly laid.  Barnes  v.  State,  5  Yerg. 
(Tenn.)  186;  State  v.  Shull,  3  Head 
(Tenn.)  42. 

4.  Charging  Part  —  Generally.  —  The 
indictment  is  sufficient  if  the  statement 
of  the  offense  is  made  in  ordinary  and 
concise  language,  embodying  all  the 
requisites  that  go  to  constitute  the  of- 
fense. Foster  v.  State,  6  Lea  (Tenn.) 
213;  Logan  V.  State,  2  Lea  (Tenn.)  222; 
Alexander  v.  State,  3  Heisk.  (Tenn.) 
475;  Lewis  V.  State,  3  Heisk.  (Tenn.) 
333;  Daniels  v.  State,  3  Heisk. 
(Tenn.)  257. 

In  all  cases  where  the  common  law 
prescribed  particular  and  technical  lan- 
guage, to  describe  an  offense  punish- 
able by  the  Tennessee  code,  it  will  be 
sufficient  to  describe  the  offense  ac- 
cording to  the  general  rules  laid  down 
in  the  code.  Tenn.  Code  (1896),  § 
7083;  Witt  V.  State,  6  Coldw.  (Tenn.)  5; 
Foster  v.  State,  6  Lea  (Tenn.)  213. 

But  an  act  not  necessarily  illegal  in 
itself,  nor  charged  as  an  offense,  must 
be  accompanied  by  a  statement  of  other 
facts  showing  wherein  the  illegality 
consists.  State  z/.Tarver,  11  Lea  (Tenn.) 
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ing,  contrary  to  the  form  of  the  statute  in  such  case  made  and 


658;  Harris  v.  State,  3  Lea  (Tenn.)  324; 
Cornell  v.  State,  7  Baxt.  (Tenn.)  520; 
Pearce  v.  State,  i  Sneed  (Tenn.)  63; 
State  V.  Fields,  Mart.  &  Y.  (Tenn.)  137; 
Peek  V.  State,  2  Humph.  (Tenn.)  78; 
Fletcher  v.  State,  6  Humph.  (Tenn.)  249; 
Hammond  w.State,3Coldw. (Tenn.)  129. 

A  substantial  description  of  the  of- 
fense is  all  that  is  required  in  charging 
a  misdemeanor.  State  v.  Odam,  2 
Lea  (Tenn.)  220;  Vincent  v.  State,  3 
Heisk.  (Tenn.)  120;  Bilbro  v.  State, 
7  Humph.  (Tenn.)  534;  State  v.  Kil- 
gore,  6  Humph.  (Tenn.)  44;  Bradford 
V.  State,  3  Humph.  (Tenn.)  370. 

Certainty,  —  The  indictment  should 
be  framed  with  sufficient  certainty. 
State  V.  Fields,  Mart.  &  Y.  (Tenn.)  137; 
State  V.  Green,  3  Heisk.  (Tenn.)  131. 

The  statement  of  the  offense  should 
be  sufficiently  certain  to  enable  the  de- 
fendant to  understand  the  nature  of 
the  charge  against  him  and  to  enable 
the  court  to  see  from  the  indictment 
whether  an  offense  has  been  com- 
mitted, and  to  protect  the  defendant 
from  a  second  prosecution  for  the  same 
offense.  State  v.  Pearce,  Peck  (Tenn.) 
66;  Bradford  v.  State,  3  Humph. 
(Tenn.)  370:  State  v.  Kilgore,  6  Humph. 
(Tenn.)  44;  State  v.  Hefiin,  8 
Humph.  (Tenn.)  84;  Wilson  v.  State,  3 
Heisk.  (Tenn.)  278;  Alexander  z/.  State, 
3  Heisk.  (Tenn.)  475;  Preswood  v. 
State,  3  Heisk.  (Tenn.)  468;  State  v. 
Wise,  3  Lea  (Tenn.)  38;  Harris  z/.  State, 
3  Lea  (Tenn.)  324;  State  v.  Ferriss,  3 
Lea  (Tenn.)  700.  And  to  enable  the  court 
to  pronounce  judgment,  upon  a  convic- 
tion, according  to  the  right  pf  the  case. 
State  V.  Brown,  3  Heisk.  (Tenn.)  i; 
Alexander  v.  State,  3  Heisk.  (Tenn.) 
475;  Harris  v.  State,  3  Lea  (Tenn.)  324; 

Alternative  Statements.  — An  offense 
may  be  charged,  in  an  indictment,  in 
different  forms,  so  as  to  meet  the  evi- 
dence in  the  case;  and,  where  it  may 
hive  been  committed  by  different 
means,  the  means  may  be  alleged  in 
the  same  count  in  the  alternative.  State 
V.  Alley,  3  Heisk.  (Tenn.)  8;  Lawless  v. 
State,  4  Lea  (Tenn.)  173. 

Common-law  indictment,  for  an  offense 
indictable  at  common  law,  is  sufficient. 
Mitchell  V.  State,  8  Yerg.  (Tenn.)  514. 

'^''  Feloniously."  —  By  statute,  an  in- 
dictment in  any  case  is  good  without 
the  use  of  the  word  "feloniously." 
Jones  V.  State,  3   Heisk.  (Tenn.)  445; 


Williams  v.  State,  3  Heisk.  (Tenn.)  376; 
Riddle  v.  State,  3  Heisk.  Tenn.)  401; 
Northington  v.  State,  14  Lea  (Tenn.)  424. 

Immaterial  Errors  —  Generally.  —  A 
clerical  mistake  as  to  the  date  of  an 
act  creating  an  offense  is  no  ground 
for  an  arrest  of  judgment.  Harris  v. 
State,  3  Lea  (Tenn.)  324;  McTigue  v. 
State,  4  Baxt.  (Tenn.)  313;  Hardwickv. 
State,  6  Lea  (Tenn.)  105. 

Bad  spelling  does  not  vitiate  an  indict- 
ment.    State  V.  Myers,  85  Tenn.  203. 

Intent  and  Mode. -^V^YiQxe  the  intent 
with  which,  the  mode  in,  or  the  means 
by  which  the  act  is  done  are  essential 
to  the  commission  of  the  offense,  and 
the  offense  may  be  committed  with 
different  intents,  with  different  modes, 
or  by  different  means,  if  the  jury  are 
satisfied  that  the  act  was  committed 
with  one  of  the  intents,  or  in  one  of 
the  modes,  or  by  either  of  the  means 
charged,  they  shall  convict,  although 
uncertain  as  to  which  of  the  intents 
charged  existed,  or  which  mode,  or  by 
which  means  such  act  was  committed. 
Tenn.  Code  (1896),  §  7086. 

Legal  presumptions  should  not  be 
stated,  but  the  facts  themselves. 
Fletcher  v.  State,  6  Humph.  (Tenn.) 
249;  Daniel  v.  State, 3  Heisk.(Tenn.)  257. 

Negativing  Exceptions. — Where  a  stat- 
ute contains  exceptions  and  provisos  in 
the  enacting  clause,  they  must  be  ex- 
pressly negatived.     Matthews  v.  State, 

2  Yerg.  (Tenn.)  233;  Martin  v.  State,  6 
Humph.  (Tenn.)  204;  State  v.  Jackson, 
I  Lea  (Tenn.)  680. 

Statutory  Language.  —  Substantially 
following  the  language  of  the  statute, 
in  charging  a  statutory  offense,  is  suf- 
ficient. Peek  V.  State,  2  Humph. 
(Tenn.)  78;  Harris  ».  State,  3  Lea  (Tenn.) 
324:  State  V.  Ferriss,  3  Lea  (Tenn.)  700. 
And  it  is  the  better  rule  to  follow  the 
language  of  the  statute  in  charging  a 
statutory  offense.  State  v.  Odam,  2 
Lea  (Tenn.)  220;  State  v.  Swafford,  3 
Lea  (Tenn.)  162;  Wedge  v.  State, 
7  Lea  (Tenn.)  687;  Hall  v.  State,  3 
Coldw.  (Tenn.)  125;  State  v.  Ladd,  2 
Swan  (Tenn.)  226;  Peek  v.  State,  2 
Humph.  (Tenn.)  78;  State  v.  Pearce, 
Peck  (Tenn.)  66;  Williams  v.  State.  3 
Heisk,  (Tenn.)  37;  Riddle  v.  State,  3 
Heisk.    (Tenn.)    401;  Jones    v.    State, 

3  Heisk.  (Tenn.)  445;  State  v.  William- 
son, 3  Heisk.  (Tenn.)  483;  Pardue  v. 
State,  4  Baxt.  (Tenn.)  10. 
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provided,  and  against  the  peace  and  dignity  of  the  state,  f 

Daniel  Webstevy  Attorney-General.^ 
{indorsements.')^ 

Form  No.  i  o  7  2  i .' 

In  the  Name  and  by  the  Authority  of  the  State  of  Texas'.^ 

The  grand  jurors  for  the  county  of  Freestone,  state  aforesaid,  duly 
organized  as  such  at  the.  January  Term,  A.  D.  i899,  of  the  District^ 


Additional  averments  do  not  change 
the  offense.  Harris  v.  State,  4  Lea 
(Tenn.)  485. 

But  following  the  language  of  the 
statute  is  not  sufficient  where  the  stat- 
ute defining  the  crime  is  so  general 
that,  to  attain  the  requisite  certainty, 
the  necessary  circumstances  attending 
the  act  are  necessary  to  be  described. 
Bradford  v.  State,  3  Humph.  (Tenn.) 
370;  Hall  V.  State,  3  Coldw.  (Tenn.) 
125;  State  V.  Ladd,  2  Swan  (Tenn.)  226; 
Cornell  v.  State,  7  Baxt.  (Tenn.)  520. 

Surplusage.  —  Aggravating  matter  in 
an  indictment  may  be  rejected  as  sur- 
plusage. State  V.  Brown,  8  Humph. 
(Tenn.)  89.  See  also  Harris  v.  State, 
14  Lea.  (Tenn.)  485. 

Words  "  Tvith  force  and  arms''  SiTC  not 
necessary.  Taylor  v.  State,  6  Humph. 
(Tenn.)  285. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Tennessee  see  Forms  Nos. 
10495, 10474, 9468,  8234,  8228, 8223, 8095. 

Indictment  is  set  out  in  full  in  Mitch- 
ell V.  State,  8  Yerg.  (Tenn.)  514;  Barnes 
V.  State,  '5  Yerg.  (Tenn.)  186;  Williams 
V.  State,  3  Heisk.  (Tenn.)  37. 

1.  Conclnsion — ''Against  the  Peace" 
etc,  —  Each  count  need  not  conclude 
"  against  the  peace  and  dignity  of  the 
State,"  if  the  whole  indictment  so  con- 
cludes. Tenn.  Const.,  art.  6,  §  12; 
Rice  V,  State,  3  Heisk.  (Tenn.)  215; 
Alexander  v.  State,  3  Heisk.  (Tenn.) 
475;  Webb  V.  State,  11  Lea  (Tenn.)  662. 

"  Contrary  to  the  Form  of  the  Statute," 
etc.  —  Prior  to  the  adoption  of  Tenn. 
Code  (1896),  §  7078,  it  was  necessary  to 
conclude  "contrary  to  the  form  of  the 
statute."  State z/.  Humphreys,  i  Overt. 
(Tenn.)  307;  Haslip  v.  State,  4  Hayw. 
(Tenn.)  273;  Mitchell  v.  State,  8  Yerg. 
(Tenn.;  514. 

Assistant  district  attorney-general  has 
no  power  to  sign  an  indictment  except 
in  the  presence  and  by  the  special  di- 
rection of  the  district  attorney-general. 
State  V.  Amos,  (Tenn.  1898)  47  S.  W. 
Rep.  410,  construing  act  of  1897,  §  24. 


Signature  by  the  proper  officer,  who 
styles  himself  "district  attorney,"  has 
been  held  to  be  sufficient.  Luttrell  v. 
State,  85  Tenn.  232. 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra,  Forms  Nos. 
10746  to  10791. 

3.  Texas.  —  Code  Crim.  Proc.  (1895), 
art.  439. 

See  also  supra,  note  2,  p.  629. 

Statutory  form  (Tex.  Code  Crim. 
Proc.  (1895),  art.  458),  is  as  follows: 
"  In  the  name  and  by  the  authority  of 
the  state  of  Texas,  the  grand  jury  of 
Freestone  county  present,  in  the  Dis- 
trict Court  of  said  county,  that,  about 
the  first  day  oi  January,  a.  d.  1899,  in 
Freestone  county,  Texas,  John  Doe*  di\^ 
(charging  the  particular  offense  in  appro- 
priate language),  against  the  peace  and 
dignity  of  the  state. 

John  Smith, 
Foreman  of  the  Grand  Jury." 

Blank  form,  in  which  the  blanks  are 
properly  filled  out,  is  sufficient.  Winn 
V.  State,  5  Tex.  App.  621. 

Printer's  business  card,  at  the  top  of  a 
blank  form  of  indictment,  does  not 
vitiate  the  indictment.  West  v.  State, 
6  Tex.  App.  485;  Winn  v.  State,  5  Tex. 
App.  621. 

4.  In  the  Name  of  the  State.  —  See 
Drummond  v.  Republic,  2  Tex.  156. 
The  words  "in  the  name  and  by  the 
authority  of  the  state  of  Texas  "  are  es- 
sential. Saine  v.  State,  14  Tex.  App. 
144;  Tex.  Code  Crim.  Proc.  (1895).  art. 

439- 

Name  of  the  state  need  not  be  inserted 
in  the  margin,-  nor  in  any  other  part  of 
the  indictment.  State  v.  Jordan,  12 
Tex.  205;  Saine  v.  State,  14  Tex.  App. 
144. 

5.  Name  of  Court.  —  All  indictments 
are  presentable  in  the  district  court. 
Coker  v.   State,  7  Tex.  App.  83;  Tex. 

-     Code  Crim.  Proc.  (1895),  art.  439. 

It  must  appear  that  the  indictment 
.     was  found  in  the  proper  court.  Mathews 
V.  State,  44  Tex.  376. 
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Court  for  said  county,  upon  their  oaths  in  said  court  present^  that 


Style  of  court  is  subject  to  amend- 
ment. Banks  v.  State,  7  Tex.  App. 
591. 

"  In  the  District  of  said  county'  is 
defective  for  the  omission  of  the  word 
"Court."  Long  v.  State,  i  Tex.  App. 
466. 

"  In  the  name  and  by  the  authority 
of  the  state  of  Texas,  the  grand  jurors, 
elected,  tried,  impanneled,  sworn  and 
charged  to  inquire,  in  and  for  the  body 
of  the  county  of  Rusk  and  state  afore- 
said, upon  their  oath  present,"  was 
held  to  be  defective  for  not  showing 
that  the  indictment  was  presented  in 
the  district  court  of  the  county  in  which 
the  case  was  tried,  and  for  not  showing 
that  the  grand  jurors  were  elected,  etc., 
in  that  court,  and  for  the  reason  that  it 
did  not  appear  to  be  the  act  of  the 
grand  jury.  Hudson  v.  State,  40  Tex, 
12;  Golden  v.  State,  32  Tex.  737. 

In  Wright  v.  State,  35  Tex.  Crim. 
Rep.  367,  an  indictment  was  held  good 
against  the  objection  that  it  failed  to 
state  the  term  of  said  court  at  which 
the  grand  jury  was  organized,  or  that 
it  was  presented  at  the  same  term  in 
which  the  grand  jury  was  organized. 

1.  Statements  Concerning  Grand  Jurors 
— Generally. — The  words  "  duly  elected, 
tried,  impanneled,  sworn  and  charged  " 
raise  the  presumption  that  the  proper 
oath  was  administered  to  the  grand 
jury.  Thomason  v.  State,  2  Tex.  App. 
550. 

That  the  grand  jurors  were  sworn 
need  not  be  stated,  if  it  appears  from 
the  face  of  the  indictment  that  it  was 
presented  by  a  grand  jury  of  the  proper 
county.  Hart  v.  State,  (Tex.  Crim. 
App.  1898)  44  S.  W.  Rep.  1105. 

In  Ferguson  v.  Slate,  6  Tex.  App. 
504,  the  indictment  commenced  as  fol- 
lows: "  In  the  name  and  by  the  au- 
thority of  the  state  of  Texas:  The  grand 
jurors  of  the  county  of  Erath,  in  the 
state  of  Texas,  good  and  lawful  men, 
duly  tried,  empanneled,  sworn  and 
charged  by  the  district' judge,  at  the 
June  term,  A.  d.  1^78,  of  the  District 
Court  of  said  county,  to  inquire  into 
and  true  presentment  make  of  all  of- 
fenses therein  committed  against  the 
penal  laws  of  the  state  of  Texas,  upon 
their  oath  present:"  etc.  These  re- 
citals show  that  the  indictment  was 
presented  by  a  legal  grand  jury. 

Of  the  Proper  County,  — It  must  ap- 
pear that  the  indictment  was  presented 


by  a  grand  jury  of  the  proper  county. 
Tex.  Code  Crim.  Proc.  (1895),  art.  439; 
State  V.  Hilton,  41  Tex.  565.  In  this 
case,  describing  the  grand  jurors  as 
"duly  elected,  impanneled,  sworn  and 
charged  to  inquire  into  and  true  pre- 
sentment make  of  all  offenses  commit- 
ted in  the  county  of ,  in  said  state, 

cognizable  in  the  district  court  held  in 
and  for  the  county  of  Titus  and  state 
aforesaid,"  was  defective. 

In  Wright  v.  State,  35  Tex.  Crim. 
Rep.  367,  the  formal  parts  of  the  in- 
dictment averred  that  the  court  was 
then  in  session  for  the  fifty-fourth  judi- 
cial district,  and  that  it  was  presented 
into  that  court  in  open  court,  and  it 
does  allege  it  to  be  the  act  of  the  grand 
jury  of  McLennan  county,  and  the 
minutes  show  that  the  indictment  was 
presented  in  open  court  on  the  nine- 
teenth day  of  September,  1895.  The 
court  say:  "  It  certainly  is  sufficient  if 
the  averments  allege,  definitely,  that 
the  indictment  was  the  act  of  the  grand 
jury  of  the  proper  county,  and  that  it 
was  presented  in  the  district  court  of 
the  county  where  that  grand  jury  is  in 
session." 

"Good  and  lawful  men  of  the  state 
of  Texas,  county  of  Caldwell,''  may 
show  that  the  indictment  was  the  act 
of  the  grand  jury  of  Caldwell  county, 
when  taken  in  connection  with  other 
statements.  West  v.  State,  6  Tex. 
App.  485. 

"  In  the  name  and  by  the  authority 
of  the  state  of  Texas,  the  grand  jurors 
of  the  state  of  Texas,  duly  impanneled, 
charged  and  sworn  to  inquire  of  of- 
fenses committed  in  the  county  of  Mon- 
tague, upon  their  oath  present,  in  the 
district  court  for  said  county,"  etc., 
shows  that  the  indictment  was  the  act 
of  the  grand  jury  of  the  proper  county. 
Davis  V.  State,  6  Tex.  App.  133. 

It  need  not  be  stated  that  the  grand 
jurors  were  of  the  county  for  which 
they  act,  as  well  as  of  the  state  of 
Texas,  where  it  is  stated  that  they 
were  impaneled,  etc.,  to  inquire,  etc., 
in  the  county.  Scales  v.  State,  7  Tex. 
App.  361. 

In  the  Proper  Court.  —  That  the  in- 
dictment was  presented  in  a  court 
having  jurisdiction  of  the  offense  must 
be  stated.  Harris  v.  State,  2  Tex.  App. 
102. 

The  allegation  that  the  indictment 
was  presented   in    and    to   the    proper 
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John  Doe,'^  on  or  about  \.\\&  first  day  of  January^  a.  d.  one  thousand 
eight  hundred  and  ninety-nine  and  anterior  to  the  presentment  of  this 
indictment,  2  in  the  county  of  Freestone  and  state  of  Texas, "^  did  then 


court  need  not  be  repeated  in  subse- 
quent counts  when  properly  averred 
in  the  first  count.  Anderson  v.  State, 
(Tex.  Crim.  App.  1898)  44  S.  W.  Rep. 
824. 

Name  of  Crime.  —  Some  crimes  have 
no  name,  and  the  omission  of  the  name 
of  the  crime,  or  giving  it  a  wrong  name, 
will  not  render  the  indictment  invalid. 
Wilson  V.  State,  25  Tex.  169. 

1.  Name  of  Defendant.  —  It  must  con- 
tain the  name  of  the  accused  or  state 
that  his  name  is  unknown,  and  in  case 
his  name  is  unknown,  give  a  reason- 
ably accurate  description  of  him.  Tex. 
Code  Crim.  Proc.  (1895),  art.  439;  State 
V.  Snow,  41  Tex.  596;  Mackey  v.  State, 
20  Tex.  App.  603;  Brewer  v.  State,  18 
Tex.  App.  456;  Puryear  v.  State,  28 
Tex.  App.  73;  Langham  v.  State,  26  Tex. 
App.  533. 

Alias.  —  Charging  defendant  as 
*\lohn  Doe  a.\ia.s John  Smith"  is  suffi- 
cient. Leslie  v.  State,  (Tex.  Crim. 
App.  1898)  47  S.  W.  Rep.  367. 

Initials  of  Christian  N^ame.  —  In  al- 
leging the  name  of  the  defendant,  or 
of  any  other  person  necessary  to  be 
stated  in  the  indictment,  it  shall  be 
sufficient  to  state  one  or  more  of  the 
initials  of  the  christian  name  and  the 
surname.  When  a  person  is  known  by 
two  or  more  names,  it  shall  be  suffi- 
cient to  state  either  name.  Tex.  Code 
Crim.  Proc.  (1895),  art.  444;  McAfee  v. 
State,  14  Tex.  App.  668;  Victor  v.  State, 
15  Tex.  App.  90. 

When  name  of  defendant  is  unknown 
to  the  grand  jury,  the  fact  should  be 
stated  and  a  reasonably  accurate  de- 
scription of  him  given.  Tex.  Code 
Crim.  Proc.  (1895),  art.  444;  Victor  v. 
State,  15  Tex.  App.  90. 

2.  Time  of  Commission  of  Ofifense — Gen- 
erally. —  Time  of  commission  of  the  of- 
fense must  be  stated.  Vance  v.  State, 
32  Tex.  396;  Collins  v.  State,  6  Tex.  App. 
647;  Searcy  v.  State,  4  Tex.  450;  State 
V.  Slack,  30  Tex.  354. 

The  day  and  year  of  the  commission 
of  the  offense  should  be  stated.  Slate 
V.  Johnson,  32  Tex.  96. 

However,  the  allegation  as  to  time  is 
a  mere  matter  of  form.  Johnson  v. 
State,  I  Tex.  App.  118. 

"^.  D."  as  used  in  an  indictment, 
see  Brown  v.  State,  16  Tex.  App.  245. 

Impossible  day  \s'\\\  \\\\aL.\.^  the  indict- 


ment. State  V.  Davidson,  36  Tex.  325; 
Shoefercater  v.  State,  5  Tex.  App.  207. 
Charging  the  offense  to  have  been  com- 
mitted in  the  year  "  one  thousand  eight 
thousand  eight  hundred  and  seventy- 
four"  is  bad.  Robles  v.  State,  5  Tex. 
App.  346. 

Period  of  Limitations.  —  Time  of  the 
commission  of  the  offense  must  be  al- 
leged, to  show  that  the  offense  is  not 
barred  by  the  statute  of  limitations. 
State  V.  Johnson,  32  Tex.  96. 

Prior  to  Finding  of  Indictment.  — 
Laying  the  time  of  the  commission  of 
the  offense  upon  the  day  of  the  finding 
of  the  indictment  has  been  held  to  be 
bad,  unless  accompanied  by  an  aver- 
ment that  the  offense  was  committed 
prior  to  the  finding  of  the  indictment. 
Joel  V.  State,  28  Tex.  642. 

Subsequent  to  Finding  of  Indictment. — 
Charging  an  offense  to  have  been  com- 
mitted on  a  date  subsequent  to  the 
presentment  of  the  indictment  is  bad. 
Hall  V.  State,  (Tex.  Crim.  App.  1897) 
38  S.  W.  Rep.  996;  Nelson  v.  State,  i 
Tex.  App.  556. 

"  On  or  about,"  in  an  averment  of 
time,  may  be  sufficient.  State  v.  Hill, 
35  Tex.  348;  State  v.  Elliot,  34  Tex. 
148;  State  V.  McMickle,  34  Tex.  676; 
Johnson  v.  State,  i  Tex.  App.  118. 

When  the  indictment  is  presented  on 
the  same  day  of  the  commission  of  the 
offense,  the  allegation  should  be  some- 
what as  follows:  "On  or  about  the 
first  day  of  January,  a.  d.  1896,  and 
anterior  to  the  presentment  of  this  in- 
dictment." Nelson  v.  State,  i  Tex. 
App.  556;  Collins  V.  State,  5  Tex.  App. 
37;  Brewer  v.  State,  5  Tex.  App.  248; 
Robles  V.  State,  5  Tex.  App.  346;  Will- 
iams  V.  State,  12  Tex.  App.  226;  God- 
da  rd  f.  State,  14  Tex.  App.  566;  Wilson 
V.  State.  15  Tex.  App.  150. 

"  Then  and  There."  —  The  use  of  the 
words  "then  and  there"  is  vicious 
when  there  is  no  antecedent  time  or 
place  laid.  State  v.  Johnson,  32  Tex. 
96;  State  V.  Slack,  30  Tex.  354. 

3.  Place  of  Commission  of  Offense  — 
Generally.  —  Place  must  be  alleged,  in 
order  to  show  that  the  court  has  juris- 
diction.    State  7'.  Johnson,  32  Tex.  96. 

Failure  to  lay  the  venue  of  the  of- 
fense charged  is  a  fatal  defect.  Searcy 
V.  State,  4  Tex.  450. 

County.  — The  venue  should  be  laid 
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and  there  unlawfully*  {charging  the  particular  offense  in  appropriate 
language')^  against  the  peace  and  dignity  of  the  state.f 


in  the  county  in  which  the  offense  was 
committed.  Searcy  v.  State,  4  Tex. 
450. 

Naming  the  proper  county  is  a  suffi- 
cient allegation  as  to  the  venue.  Drum- 
mond  V.  State,  2  Tex.  156;  Corley  v. 
Stale,  3  Tex.  App.  412. 

"In  the  county"  is  equivalent  to 
"at  the  county,"  in  allegations  of 
place.  Augustine  v.  State,  20  Tex. 
450. 

The  words  "in  the  state  of  Texas" 
are  not  necessary  in  charging  the  venue 
in  the  body  of  the  indictment,  where 
the  act  was  alleged  to  have  been  done 
"in  the  county  of  Kusk."  State  v. 
Jordan,  12  Tex.  205;  Satterwhite  v. 
State,  6  Tex.  App.  6og. 

When  by  law  the  offense  may  be 
prosecuted  in  either  of  two  or  more 
counties,  the  indictment  may  allege 
the  offense  to  have  been  committed  in 
the  county  where  the  same  is  prose- 
cuted, or  in  any  county  or  place  where 
the  offense  was  actually  committed. 
Tex.  Code  Crim.  Proc.  (1895),  art.  443. 

" /«  the  County  Aforesaid."  —  After 
the  venue  has  been  once  properly  stated, 
it  may  be  referred  to  subsequently  by 
the  use  of  the  words  "aforesaid," 
"said,"  and  the  like.  Strickland  v. 
State,  7  Tex.  App.  34. 

Two  counties  having  been  mentioned, 
either  in  the  margin  or  in  the  body  of 
the  indictment,  or  both,  the  use  of  the 
words  "aforesaid,"  "said,"  etc.,  will 
not  be  sufficient.  Cain  v.  State,  18 
Tex.  391. 

"  Then  and  there"  may  be  used  to 
refer  to  the  venue,  which  has  been 
once  properly  named.  Pierce  v.  State, 
12  Tex.  210. 

1.  Charging  Part  —  Generally,  — The 
indictment  must  be  positive  in  its 
statements.  State  v.  Powell,  28  Tex. 
626;  Thomas  v.  State,  12  Tex.  App. 
227. 

No  material  fact  must  be  omitted. 
McElroy  v.  State,  14  Tex.  App.  235. 

Common-law  rules  should  not  be  de- 
parted from  in  framing  indictments, 
except  upon  statutory  authority.  Cain 
V.  State,  18  Tex.  387. 

Abbreviations  and  characters  should  be 
avoided  in  an  indictment.  Brown  v. 
State,  16  Tex.  App.  245;  Malton  v. 
State,  29  Tex.  App.  527. 

Certainty.  —  Beasley  v.  State,  (Tex. 
Crim.  App.   1898)  47  S.  W.  Rep.  991. 


The  offense  must  be  charged  with  cer- 
tainty. Tomkins  f.  State,  33  Tex.  228; 
Mayo  V.  State,  7  Tex.  App.  342;  Wells 
V.  State,  4  Tex.  App.  20;  Greenlee  v. 
State,  4  Tex.  App.  345;  Curry  z/.  State, 
4  Tex.  App.  574;  Connell  v.  State,  2 
Tex.  App.  422;  Coleman  v.  State,  2 
Tex.  App.  512;  Ware  v.  State,  2  Tex. 
App.  547;  Williams  v.  State,  i  Tex. 
App.  90;  Johnson  v.  State,  i  Tex.  App. 
146;  Rose  V.  State,  i  Tex.  App.  400. 

The  certainty  required  in  an  indict- 
ment is  such  as  will  enable  the  accused 
to  plead  the  judgment  that  may  be 
given  upon  it,  in  bar  of  any  prosecu- 
tion for  the  same  offense.  Tex.  Code 
Crim.  Proc.  (1895),  art.  441. 

Code  Forms.  —  Following  the  code 
forms  of  indictments,  in  cases  in  which 
they  are  applicable,  is  sufficient.  Tex. 
Code  Crim.  Proc.  (1895),  art.  458. 

Conjunctive  Statements.  —  See  Cop- 
ping V.  State,  7  Tex.  App.  61;  Berliner 
V.  State,  6  Tex.  App.  181;  Tompkins  &. 
State,  4  Tex.  App.  161;  Hart  v.  State, 
2  Tex.  App.  39. 

^' Feloniously." — In  charging  a  felony, 
the  word  "  feloniously  "  should  be  used. 
Cain  V.  State,  18  Tex.  387.  By  statute, 
however,  the  word  "feloniously"  is 
not  indispensable  to  an  indictment, 
even  for  a  capital  felony.  Calvin  v. 
State,  25  Tex.  789. 

Immaterial  Defects,  Generally.  —  See 
Edmondson  v.  State,  41  Tex.  496;  State 
V.  Daugherty,  30  Tex.  360;  Ewing  v. 
State,  I  Tex.  App.  362;  State  v.  William- 
son, 43  Tex.  500;  Jones  z/.  State,  25  Tex. 
App.  621;  Hutto  V.  State,  7  Tex.  App. 
44;  Irvin  V.  State,  7  Tex.  App.  109; 
Snow  V.  State,  6  Tex.  App.  284;  Black- 
well  V.  State,  30  Tex.  App.  416. 

Clerical  errors  will  not  vitiate  the  in- 
dictment. State  !>.  Hutchinson,  26  Tex. 
iji;  Edmondson  z/.  State,  41  Tex.  496; 
State  V.  Daugherty,  30  Tex.  360;  Ewing 
V.  State,  I  Tex.  App.  362. 

Bad  grammar  will  not  vitiate  the  in- 
dictment. Gay  V.  State,  2  Tex.  App. 
127. 

Bad  handwriting  does  not  vitiate  an 
indictment.  State  v.  Morris,  43  Tex. 
372;  McGeew.  State,  (Tex.  Crim.  App. 
1898)46  S.  W.  Rep.  930. 

Bad  rhetoric  does  not  vitiate  an  in- 
dictment.    Dawson   v.  State,   33  Tex. 

491- 

Bad  spelling  does  not  necessarily 
vitiate  an  indictment.     State  v.  Earp, 
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41  Tex.  487;  Koontz  v.  State,  41  Tex. 
570;  Thomas  v.  State,  2  Tex.  App.  293; 
Brumley  v.  State,  11  Tex.  App.  114; 
Somerville  v.  State,  6  Tex.  App. 
433;  Stinson  v.  State,  5  Tex.  App.  31; 
Witten  V.  State.  4  Tex.  App.  70;  Hud- 
son V.  State,  10  Tex.  App.  215. 

Material  word  omitted  may  constitute 
a  fatal  defect.  Scroggins  v.  State,  36 
Tex.  Crira.  Rep.  117;  State  v.  Daugh- 
erty,  30  Tex.  360. 

Omitting  the  word  "  did,"  in  charg- 
ing the  commission  of  an  offense,  has 
been  held  to  be  a  fatal  defect.  State 
V.  Hutchinson,  26  Tex.  iii;  Ewing 
V.  State,  I  Tex.  App.  362;  Barfield  v. 
State,  (Tex.  Crim.  App.  1898)  45  S.  W. 
Rep.  1015. 

The  use  of  the  pronoun  "  his,"  in- 
stead of  "  her,"  may  constitute  an  im- 
material defect.  Slawson  v.  State, 
(Tex.  Crim.  App.   1898)   45  S.  W.  Rep. 

575- 

Tautology  and  repetition  will  not  vitiate 
the  indictment.  Richardson  v.  State,  2 
Tex.  App.  322;  Colbert  v.  State,  i  Tex. 
App.  314;  Hirsch  v.  State,  i  Tex.  App. 

393- 

Intent  must  be  alleged  when  it  con- 
stitutes an  ingredient  of  the  offense 
charged.  Johnson  v.  State,  i  Tex. 
App.  146.  But  an  indictment  for  an 
act  done  with  intent  to  commit  some 
other  offense  may  charge  in  general 
terms  the  commission  of  such  act  with 
intent  to  commit  such  other  offense, 
without  stating  the  facts  constituting 
such  other  offense.  Tex.  Code  Crim. 
Proc.  (1S95),  art.  451. 

Legal  Conclusions.  —  Facts,  not  con- 
clusions of  law,  should  be  alleged. 
Caldwell  v.  State,  28  Tex.  App.  566. 

Matters  unnecessary  to  be  proven  need 
not  be  stated.  Blair  v.  State,  32  Tex. 
474;  Bosshard  v.  State,  25  Tex.  Supp. 
207;  Evans  v.  State,  25  Tex.  Supp.  303; 
Johnson  v.  State,  i  Tex.  App.  146;  Tex. 
Code  Crim.  Proc.  (1895),  art.  440. 

Name  of  an  incorporated  express  com- 
pany having  been  mentioned  in  an  in- 
dictment, it  is  unnecessary  to  allege  the 
charter  or  act  of  incorporation  of  the 
company,  or  that  it  was  incorporated 
under  the  laws  of  any  state  or  foreign 
power.  Smith  v.  State,  34  Tex.  Crim. 
Rep.  265. 

Name  of  the  injured  party  should 
never  be  alleged  as  unknown  until  the 
grand  jury,  after  reasonable  diligence, 
has  failed  to  ascertain  it.  State  v. 
Black,  31  Tex.  560;  Stockton  v.  State, 
25  Tex.  772;  McAfee  v.   State,   14  Tex. 


App.  668;  Rutherford  v.  State,  13  Tex. 
App.  92;  Jorasco  v.  State,  6  Tex.  App. 
238. 

Negativing  Exceptions.  —  See  State  v. 
Clayton,  43  Tex.  410;  McFain  v.  Slate, 
41  Tex.  385;  Blasdell  v.  State,  5  Tex. 
App.  263;  Logan  v.  State,  5  Tex.  App. 
306. 

Relative  pronoun  must  be  referred  to 
that  antecedent  to  which  the  tenor  of 
the  instrument  requires  it  to  relate. 
Brown  v.  State,  28  Tex.  App.  379; 
Goodson  V.  State,  32  Tex.  121. 

Statutory  Language.  —  Following  the 
language  of  the  statute,  in  charging 
the  offense,  is  ordinarily  sufficient. 
McFain  v.  State,  41  Tex.  385;  Smith  v. 
State,  34  Tex.  612;  Rhodes  v.  State,  29 
Tex.  188;  Francis  v.  State,  21  Tex.  280; 
State  V.  Warren,  13  Tex.  45;  State  v. 
Ake,  9  Tex.  322;  Antle  v.  State,  6  Tex. 
App.  202;  Bigby  v.  State,  5  Tex.  App. 
loi;  Brewer  v.  State,  5  Tex.  App.  248. 
It  is  not  necessary,  however,  to  use 
the  exact  words  of  the  statute.  Drum- 
mond  V.  Republic,  2  Tex.  156.  Other 
words  of  similar  import  may  be  used. 
Fowler  v.  State,  38  Tex.  559;  Mathews 
V.  State,  36  Tex.  675. 

But  it  is  safer  to  use  the  words  of 
the  statute.  Juaraqui  v.  State,  28  Tex. 
625;  State  v.  Moreland,  27  Tex.  726; 
Barthelow  v.  State,  26  Tex.  175;  White 
V.  State,  3  Tex.  App.  605;  Hart  v. 
State,  2  Tex.  App.  39. 

In  charging  a  statutory  offense,  how- 
ever, the  language  must  be  as  specific 
as  the  statute,  and  need  not  be  more 
specific  unless  the  statute  is  deficient 
in  describing  the  offense.  Blair  v. 
State,  32  Tex.  474;  Banks  v.  State,  28 
Tex.  644;  Grayz/.  Stale,  7  Tex.  App.  10. 

When  a  statute  creating  or  defining 
any  offense  uses  special  or  particular 
terms,  an  indictment  on  it  may  use  the 
general  term  which  in  common  lan- 
guage embraces  the  special  term.  Tex. 
Code  Crim.  Proc.  (1895),  art.  449. 

For  circumstances  under  which  it  is 
not  sufficient  to  follow  the  exact  lan- 
guage of  the  statute  see  Burch  v.  Re- 
public, I  Tex.  608;  Brewer  v.  State,  5 
Tex.  App.  248. 

Surplusage. — Unnecessary  averments 
may  be  rejected  as  surplusage.  Mere- 
dith v.  State,  40  Tex.  480;  State  v. 
Moreland,  27  Tex,  726;  State  v.  Elliott, 
14  Tex.  423;  Cotton  v.  State,  4  Tex. 
260;  Mayo  v.  State,  7  Tex.  App.  342; 
Burke  v.  State,  5  Tex.  App.  74;  Gor- 
don V.  State,  2  Tex.  App.  154. 

Aggravating  matter  in  an  indictment 


9  E.  of  F.  P.  —  46. 
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(^Indorsements?^ 


John  Smith,  Foreman  of  the  Grand  Jury.^ 
Form  No.  10722.' 


(Utah  Rev.  Stat.  (1898),  §  4731.) 
The  State  of  Utah 
against 
John  Doe. 

In  the  District  Court  of  the  first  district,  in  and  for  the  county  of 
Uintah,  the  twenty-seventh  day  of  September,  a.  d.  \Z99. 

John  Doe  is  accused  by  the  grand  jury  of  the  county  of  Uintah  by 
this  indictment  of  the  crime  of  arson^  committed  as  follows: 

The  ^2i\di  John  Doe  on  the  first  day  oi  January,  a.  d.   \W9,  at  the 
county  of  Uintah^  {charging  the  offense  in  appropriate  language),^  con- 


may  be  rejected  as  surplusage.  Young 
V.  State,  44  Tex.  98;  Johnson  v.  State, 
I  Tex.  App.  130. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Texas  see  Forms  Nos.  10580, 
10531,  10526,  10511,  9600,  9515,  9462, 
9406,  8322,  8318,  8313,  8297,  8232,  8213, 
8078,  7702,  7697,  7691,  7637,  6594,  6153, 
5693,  5171,  5147,  4951.  4932,  4931.  4913. 
4752,  4075,  2464,  2447,  2408,  1125,  736, 
222,  186,  174. 

Joinder  of  Offenses.  —  Hobbs  v.  State, 
44  Tex.  353;  State  v.  Randle,  41  Tex. 
292;  Weathersby  v.  State,  i  Tex.  App. 
643;  Waddell  v.  State,  i  Tex.  App.  720; 
Barnwell  v.  State,  i  Tex.  App.  745. 

1.  Conclosion.  —  "  Against  the  peace 
and  dignity  of  the  state"  is  a  necessary 
conclusion.  State  v.  Sims,  43  Tex. 
521;  State  V.  Durst,  7  Tex.  74;  Holden 
V.  State,  I  Tex.  App.  225;  Thompson  z/. 
State,  15  Tex.  App.  39,  168;  Saine  v. 
State,  14  Tex.  App.  144;  Haun  v.  State, 
13  Tex.  App.  383;  Cox  V.  State,  8  Tex. 
App.  254. 

"Against  the  peace  and  dignity  of 
the  state  "  is  not  complied  with  by  the 
use  of  the  word  "ainst"  instead  of 
"against."  Bird  v.  State,  37  Tex. 
Crim.  Rep.  408. 

Concluding  "against  the  peace  & 
dignity  of  the  state "  is  sufficient,  the 
character  "&"  having  been  too  long 
used  in  practice  to  be  objected  to. 
Malton  V.  State,  29  Tex.  App.  527. 

The  word  "  Texas"  is  not  necessary 
in  the  conclusion,  which  may  be  as 
follows:  "against  the  peace  and  dig- 
nity of  the  state."  State  v.  Pratt,  44 
Tex.  93. 

Signature  of  Prosecuting  Attorney.  — 
It  is  wholly  immaterial  whether  the 
prosecuting  attorney  signs  the  indict- 
ment  or    not.     Witherspoon    v.   State, 


(Tex.  Crim.  App.  1898)  44  S.  W.  Rep. 
164. 

Prosecuting  attorney  may  sign  the 
indictment  in  the  name  of  the  foreman 
of  the  grand  jury.  Witherspoon  v. 
State,  (Tex.  Crim.  App.  1898)  44  S.  W. 
Rep.  164. 

District  attorney  pro  tern,  may  sign 
the  indictment.  Pierce  v.  State,  12 
Tex.  210;  State  v.  Johnson,  12  Tex. 
231;  Reynolds  v.  State,  11  Tex.  120; 
Eppes  V.  State,  10  Tex.  474. 

Signature  of  Foreman.  —  The  indict- 
ment should  be  signed  officially  by  the 
foreman,  but  an  omission  to  do  so  will 
not  affect  its  validity.  Tex.  Code 
Crim.  Proc.  (1895),  art.  439;  Jones  v. 
State,  10  Tex.  App.  552.  But  signa- 
ture of  the  foreman  of  the  grand  jury 
is  not  necessary  lo  the  validity  of  the 
indictment.  State  v.  Flores,  33  Tex. 
444;  Redfield  v.  State,  24  Tex.  133; 
Pinson  v.  State,  23  Tex.  579;  Hannah 
V.  State,  I  Tex.  App.  578;  Watson  v. 
State  (Tex.  Crim.  App.  1899),  50  S.  W. 
Rep.  340. 

Foreman  of  the  grand  jury  may  sign 
the  indictment  at  a  subsequent  term. 
Bassham  v.  State,  38  Tex.  622. 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

3.  Utah.—K&v.  Stat.  (1898),  §4723  et 
seq. 

See  also  supra,  note  2,  p.  629. 

4.  Name  of  Offense. — The  legal  appella- 
tion, such  as  murder,  arson,  or  the  like, 
should  be  given  or  the  offense  should 
be  designated  a  felony  or  misdemeanor. 
Utah  Rev.  Stat.  (1898),  §  4731. 

5.  Charging  Part  —  Generally.  —  The 
indictment  is  sufficient  if  it  can  be 
understood  therefrom  that  the  act  or 
omission    charged    as    the    offense    is 
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trary  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Utah.  \ 

Daniel  Webster,  County  Attorney. 

{Indorsements^ 

Form  No.  10723.' 
State  of  Vermont.,        ) 
Windsor  County,  ss.  \ 

Be  it  remembered  that  at  a  term  of  the  County  Court,  begun  and  holden 
at  Woodstock,  within  and  for  the  county  of  Windsor  aforesaid,  on  the 
first  Tuesday  oi  June.,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,  the  grand  jurors  within  and  for  the  body  of 
the  county  of  Windsor  aforesaid,  now  here  in  court,  duly  impaneled 
and  sworn,  upon  their  oath  present:^ 

That  John  Doe,  of  Woodstock,  in  the  county  of  Windsor,  at  Wood- 
stock, in  the  said  county  of  Windsor,  on  the.  jfirst  day  oi  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,*^ 


clearly  and  distinctly  set  forth,  without 
repetition  and  in  such  manner  as  to 
enable  the  court  to  understand  what  is 
intended  and  to  pronounce  judgment 
according  to  the  right  of  the  cause. 
People  V.  Kerm,  8  Utah  268. 

Statutory  Offense.  —  It  is  sufficient  to 
charge  in  the  language  of  the  statute. 
People  V.  Gough,  2  Utah  70;  People  v. 
Hill,  3  Utah  334. 

But  the  precise  words  of  the  statute 
need  not  be  used  in  the  indictment. 
People  V.  Colton,  2  Utah  457. 

A  misdemeanor  may  be  charged  in 
the  words  of  the  statute,  unless  they 
fail  to  cover  every  element  of  the 
offense  charged.  Cannon  v.  U.  S.,  116 
U.  S.  55,  4  Utah  122. 

Jllustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Utah  see  Forms  Nos.  10484, 
8292,  2459. 

1.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  "Nos. 
10746  to  10791. 

2.  Vermont. — Stat.  (1894),  §  1901  et  seq. 
See  also  supra,  note  2,  p.  629, 

The  indictment  must  be  in  the 
English  language.  Vt.  Stat.  (1894),  § 
900. 

3.  Statements  Concerning  Grand  Ju- 
rors.—  It  is  ordinarily  sufficient  for  the 
commencement  to  state  that  the  grand 
jurors  of  the  state  or  commonwealth, 
inquiring  for  the  particular  county  or 
city,  as  the  case  may  be,  on  their  oaths 
or  affirmations  respectively,  find  the 
special  facts  making  up  the  charge. 
The  commencement  of  an  indictment 
in  these  words,  "the  grand  jurors  for 
the   people   of    the    State   of  Vermont, 


upon  their  oaths  present,"  is  sufficient 
on  motion  in  arrest  of  judgment. 
State  V.  Nixon,  18  Vt.  70. 

Where  the  indictment  commenced, 
"  The  grand  jurors  within  and  the  body 
of  the  county,"  it  was  held  sufficient, 
on  motion  in  arrest,  as  against  the 
objection  for  the  omission  of  the  word 
"  for"  after  the  word  "  and."  State  v. 
Brady,  14  Vt.  353. 

Commencement  of  the  indictment  is 
usually  extended  to  embrace  such 
matter  as  was  formerly  contained  in 
the  caption  proper.  State  v.  Nixon,  18 
Vt.  70. 

4.  Time  of  Commission  of  Offense  — 
Generally.  — Time  and  place  of  com- 
mission must  be  alleged  as  to  every 
traversable  fact.  State  v.  LaBore,  26 
Vt.  765;  State  V.  Litch,  33  Vt.  67. 

The  year,  month  and  day  should  be 
properly  stated.  State  v.  O'Keefe,  41 
Vt.  691. 

"^.  D."  is  equivalent  to  "  the  year 
of  our  Lord  "  and  is  not  necessary  as 
a  prefix  to  a  date.  State  v.  Hodgeden,  3 
Vt.  481;  State  V.  Gilbert,  13  Vt.  647; 
State  V.  Clark,  44  Vt.  636. 

'^  Anno  Domini"  is  equivalent  to 
"the  year  of  our  Lord."  State  v. 
Hodgeden,  3  Vt.  481;  State  v.  Gilbert, 
13  Vt.  647;  State   V.  Clark,   44  Vt.  636. 

"  At  clivers  other  times  "  may  be  re- 
jected as  surplusage  where  a  single 
and  distinct  offense  has  been  properly 
charged  on  a  date  certain.  Slate  v. 
Munger,  15  Vt.  290. 

Figures  may  be  used  in  indictments. 
State  V.  Hodgeden,  3  Vt.  481. 

Future  Day.  —  Alleging  time  of  com- 
mission at  a  day  in  the  future  is  bad. 
State  V.  Litch,  33  Vt.  67. 
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{charging  the  particular  off ense  in  appropriate  language,y-  contrary  to  the 
force  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state. f^ 
{Indorsements.^ 

Form  No.  10724.* 

County  of  Albemarle,  to  wit:  ) 

In  the  County  Court  of  the  said  County.  \ 

The  jurors  of  the  commonwealth  of  Virginia  in  and  for  the  body  of 
the  county  of  Albemarle  and  now  attending  the  said  court,  upon  their 


Impossible  day  will  vitiate  the  indict- 
ment.    State  V.  Litch,  33  Vt.  67. 

"  0«  or  about"  at  common  law.  was 
insufficient  as  an  allegation  of  time. 
State  V.  O'Keefe,  41  Vt.  691. 

"  One  thousand  eight"  instead  of  "  one 
thousand  eight  hundred  and  eight"  is 
bad.     State  v.  G.  S.,  i  Tyler  (Vt.)  295. 

Videlicet  is  used  to  particularize  what 
has  been  alleged  in  a  general  way. 
State  V.  Murphy,  55  Vt.  547;  State  v. 
Nulty,  57  Vt.  543. 

1.  Charging  Part  —  Generally.  —  The 
indictment  must  be  certain.  State  v. 
Day,  3  Vt.  138;  State  v.  Northfield,  13 
Vt.  565;  State  V.  Woodward,  25  Vt.  616. 

Arabic  figures  may  be  used  to  express 
dates,  sums,  amounts,  etc.  Stale  v. 
Hodgeden,  3  Vt.  481;  Hyde  v.  Moffat, 

16  Vt.    271;    State  V.   Paddock,  24  Vt. 
312. 

Bad  spelling  will  not  vitiate  the  in- 
dictment. State  V.  Lockwood,  58  Vt. 
378. 

"'Feloniously"  implies  force  and  arms. 
Brackett  v.  State,  2  Tyler  (Vt.)  152. 

Immaterial  defects  are  enumerated  in 
the  statute.     Vt.  Stat.  (1894).  §  rgii. 

Clerical  errors  will  not  vitiate  the  in- 
dictment.    State  V.  Whitney,  15  Vt.  298. 

A  defect  not  affecting  the  merits  of 
the  case  is  immaterial.  State  v.  Arnold, 
50  Vt.  731. 

If  the  sense  be  clear,  nice  objections 
ought  not  to  be  regarded.  State  v. 
Whitney,  15  Vt.  298;  State  v.  Mather, 
N.  Chip.  (Vt.)  32. 

Mathematical  signs  should  not  be  used 
in  an  indictment.  State  v.  Jericho,  40 
Vt.  121. 

.Negativing  Exceptions.  —  See  State  v. 
Freeman,  27  Vt.  523;  State   v.    Butler, 

17  Vt.  145;  State  V.  Barker,  18  Vt.  195; 
State  V.  Abbey,  29  Vt.  60. 

Statutory  Language.  —  Charging  a 
statutory  offense  in  the  language  of  the 
statute  is  ordinarily  sufficient.  State  v. 
Jones,  33  Vt.  443.  If  every  fact  neces- 
sary to  constitute  the  offense  is  stated. 
State  V.  Higgins,  53  Vt.   X91. 


The  indictment  in  State  v.  McMillan, 
69  Vt.  105,  was  deemed  bad,  although 
it  followed  the  exact  language  of  the 
statute. 

^'Vi  et  armis"  is  not  necessary. 
State  V.  Hanley,  47  Vt.  290;  Brackett 
V.  State,  2  Tyler  (Vt.)  152. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Vermont  see  Forms  Nos. 
10496,  10468,  10461,  9636,  9632,  8486, 
7692,  7642,  6593,  6156,  6155.  6142.  4933, 
4914,  2370,  721. 

Indictment  is  set  out  in  State  v. 
Northfield,  13  Vt.  565. 

2.  Conclading  "  contrary  to  the  stat- 
ute," etc.,  was  held  to  be  good.  State 
V.  Newton,  42  Vt.  537. 

Concluding  "  contra  formam  statuti  " 
was  held  to  show  sufficiently  that  the 
offense  charged  was  under  the  statute 
law  of  the  state.  State  v.  Dana,  59  Vt. 
614. 

Failing  to  conclude  "  contrary  to  the 
form,  force  and  effect  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state,"  was  held  to  be  a  defect  of  form, 
not  of  substance.     State  v.  Arnold,  50 

Vt.  731. 

3.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

4.  Virginia.  —  Code  (1887),  ^  3989  et 
seq. 

See  also  supra,  note  2,  p.  629. 

Other  forms  of  commencement  are  as 
follows: 

'"  Virginia'.  County  of  Albemarle,  to 
wit: 

The  jurors  for  the  commonwealth  of 
Virginia,  in  and  for  the  body  of  the 
county  of  Albemarle,  and  now  attend- 
ing the  said  court,  upon  their  oath  pre- 
sent :" 
"  City  of  Manchester,  to  wit:  ) 

In  the  Hustings  Court  of  said  City.  \ 

The  jurors  of  the  commonwealth  of 
Virginia,  in  and  for  the  body  of  the  city 
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oathji  present  that  John  Doe,^  on  x\\e  first  d3t.y  oi  January,  in  the  year 
one  thousand  eight  hundred  and  ninety-nine,^  and  in  the  said  county,** 
did  (charging  the  particular  offense  inappropriate  language)^  against  the 


of  Manchester,  and  now  attending  the 
said  court,  upon  their  oath  present:" 
"Commonwealth  of  Virginia, ) 

County  of  Albemarle,  to  wit: ) 

In  the  Circuit  Court  of   said  County. 

The  jurors  in  and  for  the  body  of  the 
county  of  Albemarle,  and  now  attend- 
ing the  said  court,  upon  their  oaths 
present:" 

n'ame of  the  state  need  not  be  inserted 
in  the  margin  or  any  other  part  of  an 
indictment.  Tefift  v.  Com  ,  8  Leigh 
(Va.)  721. 

Term  of  Conrt. —  Indictment  need  not 
show  upon  its  face  when  it  was  found. 
Haught  V.  Com.,  2  Va.  Cas.  3;  Burgess 
V.  Com.,  2  Va.  Cas.  483. 

1.  Statement  Concerning  Grand  Jurors. — 
The  words  "on  their  oath  present" 
should  be  stated  in  each  count;  though 
this  objection  may  be  obviated  by  the 
fact  that  the  record  states  that  the 
grand  jury  were  sworn  in  open  court. 
Huffman  v.  Com.,  6  Rand.  (Va.)685. 

2.  Name  of  Defendant.  —  Morgenstern 
V.  Com.,  27  Gratt.  (Va.)  1018. 

Indictment  was  bad  for  not  naming 
the  defendant.  Com.  v.  Snider,  2 
Leigh  (Va.)  744. 

Objection  to  the  addition  should  be 
taken  by  plea  in  abatement.  Com.  v. 
Cherry,  2  Va.  Cas.  20.  But  see  Va. 
Code  (1887).  §  3999. 

3.  Time  of  Commission  of  Offense  — 
Generally.  —  It  is  unnecessary  to  state 
the  day  and  year  specifically  as  at  com- 
mon law.  Hausenfluck  v.  Com.,  85 
Va.  702. 

No  mode  of  stating  the  time  of  the 
commission  of  the  offense  in  an  indict- 
ment or  presentment  will  vitiate  it. 
Sledd  V.  Com.,  19  Gratt.  (Va.)  813. 

Figures  may  be  used  in  an  indict- 
ment. Cady  V.  Com.,  10  Gratt.  (Va.) 
776;  Lazier  v.  Com.,  10  Gratt.  (Va.) 
708. 

Mistake  in  date,  apparent  on  the  face 
of  an  indictment,  is  cured  by  the  statute 
of  jeofails.  Com.  v.  Ailstock,  3  Gratt. 
(Va.)  620. 

Period  of  Limitations.  —  See  Glover  v. 
Com.,  86  Va.  382. 

IVithin  Jurisdiction  of  Court.  —  In- 
dictment was  bad  for  not  alleging  that 
the  offense  was  committed  within  the 
jurisdiction  of  the  court.  Com.  v. 
Richards,  i  Va.  Cas.  i. 

4.  Place  of  Commission  of  Offense.  —  As 


to  what  constitutes  a  suflBcient  state- 
ment of  the  name  of  a  county  in  an  in- 
dictment, see  Tefft  v.  Com.,  8  Leigh 
(Va.)  721. 

The  usual  way  is  to  write  the  name 
of  the  county  in  the  margin,  but  the 
failure  to  do  this  is  not  material  it  a 
venue  is  properly  laid  in  the  body  of 
the  indictment.  Tefit  v.  Com.,  8 
Leigh  (Va.)  721. 

The  rule  that  the  county  only  need 
be  stated  is  subject  to  the  exception 
where  the  jurisdiction  of  the  court  ex- 
tends over  territory  less  than  the  coun- 
ty. Com.  V.  Richards,  i  Va.  Cas.  i; 
Taylor  v.  Com.,  2  Va.  Cas.  94. 

Two  counties  having  been  men- 
tioned, either  in  the  margin  or  in  the 
body  of  the  indictment,  or  both,  the  use 
of  the  words  "aforesaid,"  "said," 
etc.,  will  not  be  sufficient.  Bell  z/. 
Com.,  8  Gratt.  (Va.)  600. 

5.  Charging  Part  —  Generally.  —  In- 
dictment must  state  all  the  circum- 
stances which  constitute  the  offense  as 
defined  by  statute.  Boyd  v.  Com.,  77 
Va.  52. 

Though  the  offense  at  common  law 
or  by  statute  is  described  and  defined 
in  general  terms  in  the  statute,  the  in- 
dictment must  charge  it  specifically. 
Boyd  V.  Com.,  77  Va.  52. 

'^^ Feloniously."  — In  charging  a  felony, 
the  word  "feloniously  "  should  be  used. 
Randall  v.  Com.,  24  Gratt.  (Va.)  644; 
Dye  V.  Com.,  7  Gratt.  (Va.)  662. 

Following  the  language  of  the  statute  is 
ordinarily  sufficient.  Jones  v.  Com., 
79  Va.  213;  Scott  V.  Com.,  77  Va.  344; 
Helfrick  v.  Com.,  29  Gratt.  (Va.)  844. 

Intent  to  injure,  and  description  of 
person  injured,  see  Va.  Code  (1887),  § 
3997;  Com.  V.  Ervin,  2  Va.  Cas.  337. 

Immaterial  defects  are  enumerated  in 
the  statutes.  Va.  Code  (1887),  §§  3999, 
4000,  4011. 

Negativing  Exceptions.  —  Exceptions 
in  the  enacting  part  must  be  negatived; 
otherwise  not.  Com.  v.  Hill,  5  Gratt. 
(Va.)  682. 

Surplusage. — See  Hawley  v.  Com., 
75  Va.  847;  Thompson  v.  Com.,  20 
Gratt.  (Va.)  724;  Cody  v.  Com.,  10 
Gratt.    (Va.)  776;   Va.    Code   (1887).    § 

3999- 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses   in    Virginia    see    Forms    Nos. 
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peace  and  dignity  of  the  commonwealth  of  Virginia.  \^ 
{Indorsements. y^ 

Form  No.  i  0725.^ 
(Ballinger's  Anno.  Codes  &  Stat.  Wash.  (1897),  §  6841.) 

^  against  ^^  ^^^  ^^  V  "^^P^^^^^  Court  of  the  State  of  Washing- 
t\    f)  \  ton  for  the  county  of  Spokane. 

John  Doe  is  accused  by  tne  grand  jury  of  the  state  of  Washington 
for  the  county  of  Spokane  by  this  indictment  of  the  crime  of  arson  * 
committed  as  follows: 

The  &2l\6.  John  Doe^  on  the  first  day  oi  January,  iS99,^  in  the 
county  of  Spokane  aforesaid*'  {charging  the  particular  off ense  inappro- 
priate language'). \^ 

Dated  at  SpokaTie  Falls  in  said  county  and  state  the  eighteenth  day 
ol  January,  A.  d.  \Z99. 

Daniel  Webster,  Prosecuting  Attorney. 

{Indorsements.  )2 


10565,  9621,  7758,  6124,  5162,  4971, 
4944,  4934.  2448,  2377,  2368,  2363,  224, 
214,  187,  175,  167,  158. 

1.  Conclusion.  —  Indictment  was  de- 
fective for  failure  to  conclude  "  against 
the  peace  and  dignity  of  the  common- 
wealth." Early  v.  Com.,  86  Va.  921; 
Com.  V.  Carney,  4  Gratt.  (Va.)  546. 

Every  count  must  conclude  "against 
the  peace  and  dignity  of  the  common- 
wealth." Thompson  v.  Com.,  20 
Gratt.  (Va.)  724. 

The  presentment  for  a  misdemeanor, 
in  Com.  v.  Christian,  7  Gratt.  (Va.) 
631,  did  not  conclude  "against  the 
peace  and  dignity  of  the  common- 
wealth." 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

3.  Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6839  et  seq. 

See  also  supra,  note  2,  p.  629. 

4.  The  name  of  the  crime,  if  it  have 
one,  such  as  treason,  murder,  arson, 
manslaughter,  or  the  like,  should  be 
inserted;  or  if  it  be  a  crime  having  no 
name,  such  as  libel,  assault  and  battery, 
and  the  like,  insert  a  brief  description 
of  it  as  given  by  law.  Ballinger's 
Anno.  Codes  &  Stat.  Wash.  (1897),  § 
6841. 

6.  Name  of  Defendant.  —  Omitting  the 
name  of  the  defendant  in  the  charging 
part  is  not  fatal  if  he  is  named  in  the 
accusing  part.  Whitcher  v.  State,  2 
Wash.  286. 

6.  Time  of  Commission  of  Offense.  — 
Charging    that  an   offense   was    com- 


mitted "on  or  about"  a  certain  day  is 
sufficient.     State  v.  Williams,  13  Wash. 

335- 

7.  The  venue  of  a  crime  is  sufficiently 
set  forth  as  being  in  King  county 
if  the  crime  is  charged  as  having  been 
committed  in  the  city  of  Seattle,  for 
the  court  will  take  official  notice  of  the 
fact  that  the  city  of  Seattle  is  in  King 
county.  Schilling  v.  Territory,  2 
Wash.  Ter.  283. 

8.  Charging  Part  —  Generally.  —  The 
criminal  statutes  do  away  with  many 
technicalities  of  the  common  law,  but 
do  not  ignore  all  forms  of  technical 
expression.  Leonard  v.  Territory,  2 
Wash.  Ter.  381. 

If  the  indictment  is  direct  and  cer- 
tain as  to  the  party  charged  and  the 
facts  constituting  the  crime,  it  is  suffi- 
cient. State  v.  Day,  4  Wash.  104-,' 
State  V.  Womack,  4  Wash.  19. 

Imtnaterial  defects  are  enumerated  in 
the  statute.  Ballinger's  Anno.  Codes 
&  Stat.  Wash.  (1897),  §  6851;  State  v. 
Wright,  9  Wash.  96;  State  v.  See,  4 
Wash.  344. 

Language  of  the  Statute.  —  Charging 
an  offense  in  the  language  of  the  stat- 
ute defining  it  is  sufficient.  Watts  v. 
Territory,  i  Wash.  Ter.  409.  Schilling 
V.  Territory,  2  Wash.  Ter.  283;  State  z/. 
Day,  4  Wash.  104;  State  v.  Knowlton, 
II  Wash.  512;  State  z*.  Turner,  10  Wash. 
94;  Leschi  v.  Territory,  i  Wash.  Ter.  13. 

The  exact  language  of  the  statute 
need  not  be  followed:  words  of  equiva- 
lent meaning  may  be  used.  Leschi  v. 
Territory,  i  Wash.  Ter.  13. 

In  charging  a  statutory  offense  un- 
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Form  No.  10726." 
(W.  Va.  Code  (1891),  c.  144.  §  i;  c.  145.  §  27;  c.  149,  §§  6,  18.) 
State  of  West  Virginia,  Preston  County,  to  wit: 

The  grand  jurors  of  the  state  of  West  Virginia,  in  and  for  the  body 
of  the  county  of  Preston,  upon  their  oaths  present,  that  John  Doe, 
on  they^rj/day  oi  January,  one  thousand  eight  hundred  and  ninety- 
nine,"^  in  the  said  county  of  Preston  and  state  of  West  Virginia  ^  afore- 
said,* (^charging  the  particular  offense  in  appropriate  language,)^  against 
the  peace  and  dignity  of  the  state,  f 

Daniel  Webster,  Prosecuting  Attorney.* 
{Indorsements.  )^ 

Form  No.  i  o  7  2  7  .^ 
State  of  Wisconsin,  ) 
County  oi  Dodge.     \ 

At  a  term  of  the  Circuit  Court^  for  the  county  of  Dodge  and  state 


known  to  the  common  law,  the  circum- 
stances and  the  intent  mentioned  in  the 
statute  must  be  stated.  Leschi  v.  Terri- 
tory, I  Wash.  Ter.  13. 

Surplusage.  —  Useless  allegations 
cannot  destroy  the  legal  effect  of  neces- 
sary averments.  State  v.  Ackles,  8 
Wash.  462. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Washington  see  Forms  Nos. 
10566,  10525,  10512,  10476,  8281,  4935. 
4809,  1 126. 

1.  West  Virginia.  —  Code  (1891),  c. 
158. 

See  also  supra,  note  2,  p.  629. 

2.  Time,  when  of  the  essence  of  the  of- 
fense, must  be  alleged.  State  v.  Bruce, 
26  W.  Va.  153. 

3.  Place  of  Commission  of  Offense. — "  In 
said  county"  may  be  used,  to  state  the 
venue,  when  the  proper  venue  and 
name  of  the  county  have  been  pre- 
viously stated  in  the  indictment.  State 
V.  Watts,  43  W.  Va.  182. 

4.  Charging  Part — Generally. — Alle- 
gations unnecessary  to  be  proved  may 
be   omitted.     W.    Va.    Code   (1891),    c. 

158,  §  9- 

"■^Feloniously." — In  charging  a  felony, 
the  word  "  feloniously  "should  be  used. 
State  V.  Vest,  21  W.  Va.  796. 

Immaterial  Defects.  —  Neither  verbal 
inaccuracy  nor  misspelling  is  fatal  to  an 
indictment.  State  v.  Halida,  28  W. 
Va.  499. 

Other  immaterial  defects  are  enu- 
merated in  the  statute.  W.  Va.  Code 
(1891),  c.  158,  §  10. 

Statutory  Language.  —  Charging  in 
the  language  of  the  statute  is  ordinarily 
suflScient.  Crookham  v.  State,  5  W. 
Va.  510;  State  v.   Riffe,  10  W.  Va.  794. 


The  exact  language  of  the  statute 
need  not  be  followed:  equivalent  terms 
may  be  employed.  State  v.  Riffe,  10 
W.  Va.  794. 

Surplusage. — See  State  v.  Howes,  26 
W.  Va.  no. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  West  Virginia  see  Forms 
Nos.  10462,  8229,  8039,  7751,  5148,  4958, 
4936,  4802,  2452,  720,  167,  158. 

5.  Conclusion. — The  indictment  should 
conclude  with  the  words  prescribed  by 
the  constitution.  Lemons  v.  State,  4 
W.  Va.  755. 

6.  Indorsements. —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

7.  Wisconsin.  —  Stat.  (1898),  §  4638 
et  seq. 

See  also  supra,  note  2,  p.  629. 

The  form  in  the  text  is  based  upon 
the  indictment  in  Fizell  v.  State,  25 
Wis.  364,  which  was  held  to  be  sufficient. 

In  Benedict  v.  State,  12  Wis.  313,  the 
commencement,  which  was  held  to  be 
sufficient,  was  as  follows: 

"At  a  term  of  the  Circuit  Court  for 
the  county  of  Portage  in  the  State  of 
Wisconsin,  begun  and  held  at  the  court 
house  in  the  village  of  Plover,  in  the 
county  of  Portage  aforesaid  {stating 
the  time  when  and  the  Judge  by  whom, 
said  term  was  held),  the  jurors  for  the 
grand  jury  for  the  State  of  Wisconsin 
aforesaid,  good  and  lawful  men,  duly 
summoned,  empannelled,  tried  and 
sworn,  inquiring  in  and  for  the  body  of 
the  county  of  Portage  aforesaid,  on 
their  oaths  aforesaid,  do  present:" 

8.  Name  of  court  should  be  stated. 
Fitzgerald  v.  State,  4  Wis.  395. 
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of  Wisconsin,  begun  and  held  at  the  court-house,  in  the  village  of 
Juneau,  in  the  county  of  Dodge  aforesaid,  on  the  fourteenth  day  of 
February,  one  thousand  eight  hundred  and  ninety -nine, "^  before  the 
Honorable  John  Marshall^  judge  of  the  thirteenth  judicial  circuit 
of  the  state  of  Wisconsin,  the  jurors  of  the  grand  jury  of  the  state  of 
Wisconsin,  in  and  for  the  county  of  Dodge  aforesaid,  good  and  lawful 
men  of  the  county  of  Dodge  aforesaid,  then  and  there  duly  sum- 
moned, impaneled,  tried,  sworn  and  charged  to  inquire,  within  and 
for  the  body  of  the  county  of  Dodge  aforesaid,  on  their  oaths  afore- 
said, do  present:^ 

'WxdX  John  Doe,^  late  of  the  village  oi  Juneau,  in  the  county  of  Dodge 
and  state  of  Wisconsin  aforesaid,  on  Xht.  first  day  oi  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  at  the 
county  of  Dodge  and  state  of  Wisconsin  *  aforesaid,*  {charging  the  par- 
ticular offense  in  appropriate  language,')^  against  the  peace  and  dignity 


ITnder  Authority  of  State.  —  An  aver- 
ment in  the  caption,  or  even  in  the 
body  of  an  indictment,  that  it  is  found 
or  presented  under  authority  of  the 
state  is  unnecessary  if  it  be  alleged 
that  the  crime  was  committed  against 
the  peace  and  dignity  of  the  state  and 
that  the  grand  jury  was  properly  im- 
paneled and  sworn.  State  v.  Delue, 
2  Pin.  (Wis.)  204. 

1.  The  day  of  the  month  on  which 
the  term  of  court  commenced  need  not 
be  stated.  State  v.  Ford,  21  Wis.  610. 
Fitzgerald  v.  State,  4  Wis.  395. 

2.  Name  of  presiding  judge  need  not 
be  stated.  Hogan  v.  State,  30  Wis. 
428. 

3.  Statements  Concerning  Qrand  Jury. — 
Concurrence  of  twelve  grand  jurors  is 
necessary  to  the  finding  of  the  indict- 
ment.    Fitzgerald  v.  State,  4  Wis.  395. 

That  the  grand  jury  were  good  and 
lawful  men  duly  summoned,  im- 
panneled,  tried  and  sworn,  should  be 
stated.     Benedict  v.  State,  12  Wis.  313. 

Names  of  the  grand  jurors  need  not  be 
stated.     State  v.  Ford,  21  Wis.  6ro. 

Omitting  the  words  "body  of  the" 
before  the  word  "county"  is  imma- 
terial.    Fizell  V.  State,  25  Wis.  364. 

Omission  of  the  words  "  of  the  state 
of  Wisconsin"  may  be  cured  by  amend- 
ment.     State  V.  Gaffrey,  3  Pin.  (Wis.) 

369- 

Omitting  the  words  "  upon  their 
oaths"  is  immaterial.  Byam  v.  State, 
17  Wis.  145. 

An  indictment  which  stated  that  the 
jurors  were  "  duly  summoned  and  then 
and  there  impanneled,  sworn,  and 
charged  to  inquire  in  and  for  the  body 
of  the  county  of  Dane  and  state  afore- 
said, do  present:  "  was  held  to  be  suffi- 


cient, without  using  the  words  "upon 
their  oaths  "  before  the  word  "  present." 
Byam  v.  State,  17  Wis.  145. 

Omitting  the  words  "then  and 
there"  before  the  words  "duly  sum- 
moned," etc.,  did  not  vitiate  the  indict- 
ment in  Fizell  v.  State,  25  Wis.  364. 

4.  Name  of  Defendant.  —  If  defend- 
ant's name  is  unknown,  that  fact 
should  be  stated  and  he  should  be  de- 
scribed as  nearly  as  the  case  may  be. 
Scheer  v.  Keown,  29  Wis.  586. 

A  clerical  error  in  spelling  the  name 
of  a  defendant,  in  an  indictment,  will 
not  vitiate  it.     State?)'.  Lincoln,  17  Wis. 

579- 

5.  Place  of  Commission  of  Oftense  — 
Generally. —  The  statement  of  the  venue 
in  the  indictment  used  in  State  v.  Kube, 
29  Wis.  217,  was  held  to  be  sufficient. 

Ordinarily  nothing  more  than  the 
name  of  the  count,y  is  required.  State 
V.  S.  A.  L.,  77  Wis.  467. 

''''At  divers  other  days  "  may  be  omit- 
ted as  surplusage.  Gallagher  v.  State, 
26  Wis.  423. 

"/«  County  Aforesaid.'' —  After  the 
venue  has  been  once  properly  stated,  it 
may  be  referred  to  subsequently  by 
the  use  of  the  words  "aforesaid," 
"  said,"  and  the  like.  State  v.  S.  A.  L., 
77  Wis.  467. 

"(?«  or  about"  a  certain  day  has  been 
held  to  be  insufficient.  Mau-zau-mau- 
ne-kah  v.  U.  S.,  i  Pin.  (Wis.)  124. 

6.  Charging  Part  —  Generally.  —  The 
offense  must  be  charged  with  cer- 
tainty. State  V.  Gaffrey,  3  Pin.  (Wis.) 
369;  Ford  V.  State,  3  Pin.  (Wis.)  449; 
Gallagher  7/.  State,  26  Wis.  423;  State  v. 
Downer,  21  Wis.  274. 

The  degree  of  certainty  required  is 
such   that   defendant   may   know  with 
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of  the  state  of  Wisconsin,  f  ^ 
(Indorsements. Y' 


Daniel  Webster,  District  Attorney. 
Form  No.  i  o  7  2  8  .^ 


<i*  t      f  u/       ■  ^^  ^^^  District  Court  of  the  second  ]n6.\c\a.\ 

btate  ot  t^yomtng,  I  ^^     district,  at  a  term  of  said  court  begun  and 
county  ot  All?any.  )  ^^^^  j^  ^^^  ^^^^  ^^  Laramie  City,  within  and 

for  the  county  of  Albany,  on  Xht.  fifteenth  day  oi  January,  a.  d.  \W9. 

The  grand  jurors  of  the  state  of  Wyoming,  good  and  lawful  men, 
summoned  from  the  body  of  the  county  of  Albany  and  duly  impan- 
eled, sworn  and  charged  to  inquire,  in  and  for  the  body  of  said 
county  oi  Albany,  upon  their  respective  oaths  do  present  and  find, 
that  John  Doe,  late  of  the  town  of  Laramie  City,  in  the  county  of 
Albany  and  state  of  Wyoming  aforesaid,  on  the  first  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine, *^ 
within  the  limits  of  said  town  of  Laramie  City,  in  the  county  of  .4//^a«y 
and  state  of  Wyoming  aforesaid,*  {charging  the  particular  offense  in 
appropriate  language,^  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state  of  Wyoming.  \ 

Daniel  Webster,  District  Attorney. 

{Indorsements.  )2 


Fink 


Mil- 


what   he   is   charged, 
waukee,  17  Wis.  27. 

Bad  spelling  which  does  not  mislead 
the  defendant  does  not  vitiate  an  in- 
dictment. State  V.  Crane,  4  Wis.  400; 
State  V.  Lincoln,  17  Wis.  579. 

Conjunctive  Statements.  —  Disjunctive 
clause  of  the  statute  should  be  charged 
conjunctively  in  the  indictment.  Clif- 
ford V.  State,  2q  Wis.  327. 

Negativing  Exceptions.  —  Exceptions 
not  in  the  enacting  clause  of  the  statute 
need  not  be  negatived.  Byrne  z/.  State, 
12  Wis.    519;.  Lacy  v.   State,    15   Wis. 

13- 

Technical  words  in  a  statute  defining 
an  offense  should  be  used  in  an  indict- 
ment charging  the  same.  State  v. 
Delue,  I  Chand.  (Wis.)  166. 

Charging  in  the  language  of  the  stat- 
ute is  ordinarily  sufficient.  State  v. 
Welch,  37  Wis.   196. 

1.  Conclosion.  —  An  indictment  con- 
cluding "  against  the  peace  of  the  State 
of  Wisconsin"  is  bad.  Williams  v. 
State,  27  Wis.  402. 

An  indictment  should  conclude 
"against  the  peace  and  dignity  of  the 
state  of  Wisconsin."  Nichols  v.  State, 
35  Wis.  308;  Williams  v.  State,  27  Wis. 
402. 

The  constitutional  provision  relating 
to     the     conclusion    of     indictments, 


"  against  the  peace  and  dignity  of  the 
State,"  does  not  apply  to  informations. 
Nichols  V.  State,  35  Wis.  308. 

Where  an  indictment  contains  two 
counts,  if  the  last  count  concludes  with 
the  proper  formula  it  seems  that  the 
indictment  is  sufficient.  Nichols  v. 
State,  35  Wis.  308. 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsement  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

3.  Wyoming.  — R&v.  Stat.  (1887),  § 
3242  et  seq. 

See  also  supra,  note  2,  p.  629. 

4.  The  precise  date  of  the  commission  of 
the  offense  need  not  be  stated:  it  is  suffi- 
cient to  aver  any  day  prior  to  the  find- 
ing of  the  indictment  and  within  the 
period  of  limitations.  Fields  v.  Terri- 
tory, I  Wyoming  78. 

5.  Charging  a  Statutory  Offense.  —  The 
allegations  must  bring  the  offense  with- 
in the  provisions  of  the  special  statute. 
McCarthy    v.    Territory,    i   Wyoming 

.3". 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Wyoming  see  Forms  Nos. 
8289,  5168,  29. 

Immaterial  defects  are  enumerated  in 
the  statute.  Wyoming  Rev.  Stat.  (1887), 
§§  3244.  3245. 
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Form  No.  10729.' 

United  States  of  America,  \       2 
District  of  Colorado.  j 

At  the  November  Term  of  the  District  Court  of  the  United  States 
of  America,  in  and  for  the  district  of  Colorado,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-three,  begun  and  held  at 
the  city  of  Denver  within  said  district,  on  the  first  Tuesday  in  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
three. 

The  grand  jurors  of  the  United  States,  within  and  for  the  district 
of  Colorado,  good  and  lawful  men,  duly  selected,  impaneled,  sworn, 
and  charged,  on  their  oath  ^  present  that  John  Doe,  late  of  said  d^^- 
trict,* yeoman,  on  the  frst  day  oi  January,  in  the  year  of  our  Lord  one 


1.  United  States.  — U.  S.  Rev.  Stat. 
(1878),  g  1021. 

See  also  supra,  note  2,  p.  62g. 

The  indictment  set  out  in  Form  No. 
10729  is  substantially  a  copy  of  the 
record  in  Cochran  v.  U.  S.,  157  U.  S. 
286. 

2.  Omitting  the  Letters  "ss."  —  As  to 
the  effect  of  the  omission  of  the  letters 
"  ss  "  see  U.  S.  v.  Grush,  5  Mason  (U. 
S.)  290,  26  Fed.  Cas.  No.  15268. 

3.  Statements  Concerning  Grand  Jurors 
—  Generally.  —  It  is  sufficient  to  describe 
the  grand  jury  as  "jurors  of  the  United 
States."  U.  S.  v.  Williams,  i  Cliff.  (U. 
S.)5. 

That  the  grand  jury  was  duly  or- 
ganized and  that  twelve  members 
thereof  concurred  in  finding  the  indict- 
ment need  not  be  set  out  in  the  indict- 
ment itself.  U.  S.  V.  Laws,  2  Lowell 
(U.S.)  115. 

' '  In  and  for  the  circuit  and  district  of  " 
(naming  the  district)  is  a  clause  often  in- 
serted. U.  S.  V.  Paul,  6  Pet.  (U.  S.) 
141;  U.  S.  V.  Wilson,  Baldw.  (U.  S.) 
78. 

*^  furors"  and  not  "  grand  jurors," 
is  proper,  though  the  latter  will  not 
vitiate  the  commencement.  U.  S.  v. 
Williams,  i  Cliff.  (U.  S.)  5. 

Oath  or  Affirmation.  —  That  the  in- 
dictment was  presented  "upon  the 
oath  "  of  the  grand  jurors,  when  in  fact 
only  one  of  the  grand  jurors  took  the 
oath  and  the  rest  affirmed,  is  merely  a 
formal  defect.     Bram  v.  U.  S.,  168  U. 

s.  532. 

In  Bram  v.  U.  S,,  168  U.  S.  532,  it 
was  held  that  an  indictment  reciting 
that  it  was  presented  upon  the  oath  of 
the  grand  jurors  was  not  invalidated 
because  one  of  the  jurors  did  not  make 
oath,  but  affirmed. 

4.  Commencement  —  Generally.  —  The 


commencement  of  the  indictment  is 
distinguished  from  the  caption.  U.  S. 
V.  Wilson,  Baldw.  (U.  S.  )  78. 

Precedents.  —  In  U.  S.  v.  Columbus,  5 
Cranch  (C.  C.)  304,  the  indictment  com- 
menced as  follows: 

^^  District  of  Columbia,  Washington 
county,  to  wit:  The  grand  jurors  of  the 
United  States,  of  the  county  aforesaid, 
upon  their  oath  present,"  etc. 

In  U.  S.  V.  Babcock,  3  Dill.  (U.  S.) 
581,  the  indictment  commenced  as 
follows: 

^'United  States  of  America,  Eastern 
District  of  Missouri,  ss. : 

In  the  District  Court  of  the  United 
States,  for  the  eastern  district  of  Mis- 
souri. At  the  November  term  of  said 
court,  A.  D.  i^7S- 

The  grand  jurors  of  the  United  States 
of  America,  duly  impaneled,  sworn, 
and  charged  to  inquire  in  and  for  the 
eastern  district  of  Missouri,  on  their 
oaths  present  that."  etc. 

In  U.  S.  V.  Stevens,  44  Fed.  Rep.  132, 
the  indictment  commenced  as  follows: 
"  District  of  Minnesota,  ss.: 

The  grand  jury  of  the  United  States 
of  America,  within  and  for  said  district, 
on  their  oath  present  that,"  etc. 

In  Ex  p.  Yarbrough,  no  U.  S.  651, 
the  indictment  commenced  as  follows: 

"  We,  the  grand  jurors  of  the  United 
States,  chosen,  selected  and  sworn, 
in  and  for  the  Northern  District  of 
Georgia,  upon  our  oaths  present:  That 
heretofore,  to  wit,  on  the  twenty-fifth 
day  oi  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty- 
three,  Jasper  Yarbrough,  late  of  said 
Northern\i\^\.x\zX.oi  Georgia,  did,  within 
the  said  Northern  District  of  Georgia, 
and  within  the  jurisdiction  of  this 
court,  commit  the  oSense  of  conspiracy, 
for  that  the  sa.id  Jasper  Yarbrough,"  etc. 


730 


Volume  9. 


10729. 


INDICTMENTS. 


10729. 


thousand  eight  hundred  and  ninety-three,^  at  said  district,*  {charging 
the  particular  offense  in  appropriate  language, y^"^  contrary  to  the  form  of 


In  Barrett  v.  U.  S.,  169  U.  S.  218,  the 
indictment  commenced  as  follows: 

1  To   wit: 
*^  United  States  of  America,  \     In    the 

Yi\s\x\QX  oi  South  Carolina,  j     Circuit 
J    Court. 

At  a  stated  term  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
South  Carolina,  begun  and  holden  at 
Columbia,  within  and  for  the  district 
aforesaid,  on  the  fourth  Monday  of  No- 
vember, in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-four, 
the  jurors  of  the  United  States  of 
America  within  and  for  the  district 
aforesaid  upon  their  oaths  respectfully 
do  present  that  Charles  P.  Barrett,  (and 
others,  naming  them),  together  with  di- 
vers other  evil-disposed  persons  to  the 
jurors  aforesaid  unknown,  late  of  the 
district  aforesaid,  on  the  first  day  of 
fuly,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-two,  at 
Spartanburg,  in  the  State  of  South  Caro- 
lina aforesaid,  in  the  district  aforesaid,  , 
and  within  the  jurisdiction  of  this 
court,"  etc. 

In  Ledbetter  v.  U.  S.,  170  U.  S.  606, 
the  formal  parts  of  the  indictment  are 
set  out  as  follows: 

"The  grand  jurors  of  the  United 
States  of  America,  duly  empanelled, 
sworn  and  charged  to  inquire  in  and 
for  the  body  of  said  Southern  District 
of  Iowa,  at  a  term  of  the  United  States 
District  Court  begun  and  held  at  Keo- 
kuk, in  said  district,  on  the  14th  day  of 
April,  A.  D.  1896,  in  the  name  and  by 
the  authority  of  the  United  States  of 
America,  upon  their  oaths  do  find  and 
present  Xhzx  Lewis  Ledbetter ,  late  of  said 
district,  heretofore,  to  wit,  on  the  first 
day  oi  April,  a.  d.  1896,  in  the  county 
of  Appanoose,  in  the  Southern  District  of 
Iowa,  and  within  the  jurisdiction  of  this 
court,"  etc. 

The  commencement  of  the  indictment 
in  the  Star  Route  case  was  as  follows: 

"In  the  Supreme  Court  of  the  District 
of  Columbia,  holding  a  Criminal  Term, 
March  Term,  18&. 
District  of  Columbia,      ) 
County  of  Washington.  ) 

The  grand  jurors  of  the  United  States 
of  America,  in  and  for  the  county  and 
district  aforesaid,  upon  their  oaths  do 
present:  That  heretofore,  to  wit,  on  the 
twenty-third  day  of  May,  in  the  year  of 
our  Lord  one  thousand  eight  hundred 


and  seventy-nine,  at  Washington,  in  said 
District  of  Columbia  and  in  the  said 
United  States  of  America,  and  within 
the  jurisdiction  of  the  said  court,"  etc. 
Name  of  Crime.  —  Some  crimes  have 
no  name,  and  the  omission  of  the  name 
of  the  crime,  or  giving  it  a  wrong  name, 
will  not  render  the  indictment  invalid. 
U.  S.  V.  Lehman,  3q  Fed.  Rep.  768. 

1.  Time  of  Commission  of  Offense  — 
Generally.  —  The  day  and  year  of  the 
commission  of  the  offense  should  be 
stated.  U.  S.  v.  Bowman,  2  Wash.  (U. 
S.)  328. 

Alleging  that  the  offense  was  com- 
mitted on  a  day  of  the  month  in  which 
the  indictment  was  found  is  not  a  fatal 
error.    Ledbetter  v.  U.  S.,  170  U.  S.  606. 

"^.  Z>.,"  "Anno  Domini,"  or  "In  the 
year  of  our  Lord,"  are  not  necessary. 
Peters  v.  U.  S.,  94  Fed.  Rep.  133. 

"  On  or  about,"  at  common  law,  was 
insufficient  as  an  allegation  of  time. 
U.  S.  Crittenden,  Hempst.  (U.S.)  61; 
U.  S.  V.  Winslow,  3  Sawy.  (U.  S. )  337. 

"  Then  and  there"  will  not  suffice 
where  it  is  uncertain  to  which  of  two 
or  more  dates  and  places  they  refer. 
U.  S.  V.  Dow,  Taney's  Dec.  (U.  S.)  34. 

2.  Place  of  Commission  of  Offense.  —  Al- 
leging an  offense  to  have  been  com- 
mitted within  the  district  of  Pennsyl- 
vania was  held  to  be  insufficient 
where  the  state  of  Pennsylvania  was 
divided  into  two  districts,  i  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  196, 
note  I. 

An  indictment  for  an  offense  com- 
mitted upon  a  vessel  in  Lake  Huron 
must  aver  that  the  offense  was  com- 
mitted outside  the  Michigan  boundary 
line,  beyond  the  eastern  district  of 
Michigan,  to  give  jurisdiction  to  the 
federal  court.  U.  S.  v.  Peterson,  64 
Fed.  Rep.  145. 

3.  Charging  Part  —  Generally.  —  No 
material  allegation  should  be  omitted. 
U.  S.  V.  Conant,  9  Cent.  L.  J.  129;  U.  S. 
V.  Hess,  124  U.  S.  483;  Pettibone  v.  U. 
S.,  148  U.  S.  197. 

Abbreviations  should  be  avoided.  U. 
S.  V.  Prescott,  2  Abb.  U.  S.  169. 

Certainty.  — The  indictment  must  be 
certain.  U.  S.  v.  Cruikshank, 92  U.S. 
542;  U.  S.  V.  Waddell,  112  U.  S.  76; 
U.  S.  V.  Adler,  49  Fed.  Rep.  733.  And 
ambiguity  should  be  avoided.  Evans 
V.  U.  S.,  153  U.  S.  584- 

"Feloniously"  need   not  be  used    in 
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the  statute  of  the  United  States  in  such  case  made  and  provided  and 
against  their  peace  and  dignity,  f 

Daniel  Webster, 
United  States  District  Attorney  for  Colorado}- 


charging  an  offense  which  was  not  a 
felony  at  common  law.  Bannon  v. 
U.  S.,  156  U.  S.  464.  Nor  is  the  word 
required  in  charging  a  statutory  mis- 
demeanor. U.  S.  V.  Prescott,  2  Biss. 
(U.  S.)  325;  U.  S.  V.  Gallagher,  2  Paine 
(U.  S.)447. 

The  words  "  wilfully  and  feloni- 
ously "  need  not  be  used  with  the 
affirmation  of  every  act  when  once 
properly  alleged.  St.  Clair  v.  U.  S., 
154  U.  S.  134- 

Imtnatertal  Defects.  —  No  indictment 
shall  be  deemed  insufficient,  nor  shall 
the  trial,  judgment  or  other  proceed- 
ings thereon  be  affected,  by  reason  of 
any  defect  or  imperfection  in  matter  of 
form  only  which  shall  not  tend  to  the 
prejudice  of  the  defendant.  U.  S.  Rev. 
Stat.  (1878),  §  1025.  See  also  U.  S. 
V.  Jackson,  2  Fed.  Rep.  502;  U.  S.  v. 
Tuska,  14  Blatchf.  (U.  S.)  5;  U.  S.  v. 
McKee,  4  Dill.  (U.  S.)  i;  U.  S.  v.  Noelke, 
I  Fed.  Rep.  426,  17  Blatchf.  (U.  S.) 
554;  U.  S.  V.  Conant,  9  Cent.  L.  J.  129; 
U.  S.  V.  Molloy,  31  Fed.  Rep.  19;  U.  S. 
V.  Perrin,  131  U.  S.  55.  Clerical  errors 
or  bad  spelling  will  not  vitiate  indict- 
ment. Coffeen  v.  U.  S.,  162  U.  S.  664; 
Faust  V.  U.  S.,  163  U.  S.  452. 

Intent,  when  of  the  essence  of  the 
offense,  should  be  stated,  but  may  be 
alleged  in  general  terms.  Evans  v. 
U.  S.,  153  U.  S.  584.  But  facts  relied  on 
to  establish  a  certain  intent  need  not  be 
set  out.     U.  S.  V.  Simmons,  96  U.  S.  360. 

Legal  conclusions  need  not  be  alleged. 
U.  S.  V.  Staats,  8  How.  (U.  S.)  41. 

Matters  of  defense  need  not  be  nega- 
tived. U.  S.  V.  Jenther,  13  Blatchf. 
(U.S.)  335. 

Negativing  Exceptions.  — See  Shelp  v. 
U.  S.,  8i  Fed.  Rep.  694;  U.  S.  v.  Cook, 
17  Wall.  (U.  S.)  168. 

Statutory  Language.  —  Following  the 
language  of  the  statute  is  ordinarily 
sufficient,  but  every  material  fact  and 
circumstance  embraced  in  the  definition 
of  the  offense  may  be  stated.  U.  S.  v. 
Brazeau,  78  Fed.  Rep.  464.  U.  S.  v. 
Britton.  107  U.  S.  655;  Cannon  v.  U.  S., 
116  U.  S.  55;  U.  S.  V.  Mann,  95  U.  S. 
580. 

Following  the  language  of  the  statute 
is  not  sufficient  if  it  fails  to  describe  the 
offense  with  certainty.  U.  S.  v.  Sim- 
mons, 96  U.  S.  360. 


Unnecessary  repetitions  in  an  indict- 
ment, see  U.  S.  V.  Peters,  87  Fed.  Rep. 
984,  construing  U.  S.  Rev.  Stat.  (1878),  § 
1025. 

Illustrations. —  For  illustrations  of  the 
manner  of  charging  particular  federal 
courts  see  Forms  Nos.  10585,  10584, 
10536.  8303.  8302, 8246,  8242,  8236,  7698, 
7503.  7489,  7487,  6169,  6168,  6165,  6164, 
6163,  5739.  5716,  4950,  4946. 

1.  Conclusion  —  Generally.  —  The  in- 
dictment in  Claassen  v.  U.  S.,  142  U.  S. 
140,  concluded  "against  the  peace  of 
the  United  Slates  and  their  dignity, 
and  contrary  to  the  form  of  the  statute 
of  the  said  United  States,  in  such  case 
made  and  provided." 

In  Fisher  v.  U.  S.,  i  Okla.  252,  and 
in  Peters  v.  U.  S.,  2  Okla.  116,  the  in- 
dictment concluded  as  follows:  "con- 
trary to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United 
States  of  America." 

In  U.  S.  V.  Babcock.  3  Dill.  (U.  S.) 
581,  the  indictment  concluded,  "con- 
trary to  the  form  of  the  statute  of  the 
United  States  in  such  cases  made  and 
provided,  and  against  their  peace  and 
dignity." 

In  U.  S.  V.  Quincy,  6  Pet.  (U.  S.)  445, 
the  indictment  concluded,  "against 
the  form  of  the  act  of  congress  in  such 
case  made  and  provided  and  against 
the  peace,  government  and  dignity  of 
the  United  States." 

In  U.  S.  V.  Gooding,  12  Wheat.  (U.  S.) 
460,  the  indictment  concluded,  "con- 
trary to  the  true  intent  and  meaning  of 
the  act  of  congress  in  such  case  made 
and  provided,  to  the  evil  example  of 
all  others  in  like  case  offending,  and 
against  the  peace,  government,  and 
dignity  of  said  United  States." 

In  re  Coy,  127  U.  S.  731,  the  indict- 
ment concluded,  "  contrary  to  the  form 
of  the  statutes  of  the  United  Slates  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
United  States  of  America." 

In  U.  S.  V.  Columbus,  5  Cranch  (C.  C.) 
304,  the  indictment  concluded,  "  to  the 
evil  example  of  all  others,  the  corrup- 
tion of  the  public  morals,  and  against 
the  peace  and  government  of  the  United 
States." 

In  Evans  v.  U.  S.,  153  U.  S.  584,  the 
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Form  No,  10730.' 

District  Court  0/  the  United  States  of  America  for  the  district  of 
Massachusetts. 

At  a  District  Court  of  the  United  States  of  America  for  the 
district  of  Massachusetts,  begun  and  holden  at  Boston,  within  and  for 
said  district,  on  the  first  Tuesday  of  December,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-four,  the  jurors  for  the 
United  States  of  America,  within  and  for  the  district  of  Massa- 
chusetts, upon  their  oath  present,  that  heretofore,  to  wit:  on  the 
fourth  day  oi  November,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-four,  at  Boston,  in  said  district  of  Massachusetts, 
John  Doe,  late  of  said  district,*  {charging  the  particular  offense  in 
appropriate  language,')  against  the  peace  and  dignity  of  the  said 
United  States  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  f 

A  true  bill.  John  Smith,  Foreman  of  the  Grand  Jury. 

Daniel  Webster, 
United  States  Attorney  for  the  District  of  Massachusetts. 

{Indorsements.  )^ 

Form  No.  i  o  7  3  i .' 

Circuit  Court  of  the  United  States  of  America  for  the  Southern 
District  of  New  York  in  the  Second  Circuit. 

The  jurors  of  the  United  States  of  America,  within  and  for  the 
district  and  circuit  aforesaid,  on  their  oath  present,  \.\vaX  John  Doe, 
late  of  the  city  and  county  of  New  York,  in  the  district  and  circuit 
aforesaid,  yeoman,  heretofore,  to  wit,  on  \)cit,  first  day  oi  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  at 
the  southern  district  oi  New  York  and  within  the  jurisdiction  of  this 
court,*  (charging  the  particular  offense  inappropriate  language,)  against 
the  peace  of  the  United  States  and  their  dignity,  and  contrary  to  the 
form  of  the  statute  of  the  said  United  States  in  such  case  made  and 
provided. f 


(Indorsements. ) 


Daniel  Webster,  U.  S.  Attorney, 


indictment  concluded,  "  contrary  to  the  sion  "against  the  form  of  the  statute 

form  of  the  Act  of  Congress  in  such  case  in  such  case  made  and  provided."     U. 

made   and  provided,  and  against  the  S.  v.  Smith,  2  Mason  (U.  S.)  143. 

peace  and  dignity  of  the  United  States  Signature  of  Attorney.  —  In   U.  S.  v. 

of  America."  Stevens,  44  Fed.  Rep.   132,   the  indict- 

The  indictment  in  Westmoreland  v.  ment   was   signed:     "  Geo.  N.  Baxter, 

U.  S.,  155  U.  S.  545,  concluded,  "con-  Special  Assist.   U.  S.  Attorney."      But 

trary  to  the  form  of  the  statute  in  such  failure    to    sign    is    not   error.      In   re 

cases  made  and  provided,  and  against  Lane,  135  U.  S.  443. 

the  peace   and  dignity  of  the   United  1.  Indorsements.  —  For  forms  of  the 

Slates  of  America."  proper  indorsement  to  be  made  upon 

"'  Contrary  to  the  form  of  the  statute,^'  the  indictment  see  infra,  Forms  Nos. 

etc.,  being  a  mere  matter  of  form,  an  10746  to  10791. 

omission  of  these  words  must  be  disre-  2.  This  indictment  is  substantially  a 

garded.     Frisbiez/.  U.  S.,  157  U.  S.  160.  copy  of  the  record  in  U.  S.  7k  Doherty, 

Concluding  "contrary  to  the  true  in-  25  Fed.  Rep.  28. 

tent  and  meaning  of  the  act  of  Congress  Consult  also  Form  No.  10729,  supra, 

in  such  case  made  and  provided"  has  and  notes  thereto. 

been  held  to  be  equivalent  to  a  conclu-  3.  This  indictment  is  substantially  a 
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Form  No.  10732.' 

In  the  District  Court  of  the  United  States  for  the  Eastern  District 
of  Pennsylvania. 

May  Session,  i892. 
Eastern  District  of  Pennsylvania.,  ss. 
The  United  States  of  America  ) 

against  >  Indictment. 

fohn  Doe.  ) 

The  grand  inquest  of  the  United  States  of  America.,  inquiring  in 
and  for  the  eastern  district  of  Pennsylvania,  upon  their  respective 
oaths  and  affirmations,  respectfully  do  present,  that  heretofore,  to 
wit,  on  \\i^  first  day  oi  January,  a.  d.  \W1,  the  said  John  Doe,  yeoman, 
late  of  the  district  aforesaid,  at  the  district  aforesaid,  and  within  the 
jurisdiction  of  this  court,*  {charging  the  particular  offense  in  appro- 
priate language,')  contrary  to  the  form  of  the  act  of  congress  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America.  \ 

Daniel  Webster,  Acting  United  States  Attorney. 
{Indorsements.  ^ 

Form  No.  10733.' 

In  the  Territorial  Court  exercising  the  jurisdiction  of  the  Circuit 
and  District  Courts  of  the  United  States. 
United  States  of  America,  ) 
Territory  of  Wyoming,        >  ss. 
First  Judicial  District.       ) 

At  a  term  of  the  District  Court  for  the  first  judicial  district  of  the 
territory  of  Wyoming  exercising  the  jurisdiction  of  the  Circuit  and 
District  Courts  for  the  United  States,  begun  and  holden  at  Cheyenne, 
in  the  first  judicial  district  of  the  territory  of  Wyoming  aforesaid,  on 
the  first  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety. 

The  grand  jurors  of  the  United  States  of  America,  good  and  lawful 
men,  summoned  from  the  body  of  said  district,  and  duly  impaneled, 
sworn  and  charged  to  inquire  in  and  for  the  body  of  said  district  of 
all  offenses  against  the  laws  of  the  United  States,  committed  within 
said  district,  in  and  by  the  authority  of  the  United  States  of  America, 
upon  their  respective  oaths  do  present  and  find,  that  on  the  first  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety,  John  Doe,  yeoman,  late  of  the  district  aforesaid,  at  and  within 
the  district  aforesaid,**  (charging  the  particular  offense  in  appropriate 

copy  of  the  record  in  Claassen  v.  U.  S.,  the  indictment  see  infra.  Forms  Nos. 

142  U.  S.  140.  10746  to  10791. 

Consult  also  Form  No.  10729,  supra,  3.   United  States.  —  Rev.  Stat.  (1878), 

and  notes  thereto.  §  1911. 

1.  This  indictment  is  substantially  a  See  also  supra,  note  2,  p.  629. 

copy  of  the   record  in   Evans  v.  U.  S.,  The  indictment  given  in   Form  No. 

153  U.  S.  584.  10733  is  adapted  from  the  indictment  in 

Consult  also  Form  No.  10729,  supra,  McCann  v.  U.  S.,  2  Wyoming  274. 

and  notes  thereto.  4.  Place  of  Commission  of  Offense. — The 

2.  Indorsements.  —  For  forms  of  the  indictment  alleged  that  the  crime  was 
proper  indorsements  to  be  made  upon  committed  "  in  the  county  of  Weber  in 
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language,^  contrary  to  the  form  of  the  act  of  congress  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America. 

Daniel  Webster^  United  States  Attorney.^ 
(^Indorsements.')^ 

2.  Containing  More  than  One  Count.^ 

Form  No.  10734.* 
(2  Chit.  Cr.  L.  (5th  Am.  ed.  from  2d  Lond.  ed.)  3.) 

{Commencing  as  in  Form  No.  10678,  and  continuing  dcnvn  to\.') 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,*  that  the  said  John  Doe,  on  the  twentieth  day  of  February., 
in  the  sixth  year  of  the  reign  of  our  sovereign  lord  George  the  Fourth., 
by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  king,  defender  of  the  faith,  with  force  and  arms,  at  the  said 
parish  of  Saint  Paul,  Covent  Garden,  in  the  said  county  of  Middlesex, 
did  {continuing  and  concluding  as  in  Form  No.  10678).^ 


this  territory  and  district."  Held  that 
the  naming  of  the  county  was  surplus- 
age and  that  it  was  sufficient  if  the 
offense  had  been  committed  anywhere 
in  the  district.  U.  S.  v.  Kershaw,  5 
Utah  618. 

1.  Signature  of  Attorney.  —  In  the 
absence  of  a  statutory  requirement,  an 
indictment  need  not  be  signed  by  the 
United  States  district  attorney,  and,  if 
signed  by  a  deputy  United  States  dis- 
trict attorney,  the  signing  is  surplusage. 
People  V.  Lyman,  2  Utah  30. 

2.  Indorsements.  —  For  forms  of  the 
proper  indorsements  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

3.  For  statutory  provisions  relating  to 
counts  in  indictments,  generally,  see 
list  of  statutes  cited  supra,  note  2, 
p.  629. 

4.  See  also  i  Archb.  Cr.  Pr.  and  PI.  76. 

5.  Statements  Concerning  Grand  Jurors. 
—  The  words  "And  the  grand  jurors 
aforesaid,  upon  their  oaths  aforesaid, 
do  present,"  or  words  of  similar  import, 
are  proper  to  introduce  a  second  or 
subsequent  count.  Duncan  v.  People, 
2  111.  456;  State  V.  McAllister,  26  Me. 
374;  State  V.  Fralcer,  (Mo.  1899)  49  S. 
W.  Rep.  1017;  Keeler  v.  State,  15  Tex. 
App.  Ill;  Boles  v.  State,  13  Tex.  App. 
650;  Gonzales  v.  State,  12  Tex.  App. 
657;  I  Chit.  Cr.  L.  (5th  Am.  from  2d 
Lond.  ed.)  249;  2  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lond.  ed.)  3,  note  o  {citing  4  St. 
Tri.  686;  6  St.  Tri.  App.  56;  2  Salk.  632; 
Holt  687). 


The  omission  of  these  words  has  been 
held  to  be  fatal.  Duncan  v.  People,  2 
111.  456;  State  V.  McAllister,  26  Me.  374. 

A  second  count  beginning  thus,  "And 
the  grand  jurors,  etc.,  sworn  in  and  for 

the  county  of aforesaid,"  lays  the 

venue  sufficiently.  Noe  v.  People,  39 
111.  96. 

The  words  "  against  the  peace  of  the 
Commonwealth,  and  contrary  to  the 
form  of  the  statute  in  such  case  made 
and  provided,"  followed  by  "and  the 
jurors,  for  the  Commonwealth  of  Mas- 
sachusetts, on  their  oath  aforesaid,  do 
further  present,"  do  not  necessarily 
indicate  the  end  of  one  count  and  the 
beginning  of  another.  Com.  v.  Walker. 
163  Mass.  226. 

Name  of  Court.  —  That  the  indictment 
was  presented  in  and  by  the  district 
court  of  a  certain  county,  need  not  be 
repeated  in  subsequent  counts.  Ander- 
son V.  State,  (Tex.  Crim.  App.  1898)  44 
S.  W.  Rep.  824. 

6.  Charging  Part  —  Generally.  —  Each 
count  should  charge  a  complete  offense. 
10  Encycl.  of  PI.  and  Pr.  540;  Keech  v. 
State,  15  Fla.  591;  State  v.  Longley,  10 
Ind.  482. 

An  offense  in  a  second  or  subsequent 
count,  so  far  as  the  charging  part  is 
concerned,  is  charged  in  like  manner 
as  in  the  first  count.  See  supra,  note 
2,  p.  629,  and  Forms  Nos.  10678  to 
10733.  and  notes  thereto. 

Referetice  to  Previous  Count.  —  To 
avoid  repetition,  a  subsequent  count 
may  refer  to  and  adapt  statements  in 
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Form  No.  10735.' 

{Commencing  as  in  the  first  count,  and  continuing  down  to\.) 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  John  Doe  (continuing  and  concluditig  as  in  the  first  county. 

Form  No.  10736.* 

{Commencing  as  in  the  first  count,  and  continuing  down  to  f .) 
And  the  jurors  aforesaid,  on  their  oath  and  affirmation  respectively 
aforesaid,  do  further  present,  that  the  sa\d  John  Doe,   late  oi  (con- 
tinuing and  concluding  as  in  first  count). 

Form  No.  10737.* 

(Commencing  as  in  the  first  count,  and  continuing  down  to\.) 
And  the  grand  jurors  aforesaid,  chosen,  selected  and  sworn,  in  and 
for  the  county  of  Dolores  aforesaid,  in  the  name  and  by  the  authority 
of  the  people  of  the  state  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present  that  the  said  John  Doe^  late  of  (continuing  and  concluding 
as  in  the  first  count). 


a  previous  count.  10  Encycl.  of  PI.  and 
Pr.  540;  I  Chit.  Cr.  L.  (5th  Am.  from 
2d  Load,  ed.)  250;  Duncan  v.  People, 
2  111.  457;  State  V.  Nelson,  29  Me.  329; 
State  V.  Smith,  61  Me.  386;  State  v. 
Lang,  63  Me.  215;  State  v.  Pike,  65 
Me.  III.  This  reference  may  be  by  the 
use  of  the  words  "  said,"  "aforesaid," 
or  equivalent  expressions.  People  v. 
Thompson,  28  Cal.  214. 

In  a  subsequent  count,  the  place  of 
the  commission  of  the  offense  may  be 
referred  to  as  "  in  the  county  afore- 
said," when  in  a  former  count  the 
county  and  state  are  named.  Bartley 
V.  State,  55  Neb.  294. 

Words  following  all  the  counts  of  an 
indictment,  and  which  are  intended  to 
apply  to  all  and  not  to  the  last  count 
simply,  cannot  aid  defects  in  such 
count.    Com.  v.  Crossley,  162  Mass.  515. 

For  precedents  of  indictments  contain- 
ing more  than  one  count  see  Com.  v. 
Pratt,  137  Mass.  98;  Com.  v.  Adams, 
127  Mass.  15;  Com.  v.  Glover,  iii 
Mass.  395;  People  v.  Moody,  5  Park. 
Cr.  Rep.  (N.  Y.  Supreme  Ct.)  568;  State 
V.  Long,  7  Jones  L.  (52  N.  Car.)  24; 
State  V.  Pace,  9  Rich.  L.  (S.  Car.)  355; 
U.  S.  V.  Quincy,  6  Pet.  (U.  S.)  445. 
See  also  list  of  forms  cited  under  Forms 
Nos.  10678  to  10729,  supra. 

In  Evans  v.  U.  S..  153  U.  S.  584,  a  sub- 
sequent count  commenced  as  follows: 

"And  the  grand  inquest  aforesaid, 
inquiring  as  aforesaid,  upon  their  re- 
spective oaths  and  affirmations  afore- 
said, do  further  present,  that  heretofore, 
to  wit,  on  the  eighth  day  of  May,  A.  D. 
189/,  the  said  Nelson  F.  Evans,  yeoman. 


late  x)f  the  district  aforesaid,  at  the 
district  aforesaid,  and  within  the  juris- 
diction of  this  court,"  etc. 

In  Ex  p.  Yarborough,  no  U.  S.  651, 
the  second  count  of  the  indictment  com- 
menced as  follows: 

"Second  Count.  —  And  the  jurors 
aforesaid,  upon  their  oaths  aforesaid, 
do  further  present,  that  heretofore, 
to  wit,"  etc. 

In  U.  S.  V.  Stevens,  44  Fed.  Rep.  132, 
the  second  count  in  the  indictment 
commenced  as  follows: 

"  And  the  grand  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further 
present,  that   afterwards,  to  wit,"  etc. 

Conclnsion.  —  Each  count  in  the  in- 
dictment must  have  the  formal  conclu- 
sion. Williams  v.  State,  47  Ark.  230; 
State  V.  Wade,  (Mo.  1898)  47  S.  W.  Rep. 
1070;  State  V.  Clevenger,  25  Mo.  App. 
655;  State  V.  Strickland,  10 S.  Car.  191; 
Early  v.  Com.,  86  Va.  921;  State  v. 
McClung,  35  W.  Va.  280. 

Contra,  it  seems,  in  McGuire  v.  State, 
37  Ala.  161 ;  State  v.  Travis,  39  La.  Ann. 
356;  Rice  V.  Stale,  3  Heisk.  (Tenn.) 
215;  Stebbins  v.  State,  31  Tex.  Crim. 
Rep.  294;  Nichols  v.  State,  35  Wis.  308. 

Where  the  third  count  only  concluded 
'  against  the  peace  and  dignity  of  the 
state  of  Ohio,"  it  was  held,  where  it  did 
not  appear  that  evidence  had  been  in- 
troduced under  the  first  two  counts, 
that  it  was  not  error  to  refuse  to  grant 
a  new  trial.  Ridenour  v.  State,  38 
Ohio  St.  272. 

1.  See  supra,  note  2,  p.  629. 

2.  See  supra,  note  2,  p.  629. 

3.  See  supra,  note  2,  p.  629. 
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Form  No.  i  0738.' 
(3  Ga.  Code  (1895),  §  929.) 

(jCommencing  as  in  the  first  count,  and  continuing  down  to  f .) 
And  the  jurors  aforesaid,  in  the  name  and  behalf  of  the  citizens 
of  Georgia,  further  charge  and  accuse  the  said  John  Doe  with  having 
committed  the  offense  of  arson,  for  that  the  said  John  Doe  {continuing 
and  concluding  as  in  the  first  count'). 

Form  No.  10739.* 

(Co?nmencing  as  in  the  first  count,  and  continuing  doivn  to  \.) 
And  the  jurors  aforesaid,  in  the  name  and  by  the  authority  of  the 
people  of  the  state  of  Illinois  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present,  that  John  Doe  {continuing  and  concluding  as  in  the 
first  count). 

Form  No.  10740.' 

{Commencing  as  in  the  first  count,  and  continuing  down  to  f.) 

And  the  jurors  aforesaid,  for  the  commonwealth  of  Massachusetts, 

on  their  oath  aforesaid,  do  further  present,  that  John  Doe  {continuing 

and  concluding  as  in  the  first  count). 

Form  No.  10741.* 

{Commencing  as  in  the  first  count,  and  continuing  down  to  f.) 
And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  in  the 
name  and  by  the  authority  of  the  United  States  of  America,  do  fur- 
ther find  and  present,  that  John  Doe  {continuing  and  concluding  as  in 
first  count). 

Form  No.  10742.' 

{Commencement  as  in  the  first  count,  and  continuing  down  to  f .) 
The  grand  jurors  of  the  United  States  of  America,  havmg  been 
first  duly  impaneled,  sworn  and  charged  to  inquire  of  offenses 
against  the  laws  of  the  United  States  committed  within  said  county, 
in  said  territory  of  Oklahoma,  upon  their  oaths  aforesaid,  in  the  name 
and  by  the  authority  of  the  United  States  of  America,  do  find  and 
present,  X^x^X.  John  Doe  {continuing  and  concluding  as  in  the  first  count). 

3.  Against  a  Corporation.^ 

1.  See  supra,  note  2,  p.  629.  California.  —  Pen.  Code  (1897),  §  1390 

2.  See  supra,  note  2,  p.  629.  et  seq. 

3.  See   Com.   v.   Mullen,    150   Mass.  Delaware.  —  Rev.  Stat.  (1893),  p.  567, 
394;  and  supra,  note  2,  p.  629.  c.  70. 

4.  See  Fisher  z'.  U.  S.,   i   Okla.   252;  Florida. — Rev.   Stat.  (1892),  §  ion. 
and  supra,  note  2,  p.  629.  Georgia,  —  3  Code  (1895),  §  938. 

6.  See   Peters  v.   U.  S.,  2  Okla.  116;  Idaho. — Rev.  Stat.  (1887),  §  8222^/ j^^. 

and  supra,  note  2,  p.  629.  Illinois.  —  Starr  &   C.    Anno.    Stat. 

6.  For  statutory  provisions  authorizing  (1896),  c.  no,  par.  5. 

indictments   against   corporations  see  Indiana.  —    Horner's  Stat.  (1896),  § 

as  follows:  1685. 

Alabama. —  Crim.    Code    (1896),    §  Iowa.  —  Code  (1897),  ^  5309. 

5316,  Maine. —  Rev.  Stat.  (1883),  c.   18,  51. 

Arizona.  —  Pen.  Code  (1887),  §  2153  Massachusetts.  —  Pub.  Stat.  (1882),  c. 

^t  seq.  112. 
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Form  No.  10743.' 


Commonwealth  of  Massachusetts^ 
County  of  Middlesex. 


At  the  Superior  Court,  begun  and 
holden  at  Cambridge,  within 
and  for  the  county  of  Middle- 
)■%%.  sex,  on  the  first  Monday  of 
June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred 
and  ninety-nine. 

The  jurors  for  the  commonwealth  of  Massachusetts,  on  their  oath 
present  that  the  Fitchburg  Railroad  Company,^  a  corporation  duly  and 
legally  established  in  this  commonwealth,  and  duly  authorized  and 
empowered  to  propel  engines  and  cars  by  the  power  of  steam  along 
and  over  and  upon  the  railroad  hereinafter  described, ^  was  on  the 
seventh  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-eight,  and  it  still  is,  the  owner  of  a  certain  railroad, 


Minnesota.  —  Laws  (1895),  c.  217. 

Mississippi.  —  Anno.  Code  (1892),  § 
1367  et  seq. 

Montana.  — Pen.  Code  (1895),  §  2570. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
c.  70,  75,  79- 

New  Jersey.  —  Gen.  Stat.  (1895),  p. 
1 136,  §  79- 

New  York.  —  Cook's  Code  Crim. 
Proc.  (i8g8),  ^  675  et  seq. 

North  Carolina.  —  Code  (1883),  § 
2327  et  seq. 

North  Dakota.  —  Rev.  Codes  (1895),  § 
8413  etseq. 

Ohio. —  Bates'  Anno.  Stat.  (1897), 
§  7231  et  seq. 

Oklahoma.  —  Stat.  (1893),  §  5522. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  7579- 

Utah.—-  Rev.  Stat.  (1898),  §  5071  et 
seq. 

Vermont.  —  Stat.  (1894),  §§  747,  3494, 
3499.  3586,  3588. 

Virginia.  —  Code  (1887),  §  4015. 

West  Virginia.  —  Code  (1891),  c.  158, 
§26. 

1.  Massaclinsetts.  —  Pub.  Stat.  (1882), 
c.  112,  §  212  as  amended  Stat.  (1883), 
c.  243. 

With  Form  No.  10743,  supra,  as  an  il- 
lustration, referring  to  Forms  Nos. 
10678  to  10733,  supra,  an  indictment 
against  a  corporation  may  be  framed 
for  any  particular  jurisdiction  desired. 

Notice  or  Sammons.  —  For  the  form  of 
the  notice  or  summons  which  issues  to 
the  corporation  upon  the  filing  of  an 
indictment  against  it  see  list  of  statutes 
cited  supra,  note  2,  p.  629,  and  the  title 
Summons. 

2.  Name  of  Corporation.  —  In  Cincin- 
nati R.  Co.  V.  Com.,  80  Ky.  137,  it  was 
held  that  the  defendant,  having   been 


granted  all  the  powers  incident  to  in- 
corporation, should,  like  other  corpora- 
tions, be  held  liable  for  violation  of 
state  laws.  In  this  case,  the  defendant 
was  indicted  under  the  name  of  "  Cin- 
cinnati Southern  Railway,"  and  the 
commonwealth's  attorney  asked  leave 
of  court  to  prosecute  the  case  against 
the  defendant  under  the  name  of 
' '  Trustees  of  the  Cincinnati  Southern 
Railway  alias  The  Cincinnati  Railroad 
Company.'"' 

In  State  v.  Vermont  Cent.  R.  Co.,  28 
Vt.  583,  the  defendant  was  designated 
as  ' '  The  Vermont  Central  Railroad  Com- 
pany, a  corporation  existing  under  and 
by  force  of  the  laws  of  this  state,  duly 
organized  and  doing  business." 

In  Com.  V.  Dedham,  16  Mass.  141, 
the  indictment  commenced  as  follows: 
"The  jurors,  etc.,  on  their  oath  pre- 
sent, that  the  town  of  Dedham,  in  said 
county  of  Norfolk,  at  said  Dedham,  on 
the  twenty-sixth  day  of  April,  18/6," 
etc. 

Change  of  name  of  municipal  corporation, 
by  the  legislature,  during  the  pendency 
of  an  indictment,  is  no  ground  for 
quashal.  Com.  v.  Phillipsburg,  10 
Mass.  78. 

Omission  of  an  addition  of  place  or 
situation  to  defendant's  name  consti- 
tutes at  least  a  formal  defect,  but  the 
court  may  take  judicial  notice  of  the 
fact  that  a  municipal  corporation  is 
located  in  a  particular  county  or  state. 
State  V.  Auburn,  86  Me.  276. 

3.  Allegation  of  incorporation  of  a 
municipal  corporation  is  immaterial 
where  such  incorporation  may  be  sup- 
plied from  the  context  and  statements 
elsewhere  in  the  indictment.  State  v. 
Auburn,  86  Me.  276, 
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leading  and  extending  from  Boston.,  in  the  county  of  Suffolk  in  this 
commonwealth,  to  and  through  the  city  of  Summerville,  in  this  said 
county  of  Middlesex,  and  further,  and  was  then  in  full  occupation, 
possession  and  use  of  said  railroad,  of  passengers  and  merchandise, 
and  did  on  said  seventh  day  of  May,  at  Summerville  aforesaid,  (^charging 
the  particular  offense  in  appropriate  language')  against  the  peace  of  the 
commonwealth  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided. 

Daniel  Webster,  District  Attorney. 
(Jndorsements.  )i 

4.  For  Attempt  to  Commit  Crime.^ 


1.  Indorsements.  —  For  forms  of  the 
proper  indorsements  to  be  made  upon 
the  indictment  see  infra.  Forms  Nos. 
10746  to  10791. 

2.  Statutory  provisions  relating  to  at- 
tempts to  commit  crime  may  be  found 
in  the  following  states: 

Alabama.  —  Crim.  Code  (1896),  §  4346 
et  seq. 

Arizona.  —  Pen.  Code  (1887),  §  1041 
et  seq. 

California.  —  Pen.  Code  (1897),  §  663 
et  seq. 

Florida. — Rev.  Stat.   (1892),  §  2594. 

Georgia.  — 3  Code  (1895),  §  1040. 

Idaho.  —  Rev.  Stat.  (1887),  §  7235. 

Massachusetts. —  Pub.  Stat.  (1882),  c. 
210,  §  8. 

Minnesota.  —  Stat.  (1894),  §  6315. 

Mississippi.  —  Anno.    Code   (1892),  § 

973- 

Montana.  —  Pen.  Code  (1895),  §  1229 
et  seq. 

Nevada.  —  Gen.  Stat.  (1885),  §  4704. 

New  Hampshire.  —  Pub.  Stat.  (1891), 
C.281.  §5. 

New  Jersey. — Gen.  Stat.  (1895),  p. 
1084,  §  193. 

New  York.  —  Cook's  Pen.  Code  (1898), 

§34- 

North  Dakota.  —  Rev.   Codes  (1895), 

§  7694. 

Ohio.  —  Bates' Anno.  Stat.  (1897),  § 
7316. 

Oklahoma.  —  Stat.  (1893),  §  2562. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§  2017. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  558,  §  60. 

Tennessee.  —  Code  (1896),  §  6471. 

67rt/i.  —  Rev.   Stat.  (i8q8),  §  4495. 

Vermont. — Stat.  (1894),  §  5163. 

With  Forms  Nos.  10744,10745,  as  illus- 
trations, referring  to  Forms  Nos.  10678 
to  10733,  supra,  an  indictment  for  an 
attempt  to  commit  crime  may  be  framed 
for  any  particular  jurisdiction  desired. 


Charging  Part  —  Generally.  —  Ele- 
ments of  crime  attempted  to  be  com- 
mitted should  be  set  forth  with  such 
certainty  as  to  clearly  inform  the  de- 
fendant of  the  offense  of  the  attempt 
to  commit  which  he  is  charged.  State 
V.  Wilson,  30  Conn.  500;  Thompson  v. 
People,  96  111.  15S;  State  v.  Sherwood, 
75  Ind.  15;  Madden  v.  State,  i  Kan. 
340;  State  V.  Womack,  31  La.  Ann.  635: 
Com.  V.  Sherman,  105  Mass.  169;  Com. 
V.  McLaughlin,  105  Mass.  460;  State  v. 
Lung,  21  Nev.  209;  People  v.  Bush,  4 
Hill  (N.  Y.)  133;  State  v.  Yarborough, 
77  N.  Car.  524;  Randolph  v.  Com.,  6  S. 
&  R.  (Pa.)  398;  Hayes  v.  State,  15  Lea 
(Tenn.)  64;  Com.  v.  Clark,  6  Gratt. 
(Va.)  675;  U.  S.  V.  Ulrici,  3  Dill.  (U. 
S.)  532.  See  also  3  Encycl.  of  PI.  and 
Pr.  97. 

Indictment  must  set  forth  some  of 
the  particulars  of  the  attempt.  Com. 
V.  J.,  21  Pa.  Co.  Ct.  Rep.  625. 

Actual  commission  of  crime  need  not 
be  alleged.  State  v.  Bailer,  26  W.  Va. 
90.  In  this  case,  the  crime  the  com- 
mission of  which  the  defendant  was 
accused  of  having  attempted  to  pro- 
cure was:  "  That  Peter  Earl  should 
absent  himself  from  the  Circuit  Court 
of  Wood  coMnVj ,  at  the  February  term, 
18^,  to  which  said  term  he,  the  said 
Peter  Earl,  had  been  summoned  as  a 
witness  on  behalf  of  the  state  of  West 
Virginia  against  Caroline  Bailer,  the 
defendant,  in  a  case  pending  in  said 
court  upon  an  indictment  for  mis- 
demeanor against  the  said  Caroline 
Bailer  at  the  November  term  of  said 
court,  18^^."  This  was  held  to  be  an 
abundantly  full  and  perfect  description 
of  the  crime. 

Crime  Punishable  by  Law.  —  It  is  not 
necessary,  in  an  indictment  for  an  at- 
tempt to  commit  a  crime,  to  directly 
charge  that  the  act  attempted  to  be 
committed  was  a  crime  punishable  by 
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law,  provided  such  appears  to  be  so  by 
the  facts  alleged.  Com.  v.  Flynn,  3 
Cush.  (Mass.)  529. 

Intent  must  be  alleged.  Lewis  v. 
State,  35  Ala.  380;  State  v.  Wilson,  30 
Conn.  500;  State  v.  Colvin,  90  N.  Car. 
717;  Clark  V.  State,  86  Tenn.  511;  State 
V.  Jordan,  75  N.  Car.  27;  Matter  of 
Lloyd,  51  Kan.  501;  Cunningham  v. 
State,  49  Miss.  685;  State  v.  Lung,  21 
Nev.  209. 

It  is  essential  to  aver  that  the  de- 
fendant did  some  act  which,  directed 
by  a  particular  intent,  to  be  averred, 
would  apparently  have  resulted,  in  the 
ordinary  and  likely  course  of  things,  in 
the  commission  of  a  particular  crime. 
State  V.  Colvin,  90  N.  Car.  717. 

Less  particularity  \s  required  in  charg- 
ing an  attempt  to  commit  an  offense 
than  in  charging  the  commission  of  an 
offense.  Cunningham  v.  State,  49  Miss. 
685;  Hayes  v.  State,  15  Lea  (Tenn.)  64; 
State  V.  Montgomery,  7  Baxt.  (Tenn.) 
160;  Clark  V.  State,  86  Tenn.  511.  Con- 
tra^ Rivers  v.  State,  97  Ala.  72;  Bradley 
V.  State,  32  Ark.  704;  State  v.  Wilson, 
30  Conn.  500. 

Overt  act  constituting  the  attempt 
should  be  stated.  State  v.  Wilson,  30 
Conn.  500;  Kinningham  v.  State,  119 
Ind.  332;  Cora.  v.  Sherman,  105  Mass. 
169;  Com.  V.  McLaughlin,  105  Mass. 
460;  State  V.  Colvin,  90  N.  Car.  717; 
Smith  V.  Com.,  54  Pa.  St.  209;  Ran- 
dolph V.  Com.,  6  S.  &  R.  (Pa.)  398; 
Com.  V.  Clark,  6  Gratt.  (Va.)675;  State 
V.  Bailer,  26  W.  Va.  90;  U.  S.  v.  Ulrici, 
3  Dill.  (U.  S.)  532;  3  Encycl.  of  PI.  and 
Pr.  98,  99. 

The  overt  act  charged  need  not  be 
the  last  proximate  act  to  the  consum- 
mation of  the  offense  attempted.  Mc- 
Dade  v.  People,  29  Mich.  50;  Hicks  v. 
Com.,  86  Va.  223;  Uhlw.  Com.,  6  Gratt. 
(Va.)  706. 

In  Alabama  it  has  been  held  that  an 
indictment  for  an  attempt  to  commit  a 
crime  need  not  allege  the  particular 
acts  of  which  the  crime  consists.  Lewis 
V.  State,  35  Ala.  380;  Jackson  v.  State, 
91  Ala.  55. 

Particular  manner  in  which  the  at- 
tempt is  made  is  immaterial  and  need 
not  be  alleged.  People  v.  Bush,  4  Hill 
(N.  Y.)  133;  Mackesey  v.  People,  6 
Park.  Cr.  Rep.  (N.  Y.  Supreme  Ct.)  114; 
State  V.  Montgomery,  7  Baxt.  (Tenn.) 
160.  But  the  means  by  which  it  was 
accomplished,  or  the  act  showing  the 
attempt,  must  be  set  out.  State  v. 
Brannan,  3  Nev.  238. 


Precedents  of  safB.cient  indictments  for 
an  attempt  to  commit  a  crime  are  set 
out,  in  whole,  in  part  or  in  substance,  in 
Com.  z/.  Sherman,  105  Mass.  r6g;  Com. 
V.  McLaughlin,  105  Mass.  460;  Com.  v. 
Bonner,  97  Mass.  587;  Com.  v.  Murphy, 
12  Allen  (Mass.)  449;  Com.  v.  Mc- 
Donald, 5  Cush.  (Mass.)  365;  People  v. 
Bush,  4  Hill  (N.  Y.)  133;  Clark  v.  State, 
86  Tenn.  511;  Hayes  v.  State,  15  Lea 
(Tenn.)  64. 

In  Com.  V.  Sherman,  105  Mass.  169, 
the  indictment  charged  that  the  de- 
fendant, on  a  certain  day,  at  a  certain 
place,  "  did  attempt  to  steal,  take  and 
carry  away  from  the  person  of  Andrew 
Franklin,  the  money,  goods  and  chat- 
tels of  the  said  Franklin,  then  and 
there  being  in  the  possession  and  upon 
the  person  of  the  said  Franklin,  that 
being  an  ofTense  prohibited  by  law, 
and  in  such  attempt  did  then  and  there 
do  a  certain  overt  act  towards  the  com- 
mission of  said  offense,  to  wit,  did  then 
and  there,  with  intent  then  and  there 
to  commit  the  crime  of  larceny  from  the 
person  of  the  said  Andrew  Franklin, 
thrust,  insert  and  place  his,  said  Peter 
Sherman's,  hand  into  the  pocket  of  said 
Andrew  Franklin,  without  the  knowl- 
edge of  said  Franklin,  and  against  said 
Franklin's  will,  but  the  said  Peter 
Sherman  then  and  there  did  fail  in  the 
perpetration  of  said  offense  of  commit- 
ting larceny  from  the  person  of  the 
said  Franklin,  as  aforesaid,"  etc. 

For  form  of  the  indictment  in  Com. 
V.  McLaughlin,  105  Mass.  460,  see 
Form  No.  5243. 

In  Com.z/.  Murphy,  12  Allen  (Mass.) 
449,  the  indictment  charged  that  the 
defendant  "  did  unlawfully,  and  mali- 
ciously and  verbally  threaten  one  Mica- 
jah  P.  Beach  that  he  would  accuse  him, 
the  szXA  Beach,  of  committing  the  crime 
of  selling  spirituous  and  intoxicating 
liquors  within  this  commonwealth  in 
violation  of  law,  by  then  and  there  utter- 
ing words  substantially  as  follows,  to 
wit:  '  I  have  complained  of  you  to  a 
justice  of  the  peace,  and  two  warrants 
are  issued  and  are  in  the  hands  of 
deputy  sheriff  Crosby,  and  Crosby  is  just 
back  here  out  of  sight,  and  if  you  won't 
pay  me  fifteen  dollars  the  warrants 
shall  be  served;'  with  intent  then  and 
there  and  thereby  to  extort  from  him 
the  said  Micajah  a  certain  sum  of 
money,  to  wit,  the  sum  ol  fifteen  dol- 
lars, against  the  peace,"  etc. 

In  People  v.  Bush,  4  Hill(N.  Y.)  133, 
the    indictment  charged    that   the    de- 
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Form  No,  10744.' 
(Precedent  in  Com.  v.  McDonald,  5  Cush.  (Mass.)  365.) 


fendant,  on  a  certain  day,  at  a  certain 
place,  did  "attempt,  unlawfully,  felo- 
niously and  wilfully,  to  set  fire  to  a 
certain  barn,  oi  John  Sheldon,  situate, 
etc.,  with  intent  to  injure  the  said 
Sheldon,  against  the  form,"  etc. 

In  C!ark  v.  State,  86  Tenn.  511,  the 
indictment  charged  that  the  said 
"  Clark,  on  the  2jd  day  of  November, 
18S7,  in  the  county  aforesaid,  unlaw- 
fully and  feloniously  did  enter  into  the 
business  house  of  £.  D.  Peebles,  and 
did  then  and  there  pull  out  the  cash- 
drawer  —  where  cash  (money)  was 
usually  kept —  of  said  Peebles,  and  felo- 
niously attempted  to  take,  steal,  and 
carry  away  therefrom  the  money,  per- 
sonal goods,  and  chattels  of  said  Peebles, 
then  and  there  to  be  had  and  found  in 
said  business  house,  with  the  intent 
feloniously  to  convert  same  to  his,  the 
said  Clark's,  own  use,  and  to  deprive 
the  true  owner  thereof.  Wherefore, 
etc.,  *  *  *  by  the  means  aforesaid, 
thus  feloniously  did  attempt  to  commit 
a  felony  —  to  wit,  a  larceny  —  against 
the  peace  and  dignity,"  etc. 

In  Hayes  v.  State,  15  Lea  (Tenn.)  64, 
the  indictment  charged  that  the  de- 
fendant, "  on  the  20th  day  of  April, 
\88j,  in  the  county  aforesaid,  felo- 
niously did  attempt  to  steal,  take  and 
carry  away  from  the  person  of  Ken- 
nedy Jones,  Jifty  dollars  of  good  and 
lawful  money  of  the  United  States, 
then  and  there  being  the  property  of 
the  said  Kennedy  Jones,  against  the 
peace  and  dignity  of  the  State." 

For  forms  of  indictments  for  attempts 
to  commit  abduction  or  adultery  see 
the  title  Abduction  of  Women,  vol.  i, 
p.  94,  Forms  Nos.  155  to  158;  p.  97, 
Forms  Nos.  161  to  167;  p.  100,  Forms 
Nos.  i63  to  176;  p.  103,  Forms  Nos.  177 
to  189;  to  commit  abortion,  see  the  title 
Abortion,  vol.  i,  p.  150,  Forms  Nos.  257 
to  259;  to  commit  arson,  see  the  title 
Arson  and  Burning,  vol.  2,  p.  219, 
Forms  Nos.  2378  to  2382;  to  commit 
homicide,  see  the  title  Assault,  vol.  2, 
p.  242,  Forms  Nos.  2425  to  2453;  ^o  com- 
mit mayhem,  see  the  title  Assault, 
vol.  2,  p.  258,  Forms  Nos.  2454,  2455; 
to  commit  rape,  see  the  title  Assault, 
vol.  2,  p.  261,  Forms  Nos.  2460  to  2464; 
to  commit  robbery,  see  the  title  Assault, 
vol.  2,  p.  263,  Forms  Nos.  2465  to  2469; 
to  commit  burglary,  see  the  title  Bur- 
glary, vol.  4,  p.  188,  Forms  Nos.  4988 


to  4990;  to  procure  registration  as  drug- 
gist by  false  representations,  see  the 
title  Druggist,  vol.  7,  p.  241,  Form  No. 
8040. 

For  forms  of  indictments  for  con- 
spiracies to  commit  a  crime  see  the  title 
Conspiracies,  vol.  5,  p.  138,  Forms  Nos. 
6121  to  6174. 

Precedents  of  insafficient  indictments  for 
an  attempt  to  commit  a  crime  are  set 
out,  in  whole,  in  part  or  in  substance, 
in  Thompson  v.  People,  96  111.  158; 
Kessler  v.  State,  50  Ind.  229;  State 
V.  Womack,  31  La.  Ann.  635;  State  v. 
Colvin,  90  N.  Car.  717;  Randolph 
V.  Com.,  6  S.  &  R.  (Pa.)  398;  Com.  v. 
Clark,  6  Gratt.  (Va.)  675. 

In  State  v.  Womack,  31  La.  Ann. 
635,  the  defendant  was  charged  with 
having  "  wilfully,  illegally  and  felo- 
niously shot,  killed,  and  attempted  to 
carry  away  and  convert  to  his  own  use, 
a  hog,  worth  the  sum  of  ten  dollars,  the 
property  of  W.  T.  Woodward,  against 
his  will,  consent,  and  knowledge,  to  his 
pecuniary  loss  and  damage,  contrary 
to,"  etc. 

In  State  v.  Colvin,  90  N.  Car.  717, 
the  indictment  was  substantially  as  fol- 
lows: "The  jurors,  etc.,  present,  that 
the  defendant,  etc.,  about  the  hour  of 
ten,  in  the  night  of  the  same  day,  with 
force  and  arms,  etc.,  did  feloniously  at- 
tempt to  break  and  enter  the  dwelling- 
house  of  Edward Surles,  with  intent  the 
goods  and  chattels,  etc.,  feloniously  10 
steal,  take  and  carry  away,  against  the 
form,"  etc. 

In  Randolph  v.  Com.,  6  S.  &  R.  (Pa.) 
398,  the  indictment  charged  that  defend- 
ant did,  "with  force  and  arms,  etc., 
unlawfully  and  wickedly  attempt  to 
pick  the  pocket  of  one  James  McCasely, 
with  intent  then  and  there  feloniously 
to  steal,  take,  and  carry  away  the 
goods  and  chattels,  monies  and  property 
of  the  ssdd  James,  to  the  evil  example 
of,"  etc. 

In  Com.  V.  Clark,  6  Gratt.  (Va.)  675, 
the  indictment  charged  that  defendant, 
on  a  certain  day,  "  with  a  certain  pistol 
then  and  there  loaded  with  gunpowder 
and  one  leaden  bullet,  which  he  the 
said  Leonard  Clark  in  his  right  hand 
then  and  there  held,  then  and  there  did 
attempt  feloniously  to  maim,  disfigure, 
disable  and  kill  Cyrus  Ross  of  the  same 
county,"  etc. 

1.  In  this  case  it  was  held  that  it  was 
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[{Commencing  as  in  Form  No.  10699,  and  continuing  to  *)Ji  did 
attempt  to  commit  an  offense  prohibited  by  law,  to  wit,  did  attempt, 
with  force  and  arms,  to*  steal  feloniously  and  take  and  carry  away 
from  the  person  of  a  certain  man,  whose  name  to  said  jurors  as  yet  is 
not  known,  his  personal  property  then  in  his  pocket  and  in  his  pos- 
session, the  name  of  said  property  not  being  known  to  said  jurors, 
and  the  value  of  said  property  not  being  known  to  said  jurors,  that 
being  an  offense  prohibited  by  law,  and  in  such  attempt  did  then  and 
there  do  a  certain  overt  act  towards  the  commission  of  said  offense, 
to  wit,  did  then  and  there,  with  force  and  arms,  feloniously  and  with 
intent  then  and  there  feloniously  to  steal,  take,  and  carry  away  said 
person's  said  property,  then  and  there  being  in  his  pocket  on  his  per- 
son, thrust,  insert,  put  and  place  his  said  Johns  hand  into  his  pocket 
privily  and  secretly  of  said  man,  without  his  knowledge  and  against 
his  will,  but  said  John  then  and  there  did  fail  in  the  perpetration  of 
said  offense  of  stealing  from  the  person  of  said  man,  and  was  inter- 
cepted and  prevented  in  the  execution  of  the  same,  against  the  peace 
[{concluding  as  in  Form  No.  10699.')'^ 

Form  No.  10745.' 

(Precedent  in  State  v.  Sherwood,  75  Ind.  15.) 
[{Commencement  as  in  Form  No.  10692)]^  that,  at  said  county  of 
Orange,  in  the  State  of  Indiana,  on  the  £9th  day  of  Angust,  iS78, 
William  F.  Sherwood,  Jr.,  and  A  reus  Lindley*  did  then  and  there 
unlawfully  and  willfully  employ  and  use,  in  and  upon  the  body  and 
womb  of  one  Emma  King,  who  was  then  and  there  a  pregnant  woman, 
as  the  said  William  F.  Sherwood,  Jr.,  and  Arcus  Lindley  well  knew,  a 
certain  instrument,  called  a  catheter,  with  intent  then  and  there  and 
thereby  to  procure  and  produce  the  miscarriage  of  the  said  Emma 
King,  it  not  being  then  and  there  necessary  to  cause  said  miscarriage 
to  preserve  the  life  of  the  said  Emma  King,  [contrary  to  {concluding 
as  in  Form  No.  10692).]^ 

III.  INDORSEMENTS. 
1.  In  Genepal.3 

Form  No.  10746. 

No.  102. 
Superior  Court, 

not  necessary  to  allege  or  prove  that,  fense  within  the  meaning  of  Ind.  Rev. 

at  the  time  of  the  attempt,  the  person  Stat.    (1876),    p.    471,    §   36.      State  v. 

had  anything  in  his  pocket  which  could  Sherwood,  75  Ind.  15. 

be  the  subject  of  larceny.     Com.  v.  Mc-  Consult  also  the  title  Abortion,  vol. 

Donald,  5  Cush.  (Mass.)  365.  i,  p.  150,  Form  No.  257  et  seq. 

Consult  also  the  title  Assault,  vol.  See  also  supra,  note  2,  p.  739. 

2,  p.  263,  Form  No.  2465  et  seq.  3.  Title  of  the  Proceedings,  etc.  —  It  is 

See  also  supra,  note  2,  p.  739.  the  practice  to  indorse   upon    the  back 

1.  The  matter  to  be  supplied  in  [  ]  of  the  indictment  the  title  of  the  pro- 
will  not  be  found  in  the  reported  ceeding,  and,  in  many  jurisdictions, 
case.  also  the  name  of  the  court,  the  number 

2.  In  this  case  it  was  held  that  the  of  the  indictment  and  a  designation  of 
indictment  sufficiently  charged  an   of-  the  offense  charged. 
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City  and  County  of  San  Francisco, 

Department  No.  5. 

The  People  of  the  State  of  California,  plaintiff, 

against 

John  Doe,  defendant. 

Indictment  for  Arson?- 

1.  Nature  of  offense  need  not  be  in-  "Z>tj/rjV/ Court,  ^^rt^Ma?  Judicial  District, 
dorsed  upon  the  indictment.     State  v.  County  of  Ramsey. 

Fitzpatrick,  8  W.  Va.  707.  The  State  of  Minnesota 

Other  illustrations  of  such  an  indorse-  against 

ment  are  the  following:  fohn  Doe." 

"No.  102.  «.  No.  102. 

September  Term,  Indictment. 

Arapahoe  County,      _  Circuit  Court,  Clay  County,  November 

Term,  1899. 
The  State  of  Mississippi 


District  Court  of  the  State  of  Colorado. 

The  People  of  the  State  of  Colorado 

against 

fohn  Doe. 

Indictment  for  Arson." 

"No.  102.     Oct.  T.,  1899. 

State  of  Delaware, 

against 

fohn  Doe. 

Indictment, 

Aiding  Insurance  Company 

not  Authorized 

to  Transact  Business  in  Delaware." 

"In    the    Second   Judicial    Circuit    of 

Florida,  Leon  County. 

The  State  of  Florida 

against 

fohn  Doe. 

Indictment  ior  Arson." 

"  No.  102. 

Dodge  Superior  Court. 

April  Term,  1899. 

The  State  of  Georgia 

against 

fohn  Doe" 

"No.  102. 

The  State  of  Idaho 

against 

fohn  Doe. 

Indictment  for  Arson." 

' '  No.  102. 

State  of  Indiana 

against 

fohn  Doe. 

Posey    Circuit    Court,  fanuary    Term, 

1899." 

"  No.  102. 

The  State  of  Iowa 

against 

fohn  Doe." 

'^^ District  Court  of  Cowley  County. 

The  State  of  Kansas,  plaintiff, 

against 

fohn  Doe,  defendant." 


agamst 
fohn  Doe" 

"  Doc.  50.     Page  log.     No.  102. 

Indictment. 

District  Court,  Colfax  County. 

The  State  of  Nebraska 

against 

fohn  Doe. 

Indictment  ior  Arson." 

"The  State  of  Montana 

against 

fohn  Doe. 

An  Indictment." 

"  No.  102. 

State  of  North  Dakota 

against 

fohn  Doe. 

Indictment  —  False  Pretence," 

"  No,  102. 

Cuyahoga  County  Common  Pleas. 

The  State  of  Ohio 

against 

fohn  Doe. 

Indictment  for  Arson" 

"  In  the  Circuit  Court  of  the  State  of 

Oregon,  County  of  Multnomah. 

The  State  of  Oregon 

against 

fohn  Doe. 

Indictment." 

"  Indictment  No.  102. 

In  Circuit  Court,  County  of  Hughes. 

The  State  of  South  Dakota, 

against 

fohn  Doe. 

Indictment  for  Arson." 

"  File  No.  102. 

The  State  of  Texas 

against 

fohn  Doe. 
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2.  A  True  Bill.i 


Offense: 

Aggravated  Assault  and  Battery  upon  a 

Female. 

Indictment." 

"  Indictment. 

State  of  Vermont 

against 

John  Doe" 

•*  Commonwealth  of  Virginia 

.     ,    (  Indictment  for 
agamst    j         ^^^^„ 

John  Doe." 

"  The  State  of  Washington 

against 

John  Doe. 

Indictment  for  Arson." 

1.  Statutory  Provisions.  —  The  indict- 
ment found  should  be  indorsed  "A 
True  Bill,"  and  the  indorsement  signed 
by  the  foreman  of  the  grand  jury. 

Alabama.  — Crim.  Code  (1896),  §  5039. 

Arizona. — Pen.  Code  (1887),  ^  1430. 

Arkansas.  —  Sand.  &  H,  Dig.  (1894), 
§  2071. 

California.  —  Pen.  Code  (1897),  §  940. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  2616. 

Florida.—  Rev.   Stat.  (1892),   §  2891, 

Georgia.  —  3  Code  (1895),  §  930. 

Idaho.  — K&\.  Stat.  (1887),  §  7665. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  38,  par.  592. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1669. 

Iowa.  —  Code  (1897),  §  5274. 

Kansas.  —  Gen.   Stat.  (1897),  c.    102, 

§  "4- 

Kentucky.  —  Bullitt's     Crim.     Code 

(1895),  §  119- 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§9506. 

Minnesota.  —  Stat.  (1894),  §7232. 

Missouri.  —  Rev.  Stat.  (1889),  §  4090. 

Montana.  —  Pen. Code  (1895),  §  1810. 

Nebraska.  —  Comp.    Stat.   (1897),    § 

7133. 

Nevada.  —  Stat  (1893),  c.  46;  Gen. 
Stat.  (1885),  g  4106. 

New  Mexico.  —  Comp.  Laws  (1897),  § 
990. 

New  York.  —  Cook's  Code  Crim. 
Proc.  (1898),  §  268. 

North  Dakota,  —  Rev.  Codes  (1895), 
§  8031. 

Ohio.  — Bales'  Anno.  Stat.  (1897),  § 
7206. 

Oklahoma.  —  Stat.  (1893),  §  5060. 

Oregon.  —  Hill's  Anno.  Laws  (1892), 
§§  1259,  1269. 


South  Dakota.  —  Dak.   Comp.    Laws 

(1887),  §7233. 

Tennessee.  —  Code  (1896),  §  7055. 

Utah.  —  Rev.  Stat.  (1898),  §  4723. 

Vermont.  — Stat.  (1894),  §  1865. 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  6841. 

Wyoming.  — Laws  (1895),  c,  114;  LaWs 
(1893),  c.  59. 

When  an  indictment  is  returned  into 
court  without  the  indorsement  of  the 
foreman,  the  court  must  cause  the  fore- 
man to  properly  indorse  the  same. 
Kan.  Gen.  Stat.  (1897),  c.  102,  §  117; 
Mo.  Rev.  Slat.  (1889),  §  4093;  Mont. 
Pen.  Code  (1895),  g  1815. 

This  indorsement  is  necessary  in  most 
jurisdictions.  So  held  in  the  following 
cases:  Mose  v.  State,  35  Ala.  421; 
People  z/.  Lawrence,  21  Cal.  368;  People 
V.  Johnston,  48  Cal.  549;  Alden  v.  State, 
18  Fla.  187;  Collins  v.  State,  13  Fla. 
651;  Washington  v.  State,  21  Fla.  328; 
Johnson  v.  State,  23  Ind.  32;  Beard  v. 
State,  57  Ind.  8;  Lewis  v.  Com.,  (Ky. 
1899)  48  S.  W.  Rep.  977;  Oliver  v.  Com., 
95  Ky.  372;  Com.  v.  Louisville,  etc.,  R. 
Co.,  (Ky.  1895)  32  S.  W.  Rep.  132;  Com. 
V.  Louisville,  etc.,  R.  Co.,  (Ky.  1895)' 
32  S.  W.  Rep.  164;  Leonardo  v.  Terri- 
tory, I  N.  Mex.  291;  Territory  v. 
Sevailles,  i  N.  Mex.  119;  Chappel 
V.  State,  8  Yerg.  (Tenn.)  166;  State  v. 
Elkins,  Meigs  (Tenn.)  109;  Gunkle 
V.  State,  6  Baxt.  (Tenn.)  625;  Frisbie  v. 
U.  S.,  157  U.  S.  160. 

And  it  has  been  held  that  a  failure 
to  indorse  "  a  true  bill"  upon  the  in- 
dictment is  fatal,  even  after  verdict. 
Nomaque  v.  People,  i  111.  145;  Com.  v. 
Walters,  6  Dana  (Ky.)  290;  Webster's 
Case,  5  Me.  432.  Notwithstanding  the 
foreman's  name  is  indorsed  upon  the 
bill.     State  v.  Buntin,  123  Ind.  124. 

The  indorsement  is  not  necessary,  how- 
ever, in  some  states.  Com.  v.  Smyth, 
iiCush.  (Mass.)  478;  State  z'.  Freeman, 
13  N.  H.  488;  State  v.  Magrath,  44  N. 
J.  L.  227;  Brotherton  v.  People,  75 
N.  Y.  159;  State  v.  Herron,  86  Tenn. 
442;  Miller  v.  Com.,  (Va.  1895)  21  S.  E. 
Rep.  499;  White  v.  Com.,  29  Gratt.  (Va.)' 
S24.  As  the  statutory  requirement  is 
often  considered  merely  directory,  not 
mandatory.  State  v.  Agnew,  52  Ark. 
275;  States.  Mertens,  14  Mo.  94;  State 
V.  Burgess,  24  Mo.  381,  State  v.  Murphy, 
47  Mo.  274. 

After  plea,  a  failure  to  indorse  the 
indictment    "A    True     Bill"    is   often 
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considered    waived.     People    v.    Law- 
rence, 21  Cal.  368. 

After  verdict,  omitting  the  words  "  this 
is  a  true  bill,"  before  the  foreman's 
signature,  may  constitute  no  ground  for 
arrest.  State  v.  Freeman,  13  N.  H. 
488. 

Failtire  to  demur  waives  the  objection 
as  to  indorsement  and  signature  of 
foreman,  in  Kentucky.  Patterson  v. 
Com.,  86  Ky.  313. 

Sufficiency  of  Indorsement —  Generally. — 
An  indictment  indorsed  "true  bill," 
signed  by  foreman,  and  marked  "filed " 
and  dated  by  the  clerk,  is  a  substantial 
compliance  with  the  statute.  McKee  v. 
State,  82  Ala.  32.  See  also  Wesley  v. 
State,  52  Ala.  182;  McCuller  v.  State,  49 
Ala.  39;  Tilly  v.  State,  21  Fla.  242; 
Bailey  v.  State,  39  Ind.  438;  State  v. 
Jones,  2  Kan.  App.  i;  Josephine  z*.  State, 
39  Miss.  613;  Pond  v.  State,  47  Miss.  39; 
Cannon  v.  State,  57  Miss.  147;  Cooper 
V.  State,  59  Miss.  267;  State  v.  Hogan,  31 
Mo.  342;  People  v.  Peck,  2  N.  Y.  Crim. 
Rep.  314;  Territory  v.  Delana,  3  Okla. 
573;  Canupp  V.  State,  97  Tenn.  635; 
Blevins  v.  State,  Meigs  (Tenn.)  82;  State 
V.  Geyer,  44  W.  Va.  649;  State  v. 
Heaton,  23  W.  Va.  773;  Ex  p.  Yar- 
brough,  no  U.  S.  651. 

That  an  indictment  was  indorsed  a 
"  true  bill  "  and  signed  by  the  foreman 
of  the  grand  jury  is  shown  where  the 
indictment  purports  to  bear  such  in- 
dorsement and  the  order  of  the  court 
shows  that  the  indictment  was  "  re- 
turned "  into  open  court  in  the  presence 
of  the  grand  jury  by  the  foreman,  re- 
ceived by  the  clerk  and  ordered  filed, 
and  was  indorsed  a  "true  bill,"  and 
signed  by  the  foreman.  Pickerel  v. 
Com.,  (Ky.  1895)  30  S.  W.  Rep.  617. 

The  indictment  being  entitled  "  The 
State  v.  John  Doe  et  als."  and  indorsed 
not  found  as  to  two  defendants  but  a 
true  bill  as  to  the  third  defendant,  it 
was  held  that  the  indorsement  was 
sufficient.  State  v.  Ancoin,  50  La. 
Ann.  49. 

The  word  "presentment,"  indorsed 
upon  the  indictment,  is  not  error,  the 
indictment  having  been  found  on  testi- 
mony heard  by  the  jurors,  not  upon 
their  own  knowledge.  Com.  v.  Hurd, 
177  Pa.  St.  481. 

"^  thru  bill"  instead  of  "  ^  True 
Bill"  is  merely  a  clerical  error  and 
immaterial.  State  v.  Williams,  47  La. 
Ann.  1609. 

"True  Bill,"  instead  of  "A  True 
Bill,"  is  sufficient.     Martin  v.  State,  30 


Neb.  507;  State  v.  Elkins,  Meigs  (Tenn.) 
109;  State  V.  Davidson,  12  Vt.  300. 

Printed,  Not  Written.  —  The  words 
"A  True  Bill"  may  be  printed  upon 
the  indictment  and  adopted  by  the 
foreman.  Wagner  v.  State,  42  Ohio 
St.  537.  But  contra  Com.  v.  Usner,  7 
Lane.  L.  Rev.  (Pa.)  57. 

Written  on  Accompanying  Paper.  — 
Where  there  is  no  indorsement  on  in- 
dictment of  "A  True  Bill,"  but  such 
words  are  written  on  a  paper  in  which 
the  indictment  is  folded,  this  has  been 
held  sufficient.  Burgess  v.  Com.,  2 
Va.  Cas.  483. 

Sig^natnre  of  Foreman  —  Necessity  For. 
—  That  the  foreman  must  sign  the  in- 
dorsement has  been  held  in  the  follow- 
ing cases:  Gardner  v.  People,  4  111.  83; 
State  V.  Squire,  10  N.  H.  558;  Com.  v. 
Dieffenbaugh,  5  Lane.  (Pa.)  346,  3  Pa. 
Co.  Ct.  Rep.  299;  State  v.  Davidson, 
12  Vt.  300.  Even  though  he  does  not 
agree  to  the  indictment.  State  v.  Col- 
lins, 6  Baxt.  (Tenn.)  151;  Dyer  v.  State, 
II  Lea  (Tenn.)  509. 

But  in  McGuffie  v.  State,  17  Ga.  497; 
Wau-kon-chaw-neek-kaw  v.  U.  S.,  i 
Morr.  (Iowa)  332;  State  v.  Hughes,  4 
Iowa  554;  State  v.  Mertens,  14  Mo.  94; 
State  V.  Cox,  6Ired.  L.  (28  N.  Car.)  440; 
State  V.  Creighton,  i  Nott  &  M.  (S.  Car.) 
256,  it  has  been  held  that  the  foreman 
need  not  sign  the  indorsement.  The 
statutory  provisions,  however,  regulate 
the  matter.  See  list  of  statutes  cited 
supra,  note  I,  p.  744. 

Initials  of  Christian  Name. —  It  is  no 
valid  objection  to  the  indictment  that 
the  foreman  signs  it  by  initials  of 
christian  name  only.  Germolgez  v. 
State,  99  Ala.  216;  Wassels  v.  State,  26 
Ind.  30;  State  v.  Groome,  10  Iowa  308; 
State  V.  Taggart,  38  Me.  298;  Easter- 
ling  V.  State,  35  Miss.  210. 

Signed  in  Wrong  Place.  —  In  State  v. 
Bowman,  103  Ind.  69,  it  was  held  that 
the  indictment  should  not  have  been 
quashed  for  the  reason  that  the  name 
of  the  foreman  was  indorsed  in  the 
wrong  place..  The  indictment  was  in- 
dorsed as  follows: 

"  Charge:  Selling  without  license. 

William  Peterson. 
A  True  Bill. 

,  foreman." 

Signature  of  foreman,  at  the  foot 
of  the  indictment,  constitutes  a  suffi- 
cient indorsement  by  the  foreman. 
State  V.  Howell,  34  Mo.  App.  86. 

Variance.  —  Immaterial  variance  as 
to  name  of  the  foreman  indorsed   upon 
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Form  No.  10747.' 
John  Smith,  Foreman  of  the  Grand  Jury. 


A  true  bill. 


A  true  bill. 


A  true  bill. 


Form  No.  10748.' 
Indictment. 

John  Smith,  Foreman  of  the  Grand  Jury. 

Form  No.  10749 .' 

Special  Presentment. 


John  Smith,  Foreman. 

Samuel  Short,  Prosecutor. 

Daniel  Webster,  Solicitor-General. 

Form  No.  10750.* 

This  bill  of  indictment  found  upon  testimony  sworn  and  sent  to 
the  grand  jury  by  order  of  the  court,  at  the  request  of  the  prosecut- 
ing attorney. 


A  true  bill. 


Not  a  true  bill. 


John  Smith,  Foreman  of  the  Grand  Jury. 
Form  No.  i  0751  ."* 
John  Smith,  Foreman  of  the  Grand  Jury. 


an  indictment,  see  Jackson  v.  State,  74  ma.npro  tetn.,  and  the  indorsement  upon 

Ala.  26;  McDaniel   v.  State,  76  Ala.  i.  the  bill  of  "  true  bill"  was  signed   by 

"Hutchinson"   indorsed,   instead    of  him  as  foreman /r^ /^w.,  the  presump- 

"  HutchesoH,"  the  name  of  the  foreman,  tion  is  that  the  juror  was  properly  serv- 

constitutes    an    immaterial    variance,  ing   as   foreman.     White   v.  State,   93 

State  V.  Stedman,  7  Port.  (Ala.)  495.  Ga.  47. 

Word  "^ Foreman." —  Omission  of  the  Words  "Special  Foreman."  —  It  is  no 

word  "  foreman  "  to  the  name   of   the  objection    that   the    indictment    is    in- 

foreman  signed  to  the  indorsement  is  dorsed  "  Special  foreman  of  the  grand 

not   fatal.     Whiting   v.  State,  48  Ohio  jury,"  where  the  appointment  appears 

St.  220;  Com.  V,  Ferguson,  8  Pa.  Dist.  of  record.     State   v.    Collins,    6    Baxt. 

Rep.  120.  (Tenn.)    151;    Dyer  v.    State,    11    Lea 

An  indictment  signed  "  William  Bui-  (Tenn.)  509. 
lock''  the  foreman,  and  the  letters  "  F..  When  Signed.  —  Cannot  be  indorsed 
Cy."  added  was  sufficient  as  indicating  upon  the  indictment  after  its  return, 
that  "  William  Bullock"  acted  as  fore-  State  v.  Squire,  10  N.  H.  558. 
man,  it  appearing  from  the  record  that  Date.  —  The  indorsement  of  the  find- 
he  was,  in  fact,  foreman  of  the  grand  ing  of  the  grand  jury  should  be  dated, 
jury  when  the  bill  was  found.  State  Com.  ».  Schall,  9  Lane.  L.  Rev.  (Pa.) 
V.  Chandler,  2  Hawks  (9  N.   Car.)  439.  332. 

Omission  of  the  word  "  foreman,"  as  1.  See  supra,  note  i,  p.  744. 

to  the  signature  of  the  foreman  of  the  2.  See  supra,  note  i,  p.  744. 

grand  jury  to  the  indorsement  of  "  A  3.  See  supra,  note  i,  p.  744. 

True  Bill,"  will  not  invalidate  the  in-  4.  See  supra,  note  i,  p.  744. 

dictment.     State  v.  Brown,  31  Vt.  602.  5.  Not  a  True  Bill.  —When    there   is 

Words  "Pro  Tem."  —  When    it   ap-  not   a  concurrence     of  twelve    grand 

pears  on  the  face  of  an  indictment  that  jurors,  the  foreman  shall  certify,  under 

a  named  grand  juror  served  as  fore-  his  hand,  that  such  indictment  is  "  Not 
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3.  Arraigrnment  and  Plea.* 

a.  Generally. 

Form  No.  10752.* 

The  defendant,  John  Doe,  formally  arraigned  and  pleads  not  guilty. 

Daniel  Webster,  Solicitor-General. 

Form  No.  10753.* 

On  this  fifteenth  day  of  January,  i899,  defendant  arraigned  and 
pleads  not  guilty  to  this  indictment. 

Calvin  Clark,  Clerk  of  the  Court  of  Common  Pleas. 

b.  Waiving  Fopmal  Arraignment.* 
Form  No.  10754.* 

The  defendant,  John  Doe,  waives  being  formally  arraigned  and 
pleads  "iV^^/ Guilty." 

Daniel  Webster,  Solicitor-General. 

Form  No.  10755.* 

The  defendant,  John  Doe,  being  in  open  court,  waives  arraignment, 
pleads  not  guilty,  and  puts  himself  upon  the  country. 

Daniel  Webster, 
Solicitor-General,  Macon  J.  C.  of  Georgia. 

4.  Bill  of  Costs. 

Form  No.  10756.* 

a  True  Bill,"  or  words  of  similar  im-  other  jurisdictions  in  which  such  in- 
port.  Tilly  V.  State,  21  Fla.  242;  Wash-  dorsement  is  proper.  See  list  of  stat- 
ington  V.  State,  21  Fla.  328;  Kan.  Gen.  utes  cited  supra,  note  2,  p.  629. 
Stat.  (1897),  c.  102,  §  115;  Laurent  z*.  3.  Ohio.  —  If  the  accused  plead  not 
State,  I  Kan.  313;  State  v.  Copp,  34  guilty,  the  plea  shall  be  entered  on  the 
Kan.  522;  Mo.  Rev.  Stat.  (1889),  §  4091;  indictment.  Bates'  Anno.  Stat.  Ohio 
Mont.   Pen.  Code  (1895),  §  181 1;  Nev.  (1897),  §  7362. 

Stat.    (1893),  c.   58,  §  2;  N.  Dak.   Rev.  This  form  may  be  adapted  to  use  in 

Codes  (1895),  §  8032;  Okla.  Stat.  (1893),  other  jurisdictions   in  which   such  in- 

§    5061;    Hill's    Anno.     Laws    Oregon  dorsement  is  proper.     See  list  of  stat- 

(1892),  ^  1263;  Dak.  Comp.  Laws  (1887),  utes  cited  supra,  note  2,  p.  629. 

§  7234.;  Tenn.  Code  (1896),  §  7056;  Utah  4.  "Waiver  of  arraignment  and  entry 

Rev.  Stat.  (1898),  §4724;  Vt.  Stat.  (1894),  thereof,  together   with   plea   upon  the 

v^    1865;    Ballinger's  Anno.    Codes     &  indictment  before  the  solicitor-general, 

Stat.  Wash.  (1897),  §  6829.  see  Tarver  v.  State,  95  Ga.  222. 

See  also  supra,  note  i,  p.  744.  5.  Georgia. —  3  Ga.  Code  (1895),  §  949. 

1.  Consult  also  the  titles  Demurrers  This  form  may  be  adapted  to  use  in 
and  Pleas  for  the  formal  parts  of  de-  other  jurisdictions  in  which  such  in- 
fendants'  pleadings  in  criminal  cases,  dorsement  is  proper.     See  list  of  stat- 

2.  Georgia.  —  The   arraignment   and  utes  cited  supra,  note  2,  p.  629. 

pJea   or  answer  of   the  prisoner  shall        6.  This  form  may  be  adapted  to  use 

be   entered   on  the  indictment  by  the  in  other  jurisdictions   in   which   such 

solicitor-general  or  other  person  acting  indorsement    is    proper.       See    list   of 

as  prosecuting  officer  on  the  part  of  the  statutes  cited  supra,  note  2,  p.  629. 
state.     3  Code  (1895),  §  949.  Consult  also  the  title  Costs,  vol  5,  p. 

This  form  may  be  adapted  to  use  in  757. 
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Bill  of  costs. 
Windham^  ss. 

Indictment 

Term  fee 

Service  of  subpoena 

Subpoena , 

Witnesses , 

Total 


June  Term,  \Z99. 

(stating  amount^. 

{stating  amount). 

{stating  amount). 

{stating  amount). 

{stating  amount). 


{stating  amount). 


5.  Certificates, 
a.  Authenticating  Copy. 

Form  No.  10757.' 
The  State  of  Alabama,  \ 
Jefferson  County,  ) 

I,  Calvin  Clark,  clerk  of  the  Criminal  Court  of  Jefferson  county, 
in  and  for  said  county  and  state,  do  hereby  certify  that  the  within 
and  foregoing  is  a  true,  complete  and  correct  copy  of  the  indict- 
ment now  on  file  in  my  office,  in  a  cause  wherein  the  State  of  Alabama 
is  plaintiff  and  John  Doe  is  defendant,  which  cause  is  now  pending 
for  trial. 

Witness  my  hand  this  twenty-fifth  day  oi  January,  i899. 

Calvin  Clark,  Clerk. 
Form  No.  10758.' 
State  of  Colorado,      ) 

r  SS 

County  of  Dolores,  f 

I,  the  undersigned,  clerk  of  the  District  Court  within  and  for  the 
county  of  Dolores,  in  the  sixth  judicial  district  of  Colorado,  do  hereby 
certify  the  within  and  foregoing  to  be  a  true,  full  and  correct  copy  of 
the  indictment  presented  and  filed  in  said  court  in  the  cause  entitled 
The  People  vs.  John  Doe;  and  I  do  certify  the  jury  list  annexed  to  be 
true,  full  and  correct  for  the  term  above  specified. 

Witness  my  hand  and  the  seal  of  said  court,  affixed  at  Rico,  in  said 
county,  this  fifteenth  day  of  February,  a.  d.  i2>S9. 

(seal)  Calvin  Clark,  Clerk. 

Form  No.  10759.' 
The  State  of  Texas,  \ 

Coxxnty  oi  Freestone.  \  I,  Calvin  Clark,  clerk  of  Wit  District  Court  of 
Freestone  county,  Texas,  do  hereby  certify  that  the  foregoing  is  a  true 
and  correct  copy  of  the  original  bill  of  indictment,  filed  in  said  court 
on  the  twenty-fifth  day  oi  January,  a.  d.  \W9. 


1.  Alabama. — Crim.  Code  (1896),  §§ 
4916,  5274. 

This  form  may  be  adapted  to  use  in 
other  jurisdictions  in  which  such 
indorsement  is  proper.  See  list  of 
statutes  cited  supra,  note  2,  p.  629. 

2.  Colorado.  —  Mills'  Anno.  Stat. 
(1891),  t^  1460. 

This   form   may  be    adapted   to  use 


in  other  jurisdictions  in  which  such 
indorsement  is  proper.  See  list  of 
statutes  cited  supra,  note  2,  p.  629. 

3.  Texas. — Code  Crim.  Proc.  (1895), 
art.  540  ^-Z  seq. 

This  form  may  be  adapted  to  use  in 
other  jurisdictions  in  which  such  in- 
dorsement is  proper.  See  list  of  stat- 
utes cited  supra,  note  2,  p.  629. 
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Given  under  my  hand  and  the  seal  of  said  court,  at  office  in  Fair- 
field \.\\\%  twenty-fifth  day  oi  January,  a,  d.  \Z9d. 

(seal)  Calvin  Clark,  Clerk. 

By  Daniel  Clark,  Deputy. 

b.  Authenticating  Original. 

Form  No.  10760.' 

State  of  California,  \ 

City  and  County  of  San  Francisco.  \ 

I,  Calvin  Clark,  county  clerk  of  the  city  and  county  of  San  Fran- 
dsco,  state  of  California,  and  clerk  of  the  Superior  Court  thereof,  do 
hereby  certify  the  within  to  be  an  original  indictment,  duly  presented 
by  the  grand  jury  of  the  city  and  county  of  San  Francisco,  to  the 
Superior  Court  of  the  said  city  and  county  of  San  Francisco,  in  open 
court,  on  they?r^May  oi  February,  iS99,  and  filed  as  a  record  of  said 
court. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  the  seal  of 
the  said  court,  this  first  day  of  February,  a.  d.  i859. 

(seal)  Calvin  Clark,  Clerk. 

By  Daniel  Clark,  Deputy. 

6.  Names  of  Petit  Jurors. 

Form  No.  i  o  7  6  i .' 

List  of  petit  jurors  summoned  and  in  attendance  upon  said  court 
at  February  Term,  a.  d.  \%99  (fisting  the  jurors  by  name). 

7.  Name  of  Prosecuting"  Attorney.^ 

Form  No.  10762.* 

Daniel  Webster,  State's  Attorney. 

8.  Name  of  Prosecutor.* 

1.  California.  —  Pen.  Code  (1897),  §  In  State  v.  Reed,  67  Me.  127,  the 
944.  prosecuting  officer  need  not  indorse  the 

This  form  may  be  adapted  to  use  in  indictment, 

other  jurisdictions  in    which    such  in-  4.  Florida. — Rev.  Stat.  (1892),  §  2891. 

dorsement  is  proper.     See  list  of  stat-  This  form  may  be  adapted  to  use  in 

utes  cited  supra,  note  2,  p.  629.  other  jurisdictions  in   which   such   in- 

2.  Colorado.  —  Mills'  Anno.  Stat,  dorsement  is  proper.  See  list  of  stat- 
(1891),  §  2603  etseq.  Utes  cited  supra,  note  2,  p.  629. 

This  form  may  be  adapted   to  use  in         Other   illastrations   of   such    indorse- 
other  jurisdictions  in   which  such    in-  ment  are  as  follows: 
dorsement  is  proper.     See  list  of  stat-         ''Daniel   Webster,    Solicitor-General, 
utes  cited  supra,  note  2.  p.  629.  Macon  J.  C.  of  Georgia." 

3.  As  to  the  necessity  for  the  indorse-         "Daniel  Webster,  County  Attorney, 
ment  of  the  prosecuting  attorney,  and  Ramsey  County,  State  of  Minnesota." 
the  effect  of  a  failure  to  so  indorse,  see        5.  As  to  the  necessity  for  the  indorse- 
list  of   statutes   cited    supra,   note    2,  ment  of  the  name  of  the  prosecutor  or 
p.  629.  prosecuting   witness  upon   the   indict- 
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Form  No.  10763.' 
(Mo.  Rev.  Stat.  (1889),  §  4095.) 

Samuel  Shorty  prosecutor. 

Form  No.  10764.'' 
(Ballinger's  Anno.  Codes  &  Stat.  Wash.  (1897),  §  6826.) 
Found  at  the  instance  of  Samuel  Short. 


No  prosecutor. 


Form  No.  10765.' 
(Ala.  Crim.  Code  (1896),  p.  5040.) 


ment,  see  Ala.  Crim.  Code  (1896),  § 
5040;  Mills'  Anno.  Stat.  Colo.  (1891), 
§  696:  Mo.  Rev.  Stat.  (1889),  §§  4095, 
4096;  Mont.  Pen.  Code  (1895),  §  1813; 
Bates'  Anno.  Anno.  Stat.  Ohio  (1897), 
§  7207;  Hill's  Anno.  Laws  Oregon 
(1892),  §  1260;  Bright.  Pur.  Dig.  Pa. 
(1894),  p.  549,  §  17;  Tenn.  Code  (1896), 
§§  7058,  7059;  Va.  Code  (1887),  §  3991; 
Ballinger's  Anno.  Codes  &  Stat.  Wash. 
(1897),  §  6826;  W.  Va.  Code  (1891),  c. 
158,  §  2;  Wyoming  Rev.  St.  (1887),  § 
3236;  and  list  of  statutes  cited  supra, 
note  2,  p.  629. 

As  to  what  is  meant  by  "prose- 
cutor," relating  to  indorsements  upon 
indictments,  see  Blackman  v.  State,  98 
Ala.  77. 

Prosecutor's  name  should  be  in- 
dorsed upon  the  indictment.  Com.  v. 
Schall,  9  Lane.  L.  Rev.  (Pa.)  332.  But 
the  requirement  for  such  indorsement 
has  been  held  to  be  directory  only. 
State  V.  Briggs,  68  Iowa  416;  State  v, 
Hughes,  I  Ala.  655;  State  v.  Stanford, 
20  Ark.  145. 

There  is  no  necessity  for  indorsing  a 
prosecutor,  unless  it  be  proved  that 
some  person  is  active  in  carrying  on 
the  prosecution.  King  v.  Lukens,  i 
Dall.  (Pa.)  5. 

In  Missouri,  the  indorsement  is  neces- 
sary in  all  cases  of  trespass  to  per- 
sonal or  private  property  except  petit 
larceny.  State  v.  Goss,  74  Mo.  592; 
State  V.  Roberts,  11  Mo.  510;  State  v. 
Huiatt,  31  Mo.  App.  302. 

In  Federal  Courts. —  Prosecutor's  name 
need  not  be  indorsed  at  the  foot  of  the 
indictment  in  the  federal  courts.  State 
V.  Mundel,  6  Call  (Va.)  245;  Tenorio  v. 
Territory,  i  N.  Mex,  279. 

In  Felony  Case.  —  Prosecutor's  name 
need  not  be  written  at  the  foot  of  the 
indictment  for  a  felony.  Cunningham 
V.  Com.,  88  Va.  37;  Thompson  v.  Com. , 
88  Va.  45. 

Omission  to  indorse  prosecutor's  name 


on  an  indictment  is  not  cause  for  arrest 
of  judgment.  Winship  v.  People,  51 
111.  296.  And  objection  comes  too  late 
after  trial.  Vezain  v.  People,  40  111. 
397;  Com.  V.  Shissler,  7  Pa.  Dist.  Rep. 
341.  Or  after  verdict.  Rodes  t/.  State, 
10  Lea  (Tenn.)  414. 

Sufficiency  of  the  Indorsement.  —  Where 
the  name  of  a  person,  preceded  by  the 
words  "Good  for  costs,"  is  found  upon 
an  indictment,  when  presented,  such 
name  will  be  presumed,  nothing  to  the 
contrary  appearing,  to  be  that  of  the 
prosecuting  witness.  Munson  v.  State, 
20  Ohio  St.  232. 

This  indorsement  may  be  made  upon 
any  part  of  the  indictment.  Williams 
V.  State,  9  Mo.  270. 

The  abbreviation  "pros.,"  after  a 
name  indorsed  upon  an  indictment,  is 
sufficient  as  showing  that  the  person  is 
the  prosecutor.  McGuire  v.  State,  6 
Baxt.  (Tenn.)  621. 

Indorsement  of  a  name,  without 
showing  the  purpose  of  the  indorse- 
ment, is  not  sufficient.  Medaris  v. 
State,  ID  Yerg.  (Tenn.)  239. 

As  to  when  the  indorsement  of  "  No 
Prosecutor  Necessary  "  is  sufficient,  see 
Dove  V.  State,  3  Heisk.  (Tenn.)  348. 

1.  Missouri.  — '9.ZV.  Stat.  (1889),  §§ 
4095,  4096. 

This  form  may  be  adapted  to  use  in 
other  jurisdictions  in  which  such  in- 
dorsement is  proper.  See  list  of  stat- 
utes cited  supra,  note  2,  p.  629. 

See  also  supra,  note  5,  p.  749. 

2.  Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6826.  This  sec- 
tion is  construed  in  Matter  of  Perm- 
stick,  3  Wash.  672. 

This  form  may  be  adapted  to  use  in 
other  jurisdictions  in  which  such  in- 
dorsement is  proper.  See  list  of  stat- 
utes cited  supra,  note  2,  p.  629. 

See  aX^o  supra,  note  5,  p.  749. 

3.  Alabama.  —  If  a  prosecutor  ap- 
pears, his  name  must  be  indorsed,  by 
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9.  Names  of  Witnesses.^ 


the  foreman,  on  the  indictment;  if  no 
prosecutor  appears,  the  words  "  no 
prosecutor  "  must  be  indorsed  thereon. 
Ala.  Crim.  Code  (1896),  g  5040. 

This  form  may  be  adapted  to  use  in 
other  jurisdictions  in  which  such  in- 
dorsement is  proper.  See  list  of  stat- 
utes cited  supra,  note  — ,  p.  — . 

1.  Name  of  witnesses  examined  before 
the  grand  jury,  or  whose  depositions 
may  have  been  read  before  them,  must 
be  inserted  at  the  foot  of  the  indict- 
ment or  indorsed  thereon. 

Arizona.  —  Pen.  Code  (1887),  §  1433. 

Arkansas. — Sand.  &  H.  Dig.  (1894), 
§  2072. 

California.  —  Pen.  Code  (i897),§  943. 

Colorado.  —  Mills'  Anno.  Stat.  (1891), 
§  1460;  Askew  V.  People,  23  Colo.  446. 

Connecticut.  — S^e.  Gen.  Stat.   (1888), 

§  697. 

Delaware.  —  See  Rev.  Stat.  (1893),  p. 
984,  c.  133. 

Florida.  —  Rev.  Stat.  (1892),  §  2809; 
Murray  v.  State,  25  Fla.  528. 

Georgia.  —  3  Code  (1895),   §§  8,  916, 

945. 

Idaho.— Re^j.  Stat.  (1887),  §  7668. 

Illinois.  —  Myers'  Stat.  (1895),  p.  880, 
par.  17;  Kirkham  v.  People,  170  111.  9; 
Schmaedeke  v.  People,  63  111.  App. 
662;  Andrews  v.  People,  117  111.  195. 

Indiana.  —  Horner's  Stat.  (1896),  § 
1671. 

Iowa. — Code  (1897),  §  5276;  Slate  v. 
Marshall,  105  Iowa  38;  State  v.  Hurd, 
loi  Iowa  391, 

Kansas. — -Gen.  Stat.  (1897),  c.  102, 
§  n8;  State  v.  McDonald,  57  Kan.  537. 

Kentucky.  —  Bullitt's  Crim.  Code 
(1895),  ^  120. 

Maine.  —  Rev.  Stat.  (1883),  c.  134,  §  6. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 

213.  §  9- 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  9498;  People  V.  Baker,  112  Mich.  211. 

Minnesota. — Stat.  (1894),  §  7234;  State 
V.  Hawks,  56  Minn.  129. 

Mississippi. — Anno.  Code  (1892),  § 
2382. 

Missouri. —  Rev.  Stat.  (1889),  §  4097; 
State  V.  Shreve,  137  Mo.  i;  State  v. 
McNamara,  100  Mo.  100. 

Montana.  —  Pen.  Code  (1895),  §  1813. 
But  compare  Territory  v.  Corbett,  3 
Mont.  50. 

Nebraska.  —  See  Comp.  Stat.  (1897), 
§  7313;  Fager  v.  State,  49  Neb.  439. 

Nevada. — Gen.  Stat.  (1885),  §  4109; 
State  V.  Hamilton,  13  Nev.  386. 


New  Hampshire. —  Pub.  Stat.  (1891), 
c.  254,  §  r. 

New  Mexico.  — Comp.  Laws  (1897),  § 

993- 

New  York. —  Cook's  Code  Crim.  Proc. 
(1898),  §  271;  People  V.  Naughton,  38 
How.  Pr.  (N.  Y.  Oyer  &  T,  Ct.)  430;  7 
Abb.  Pr.  N.  S.  (N.  Y.)  421;  Eighmy  v. 
People,  79  N.  Y.  546;  People  v.  Jaehne, 
4  N.  Y.  Crim.  Rep.  161. 

North  Carolina.  —  Code  (1883),  §§ 
1176,  1742;  State  V.  Allen,  83  N.  Car. 
680. 

North  Dakota.  —  Rev.  Codes  (1895), 
§  8034. 

Oklahoma.  — Laws  (1895),  c.  41,  §  17; 
Stat.  (1893),  §  5063. 

Oregon.  —  Hill's  Anno.  Laws  (1892X 
§  1260. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894),  p.  549,  §  17;  Com.  V.  Fres- 
coln,  II  Lane.  L.  Rev.  (Pa.)  161. 

South  Dakota.  —  Dak.  Comp.  Laws 
(1887),  §  7236;  State  V.  King,  9  S.  Dak. 
628. 

Tennessee.  —  Code  (1896),  §5^  7055, 
7057- 

Texas.  —  Code  Crim.  Proc.  (1895),^ 
art.  432;  Jacobs  v.  State,  35  Tex.  Crim. 
Rep.  410. 

Utah.  —  Rev.  Stat.  (1898),  §  4725. 

Virginia.  —  Code  (1887),  §  3984. 

Washington,  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6825;  State  v. 
Townsend,  7  Wash.  462;  State  v.  Hol- 
edger,  15  Wash.  443. 

West  Virginia. — Code  (1891),  c.  157, 
§  8;  State  v.  Shores,  31  W.  Va.  491. 

Wisconsin.  — Stat.  (1898),  §  2549. 

Federal  Courts.  —  Names  of  witnesses 
need  not  be  indorsed  upon  the  indict- 
ment in  a  federal  court.  Fisher  v.  U. 
S.,  I  Okla.  252.  See  also  Shelp  v.  U. 
S.,  81  Fed.  Rep.  694;  Thiede  v.  Utah, 
159  U.  S.  510. 

Eeqnirement  Deemed  Directory.  —  To 
state  the  names  of  witnesses  upon  which 
the  indictment  was  found  is  merely  a 
directory  requirement,  though  it  is 
better  and  fairer  to  the  defendant  that 
he  should  be  thus  informed.  Slate  v. 
Jolly,  7  Iowa  15;  Hart  v.  State,  15 
Tex.  App.  202;  Steele  v.  State,  i  Tex. 
142;  Shelton  v.  Com.,  89  Va.  450;  Com. 
V.  Williams,  5  Gralt.  (Va.)  702;  Stale  v. 
Enoch,  26  W.  Va,  253. 

Provision  Deemed  Mandatory.  —  The 
requirement  for  the  indorsement  of  wit- 
nesses' names  is  mandatory.  State  v. 
Roy,  83  Mo.  268;  State  v.  Grady,  84  Mo. 
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Form  No.  10766." 

Names  of  witnesses  examined  before  the  grand  jury: 
Sherman  C.  Judson. 
John  Elliott. 
Clark  Newman. 

John  T.  Baldwin^  County  Attorney. 

Form  No.  10767.* 

Names  of  witnesses  examined  before  the  grand  jury,  on  finding  the 
foregoing  indictment: 

Banks  Belk,  Keever  Hughes  and  Fred  Nims. 


220;  State  V.  O'Day,  89  Mo.  559;  Com. 
V.  Wilson,  9  Pa.  Co.  Ct.  Rep.  24;  State 
V.  Stevens,  i  S.  Dak.  480.  But  over- 
ruling a  motion  to  quash  made  after 
plea  setting  up  a  failure  to  indorse 
witnesses  upon  indictment  is  not  re- 
versible error,  it  appearing  that  said 
witness  was  not  allowed  to  testify  on 
the  part  of  the  state  and  that  accused 
was  not  prejudiced  by  the  exercise  of 
the  court's  discretion.  State  v.  Isaac- 
son, 8  S.  Dak.  69. 

Befendant  as  Witness.  —  Name  of  de- 
fendant need  not  be  indorsed  as  a 
witness,  notwithstanding  he  testified 
before  a  grand  jury.  People  v.  Page, 
116  Cal.  386;  People  v.  Northey,  77  Cal. 
618. 

Immaterial  Witnesses.  —  Names  of  wit- 
nesses whose  testimony  did  not  con- 
tribute to  the  finding  of  the  indictment 
need  not  be  indorsed  upon  the  indict- 
ment. State  V.  Lewis,  96  Iowa  286; 
State  V.  Miller,  95  Iowa  368;  State  v. 
Little,  42  Iowa  51. 

Misnomer.  —  In  People  v.  Crowey,  56 
Cal.  36,  it  was  held  that  the  motion  to 
set  aside  an  indictment  for  the  reason 
that  the  name  of  the  witness  indorsed| 
was  "/^.  Dei/enbach,"  when,  as  a  mat- 
ter of  fact,  the  witness's  name  was 
*^G.  Deifenback,"  was  properly  denied. 

Christian  name  of  witness  spelled 
incorrectly  will  not  preclude  his  ex- 
amination on  the  trial.  State  v.  Ar- 
nold, 98  Iowa  253;  State  v.  Labertew, 
55  Kan.  674. 

Omitting  to  indorse  names  of  witnesses 
is  not  ground  for  demurrer.  State  v. 
Brandon,  28  Ark.  410.  Nor  cause  for  set- 
ting aside  indictment.  State  v.  Johnson, 
33  Ark.  174.  The  objection  for  such  de- 
fect must  be  taken  before  defendant 
pleads.  People  v.  Lopez,  26  Cal.  112; 
Peoples'.  Symonds,  22  Cal.  348;  People 
V.  King,  28  Cal.  265;  People  v.  Freeland, 
6  Cal.  96;  People  v.  Thiede,  1 1  Utah  241 ; 


Thiede  v.  Utah,  159  U.  S.  510.  If 
not  so  made,  the  objection  will  be  re- 
garded as  waived.  Harriman  v.  State, 
2  Greene  (Iowa)  270. 

That  it  does  not  appear  from  the  in- 
dorsement that  the  witnesses  were 
sworn  before  they  were  sent  to  the 
grand  jury  is  no  ground  for  arrest  of 
judgment.  State  v.  Roberts,  2  Dev.  & 
B.  L.  (19  N.  Car.)  540. 

Where  Indorsed. —  The  indorsement 
may  be  on  one  part  of  the  indictment  as 
well  as  another,  as,  for  instance,  under 
the  name  of  the  prosecuting  attorney. 
Scott  V.  People,  63  111.  508.  Or  in  the 
body  of  the  indictment.  State  v.  Mc- 
Gonigle,  14  Wash.  594. 

In  Illinois,  the  names  of  the  witnesses 
must  be  indorsed  on  the  back  of  the 
indictment;  but  in  Andrews  v.  People, 
117  111.  195,  where  the  names  of  five 
witnesses  were  so  indorsed,  accom- 
panied by  the  words  "  For  other  wit- 
nesses see  Off.  Palmer,"  the  indorse- 
ment was  held  sufficient. 

Who  inay  Indorse. — The  prosecuting 
attorney,  or  some  other  member  of  the 
grand  jury,  under  the  direction  or  with 
the  knowledge  of  the  foreman  of  the 
grand  jury,  may  indorse  the  names  of 
the  witnesses.  Bartley  v.  People,  156 
111.  234. 

1.  Montana. — Pen.  Code  (1895),  §  1813. 
This  was  the  indorsement  upon  the 

indictment  in  State  v.  Chandonette,  10 
Mont.  280. 

This  form  may  be  adapted  to  other 
jurisdictions  where  a  similar  indorse- 
ment is  proper.  See  list  of  statutes 
cited  supra,  note  2,  p.  629. 

See  also  supra,  note  i,  p.  751. 

2.  Idaho.  —  Rev.  Stat.  (X887),  §  7668. 
This  form  may  be  adapted  to  other 

jurisdictions   where  a  similar  indorse- 
ment  is  proper.     See   list  of  statutes 
cited  supra,  note  2,  p.  629. 
See  also  supra,  note  i,  p.  751. 
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Form  No.  10768.' 

Names  of  all  the  witnesses  examined  and  who  testified  before  the 
grand  jury  on  the  finding  of  this  indictment: 

Banks  Belk^  Keever  Hughes  and  Fred  Nims. 

Form  No.  10769.* 

Names  of  witnesses  upon  whose  testimony  indictment  was  found: 
Banks  Bel k,  Keever  Hughes  and  Fred  Nims. 

Form  No.  10770.* 

Upon  the  evidence  of  Banks  Belk,  Keever  Hughes  and  Fred  Nims^ 
witnesses  sworn  in  open  court  and  sent  to  the  grand  jury  to  give 
evidence. 

John  Smith,  Foreman  of  the  Grand  Jury. 


Witnesses: 

Banks  Belk. 
Keever  Hughes. 
Fred  Nims. 

Witnesses: 

Banks  Belk. 
Keever  Hughes. 
Fred  Nims. 


Form  No.  i  o  7  7  i  .* 


Form  No.  10772.* 


Daniel  Webster^  Prosecuting  Attorney. 


Form  No.  10773.* 

Witnesses: 

Banks  Belk. 

Keever  Hughes.  X 

Fred  Nims.  x 

Leonidas  Massey.  x 
Those  marked  x  sworn  and  examined. 
A  True  Bill. 

John  Smith,  Foreman  Grand  Jury. 


1.  Washington.  —  Ballinger's  Anno. 
Codes  and  Stat.  (1897),  §  6825. 

This  form  may  be  adapted  to  other 
jurisdictions  where  a  similar  indorse- 
ment is  proper.  See  list  of  statutes 
cited  supra,  note  2,  p.  629, 

See  also  supra,  note  i,  p.  751. 

2.  Texas.  —  Code  Crim.  Proc.  (1895), 
art.  432. 

This  form  may  be  adapted  to  other 
jurisdictions  where  a  similar  indorse- 
ment is  proper.  See  list  of  Statutes 
<ited  supra,  note  2,  p.  629. 

See  also  supra,  note  i,  p.  751. 

3.  Virginia.  —  Code  (1887),  §  3984. 
This  form   may  be  adapted  to  other 

jurisdictions  where  a  similar  indorse- 
ment is  proper.  See  list  of  statutes 
•cited  supra,  note  2,  p.  629. 


See  also  supra,  note  i,  p.  751. 

4.  Arkansas.  —  Sand.  &  H.  Dig. 
(1894),  §  2072. 

This  form  may  be  adapted  to  other 
jurisdictions  where  a  similar  indorse- 
ment is  proper.  See  list  of  statutes 
cited  supra,  note  2,  p.  629. 

See  also  supra,  note  i,  p.  751. 

5.  Indiana.  —  Horner's  Stat.  (1896),  § 
1671. 

This  form  may  be  adapted  to  other 
jurisdictions  where  a  similar  indorse- 
ment is  proper.  See  list  of  statutes 
cited  supra,  note  2,  p.  629. 

See  also  supra,  note  i,  p.  751. 

6.  North  Carolina.  —  Code  (1883),  §§ 
I176,  1742. 

This  form  may  be  adapted  to  other 
jurisdictions  where  a  similar  indorse- 


9  E.  of  F.  P.  -  48. 
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Form  No.  i  0774.* 

Witnesses  for  the  People:  Banks  Belk,  Keever  Hughes  and  Fred 
Nims. 

Form  No.  i  0775.' 
Witnesses  for  the  State: 
John  Smith. 
William  Brown. 
John  Stringfellow. 

Form  No.  i  o  7  7  6  .• 

Witnesses'  names: 

Banks  Belk, 

Keever  Hughes, 
and  Fred  Nims. 

Form  No.  10777.* 

Witnesses  sworn  and  examined  before  the  grand  jury: 

Banks  Belk.  Keever  Hughes. 

Fred  Nims.  Leonidas  Massey. 

10.  Order  for  Issuance  of  Warrant. 

Form  No.  10778.'' 

Issue  bench  warrant  for  the  arrest  of  defendant,  and  admit  to  bail 
in  the  sum  oi  five  thousand  dollars,  and  in  default  of  bail,  remand  to 
jail  of  Harrison  county  until  legally  discharged. 

John  Marshall,  Judge  of  Fourth  Judicial  District. 

11.  Presentment,  Filing'  and  Recordingc.*^ 


ment  is   proper.     See  list  of   statutes 
cited  supra,  note  2,  p.  629. 
See  also  supra,  note  I,  p.  751. 

1.  Colorado.  —  Mills'  Anno.  Stat. 
(1891),  §  1460. 

This  form  may  be  adapted  to  other 
jurisdictions  where  a  similar  indorse- 
ment is  proper.  See  list  of  statutes 
cited  supra,  note  2,  p.  629. 

See  also  j«/ra,  note  i,  p.  751. 

2.  Florida.— Rev.  Stat.  (1892),  §  2809. 
This  form  may  be  adapted  to  other 

jurisdictions   where  a  similar   indorse- 
ment is  proper.       See  list  of   statutes 
cited  supra,  note  2,  p.  629. 
See  also  supra,  note  i,  p.  751. 

3.  Mississippi.  —  Anno.  Code  (1892), 
§  2382. 

This  form  may  be  adapted  to  other 
jurisdictions  where  a  similar  indorse- 
ment is  proper.  See  list  of  statutes 
cited  supra,  note  2,  p.  629. 

See  also  supra,  note  I,  p.  751. 

4.  South  Dakota. —  Dak.  Comp.  Laws 
(1887),  §  7236. 

This  form  may  be  adapted  to  other 


jurisdictions    where  a  similar   indorse- 
ment  is   proper.     See  list  of   statutes 
cited  supra,  note  2,  p.  629. 
See  also  supra,  note  i,  p.  751. 

5.  Iowa.  —  Code  (1897),  ^  5304,  pro- 
viding that  when  an  indictment  is  filed 
against  a  defendant  not  in  custody  or 
under  bail,  the  judge  of  the  court  shall 
make  an  order  on  the  indictment, 
which  shall  be  signed  by  him,  with  his 
name  of  oflSce,  that  a  bench  warrant 
issue,  and  fixing  the  amount  of  bail. 

See  also  the  titles  Bail  and  Recog- 
nizance, vol.   3,    p.   i;   Warrants  of 

AilREST. 

6.  For  statutory  provisions  relating  to 
filing,  presentment  and  recording  of 
indictments  see  list  of  statutes  cited 
supra,  note  2,  p.  629. 

Date  of  presentation  should  be  in- 
dorsed on  the  indictment  by  the  clerk, 
who  should  record  the  same,  with  his  in- 
dorsement, in  a  book  kept  for  that  pur- 
pose. Courtney  v.  State,  5  Ind.  App. 
356. 

Term  of  Presentation. —  It  is   not  am 
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-    Form  No.  10779.' 

Filed  this  the  twenty-second Az.y  oi  November,  i899. 

Calvin  Clark,  Clerk. 
Form  No.  10780.^ 

Filed  in  open  court  on  \\\t  twenty-fifth  day  of  January,  a.  d.  \%99. 

Calvin  Clark,  Clerk. 


objection  to  an  indictment  that  it  was 
presented  at  an  adjourned  term,  al- 
though purporting  to  have  been  pre- 
sented at  a  special  term.  State  v. 
Sweeney,  68  Mo.  96, 

Failure  to  state  presentation  by  the 
foreman  to  the  court  is  n  error  which 
may  be  waived  by  plea  of  not  guilty. 
Kerr  v.  State,  36  Ohio  St.  614.  Com- 
pare ^\%o  State  V.  Jolly,  7  Iowa  15. 

Necessity  of  Marking  "  Filed."  —  In 
Williamson  v.  State,  64  Miss.  229,  de- 
fendant was  granted  a  new  trial  upon 
showing  that  he  had  been  tried  upon  an 
indictment  which  was  not  properly 
marked  "  Filed,"  as  required  by  statute. 
It  seems,  however,  that  the  clerk's  in- 
dorsement of  the  filing  of  the  indict- 
ment is  not  necessary  to  its  validity. 
State  V.  Stanley,  88  Ala.  154.  And  a 
failure  to  so  indorse  the  indictment  is  no 
ground  for  discharge  of  the  prisoner. 
State  V.  Clark,  18  Mo.  432. 

County  should  be  named,  but  a  mistake 
in  the  indorsement  upon  an  indict- 
ment as  to  the  county  in  which  it  was 
filed  is  not  a  fatal  error,  it  appearing 
that  it  was  presented  and  filed  in  the 
proper  county.  State  v.  Smouse,  50 
Iowa  43. 

Court  should  be  named  in  the  indorse- 
ment, but  a  failure  to  do  so  is  not  a 
fatal  error.     State  v.  Jolly,  7  Iowa  15. 

Date  of  the  filing  should  appear;  still, 
if  the  date  is  left  blank  the  error  is  im- 
material. State  V.  McGuire,  87  Iowa 
142.  Although,  in  Pond  v.  State,  47 
Miss.  39,  it  was  held  that  absence  of 
the  indorsement  "  Presented  in  open 
court  by  the  grand  jury,  and  filed  this 
first  day  oi  June,  iSgg. 

Calvin  Clark,  clerk," 
was  fatal  to  the  proceedings. 

"  Filed  in  open  cotirt "  does  not  show 
that  the  indictment  was  returned  into 
court  by  the  grand  jury,  and  is  insuffi- 
cient. McKenziez*.  State,  24  Ark.  636. 
So,  "Filed  in  open  court  April  20th, 
i87<5.  Jo.  Holcomb,  clerk,"  was  held 
to  be  insufficient.  Chancellor  v.  State, 
33  Ark.  815;  Holcomb  v.  State,  31  Ark. 
427. 

But  in  Westcott  v.  State,  31  Fla.  458, 


an  indictment  properly  signed  and  in- 
dorsed, and  marked  "filed  in  open 
court"  by  the  clerk,  was  held  sufficient 
to  show  that  it  was  properly  returned 
into  court. 

File-mark,  When  may  be  Indorsed  — 
After  Verdict.  —  The  file-mark  may  be 
placed  upon  an  indictment  even  after 
verdict.     Kirkham  v.  People,  170  111.  9.. 

Amendment.  —  Clerk  may  be  per- 
mitted to  change  date  of  file-mark  so 
as  to  make  it  correspond  with  the  date 
of  the  return  of  the  indictment  shown 
by  his  minutes.  Boren  v.  State,  32 
Tex.  Crim.  Rep.  637. 

Nunc  pro  Tunc  Entry. — Omission  of 
file-mark  may  be  supplied  at  any  time  by 
a  nunc  pro  tunc  entry.  Felker  v.  State, 
54  Ark.  489;  James  v.  State,  41  Ark. 
451;  Green  7/.  State,  19  Ark.  178;  State 
V.  Gowen,  12  Ark.  62;  State  v.  Clark, 
18  Mo.  432. 

Omission  of  clerk  to  indorse  file-mark 
upon  indictment  may  be  supplied  on 
motion  of  the  district  attorney  on  the 
trial.     Pence  v.  Com.,  95  Ky.  618. 

Omission  of  clerk's  file-mark  may  be 
supplied  on  trial.  Rippey  v.  State,  29 
Tex.  App.  37. 

Sufficiency  and  Effect  of  File-mark. —  In 
Dixon  V.  State,  4  Greene  (Iowa)  381,  the 
indorsement  was  held  to  be  sufficient. 

The  word  "Filed,"  and  the  date, 
signed  by  the  clerk,  is  evidence  of 
the  finding  and  return  of  the  indict- 
ment. McKee  v.  State,  82  Ala.  32; 
Smith  V.  State,  58  Miss.  867;  Cooper  v. 
State,  59  Miss.  267;  Holland  v.  State, 
60  Miss.  939;  Lea  v.  State,  64  Miss.  294. 

1.  Mississippi.  —  Anno.  Code  (1892), 

§  1346- 

This  form  may  be  adapted  to  use  iq 
other  jurisdictions  in  which  such  in- 
dorsement is  proper.  See  list  of  stat- 
utes cited  supra,  note  2,  p.  629. 

2,  Alabama.  — Crim.  Code   (1896),  § 

4914. 

This  form  may  be  adapted  to  use  in 
other  jurisdictions  in  which  such  in- 
dorsement is  proper.  See  list  of  stat- 
utes cited  JM/ra,  note  2,  p.  629. 

In  Territory  v.  Delana,  3  Okla.  573, 
the  indorsement  was: 
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Form  No.  i  078  i  .' 

Presented  to  the  court  by  the  foreman  of  the  grand  jury  in  their 
presence  and  filed  this  twenty-fifth  day  of  January,  a.  d.  \W9. 

Calvin  Clark,  Clerk. 
Form  No.  i  o  7  8  2 .« 

Presented  in  open  court  by  the  grand  jury,  through  their  foreman, 
and  filed  in  their  presence  on  the  sixteenth  day  of  April,  a.  d.  \%90. 

Will  L.  Clark,  Clerk. 
By  P.  W.  Irvine,  Deputy  Clerk. 

Form  No,  10783.* 

Presented  to  the  court,  in  open  court,  by  the  foreman  of  the  grand 
jury,  in  the  presence  of  the  grand  jury,  and  filed  with  the  clerk  of 
court  this  fifteenth  day  of  February,  a.  d.  i2>99. 

Calvin  Clark,  Clerk. 
Form  No.  10784.* 

Presented  by  the  foreman  of  the  grand  jury,  in  the  presence  of  the 
grand  jury,  in  open  Superior  Court  of  the  city,  county  of  San 
Francisco,  state  of  California,  and  filed  as  a  record  of  said  court, 
this  twenty -fifth  day  oi  January,  iS99. 

Calvin  Clark,  Clerk. 
By  Daniel  Clark,  Deputy  Clerk. 

Daniel  Webster,  District  Attorney. 

Form  No.  10785.* 

Windsor  County  Court.  October  Term,  i8P9. 

This  bill  of  indictment  presented  and  exhibited  in  court  this 
twenty- fifth  day  oi  June^  a.  d.  18PP. 

Calvin  Clark,  Clerk. 
Form  No.  i  o  7  8  6 .« 

Recorded  this  twenty-fifth  day  of  October,  iS99. 

Calvin  Clark,  Clerk. 

"  Filed  in  open  court  December  22nd,  in   other  jurisdictions  in   which  such 

189^.             Ben/.  F.  Hegler,  Clerk.  indorsement    is   proper.      See    list    of 

By  Ed  M.  Hegler,  Deputy."  statutes  cited  supra,  note  2,  p.  629. 

1.  Washington.  —  Ballinger's  Anno.  4.  California.  —  Pen.  Code  (1897),  § 
Codes  &  Stat.  (1897),  §  6827.  944. 

This  form  may  be  adapted  to  use  in         This  form   may  be  adapted   to    use 

other  jurisdictions  in   which  such   in-  in    other   jurisdictions  in  which   such 

dorsement  is  proper.     See  list  of  stat-  indorsement   is    proper.      See    list   of 

utes  cited  supra,  note  2,  p.  629.  statutes  cited  supra,  note  2,  p.  629. 

2.  This  was  the  indorsement  upon  the  6.  This  form  may  be  adapted  to  use 
indictment  in  State  v.  Chandonette,  10  in  other  jurisdictions  in  which  such 
Mont.  280.  See  Mont.  Pen.  Code  (1895),  indorsement  is  proper.  See  list  of 
§  1814.  statutes  cited  supra,  note  2,  p.  629. 

This   form  may  be   adapted   to   use  6.  Indiana.  —  Horner's   Stat.   (1896), 

in  other    jurisdictions   in  which  such  §  1672. 

indorsement    is    proper.      See   list  of  This  form  may  be  adapted  to  use  in 

statutes  cited  j«/^a,  note  2,  p.  629.  other  jurisdictions  in   which  such  in- 

3.  Minnesota. — Stat.  (1894).  §  7235.  dorsement  is  proper.     See  list  of  stat- 
This   form  may   be   adapted  to   use  utes  cited  supra,  note  2,  p.  629. 
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Form  No.  10787.' 

State  of  Arkansas^   \ 

County  of  Pulaski.  \  I  hereby  certify,  that  the  foregoing  indict- 

ment was  filed  in  my  office  on  the  twenty-fifth  day  of  January,  iS99, 
and  that  the  same  is  now  duly  recorded  in  record-book  14-,  page  107, 
for  the  record  of  indictments. 

Witness  my  hand  and  official  seal  this  twenty-fifth  day  of  January, 
i899. 

(seal)  Calvin  Clark, 

Clerk  and  Ex-officio  Recorder. 
Per  Daniel  Clark,  D.  C. 

12.  Relating  to  Bail. 

Form  No.  i  o  7  8  8  .» 

Bail  fixed  at  five  thousand  dollars. 

John  Marshall,  District  Judge. 

13.  Waiver  of  Copy  of  Indictment,  etc. 

Form  No.  10789.* 

Copy  of  bill  of  indictment  and  list  of  witnesses,  sworn  before  the 
grand  jury,  waived  before  arraignment. 

Jeremiah  Mason,  Defendant's  Attorney. 

Form  No.  10790.* 

The  defendant,  John  Doe,  waives  copy  of  bill  of  indictment  and  list 
of  witnesses;  also  waives  being  formally  arraigned  and  pleads  not 
guilty. 

Daniel  Webster,  Solicitor-General. 

Jeremiah  Mason,  Defendant's  Attorney. 

Form  No.  i  o  7  9  i  .* 

Bill  of  indictment  waived,  and  consent  that  this  special  present- 
ment stand  instead  thereof. 

Jeremiah  Mason,  Defendant's  Attorney. 

1.  Arkansas. — Sand.  &  H.  Dig.  (1894),  This  form  may  be  adapted  to  use  in 
§  2073.  other  jurisdictions  in   which  such  in- 

This  form  may  be  adapted  to  use  in  dorsement  is  proper.     See  list  of  stat- 

other  jurisdictions  in   which  such  in-  utes  cited  supra,  note  2,  p.  629. 

dorsement  is  proper.     See  list  of  stat-  4.  Georgia. — 3  Code  (1895),  §  945  et 

utes  cited  supra,  note  2,  p.  629.  seq. 

2.  /Kansas.  — Gen.  Stat.  (1897),  c.  102,  This  form  may  be  adapted  to  use  in 
§  134-  other  jurisdictions   in  which   such  in- 

This  form  may  be  adapted  to  use  in  dorsement  is  proper.     See  list  of  stat- 

other  jurisdictions  in  which  such  in-  utes  cited  supra,  note  2,  p.  629. 

dorsement  is  proper.     See  list  of  stat-  6.  Georgia.  —  3  Code  (1895),  §  945  et 

utes  cited  supra,  note  2,  p.  629.  seq. 

Consult  also  the  title  Bail  and  Recog-  This  form  may  be  adapted  in  other 

•WIZANCE,  vol.  3,  p.  I.  jurisdictions   in  which    such   indorse- 

3.  Georgia.  —  3  Code  (1895),  §  945  ment  is  proper.  See  list  of  statutes 
et  seq.  cited  supra,  note  2,  p.  629. 
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IV.  AMENDMENTS.! 


1.  Order  Allowing. 

Form  No.  10792.* 
The  State  of  Texas  ) 

against  V  No.  102. 

John  Doe.  ) 

This  day  came  the  State  of  Texas,  by  Daniel  Webster,  her  district 
attorney,  and  asked  leave  of  the  court  ^  to  amend  the  indictment 
herein  in  a  matter  of  form,  which  leave  was  by  the  court  granted; 
and  thereupon  the  said  Daniel  Webster,  the  said  district  attorney, 
under  the  direction  of  the  court,*  filed  herein  a  written  amendment 
to  said  indictment,  amending  the  same  in  the  following  particular, 
to  wit:  {stating  the  amendment'). 

It  is  therefore  considered  and  ordered  by  the  court  that  said 


1.  The  general  rule  is  that  an  indict- 
ment cannot  be  amended,  as  indict- 
ments are  not  within  the  statutes  of 
amendments,  i  Encycl.  of  PI.  and  Pr. 
88. 

However,  as  to  matters  of  form,  the 
indictment  is  often  allowed  to  be 
amended  by  consent;  and  in  many 
jurisdictions  statutory  provisions  exist 
authorizing  amendments  as  to  minor 
matters,  such  as  variances,  etc. 

Alabama.  —  Crim.  Code  (i8g6),  § 
4917;  Stone  V.  State,  105  Ala.  60;  Shiff 
V.  State.  84  Ala.  454;  Ross  v.  State,  55 
Ala.  177;  Gregory  v.  State,  46  Ala.  151. 

Connecticut.  —  State  v.  Pritchard,  35 
Conn.  319;  State  v.  Stebbins,  29  Conn. 
463;  Merriam  v,  Langdon,  10  Conn.  460. 

Louisiana.  —  Rev.  Laws  (1897),  §  1047. 

Maryland,  —  Pub.  Gen.  Laws  (1888), 
art.  27,  §  283;  Hammond  v.  State,  14 
Md,  135. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§§  9537-9540;  People  V.  Mott,  34  Mich. 
80;  Yanerz/.  People,  34  Mich.  287.  See 
Mentor  v.  People,  30  Mich.  91;  People 
V.  Cook,  10  Mich.  164;  Byrnes  v.  Peo- 
ple, 37  Mich.  515;  Bickford  z/.  People, 
39  Mich.  209. 

Mississippi.  —  Aqno.  Code  (1892),  § 
1353;  Miller  v.  State,  68  Miss.  221; 
Knight  V.  State,  64  Miss.  802;  Peebles 
V.  State.  55  Miss.  434;  Blumenberg  v. 
State,  55  Miss.  528;  Miller  v.  State,  53 
Miss.  403;  Garvin  v.  State,  52  Miss.  207; 
Gamblin  v.  State,  45  Miss.  658. 

Montana.  —  Pen.  Code  (1895),  §§ 
1859-1861. 

Nevada.  —  Gen.  Stat.  (1885),  §  4124. 

New  Hampshire.  —  State  v.  Lyon ,  47 
N.  H.  416. 


New  Jersey. —  Gen.  Stat.  (1895),  p. 
1128,  §§  41,  43,  53;  Gardner  v.  State, 
55  N.  J.  L.  17;  Moschell  v.  State,  53 
N.  J.  L.  498;  Mead  v.  State,  53  N.  J.  L. 
601;  State  V.  Kern,  51  N.  J.  L.  259; 
Larison  v.  State,  49  N.  J.  L.  256; 
Cliver  v.  State,  45  N.  J.  L.  46;  State  v. 
Gedicke,  43  N.  J.  L.  86;  Noyes  v.  State, 
41  N.  J.  L.  418;  State  v.  Startup,  39 
N.  J.  L.  423. 

Pennsylvania.  —  Bright.  Pur.  Dig. 
(1894).  p.  49,  §  19;  p.  551,  §§  20,  21; 
Com.  V.  O'Brian,  2  Brews.  (Pa.)  566; 
Com.  V.  Seymour,  2  Brews.  (Pa.) 
567;  Com.  V.  Lenox,  3  Brews.  (Pa.) 
249;  Com.  V.  Kaas,  3  Brews.  (Pa.)  422; 
Com.  V.  Leigh,  15  Phila.  (Pa.)  376, 
38  Leg.  Int.  (Pa.)  184;  Rough  v.  Com., 
78  Pa.  St.  495. 

South  Carolina.  —  Crim.  Stat.  (1893), 

§57- 

Tennessee.  —  Code  (1896),  S  7104. 

Vermont.  —  Stat.  (1894),  §  1912. 

See  also  list  of  statutes  cited  supra, 
note  2,  p.  629;  I  Chit.  Cr.  L.  (5th  Am. 
from  2d  Lond.  ed.)  297;  1  Encycl.  of 
PI.  and  Pr.  688. 

2.  Texas.— Co&c  Crim.  Proc.  (1895), 
arts.  587,  588. 

This  order  of  amendment  is  based 
upon  the  one  given  in  Willson's  Cr.  F. 
(Tex.  1891),  g  547. 

This  form  may  be  adapted  to  other 
jurisdictions  where  such  an  order  is 
proper.  See  list  of  statutes  cited  supra, 
note  2,  p.  629. 

8.  Leave  of  court  is  necessary.  Tex. 
Code  Crim.  Proc.  (1895),  art.  588. 

4,  Amendment  must  be  made  under 
direction  of  the  court.  Tex.  Code 
Crim.  Proc.  (1895),  art.  588. 
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indictment  be  and  the  same  is  hereby  amended  in  the  particular 
hereinabove  stated. 

Dated  at  Fairfield^  in  the  county  of  FreestonCy  state  of  Texas,  this 
f/th  day  of  February,  a.  d,  iW9. 

2.  The  Amendment. 

Form  No.  10793.* 

^^'^iT^St^''''''\^o  102      ^"    ^^^  District  Court   of  Freestone 
JofnDoe  \  County,  State  of  Texas. 

Now  comes  Daniel  Webster,  district  attorney,  representing  the  state 
in  the  above  entitled  cause,  and,  with  leave  of  said  court,  and  under 
the  direction  of  said  court,  hereby  amends  the  indictment  herein 
filed,  in  the  following  particular,  to  wit:  (^stating  the  amendment). 
Dated  t\\\?>  fifth  day  oi  February,  a.  d.  xW9. 

Daniel  Webster,  District  Attorney 
of  the  Thirteenth  Judicial  District  of  Texas. 

8.  Record  Entry  of  True  Name. 

Form  No.  10794.* 

(Sand  &  H.  Dig.  Ark.  (1894).  §  2079;  Iowa  Code  (1897),  §  5283;  Bullitt's  Crim. 
Code  Ky.  (1.895),  §  125.) 

Pulaski  Circuit  Court. 

The  State  of  Arkansas 

against 

John  Jones,  indicted  by  the 

name  of  John  Doe. 


4.  Order  for  New  Indictment. 

Form  No.  10795.' 
(Ala.  Grim.  Code  (1896),  §  4918.) 

The  State  )      In  this  case  it  appeared  from  the  evidence  that  there 

against    V  was  a  variance  between  the  allegations  of  the  indictment 

John  Doe.  )  and  the  proof,  in  this:  {setting  out  the  variance'),  (or  it 

1,  Texas.  —  Code  Crim.  Proc.  (1895),  his  being  indicted  by  the  name  men- 
arts.  587,  588.  tioned  in  the  indictment,  and  all  sub- 

This   form  of  amendment  is   based  sequent   proceedings   shall   be   in   the 

on  the  form  given  in  Willson's  Cr.  F.  true  name,  substantially  as  set  out  in 

(Tex.  1891),  §  546.  Form    No.    10794,  supra.     Sand   &   H. 

This  form  may  be  adapted  to  other  Dig.    Ark.   (1894),    §  2079;  Phillips   v. 

jurisdictions  where   such    an  order  is  State,   35  Ark.  384;  State   v.  Webster, 

proper.     See  list  of  statutes  cited  j«/ra,  30  Ark.  166;  Iowa  Code  (1897),  §  5283; 

note  2,  p.  629.  Bullitt's  Crim.  Code  Ky.  (1895),  §  125. 

2.  An  error  as  to  name  of  defendant  This  form  may  be  adapted  to  other 
«hall  not  vitiate  the  indictment,  and  if  jurisdictions  where  such  an  order  is 
his  true  name  is  discovered  at  any  proper.  See  list  of  statutes  cited  j«/ra, 
time  before  execution  an  entry  shall  be  note  2,  p.  629. 

made   on  the  minutes  of  the  court  of        3.  Alabama.  —  Crim.  Code  (1896),   § 
his  true  name,  referring  to  the  fact  of    4918,  to  the  effect  that,  if  the  defendant 
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appeared  from  the  evidence  that  the  defendant's  name  was  John  Jones') ; 
and  the  defendant  refusing  to  allow  the  indictment  to  be  amended, 
the  prosecution  was  dismissed  before  the  jury  retired,  and  another 
indictment  was  ordered  to  be  preferred. 

will   not  consent  to  a  proper  amend-        This  form  may  be  adapted  to  other 
ment,  the  prosecution  may  be  dismissed     jurisdictions   where   such  an  order   is 
before  the  jury   retires,  and  the  court     proper.     See  list  of  statutes  cited  j«/ras 
may   order    another    indictment    pre      note  2,  p.  62g. 
ferred. 
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By  H.  G.  Connor,  Jr. 

I.  PLEA  OR  ANSWER,  761. 

1.  In  Action  Ex  Contractu^  761. 

2.  In  Action  Ex  Delicto,  763. 
II.  REPLICATION  OR  REPLY,  764. 

1,  Denying  Infancy ,  764, 

8.  Alleging  Goods  Furnished  as  Necessaries,  764. 

3.  Alleging  Ratification  After  Attaining  Age,  765. 

CROSS-REFERENCES. 

For  Forms  of  Pleas  setting  up  Infancy  in  Abatement,  see  the  title  ABA  TE- 
MENT,  PLEAS  IN,  vol.  i,  Form  No.  72  et  seq. 

For  Forms  of  Answers  setting  up  Infancy,  see  the  title  ANSWERS  IN 
CODE  PLEADING,  vol.  i,  Forms  Nos.  1350,  141 2. 

See  also  the  GENERAL  INDEX  to  this  work. 

I.  PLEA  OR  ANSWER.! 
1.  In  Action  Ex  Contractu.* 

1.  Bequisites  of  Answer  or  Flea  —  fancy  is  a  personal  privilege  and  can 
Generally.  —  For  the  formal  parts  of  be  taken  advantage  of  only  by  the  in- 
plea  or  answer,  generally,  see  the  titles  fant  himself  or  his  personal  repre- 
Answers  in  Code  Pleading,  vol.  i,  sentative.  Beardsley  v.  Hotchkiss,  96 
p.  799;  Pleas.  N.  Y.  201;  Hution  v.  Williams,  60  Ala. 

Confession  and  Avoidance. — For  forms  107;  Harris  z/.  Ross,  112  Ind.  314. 

of  answers,  pleas,  and  subsequent  pro-  A  decree  against  an  infant  may  be 

ceedings  setting  up  matters  of  defense  voidable  as  to  him  while  valid   upon 

by  way   of  confession  and  avoidance,  the  other  parties  of  the  suit,  and  they 

generally,  see  the  title  Confession  and  cannot  take  advantage  of  his  infancy. 

Avoidance,  vol.  5,  p.  37.  Hutton  v.  Williams,  60  Ala.  107. 

2.  Infancymnst  be  specially  pleaded,  and  Precedents  of  Fleas.  —  In  Millard  z/. 
at  the  proper  time,  or  it  will  be  deemed  Marmon,  116  111.  649,  the  following 
to  have  been  waived.  Jarman  w.  Wind-  plea  is  set  out:  "  And  for  further  plea 
sor,  2  Harr.  (Del.)  162;  Bryant  v.  Pot-  in  this  behalf,  defendant  says  that  the 
linger,  6  Bush  (Ky.)  473;  Cohee  v.  plaintiff  ought  not  to  have  his  aforesaid 
Baer,  134  Ind.  375;  Clemson  v.  Bush,  action  against  him,  the  defendant, 
3  Binn.  (Pa.)  413.  because  he  says  that  at  the  time  of  the 

A  defendant  who  has  failed  to  avail  rendition  of  the  judgment  intheplain- 

himself  of  the  plea  of  infancy  at  the  tiff's   declaration    mentioned,    he,    the 

proper  time  has  no  remedy  by  writ  of  said  defendant,  was  an  infant  within 

error  coram  nobis.     Cohee  v.  Baer,  134  the  age  of    twenty-one  years,   to   wit, 

Ind.  375.  of  the  age  of  nineteen  years,  and  that 

By  Whom  Fleaded.  —  The  plea  of  in-  said  cause  of  action  upon  which  said 
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Form  No.  10796.* 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  472.) 

In  King's  Bench  (or  Common  Pleas  or  Exchequer). 

Trinity  Term,  51  Geo.  III. 
Richard  Roe 
ats. 
John  Doe. 

And  the  i^XA  Richard  Roe  hy  John  W.  Smith;^  admitted  by  the 
court  of  our  said  lord  king,  before  the  king  himself,  as  guardian  of 
the  said  Richard  Roe,  to  defend  for  the  said  Richard  Roe,  who  is  an 
infant  under  the  age  of  twenty-one  years,  comes  and  defends  the 
wrong  and  injury,  when,  etc.,  and  says  that  the  sz.\di  John  Doe  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  him, 
because  he  says,  he  the  said  Richard  Roe  at  the  time  of  making  the 
said  several  supposed  promises  and  undertakings  in  the  said  declara- 
tion mentioned,  was  an  infant  within  the  age  of  twenty-one  years, 
to  wit,  of  the  age  of  nineteen  years,  to  wit,  at  Winchester  aforesaid, 
and  this,  the  said  Richard  Roe  stands  ready  to  verify,  therefore  he 
prays  judgment  if  said  John  Doe  ought  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  etc. 

Form  No.  1 0  7  9  7  .^ 

Supreme  Court,  Erie  county. 

John  Doe,  plaintiff,       \ 

against  >•  Answer. 

Richard  Roe,  defendant.  ) 

The  f  defendant,  Richard  Roe,  answering  the  complaint  herein, 
alleges,*  that  at  the  time  of  making  the  supposed  contract  {and  of  the 

judgment  was  rendered,  did  not  origi-  and  this  he  is  ready  to  verify;  where- 

nate    or    accrue     to    the    plaintiff    by  fore  he  prays  judgment,  if  the  plaintiff, 

reason   of  any  tort  committed  by  said  his    action   aforesaid    thereof    against 

defendant,     nor    for    any    necessaries  him  ought  to  have  and  maintain,  and 

furnished   to   defendant,    and  that   no  for  his  costs." 

guardian  ad  litem  was  appointed  for  Precedent  of  Answer.  —  In  Mehlhop  v. 
him  by  said  court  in  which  said  cause  Rae,  90  Iowa  30,  infancy  was  pleaded 
was  pending,  tried  and  judgment  ren-  as  follows:  "  Defendant,  for  further 
dered,  to  appear  for  him  and  set  up  answer,  states  that  he  has  never  been 
his  lawful  defense  of  said  action,  married,  and  did  not  attain  the  age  of 
And  this  the  defendant  is  ready  to  twenty-one  years  until  the  m«M  day  of 
verify,  wherefore  he  prays  judgment,"  October,  189/;  and  that  he  has  not  now, 
etc.  and  did  not  have  when  he  attained  his 
In  Tibbets  v.  Gerrish,  25  N.  H.  41,  majority,  within  his  control,  any  of  the 
the  following  form  was  used:  "And  property  described  in  plaintiff's  peti- 
for  a  further  plea,  by  leave  of  the  tion  and  amendment,  and  defendant 
court,  the  said  Edwin  L.  Gerrish  says  disaffirms  all  contracts  made  by  the 
the  plaintiff,  his  action  aforesaid  thereof  plaintiffs  during  his  minority.  " 
against  him,  ought  not  to  have  and  1.  See  supra,  note  2,  p.  761. 
maintain,  because  he  says  that  at  2.  If  the  defendant  is  of  age  at  the 
the  several  times  of  making  the  said  time  the  suit  is  brought,  but  pleads  in- 
several  supposed  promises  in  the  plain-  fancy  when  the  contract  was  made, 
tiff's  declaration  alleged,  said  Edwin  then  the  plea  should  be  ^^hy  John  W. 
L.  Gerrish  was  an  infant  within  the  Smith,  his  attorney,  comes  and  de- 
age  of  twenty-one  years,  to  wit,  of  the  fends,"  etc. 
age   of   nineteen    years   and    no   more,  3.  See  supra,  note  2,  p.  761. 
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delivery  of  the  goods,  or  other  consideration)  alleged,  he  was  under  the 
age  of  twenty-one  years,  to  wit,  nineteen  years  of  age. 

Richard  Roe. 
(  Verification,  f- 

Form  No.  10798.' 
(Ala.  Civ.  Code  (1896),  §  3353,  No.  39.) 

'^DakCol^^^^''^'''^'''  \  ^"  ^^^  ^'''''''^  Convt,  January  Term,  mS. 
John  JDoe,  plaintiff, 
vs. 
Richard  Roe,  defendant. 

The  defendant  for  answer  to  the  complaint,  saith  that,  at  the  time 
of  execution  of  the  note  (or  at  the  time  of  the  creation  of  the  debt  or 
making  of  the  contract,  as  the  case  may  be),  the  foundation  of  the 
suit,  he  was  a  minor,  under  the  age  of  twenty-one  years. 

Daniel  Webster,  Att'y  for  Deft. 

Form  No.  10799  .^ 
(BiilHtt's  Civ.  Code  Ky.  (1895),  p.  "639.) 

Lee  Circuit  Court. 
John  Doe,  plaintiff,      ^ 

against  >•  Answer  of  Defendant. 

^/V^ar^^t?^,  defendant.  ) 

The  defendant,  Richard  Roe,  says  that  at  the  time  of  making  the 
note  sued  on  he  was  under  the  age  of  twenty-one  years,  to  wit,  of 
the  age  of  fifteen  years 

Oliver  Ellsworth^  Attorney. 
{Verification.^  ^^ 

2.  In  Action  Ex  DelidPo. 

Form  No.  10800.^ 

{Commencing  as  in  Form  No.  10797,  and  continuing  down  to  *.) 

I.  That  at  the  time  of  the  supposed  grievances  alleged  in  the  com- 
plaint, said  horse  was  in  the  possession  of  the  defendant  by  virtue  of 
a  contract  of  bailment  for  hire;  and  that  the  alleged  beating,  and 
fatiguing  by  over-driving,  occurred  and  took  place  through  the 
unskilfulness  and  the  want  of  knowledge,  discretion  and  judgment 
of  the  defendant. 

II.  That  at  the  termination  of  the  contract  of  bailment  the 
defendant  returned  and  redelivered  to  the  plaintiff  the  said  horse  in 
full  life. 

III.  That  at  the  time  of  the  bailment,  and  the  committing  of  the 
supposed  grievances,  the  defendant  was  under  the  age  of  twenty-one 
years,  to  wit,  nineteen  years  of  age. 

Richard  Roe. 
(  Verification.^- 

1.  See  the  title  Verifications.  3.  See  supra,  note  2,  p.  761. 

2.  See  supra,  note  2,  p.  761.  4.  See  supra,  note  2,  p.  761. 
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II.  repucation  or  REPLY.i 
1.  Denying  Infancy. 

Form  No.  i  o  8  o  i . 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond,  ed.)  643.) 

In  the  King's  Bench  (or  Common  Pleas  or  Exchequer). 

Trinity  Term,  51  Geo.  III. 

John  Doe 

agt. 

Richard  Roe. 

And  the  said  John  Doe  as  to  the  plea  of  the  said  Richard  Roe, 
by  him  secondly  above  pleaded,  saith  that  he,  the  said  John  Doe,  by 
reason  of  anything  by  the  said  Richard  Roe  in  that  pleading  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  thereof  against  the  said  Richard  Roe,  because,  he  saith,  that 
the  said  Richard  Roe  at  the  time  of  the  making  his  said  several 
promises  and  undertakings  in  the  said  declaration  mentioned,  was  of 
the  full  age  of  twenty-one  years,  to  wit,  at  Winchester,  aforesaid,  and 
not  within  the  age  of  twenty-one  years  in  the  manner  and  form  as 
he,  the  said  Richard  Roe,  has  above  in  his  second  pleading  in  that 
behalf  alleged,  and  this,  he,  the  said  John  Doe,  prays  may  be  inquired 
of  by  the  country,  etc. 

2.  Alleging  Goods  Furnished  as  Necessaries. 

Form  No.  10802. 

(2  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  644,) 

(JTitle  of  court  and  cause  as  in  Form  No.  10801.') 

And  as  to  the  said  plea  of  the  said  Richard  Roe,  by  him  secondly 
above  pleaded,  so  far  as  the  same  relates  to  the  several  promises 
and  undertakings  in  the  first,  second,  third,  fourth  and  sixth  counts 
of  the  said  declaration  mentioned,  the  said  John  Doe  saith  that  he, 
by  reason  of  anything  by  the  said  Richard  Roe  in  that  pleading 
above  alleged,  ought  not  to  be  barred  from  having  and  maintaining 
his  aforesaid  action  against  him,  in  respect  to  the  premises  in  those 

1.  For  the  formal  parts  of  replications  the  allegations  of  defendant  Marker's 

or    replies,    generally,    see    the  titles  answer,  but  state  that,  before  the  goods 

Replications;  Replies.  for  which  this  suit  is  brought  were  sold 

Beplioation  Admitting  Plea  of  lofancy.  to  Rae  6^  Marker,  said  defendant  Mar- 
—  Replication  to  a  plea  of  infancy,  to  ker  represented  that  he  was  more  than 
wit,  "  the  plaintiff  protesting  that  de-  twenty-one  years  of  age,  and  that  be- 
fendant  was  not  an  infant,  as  alleged  fore  said  goods  were  sold,  and  up  to 
in  his  pleading,  says,  that  after  he  be-  the  time  this  action  was  begun,  said 
came  of  age  he  promised  to  pay  said  Marker  was  engaged  in  business  as  an 
note,"  has  been  held  to  be  an  admission  adult,  and  that  plaintiff  had  good  rea- 
of  the  truth  of  a  plea  of  infancy,  not-  son  to  believe  him  capable  of  contract- 
withstanding  the  protestation.  Dock-  ing."  The  court  held  that  under  this 
ery  v.  Day,  7  Port.  (Ala.)  518.  reply  Marker's  minority  was  admitted 

In   Mehlhop  v.  Rae,  90  Iowa  30,  the  and  that  judgment  was  properly  ren- 

following  replication  was  made  to  the  dered  in  his  favor, 
plea    of     infancy:    "  Plaintiffs    admit  ' 
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counts  respectively  mentioned,  because,  he  saith,*  that  the  said 
meat,  drink,  washing,  lodging  and  other  necessaries  in  the  %z\di  first 
and  second  zowwXa  of  the  said  declaration  respectively  mentioned  to 
have  been  found  and  provided  by  the  said  John  Doe  for  the  said 
Richard  Roe  were  meat,  drink,  washing,  lodging,  and  other  neces- 
saries suitable  to  the  degree,  estate  and  condition  of  the  said  Richard 
Roe,  to  wit,  at  Westminster  aforesaid,  and  that  the  said  goods,  wares 
and  merchandise  in  the  said  third  and  fourth  counts  of  the  declara- 
tion respectively  mentioned  to  have  been  sold  and  delivered  by  the 
said  John  Doe  to  the  said  Richard  Roe,  were  also  necessaries  suitable 
to  the  degree,  estate  and  condition  of  the  ssad  Richard  Roe,  to  wit, 
at  Westminster  aforesaid ;  and  that  the  money  in  the  said  sixth  count 
of  the  said  declaration  mentioned  to  have  been  paid,  laid  out  and 
expended  by  the  ssi\d  John  Doe,  to,  and  for  the  use  and  account  of 
the  said  Richard  Roe,  was  so  paid,  laid  out  and  expended  by  the  said 
John  Doe,  in  and  about  the  purchase  of  necessaries,  fit  and  suitable 
to  the  then  degree,  estate,  and  condition  of  the  sdivd.  Richard  Roe,  to 
wit,  at  Westminster  aforesaid.  And  this,  he,  the  said  John  Doe  is 
ready  to  verify,  wherefore  he  prays  judgment,  and  his  damages  by 
him  sustained  on  occasion  of  the  not  performing  of  the  said  several 
promises  and  undertakings  in  the  said  first,  second,  third,  fourth  and 
sixth  counts  of  the  said  declaration  mentioned  to  be  adjudged  to 
him,  etc.  And  as  to  the  said  plea  of  the  said  Richard  Roe,  by  him 
secondly  above  pleaded,  so  far  as  the  same  relates  to  the  said  several 
promises  and  undertakings  in  the  said  fifth,  seventh  and  last  counts 
of  the  said  declaration  mentioned,  the  said  John  Doe  saith  that  he 
will  not  further  prosecute  his  suit  against  the  sa.\6.  Richard  Roe  in 
respect  to  the  said  last  mentioned  promises  and  undertakings,  or 
any  of  them;  therefore,  as  to  the  said  last  mentioned  promises  and 
undertakings,  let  the  said  Richard  Roe  be  acquitted  and  go  thereof 
without  delay,  etc. 

3.  Alleging"  Ratification  After  Attaining  Age. 

Form  No.  10803. 

(3  Chit.  PI.  (3d  Am.  from  2d  Lond.  ed.)  470.) 

(  Title  of  court  and  cause  as  in  Form  No.  10801.') 

And  as  to  the  said  plea  of  the  said  Richard  Roe,  by  him  secondly 
above  pleaded  so  far  as  relates  to  the  several  promises  and  under- 
takings in  th&  first,  second,  third,  fourth  and  sixth  counts  of  the  said 
declaration  mentioned,  the  said  John  Doe  saith  that  he,  by  reason  of 
anything  by  the  said  Richard  Roe  in  that  pleading  above  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  against  him,  in  respect  to  the  premises  in  those  counts  respec- 
tively mentioned,  because,  he  saith,  that  the  said  Richard  Roe,  after 
the  making  of  the  said  several  promises  and  undertakings,  in  the  said 
declaration  mentioned,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  nineteenth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  eighty-five,  at  Westminster  a.iorQS2ii6,  in  the  county 
aforesaid,  attained  his  age  of  twenty-one  years,   and  that  the  said 

765  Volume  9. 


10803.  INFANCY.  10804. 

Richard  Roe,  after  he  had  so  attained  his  age  of  twenty-one  years, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  second  day 
of  August,  one  thousand  seven  hundred  and  eighty-six,  at  Westminster 
aforesaid,  undertook  and  faithfully  promised,  in  manner  and  form  as 
the  said  John  Doe  hath  above  thereof  complained  against  him,  and 
this  he  is  ready  to  verify;  whereof  he  prays  judgment  and  his  damages 
by  him  sustained  on  occasion  of  the  non-performance  of  the  said 
several  promises  and  undertakings,  in  the  said  declaration  mentioned, 
to  be  adjudged  to  him,  etc. 

Form  No.  10804. 

{Commencing  as  in  Form  No.  10797,  and  continuing  down  to\^  plain- 
tiff, for  reply  to  the  new  matter  set  forth  in  the  answer  of  the  defend- 
ant herein,  alleges: 

I.  That  said  Richard  Roe,  after  the  making  of  said  deed,  attained 
the  age  of  twenty-one  years. 

II.  That  thereupon  (or  afterward^,  and  on  or  about  the  tenth  day  of 
June,  one  thousand  eight  hundred  and  ninety-six,  and  before  this 
action,  he  assented  to,  ratified  and  affirmed  the  same,  with  full 
knowledge  of  the  facts. 

John  Doe. 
(  Verification.  Y 

1.  See  the  title  Verifications 
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For  Forms  connected  with  the  Prosecution  for  Abandoning  Child ^  see  the 
title  ABANDONMENT  OF  CHILDREN,  vol.  i,  p.  i. 

For  Forms  of  Answers  or  Pleas  setting  up  Infancy,  see  the  titles 
ABATEMENT,  PLEAS  IN,  vol.  i,  Forms  Nos.  72-74; 
ANSWERS  IN  CODE  PLEADING,  vol.  i,  Form  No. 
1412. 

For  Forms  connected  with  Proceedings  for  the  Adoption  of  Children,  see 
the  title  ADOPTION  OF  CHILDREN,  vol.  i,  p.  482. 

For  Forms  of  Answer  by  an  Infant,  see  the  titles  ANSWERS  IN 
CODE  PLEADING,  vol.  \,  Forms  Nos.  1349, 1350;  GUARD- 
IAN AD  LITEM,  vol.  8,  Form  No.  ppii. 

For  Form  of  Answer  in  Equity  bv  Adult  and  Infant  Defendants,  see  the 
title  ANSWERS  IN  EQUITY,  vol.  i,  Form  No.  1453. 

For  Form  of  Infant' s  Answer  in  Equity  by  Guardian  ad  Litem,  see  title 
ANSWERS  IN  EQUITY,  vol.  i,  Form  No.  1469. 

For  Forms  connected  with  the  Binding  Out  of  Children,  see  the  title 
APPRENTICES,  vol.  2,  p.  i. 

For  Forms  connected  with  Bastardy  Proceedings,  see  the  title  BAS- 
TARDY, wo\.  ^,1^.  153. 

For  Forms  of  Complaints  by  Infants,  see  the  title  COMPLAINTS,  vol. 
4,  Forms  Nos.  5952-5954- 

For  Forms  connected  with  the  Prosecution  for  Cruelty  to  Children,  see 
the  title  CRUELTY  TO  CHILDREN,  vol.  5,  p.  1009. 

For  Forms  of  Petition  and  Order  relating  to  the  Custody  of  Children 
pending  Divorce  Proceedings,  see  the  title  DIVORCE  AND 
SEPARA  TION,  vol.  7,  Forms  Nos.  7873,  7876. 

For  Form  of  Order  modifying  Decree  relating  to  Custody  of  Child,  see 
the  title  DIVORCE  AND  SEPARATION,  vol.  7,  Form  No. 

79^5- 

For  Forms  connected  with  the  Prosecution  for  Voting  when  Not  of  Law- 
ful Age,  see  the  title  ELECTIONS,  vol.  7,  Forms  Nos.  8203, 
8204. 

For  Forms  connected  with  the  Appointment  of  Guardians  ad  Litem,  see 
the  title  GUARDIAN  AD  LITEM,  vol.  8,  p.  1024. 

For  Forms  connected  with  the  Appointment  of.  Management  of  Estates 
by.  Settlement  of  Accounts  of.  Removal  and  Resignation  of,  and 
Proceedings  by  and  against.  Guardians,  see  the  title  GUARDIAN 
AND  WARD,  vol.  9,  p.  i. 

For  Forms  connected  with  Habeas  Corpus  Proceedings  to  Obtain  Custody 
of  Children,  see  the  title  HABEAS  CORPUS,  vol.  9,  p.  143. 

For  Forms  connected  with  the  Prosecution  for  Child- stealing,  see  the 
title  KIDNAPPING. 

See  also  the  GENERAL  INDEX  to  this  work. 
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INFORMATIONS  IN  CIVIL  CASES. 

For  Forms  of  Informations  in  Civil  Cases,  see  the  titles  A  TTORNE  YS^ 
vol.  2,  Form  No.  3558;  BILLS  IN  EQUITY,  vol.  3,  p.  47; 
COMPLAINTS,  vol.  4,  p.  1019;  CORPORATIONS,  vol.  5, 
For^ns  Nos,  6402,  6403,  6410,  6430,  6432,  6433,  6434,  6435, 
6436,  6439,  6441,  ^444,  6445,  6446,  64^7 J  ESCHEA  TS,  vol.  7, 
Forms  Nos.  8516,  8517;  QUO  WARRANTO. 

For  Form  of  Information  and  Bill,  see  the  title  BRIDGES,  vol.  4, 
Form  No.  4847. 

See  also  the  GENERAL  INDEX  to  this  work. 


INFORMATIONS    IN    CRIMINAL  CASES. 

I.  Preliminary  Affidavit,  769. 
II.  Leave  to  File,  773. 

III.  INFORMATION  PROPER,  773. 

1.  In  General,  774. 

2.  Containing  More  than  One  Count,  804. 

3.  Against  a  Corporation,  805. 

4.  For  Attempt  to  Commit  Crime^  806. 

IV.  VERIFICATION,  807. 

1.  By  Prosecuting  Officer,  807. 

2.  By  Third  Person,  812. 
V.  INDORSEMENTS,  814. 

1.  In  General,  814. 

a.  Arraignment  and  Plea,  %\^. 

a.  Generally,  815. 

b.  Waiving  Formal  Arraignment,  ^x's^. 
8.  Bill  of  Costs,  816. 

4.  Certificates  of  Authentication,  816. 
6.  Names  of  Petit  Jurors,  816. 

6.  Name  of  Prosecuting  Attorney,  817. 

7.  Natnes  of  Witnesses,  817. 

8.  Presentment  and  Filing,  819. 

0.  Probable  Cause,  820. 
10.  Relating  to  Bail,  i?>20. 

VI.  AMENDMENTS,  820. 

1.  Order  Allowing,  821. 
«.   The  Amendment,  821, 

CROSS-REFERENCES. 

Consult  cross-references  to  the  title  INDICTMENTS,  ante,  p.  615. 
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I.  PREUMINARY  AFFIDAVIT.i 


ss. 


io8o5.« 

In  the  District  Court, 


Form  No. 
State  of  Colorado, 
County  of  Dolores. 

Samuel  Short,  being  first  duly  sworn,  upon  his  oath  deposes  and 
says:  That  he  is  a  citizen  and  resident  of  the  county  oi  Dolores  and 
state  of  Colorado;  that  on  or  about  the  first  day  of  February,  a.  d. 
i2>99,  and  at  or  about  ten  o'clock  in  the  day  time  of  said  day,  one 
John  Doe^  at  and  within  the  county  of  Dolores  in  the  state  of  Colo- 
rado, and,  to  wit:  at  Rico  in  said  county  and  state  last  aforesaid, 
then  and  there  being  found,  did  {charging  the  offense  as  in  an  indict- 
ment or  information');^  that  said  affiant's  knowledge  of  the  offense 
hereinabove  described  and  charged  and  the  commission  thereof  by 
the  said  above  named  John  Doe  is  derived  from,  owing  to  and  based 
upon  the  following  mentioned  facts  and  circumstances,  to  wit: 
{stating  facts  and  circumstancesy,^  t\\2it  the  persons  whose  names  and 
post-office  addresses  are  hereinafter  stated  can  also  testify  as  to,  and 
have  knowledge  of,  said  above  described  and  charged  offense  and  of 
the  commission  thereof  by  the  sdi\6.  John  Doe,  to  wit:  Banks  Belk, 
Keever  Hughes,  and  Fred  Nims;^  that  said  affiant  is  willing  to  appear 
and  testify  before  any  court  of  competent  jurisdiction  to  the  facts 
and  circumstances  as  to  the  offense  hereinbefore  described  and 
charged  and  the  commission  thereof  by  the  said  above  named  John 
Doe  when  required  by  the  district  attorney  of  said  county,  or  by  the 
court  if  information  be  made  to  the  court  by  said  district  attorney. 

Wherefore  affiant  prays  that  the  district  attorney  in  and  for  said 
county  of  Dolores  ask  leave  of  the  Honorable  the  District  Court  to 
make  and  file  therein  an  information  against  the  said  John  Doe  for 


1.  Preliminary  Affidavit.  —  Under  cer- 
tain circumstances,  in  some  jurisdic- 
tions, an  affidavit,  which  shall  be  filed 
in  the  proper  court  or  accompany  the 
information,  is  required.  See  list  of 
statutes  cited  infra,  note  3,  p.  773; 
also  infra.  Forms  Nos.  10805  to  10810. 

For  form  of  affidavit  in  any  particu- 
lar jurisdiction  see  the  title  Affidavits, 
vol.  I,  p.  548. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  p.  930,  for  forms  of 
affidavits  and  complaints  in  preliminary 
proceedings  generally. 

Compare  also  infra.  Forms  Nos. 
10852  to  10S64,  for  forms  of  verifications 
of  informations. 

2.  Colorado.  —  Laws  (1893),  c.  66,  §  3, 
providing  that  if  a  preliminary  exami- 
nation has  not  been  had,  or  when  upon 
such  examination  the  accused  has  been 
discharged,  or  when  the  aflSdavit  or 
complaint  upon  which  the  examina- 
tion has  been  held  has  not  been  deliv- 
ered to  the  clerk  of  the  proper  court. 


the  district  attorney  may,  upon  affi- 
davit of  any  person  who  has  knowledge 
of  the  commission  of  the  offense  and 
who  is  a  competent  witness  to  testify 
in  the  case,  file  an  information.  This 
aflSdavit  is  necessary.  Holt  v.  People, 
23  Colo,  i;  Noble  v.  People,  23  Colo,  9; 
Walker  v.  People,  22  Colo.  415;  Sustig 
V.  People,  18  Colo.  217, 

This  form  may  be  adapted  to  other 
jurisdictions  in  which  such  an  affidavit 
is  proper.  See  list  of  statutes  cited 
infra,  note  3,  p.  773. 

3,  Name  of  person  charged  must  be 
stated.     Colo.  Laws  (1893),  c.  66,  §  3, 

4,  Offense  charged  must  be  set  out, 
Colo.  Laws  (1893),  c,  66,  §  3;  Noble  v. 
People,  23  Colo.  9, 

See  infra.  Form  No,  10817,  and  ante. 
Form  No.  10684. 

5.  Oath  of  an  eye  witness  is  not  neces- 
sary.    Holt  V.  People,  23  Colo.  i. 

6.  Names  of  witnesses  for  prosecution 
must  be  furnished,  Colo.  Laws  (1893), 
c.  66,  §  3. 
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the  said  above  described  offense  and  the  commission  thereof,  and 
for  the  matters  and  things  hereinbefore  stated  and  set  forth. 

Samuel  Short. 
Subscribed  and  sworn  to  before  me  this  first  day  of  February,  a.  d. 
i8PP. 

Calvin  Clark,  Clerk  of  the  District  Court. 

Form  No.  10806.1 
State  of  Georgia,  Bibb  County. 

Personally  comes  before  me  Daniel  Webster,  who  on  oath  saith  that 
to  the  best  of  his  knowledge  and  belief  John  Doe  is  guilty  of  the 
offense  of  wilfully  and  voluntarily  abandoning  his  child,  leaving  it  in  a 
dependent  and  destitute  condition,  in  this;  that  the  s,a\6.  John  Doe,  in  said 
county  of  Bidb  on  the  first  day  oi  January,  i899,  did  (charging  the 
offense  as  in  an  indictment  or  informcition).^ 

Daniel  Webster. 
Subscribed  and  sworn  to  before  me  thxs  fourth  day  of  February,  i899. 

John  Marshall,  County  Judge. 

Form  No.  10807.* 

State  of  Indiana,  \ 
Posey  County.       j 

Samuel  Short, ^  being  first  duly  sworn  according  to  law,  upon  his  oath 
deposes  and  says  *  that  one  John  Doe,^  late  of  said  Posey  county  in  the 
state  of  Indiana  aforesaid,  on  the  first  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-nine,  at  the  said 
county  of /'^j^fy'  and  state  oi  Indiana  aioresaid,  (charging  the  par- 
ticular offense  as  in  an  indictment  or  information).^ 

Samuel  Short. 

1.  Georgia.  —  3  Code  (1895),  §  753.  a  competent  and  reputable  person  need 
This  form  may   be  adapted  to  other     not  state  the  fact  or  competency  and 

jurisdictions  in  which  such  an  affidavit  reputability.     Blake   v.  State,   18    Ind. 

is   proper.     See   list  of  ■  statutes   cited  App.  280. 

infra,  note  3,  p.  773.  5.  Affidavit  may  be  nuide  upon  belief  of 

2.  Charging  Fart. —  See  infra.  Form  the  affiant.  Franklin  v.  State,  85  Ind. 
No.  10821,  and  ante.  Form  No.  10689.  991  State  v.   Ellison,   14   Ind.  380.     In 

3.  Indiana.  —  Horner's  Stat.  (1896),  §  the  last  case  the  court  says:  "  Belief  is 
1678,  requires  affidavit  of  some  com-  to  be  considered  an  absolute  term; 
petent  and  reputable  person  upon  hence,  he  believes  a  thing  to  be  true  is 
which  to  base  an  information.  See  also  equivalent  to  swearing  that  it  is  true." 
Seviney  z/.  State,  119  Ind.  478.                 '  6.  Designating  defendant  by  his  surname, 

This  form  may  be  adapted  to  other  alleging  that    his    christian    name   is 

jurisdictions  in  which  such  an  affidavit  unknown,   was   held   to   be    sufficient, 

is   proper.      See   list   of  statutes  cited  Levy  v.  State,  6  Ind.  281.     In  this  case 

infra,  note  3,  p.  773.  the  affidavit  charged  ''Levy,  whose  first 

Substantial  averments  of  an  indictment  name   to   the   affiant  unknown,"    with 

or   information   must  be  contained  in  having  committed  a  certain  offense, 

the  affidavit  upon  which  the  informa-  Affiant's  name   need    not   appear  in 

tion  is  based.     State   v.  Downs,  7  Ind.  the  body  of  the  preliminary  affidavit. 

237;  Mount  V.  State,  7  Ind.  654.  Beller  v.  State,  90  Ind.  449. 

Defect  in  affidavit  cannot  be  cured  by  7.  Omitting  the  name  of  the  county,  in 

the  information  itself.     States.  Downs,  the  affidavit   upon  which  the  informa- 

7  Ind.  237;    State  v.    Gartrell,  14   Ind.  is  based,  will   vitiate  the   information. 

280.  Rice  V.  State,  15  Ind.  App.  427. 

4.  Competent  and  Beputable  Person. —  8.  Describing  Offense.  —  If  the  affidavit 
Information  based  upon  the  affidavit  of  does  not  sufficiently  describe  the  offense, 
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Subscribed  and  sworn  to  before  me  this  sixteenth  day  of  October^ 
iS99. 

Abraham  Kent,  Justice  of  the  Peace,     (seal)^ 

Form  No»  i  o  8  o  8  .* 

^,     f,^   .      ,  ,^.  .     ,  .   ^-rr   \        In  the  Rarton  Circuit  Court  (or 

The  State  of  Mtssourt,  plaintiff,  )    Before  Abraham  Keut,  justice  of  the 

>/J«2?Td"e'fendant.  )    peace  of  Lamar   townsl^,    Barton 

•^  '  ^    county,  Missouri). 

Samuel  Short,  ^  being  first  duly  sworn  according  to  law,  deposes  and 
states:* 

I.  That  one  John  Doe,^  on  the ^r^/" day  oi  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,  at  and  within  said 
county  of  Barton,  in  the  state  of  Missouri  aforesaid,  {charging  the  par- 
ticular ojfense  as  an  indictment  or  information^.^ 

II.  That  the  persons  whose  names  and  post-office  addresses  are 
hereinafter  stated  can  also  testify  as  to,  and  have  knowledge  of,  said 
above  described  and  charged  offense,  and  of  the  commission  thereof 
by  the  %dii6.  John  Doe,  to  wit:  Banks  Belk,  Keever  Hughes  dsvA  Fred 
Nims? 

Samuel  Short. 


a  good   information   will  not   cure   it. 
State  V.  Gartrell,  14  Ind.  280. 

See  infra.  Form  No.  10824,  and  ante. 
Form  No.  10692. 

1.  The  signature  of  the  jostice  of  the 
peace,  without  the  designation  of  his 
office,  affixed  to  a  jurat  to  the  affidavit 
upon  which  the  information  is  based, 
was  held  to  be  sufficient  where  the  court 
was  cognizant  of  the  fact  that  the  per- 
son was  one  authorized  to  administer 
such  an  oath.  Brooster  v.  State,  15 
Ind.  190. 

The  initials  "J.  P."  were  held  suf- 
ficient to  indicate  that  the  officer  was  a 
justice  of  the  peace,  in  Hawkins  v. 
State,  136  Ind.  630. 

Omitting  seal  of  officer  before  whom 
the  verification  is  made  is  immaterial. 
Mountjoy  v.  State,  78  Ind.  174;  Rosen- 
stein  V.  State,  9  Ind.  App.  292;  Kipes 
V.  State,  73  Ind.  39.  But  compare 
Miller  v.  State,  122  Ind.  356. 

2.  Missouri.  —  Rev.  Stat.  (1889),  § 
4058  (relating  to  informations  in  the 
circuit  court);  §  4329  (relating  to  infor- 
mations before  a  justice  of  the  peace). 

This  form  may  be  adapted  to  other 
jurisdictions  in  which  such  an  affidavit 
is  proper.  See  list  of  statutes  cited 
infra,  note  3,  p.  773. 

The  information  must  be  founded 
upon  a  complaint,  or  must  have  a  com- 
plaint accompanying  it  when  it  does 
not  appear  to  have  been  made  upon  the 
"  information   or  belief "  of  the  prose- 


cuting attorney.  State  v.  White,  55 
Mo.  App.  356. 

Affidavit  of  third  person  is  unneces- 
sary in  the  case  of  an  information  filed 
by  the  prosecuting  attorney.  State  v, 
Sweeney,  56  Mo.  App.  409. 

Uaybe  filed  with  tiie  clerk  of  the  court 
or  the  justice,  as  the  case  may  be,  or 
deposited  with  the  prosecuting  at- 
torney.    Mo.  Rev.  Stat.  (1889),  §§  4058, 

4329- 

3.  Competent  Witness.  —  Information 
need  not  state  that  the  affiant,  in  an 
affidavit  upon  which  the  information  is 
based,  is  a  competent  witness.  State 
V.  Davidson,  44  Mo.  App.  513. 

4.  Affidavit  on  information  and  belief  is 
insufficient  on  which  to  base  an  infor- 
mation. State  V.  Luman,  2  Mo.  App. 
Rep.  1337. 

Affidavit,  for  an  information,  "  to 
the  best  knowledge  and  belief  and  in- 
formation "  of  affiant,  was  held  to  be 
insufficient;  Mo.  Rev.  Stat.  (1889),  § 
2349,  requiring  that  the  affidavit  be 
upon  the  actual  knowledge  of  the 
affiant.  State  v.  Davidson,  46  Mo. 
App.  9. 

5.  Name  of  person  charged  must  be 
stated.     Mo.   Rev.  Stat.  (1889),  §  4058. 

6.  Offense  charged  must  be  set  out. 
Mo.  Rev.  Stat.  (1889),  §§  4058,  4329; 
State  V.  White,  55  Mo.  App.  362. 

See  infra.  Form  No.  10829,  and  ante. 
Form  No.  10703. 

7.  Names  of  witnesses  for  the  prosecu- 
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Subscribed  and  sworn  to  before  me  tMx'^  fifth  day  of  January,  \%99. 

Abraham  Kent^  Justice  of  the  Peace. ^ 

Form  No.  10809.' 

State  of  Ohio,         \ 
Clarke  County,  ss.  f 

Personally  came  before  me,  the  judge  of  the  Probate  Court  within 
and  for  the  county  of  Clarke,  in  the  state  of  Ohio,  Samuel  Short,  who, 
being  first  duly  sworn  by  me  according  to  law,  deposes  and  says  that 
one  John  Doe,  late  of  said  county  of  Clarke  and  state  of  Ohio  afore- 
said, on  they^r^/  day  oi  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine,  at  the  said  county  of  Clarke  and  state 
of  Ohio  aforesaid,  {charging  the  offense  as  in  an  information  or 
indictment^. "^ 

Samuel  Short. 

Subscribed  in  my  presence  and  sworn  to  before  me  this  fifteenth 
day  oi  January,  a.  d.  \W9. 

(seal)  JohnPomeroy,  Judge  of  the  Probate  Court. 

Form  No.  10810.^ 

The  State  of  Texas,  \ 
County  of  Bexar.      j 

Before  me,  the  undersigned  authority,  on  this  day  personally 
appeared  Samuel  Short,^  who,  after  being  by  me  duly  sworn,  on  his 
oath  deposes  and  says  that  heretofore,  to  wit:  on  or  about  the  first 
day  oi  January,  a.  d,  iS99,  in  the  said  county  of  Bexar  and  state  of 
Texas,  one  John  Doe,  late  of  said  county  and  state,  with  force  and 
arms,  did  then  and  there  {charging  the  particular  offense  as  in  an  indict- 
ment or  information^^  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity  of  the 
state. 

Samuel  Short. 

tion   must  be   furnished.      Mo.    Rev.     Thornberry   v.  State,  3  Tex.  App.  37; 
Stat.  (1889),  §  4058.  White  v.  State,  (Tex.  Crim.  App.  1898) 

1.  Before  Whom  Made. — Affidavit  may     35  S.  W.  Rep.  391. 

be  made  before  any  person  authorized         This   form  may   be  adapted  to  other 

to  administer  oaths.     Mo.  Rev.   Stat,  jurisdictions  in  which  such  an  affidavit 

(1889),  §§  4058,  4329.  is   proper.      See  list   of  statutes   cited 

2.  Ohio.  —  Bates'  Anno.  Stat.  (1897),  infra,  note  3,  p.  773. 

§  6457.  The  affidavit  upon    which  an  infor- 

This  form  may  be  adapted  to  other  mation    is   based   need    not   begin  "In 

jurisdictions  in  which  such  an  affidavit  the   name  and  by  the  authority  of  the 

is  proper.     See   list   of  statutes   cited  state  of  Texas."     Johnson  v.   State,  31 

infra,  note  3,  p.  773.  Tex.  Crim.  Rep.  464. 

3.  Charging  Part.  —  See  infra.  Form  6.  By  Whom  Made.  —  Must  be  made 
No.  10834,  and  ante.  Form  No.  10713.  by  a  witness  competent    to  testify  in 

4.  Texas. — Code  Crim.  Proc.  (1895),  the  case.  Thomas  v.  State,  14  Tex. 
art.  467,  providing  that  no  information     App.  70. 

shall  be   presented   by  the   district   or  Affiant's  name    need    not   appear  in 

county   attorney   until   oath   has  been  the  body  of  the   preliminary  affidavit, 

made  by  some  credible  person,  charg-  Malz  v.  State,  Tex.  Crim.  App.  (1896), 

ing    the    defendant   with    an   offense,  34  S.  W.  Rep.  267. 

which  oath  shall  be  reduced  to  writing  6.  Charging  Part.  —  See  infra.  Form 

and  filed  with  the  information.  See  also  No.  10838,  and  a«/if.  Form  No.  10721. 
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Sworn  to  and  subscribed  by  Samuel  Short,  a  credible  person,  before 
me,  on  this  \\it  fifteenth  day  of  January,  a.  d.  \W9. 

Daniel  Webster,  County   Attorney. 
Bexar  County,  Texas.^ 


ss. 


II.  Leave  to  File. 

Form  No.  1081 1  .* 

State  of  Colorado, 
County  of  Dolores. 

Upon  reading  and  considering  the  above  and  foregoing  affidavit, 
and  it  satisfactorily  appearing  therefrom  to  the  court  that  sufficient 
cause  is  therein  shown,  it  is  now  ordered  that  the  district  attorney  of 
the  county  of  Dolores  be  and  he  is  hereby  granted  leave  to  make  and 
file  an  information  therein  against  the  said  John  Doe. 

Done  in  open  court  t\\\s  fifteenth  day  of  February,  a.  d.  iZ99. 
By  the  court: 

John  Marshall,  District  Court  Judge. 


III.  INFORMATION  PROPER.^ 


1.  Kay  be  sworn  to  before  the  district 
or  county  attorney,  or  before  any  officer 
authorized  by  law  to  administer  an 
oath.  Tex.  Code  Crim.  Proc.  (1895), 
art.  467. 

Clerical  error  as  to  date,  in  a  jurat, 
is  immaterial.  Allen  v.  State,  Tex. 
App.  (1890),  13  S.  W.  Rep.  999. 

Jurat  must  be  signed  by  the  officer. 
Mican  v.  State,  Tex.  App.  (1892),  ig 
S.  W.  Rep  762. 

2.  Colorado.  —  Laws  (1893),  c.  66,  §3, 
requiring  leave  of  court  to  be  had 
before  filing  the  information. 

Leave  of  court  must  be  had.  Walker 
V.  People,  22  Colo.  415. 

This  form  may  be  adapted  to  other 
jurisdictions  in  which  such  an  order  is 
proper.  See  list  of  statutes  cited  ?«/>-«, 
note  3  this  page. 

For  forms  of  orders,  generally,  see 
the  title  Orders. 

8.  Definition.  —  An  information  is  a 
criminal  charge  exhibited  by  the  proper 
prosecuting  officer  to  a  court  of  compe- 
tent jurisdiction.  State  v.  Briscoe,  80 
Mo.  643;  State  v.  Kelm,  79  Mo.  515. 
In  form  and  substance  like  an  indict- 
ment charging  a  person  with  a  crime. 
Horner's  Stat.  Ind.  (1896),  §  1678;  N. 
Dak.  Rev.  Codes  (1895),  §  7883;  Tex. 
Code  Crim.  Proc.  (1895),  art.  465; 
Utah  Rev.  Stat.  (1898),  §  4606.  See 
also  list  of  statutes  cited  infra,  this 
note. 

The  general    statutory  provisions    re- 


lating to  informations  in  criminal  cases 
are  as  follows: 

Alabama. — Const.,  art.  I,  §  9  et  seq.\ 
Crim.  Code  (1896),  S§  4622,  4627,  4640. 

Arizona.  —  Pen.  Code  (1887),  §  1445 
et  seq. 

Arkansas.  — Const.,  art.  7,  §  27. 

California.  —  Const.,  art.  I,  §8;  Pen. 
Code  (1897),  §§  809,  951. 

Colorado.  —  Const.,  art.  2,  §  8;  Laws 
(1893),  c.  66;  Laws  (1891),  p.  240,  §  i 
et  seq.;  Mills'  Anno.  Stat.  (1891),  § 
281. 

Connecticut.  —  Gen.  Stat.  (1888),  § 
1607  et  seq. 

Delaware.  — Const.,  art.  i,  §  8. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  55,  §  \ii,b  et  seq. 

Florida.  —  Rev.  Stat.  (1892),  §§  2830, 
2837,  2887. 

Georgia.  —  3  Code  (1895),  §§  735,  738, 
753- 

Idaho.  —  Const.,  art.  i,  ^  8;  Laws 
(1899),  p.  168,  %  \  et  seq.;  Laws  (1893), 
p.  164,  §  I  et  seq.;  Laws  (1891),  p.  184, 
I  I  et  seq.;  Rev.  Stat.  (1887),  §§  2052, 
7600  et  seq. 

Illinois.  —  Const.,  art.  2,  §  8;  Starr  & 
C.  Anno.  Stat.  (1896),  c.  37,  par.  235. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
1679,  1728  et  seq. 

Iowa.  —  Const.,  art.  I,  §  II. 

Kansas. — Gen.  Stat.  (1897),  c.  I02, 
§§  66  et  seq. ,  84  et  seq. 

Kentucky. — Const.  (1891),  §  12. 

Louisiana.  —  Const.    (1898),    art,    9; 
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1.  In  General. 

Form  No.  io8i  2.' 

(2  Chit,  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  6.)» 


Laws  (1880),  No.  35;  Rev.  Laws  (1897), 
§§  977,  1066. 

Maine. —  Const.,  art.  i,  S  7;  Rev.  Stat. 
(1883),  c.  133,  §  I,  c.  140,  fc^  42. 

Massachusetts.  —  Pub.  Stat.  (1882),  c. 
200,  §  3. 

Michigan.  —  How.  Anno.  Stat.  (1882), 
§  9548. 

Minnesota.  —  Const.,  art.  i,  §  7. 

Mississippi.  —  Const.    (1890),   art.    3, 
§27. 

Missouri.  —  Const.,  art.  2,  §  12;  Rev. 
Stat.  (1889),  §  4056  et  seq. 

Montana. — Const.,  art,  3,  §9;  Pen. 
Code  (1895),  §§  1730  et  seq.,  1830  et  seq. 

Nebraska.  —  Const.,     art.     I,    §    10; 
Comp.  Stat.  (1897),  §  7312  et  seq. 

Nevada.  —  Const.,  art.  I,  §  8. 

New  Hampshire. — Pub.   Stat.  (1891), 
c.  256. 

N'ew  Jersey.  —  Const.,    art.    I,    §    9; 
Gen.  Stat.  (1895),  p.  1630,  §  50. 

New  Mexico.  —  Comp.  Laws  (1897), 
§§  3395.  3426  et  seq. 

New  York.  — Const.,  art.  I,  §  6. 

North  Carolina.  —  Const.,  art.  i,  §  12. 

North  Dakota. — Const.,  art.    I,  §  8; 
Rev.  Codes  (1895),  §§  8039  etseq.,  7982. 

Ohio.  —  Const.,    art.   i,  §  10;  Bates' 
Anno.  Stat.  (1897),  §  6455  et  seq. 

Oklahoma.  —  Laws  (1895),  c.  41,  ^  2  et 
seq.  {amending  Stat.  (1893),  §§  4862,  5023). 

Oregon. — Laws  (1899),  p.  99,  §  i  et  seq. 

Pennsylvania.  — Const.,  art,  i,  §§  ID, 
II. 

Rhode  Island.  —  Const.,  art.  I,  §  7. 

South  Carolina. —  Const.,  art.  i,  §  19. 

South  Dakota.  —  Const.,  art.  6,  §  10; 
Laws  (1895),  c.  64, 

Tennessee.  — Const.,  art.  i,  §  14. 
Texas.  —  Const.,   art.    i,  §  10;  Code 
Crim.  Proc.  (1895),  art.  435  et  seq. 

Utah.  — Rev.    Stat.   (1898),  §|   4509. 
4688  et  seq.,  4731  et  seq. 

Vermont.  —  Stat.  (1894),  §§  1867,  1895, 
I901  et  seq. 

Virginia.  —  Code  (1887),  §  3989  et  seq. 
Washington.  —  Const.,    art.   i,  §  25; 
Ballinger's  Anno.  Codes  &  Stat.  (1897), 
§§  6805,  6824  et  seq.,  6839  et  seq. 

West  Virginia.  —  Const,,  art,  3,  §  4. 
Wisconsin.  —  Const.,  art.  i,  §  8;  Stat. 
(1898),  §§  4638  et  seq.,  4648  et  seq.,  4657 
et  seq. 

Wyoming.  —  Const.,    art.    i,    §    13; 
Laws  (1895),  c.  123. 


Federal  Courts.  —  U.  S.  Rev.  Stat, 
(1878),  §  1022. 

Preliminary  Ezamination.  —  In  many 
jurisdictions  no  information  shall  be 
filed  against  a  person  until  such  person 
shall  have  had  a  preliminary  examina- 
tion, except  in  the  cases  enumerated  in 
the  statute,  Idaho  Laws  (1891),  p.  186, 
§  8;  How.  Anno.  Stat,  Mich.  (1882),  § 
9555;  Byrnes  v.  People,  37  Mich.  515; 
People  V.  McKinney,  10  Mich.  54; 
Washburn  v.  People,  10  Mich.  372; 
People  V.  Annis,  13  Mich.  511;  Turner 
V.  People,  33  Mich.  363;  Yaner  v.  Peo- 
ple, 34  Mich.  286;  Sneed  v.  People,  38 
Mich.  248;  O'Hara  v.  People,  41  Mich. 
623;  Stuart  V.  People,  42  Mich.  443; 
Swart  V.  Kimball,  43  Mich.  451;  Neb. 
Comp,  Stat.  (1897),  §  7319;  Coffield  v. 
State,  44  Neb,  417;  Richards  v.  State, 
22  Neb.  145;  S.  Dak,  Laws  (1895),  c.  64, 
§  6  ^/  seq.;  Wyoming  Laws  (1895),  c, 
123,  §  7;  and  list  of  statutes  cited  j«/ra, 
this  note. 

In  other  jurisdictions,  however, 
preliminary  examination  is  not  a  pre- 
requisite to  a  prosecution  of  informa- 
tion. Holt  V.  People,  23  Colo,  i;  Noble 
V.  People,  23  Colo.  9;  State  v.  Williams, 
13  Wash.  335;  and  list  of  statutes  cited 
supra,  this  note. 

Beasons  for  Not  Filing  Information. — 
District  attorney  shall  file  his  reasons 
for  not  filing  informations,  by  a  written 
statement,  containing  his  reasons  in 
fact  and  in  law.  Colo.  Laws  (1891),  p. 
242,  §  7;  Idaho  Laws  (1891),  p.  185,  § 
6;  How.  Anno.  Stat.  Mich.  (1882),  § 
9553;  Turner  v.  People,  33  Mich.  363; 
Mont.  Pen.  Code  (1895),  §  1732;  Neb. 
Comp.  Stat.  (1897),  §  7317;  N.  Dak. 
Rev.  Codes  (1895),  §  7984;  Utah  Rev, 
Stat,  (1898),  §  4693;  Wyoming  Laws 
(1895),  c.  123,  §  6;  and  list  of  statutes 
cited  supra,  this  note. 

1.  At  Common  Law.  —  See  2  Chit.  Cr. 
L.  (5th  Am.  from  2d  Lond.  ed.)  b{citing 
2.  L.  Raym.  1461;  9  East  527;  4  Burr, 
2553);  I  Chit.  Cr.  L.  (5th  Am.  from  2d 
Lond,  ed.)  166,  841;  2  Hawk.  P.  C.  c. 
84;  4  Bl.  Comm.  308;  i  Archb.  Cr.  Pr. 
and  PI.  63. 

2.  For  other  forms  of  informations  at 
common  law  see  4  Wentworth's  PI, 
407  et  seq.;  6  Wentworth's  PI.  439  et 
seq. 
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Michaelmas  Term,  in  the  sixth  year  of  the  reign  of  king  George  the 
Fourth. 

Middlesex^  to  wit :  Be  it  remembered  that  Daniel  Webster.,  esquire, 
attorney  general  of  our  sovereign  lord  the  now  king,  who  for  our  said 
lord  the  king  prosecuteth  in  this  behalf,  in  his  proper  person,  comes 
here  into  the  court  of  our  said  lord  the  king,  before  the  king  himself, 

at  Westminster.,  in  the  county  of  Middlesex.,  on next  after , 

in  this  same  term,  and  for  our  said  lord  the  king  gives  the  court  here 
to  understand  and  be  informed  that^  John  Doe,  late  of  the  parish  of 
St.  Paul,  Covent  Garden,  in  the  county  of  Middlesex,  yeoman,  on  the 
twefitieth  day  of  February,  in  the  sixth  year  of  the  reign  of  our  sover- 
eign lord  George  the  Fourth,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  king,  defender  of  the  faith, 
with  force  and  arms,^  at  the  said  parish  oi  St.  Paul,  Covent  Garden, 
in  said  county  of  Middlesex,*  (charging  the  particular  offense  as  in  an 
indictment^,^  in  contempt  of  our  said  lord  the  king  and  his  laws,  to  the 
evil  example  of  all  others,  and  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity,  f 

Whereupon  the  said  attorney  general,  who  for  our  said  lord  the 
king,  in  this  behalf,  prosecutes  for  our  said  lord  the  king,  prays  the 
consideration  of  the  court  here  in  the  premises,  and  that  due  process 
of  law  may  be  awarded  against  the  said  John  Doe  in  this  behalf  to 
make  him  answer  to  our  said  lord  the  king,  touching  and  concerning 
the  premises  aforesaid,  etc.* 

Daniel  Webster,  Attorney  General.* 

Form  No.  10813.* 
(Ala.  Crim.  Code  (1896),  §  4627,) 

The  State  oi  Alabama,  )  ^"  ^Jl^^  ^'f''''^  ^""^  f ?)  ^«"f '  ^^^^^f  l^'"^: 
Dale  Count  i       ^^^^-    O"  appeal  from  the  County  Court, 

■''  )      (or  Abraham  Kent,  Justice  of  the  Peace). 

The  state  oi  Alabama  by  its  solicitor,  complains  oi  John  Doe,  that 
within  twelve  months  before  the  commencement  of  this  prosecution 
he,  the  said  John  Doe,*  did  (^Here  describe  the  offense  as  in  cases  of 

1.  This  commencement  of  an  informa-  of  our  said  lord  the  king,  who  for  our 
tion,  ex  officio,  is  given  in  i  Chit.  Or.  L.  said  lord  the  king  in  this  behalf  prose- 
(5th  Am.  from  2d  Lond.  ed.)  846.  cutes,  prays  the  consideration  of   the 

2.  "  Force  and  Arms."  —  Thestatute37  court  here,"  etc.  i  Chit.  Cr.  L.  (5th 
Hen.  VIII,  c.  8,  relating  to  the  use  of  Am.  from  2d  Lond.  ed.)  846. 

the  words  "  force  and  arms,"  was  held  6.  Signature  of  Attorney.  —  The  whole 

not  to  apply  to  informations.     Rex  v.  information  is  subscribed  by  the  signa- 

Burks,  7  T.  R.  4.  ture  of  the   attorney  general,  and  filed 

3.  Charging  part  of  the  information  in  the  crown  oflSce.  i  Chit.  Cr.  L.  (5th 
should  follow  the  requisites  of  the  Am.  from  2d  Lond.  ed.)  847. 
charging  part  of  an  indictment.  i  6.  Alabama.  —  Crim.  Code  (1896),  j5§ 
Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  4622,  4627,  4640,  providing  for  a  trial 
ed.)  846.  Consult  Form  No.  10678,  de  novo,  in  the  circuit  or  city  court, 
ante.  upon  appeal  from  a  county  court  or  a 

4.  Conclusion.  —  Where  the  indictment  justice  of  the  peace. 

would  conclude  with  the  words  "against  The  complaint  or  information  pro- 
the  peace  of  our  said  lord  the  king,  his  vided  for  by  Ala.  Crim.  Code  (i8g6),  § 
crown  and  dignity,"  the  information  4627,  is  analogous  to  the  information 
proceeds  further  with  the  words  at  common  law.  Tatum  v.  State,  66 
"  Whereupon  the  said  attorney  general     Ala.  465. 
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indictmeni)'}    [against  the  peace  and  dignity  of  the   state  of  Ala- 
bama, f  ]2  Daniel  Webster.,  Solicitor.^ 
{Indorsements. y^ 

Form  No.  10814.^ 

(Arizona  Pen.  Code  (1887),  g  1458,) 
Territory  of  Arizona 
against 
John  Doe. 

In  the  Z)w//-/V/ Court  of  the  Second  1vid\c\^  District  of  the  Territory 
of  Arizona,  in  and  for  the  county  of  Gila.,  the^rj/'day  of  February,  i899. 
John  Doe  is  accused,  by  the  district  attorney,*  by  this  information, 
of  the  crime  of  {giving  its  legal  appellation  or  designating  it  as  a  mis- 
demeanor'), committed  as  follows: 

The  sdddi  John  Doe,  on  the  ^rj/ day  oi  January,  a.  d.  i89P,  at  the 
county  of  Gila,*  (charging  the  particular  offense  as  in  an  indictment).  \'' 

Daniel  Webster,  district  attorney. 
(Indorsements.)^ 

Form  No.  i  o  8 1 5  .• 

Miller  Circuit  Court,  Fall  Term,  i899. 
State  of  Arkansas  ) 

against  >  Information. 

John  Doe.        ) 


1.  Charging  Fart.  —  Consult  the  title 
Indictments,  anie.  Form  No.  10680,  and 
notes  thereto. 

Consult  also  the  title  Criminal  Com- 
plaints, vol.  5,  Forms  Nos.  6662,  6710. 

Brief  Statement  of  the  canse  of  Com- 
plaint signed  by  the  solicitor  is  essen- 
tial; proceeding  without  this  statement 
is  erroneous,  unless  its  filing  is  waived. 
Moss  V.  State,  42  Ala.  546.  As  by  con- 
sent dispensing  with  it  and  substitut- 
ing the  original  affidavit  filed  in  the 
lower  court.  Carlisle  v.  State,  76 
Ala.  75. 

Following  the  langnage  of  the  statute, 
in  charging  an  offense,  is  ordinarily 
sufficient.  Miles  v.  State,  94  Ala. 
106. 

Precedent.  —  In  Simpson  v.  State,  iii 
Ala.  6,  on  appeal  to  the  circuit  court, 
the  solicitor  filed  a  complaint,  which, 
omitting  the  formal  parts,  was  as  fol- 
lows: "The  state  oi  Alabama,  by  its 
solicitor,  complains  of  fohn  Simpson 
that,  within  twelve  months  before  the 
commencement  of  this  prosecution,  he 
did  willfully  set  fire  to  or  burn  a  barn 
of  M.  M.  Beaver's,  in  which  there  was 
at  the  time  no  human  being." 

2.  Conclusion.  —  Failure  to  conclude 
"against  the  peace  and  dignity  of  the 
state"  does  not  render  the  information 
insufficient.  Simpson  v.  State,  11 1 
Ala.  t  {citing  Thomas  v.  State,  107  Ala. 


61).  But,  contra,  see  Simpson  v.  State, 
III  Ala.  6  (construing  Ala..  Const.,  art. 
6,  §  28),  which  seems  to  be  an  incor- 
rect report  of  the  same  case. 

3.  Signature  of  Solicitor.  —  The  infor- 
mation must  be  signed  by  the  solicitor, 
Ala.  Crim.  Code  (1896),  §  4627;  Moss 
V.  State,  42  Ala.  546. 

4.  Indorsements.  —  For  the  proper  in- 
dorsement upon  an  information  see 
infra.  Forms  Nos.  10852  to  io88q,  and 
notes  thereto. 

5.  Arizona.  —  Pen.  Code  (1887),  § 
1456  etseq.  This  section  has  been  held 
to  be  unconstitutional,  as  conflicting 
with  that  portion  of  the  fifth  amend- 
ment of  the  United  States  constitution 
providing  that  "  no  person  shall  be 
held  to  answer  for  a  capital  or  other 
infamous  crime  unless  on  a  present- 
ment or  indictment  of  a  grand,  jury." 
Territory  v.  Blomberg,  (Arizona  1886) 
II  Pac.  Rep.  671. 

6.  District  attorney  must  file  informa- 
tion.   Arizona  Pen.  Code  (1887),  §  1372. 

7.  Charging  Part.  —  Arizona  Pen. 
Code  (1887),  §§  1456-1479,  relating  to 
indictments,  apply  equally  to  informa- 
tions. 

Consult  the  title  Indictments,  ante. 
Form  No.  1068 1.  and  notes  thereto. 

Consult  also  the  title  Criminal  Com- 
plaints, vol.  5,  Form  No.  6663. 

8.  Arkansas.  —  The  circuit  court  shall 
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Miller  County,  ss.  Be  it  remembered,  that  Daniel  Webster,  Esquire, 
prosecuting  attorney  for  the  ninth  judicial  circuit  of  the  state  of 
Arkansas,  who  prosecutes  for  the  state  of  Arkansas  in  this  behalf,  in 
his  proper  person,  comes  here  into  the  said  Miller  Circuit  Court,  in 
the  county  of  Miller  aforesaid,  and  gives  the  court  here  to  under- 
stand and  be  informed,  that  John  Doe,  late  of  Miller  county  aforesaid, 
on  theyfrj-/day  oi  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine,  in  the  county  of  Miller  aforesaid  and 
state  oi  Arkansas,*  {charging  the  offense  as  in  an  indictmenty-  against 
the  peace  and  dignity  of  the  state  oi  Arkansas. \ 

Whereupon  the  said  Daniel  Webster,  prosecuting  attorney  aforesaid, 
who  prosecutes  as  aforesaid  in  this  behalf,  prays  the  consideration 
of  the  court  here  in  the  premises,  and  that  due  process  of  law  may 
be  awarded  against  the  said  John  Doe  in  this  behalf  to  make  hira 
answer  touching  and  concerning  the  premises  aforesaid,  etc. 

Daniel  Webster,  Prosecuting  Attorney  for  the  Ninth 
Judicial  Circuit  of  the  State  of  Arkansas. 

(Indorsements.)^ 

Form  No.  i  o  8  z  6 .' 
(Cal.  Pen.  Code  (1897),  g  951.) 


have  jurisdiction,  upon  information,  to 
remove  any  county  or  township  oflScer 
for  incompetency,  etc.  Const.  (1874), 
art.  7,  §  27. 

Since  the  adoption  of  ^r^flwjaj  con- 
stition  of  1874,  county  and  township 
officers  may  be  prosecuted  in  the  circuit 
court  and  removed  from  office  for  in- 
competency, corruption,  gross  immo- 
rality, criminal  conduct,  malfeasance, 
etc.,  by  criminal  information  presented 
by  the  prosecuting  attorney.  State  v, 
Whitlock,  41  Ark.  403;  State  v.  Jack- 
son, 46  Ark.  137;  Texas,  etc.,  R.  Co.  v. 
State,  41  Ark.  488.  Provided  the  cause 
of  removal  is  not  cognizable  by  a  grand 
jury,  for,  if  it  be  an  indictable  offense, 
the  proceeding  must  be  by  indictment, 
not  by  information.  Haskins  v.  State, 
47  Ark.  243. 

Follows  Common  Law.  —  In  the  ab- 
sence of  statute  prescribing  the  prac- 
tice, an  information  must  be  prose- 
cuted according  to  the  practice  under 
the  common  law.  State  v.  Whitlock, 
41  Ark.  403. 

For  precedents  of  informations  of  this 
character  see  State  v.  Whitlock,  41 
Ark.  403;  Texas,  etc.,  R.  Co.  v.  State, 
41  Ark.  488. 

1.  Charging  Part.  —  Consult  the  title 
Indictments,  ante.  Form  No.  10682,  and 
notes  thereto. 

Consult  also  the  title  Criminal  Com- 
plaints, vol.  5,  Form  No.  6664. 

2.  Indorsements.  —  For  the  proper  in- 


dorsement upon  an  information  see 
infra.  Forms  Nos.  10852  to  10889,  ^"d 
notes  thereto. 

3,  California.  —  Pen.  Code  (1897),  §§ 
951,  809. 

Cal.  Const.,  art.  8,  §  i,  providing  for 
proceedings  by  information  in  criminal 
cases,  does  not  conflict  with  the  U.  S. 
Const.,  art.  14,  §  i.  Kallock  v.  Supe- 
rior Court,  56  Cal.  229. 

Another  form  of  information  in  com- 
mon use  is  as  follows: 

"  In  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  State  of 
California. 
The  People  of  the  State  of^ 

California,  Plaintiff,      [  Information 
against  j    for  Arson. 

John  Doe,  Defendant.    J 

John  Doe  is  accused  by  the  district 
attorney  of  the  said  city  and  county  by 
this  information  of  the  crime  of  arson, 
committed  as  follows:  That  said  John 
Doe,  on  the  first  day  of  January,  a.  d. 
eighteen  hundred  and  ninety-nine,  at 
the  said  city  and  county  of  San  Fran- 
cisco, and  before  the  filing  of  this  in- 
formation {charging  the  particular  of- 
fense as  in  an  indictment);  contrary  to 
the  form,  force  and  effect  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
People  of  the  State  of  California. 

Daniel  Webster,  District  Attorney 
of  said  City  and  County  of  San  Francisco. 

Dated  February  i,  A.  D.  1899." 
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The  People  of  the  State  of  California  * 

against 

John  Doe, 

in  the  Superior  Court  of  the  city  and  county  of  San  Francisco,  state  of 

California,  the  first  day  of  February,  a.  d.   eighteen    hundred  and 

ninety- nine. 

John  Doe  is  accused  by  the  district  attorney  by  this  information  ^ 
of  the  crime  of  arson,^  committed  as  follows:  The  said  John  Doe,  on 
the  first  day  oi  January,  a.  d.  eighteen  hundred  and  ninety-nine,'^ 
at  the  said  city  and  county  of  San  Francisco,*  *  (charging  the  particular 
offense  as  in  an  indictment^  contrary  to  the  form,  force  and  effect  of 
the  statute  in  such  cases  made  and  provided  and  against  the  peace 
and  dignity  of  the  people  of  the  state  of  California.\ 

Daniel  Webster,  District  Attorney 
of  the  said  City  and  County  ot  San  Francisco.'' 


1.  Information  shall  be  "  in  the 
name  of  the  people  of  the  state  of  Cali- 
fornia." Cal.  Pen.  Code  (1897),  § 
8og. 

2.  The  word  "information"  need  not 
appear  in  the  body  of  the  information. 
People  V.  Baker,  100  Cal.  188. 

3.  Name  of  crime,  such  as  murder, 
arson,  or  the  like,  must  be  inserted, 
or  it  may  be  designated  as  a  felony  or  a 
misdemeanor.     Cal.  Pen.  Code  (1897), 

§951. 

4.  Time  of   Commission   of  Offense. — 

Information  is  not  necessarily  defective 
because  of  a  false  date.  The  precise 
time  need  not  be  alleged  if  the  crime  is 
alleged  to  have  been  committed  prior 
to  the  filing  of  the  information.  People 
V.  Cuff,  122  Cal.  589. 

Where  an  information  charges  the 
offense  as  having  been  committed  on  a 
day  subsequent  to  its  filing,  but  alleges 
in  terms  that  the  acts  charged  were 
committed  prior  to  the  day  of  its  filing 
in  the  same  year,  bringing  the  offense 
within  the  statute  of  limitations,  the 
particular  date  alleged  in  the  informa- 
tion is  not  material  to  the  sufficiency  of 
the  charge,  and  the  apparent  mistake  is 
not  such  an  irregularity  as  will  justify 
a  new  trial.  People  v.  Dinsmore,  102 
Cal.  381. 

5.  Place  of  Commission  of  Offense.  — 
"  County  of  Los  Angeles,  State  of  Cali- 
fornia," occurring  in  the  commence- 
ment of  the  information,  the  venue 
may  be  referred  to  subsequently  as 
"at  the  county  and  state  aforesaid." 
People  V.  Baker,  100  Cal.  188. 

6.  Charging  Part  —  Generally.  —  Cal. 
Pen.  Code  (1897),  §§  948-972,  apply  to 
both  indictments  and  informations. 
Cal.  Pen.  Code  (1897),  §  809. 


Consult  the  title  Indictments,  ante. 
Form  No.  10683,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Form  No.  6665. 

Chinese  Characters. — An  information 
containing  a  photographic  copy  of  an 
instrument  in  Chinese  characters  was 
held  to  be  defective,  under  Cal.  Pen. 
Code  (1897),  I  950,  and  under  Cal. 
Const.,  art.  4,  §  24.  People  v.  Ah  Sum, 
92  Cal.  648. 

Following  the  language  of  the  statute  is 
ordinarily  sufficient.  People  v.  Knowl- 
ton,  122  Cal.  357. 

Immaterial  Defects.  —  Error  not  preju- 
dicing the  rights  of  the  defendant  will 
not  vitiate  the  information.  People 
V.  Hitchcock,  104  Cal.  482. 

Variance  between  complaint  and  in- 
formation, see  People  v.  Christian,  loi 
Cal.  471. 

Variance  between  information  and 
commitment  and  complaint,  see  People 
V.  Wallace,  94  Cal.  497;  People  v.  Sta- 
ples, gi  Cal.  23;  People  v.  Parker,  91 
Cal.  91. 

The  information  cannot  go  beyond 
the  charge  set  out  in  the  complaint. 
People  V.  Howard,  iii  Cal.  655;  Peo- 
ple V.  Smith,  112  Cal.  333. 

Illustrations.  —  For  illustrations  of  the 
manner  of  charging  particular  offenses 
in  California  see  Forms  Nos.  10455, 
6766,  6150,  5971,  4984,  4973,  4825,  2471, 
2460. 

7.  Concltision,  —  '  ^Against  the  form  of 
the  statute,"  etc.,  is  placed  after  in- 
stead of  before  a  charge  of  prior  con- 
viction as  a  matter  of  form  only,  and 
does  not  substantially  prejudice  the  de- 
fendant. People  V.  Fowler,  83  Cal. 
136;  People  V.  O'Brien,  64  Cal.  53. 

Signature  of  Attorney. —  The  informa- 
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{Indor  sements.  y- 


Form  No.  10817.* 
In  the  District  Court. 


State  of  Colorado,    ) 

>  ss 
County  of  Dolores.  \ 

The  People  of  the  State  of  Colorado  ) 

against  >•  Information. 

yohn  Doe.  ) 

Of  the  February  Term  of  the  District  Court,  within  and  for  the 
County  of  Dolores,  in  the  Judicial  District  of  the  State  of  Colorado,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine? 

Be  it  remembered,  that  Daniel  Webster,  esquire,  the  duly  elected, 
qualified  and  acting  district  attorney  in  and  for  the  county,  district 
and  state  aforesaid,  who  prosecutes  on  behalf  of  the  people  of  the 
state  of  Colorado,  comes  here  in  person  (or  by  Henry  Clay,  his  duly 
appointed  and  qualified  deputy')  into  court,  at  this  February  term  thereof, 
[and  the  necessary  affidavit  hereto  having  been  duly  made,*  and  by 


tion  shall  be  subscribed  by  the  district 
attorney.     Cal.  Pen.  Code  (1897),  §  809. 

Deputy  prosecuting  attorney  may 
sign  the  information.  People  v.  Ep- 
ping,  99  Cal.  577. 

Signing  an  information  in  the  name 
of  the  district  attorney  by  the  assistant 
district  attorney  is  sufficient.  People 
V.  Griner,  (Cal.  1899)  56  Pac.    Rep.  625. 

An  information  presented  by  a  de 
facto  assistant  attorney,  appointed  by  a 
board  of  supervisors  without  authority, 
but  recognized  by  the  district  attorney, 
is  not  invalid.  People  v.  Turner,  85 
Cal.  432. 

An  information  signed  *'^.  H.  Sweet, 
district  attorney  of  the  said  county  of 
San  Diego,"  sufficiently  complied  with 
Cal.  Pen.  Code  (1897),  requiring  the  in- 
formation to  be  subscribed  by  the  dis- 
trict attorney  where  it  appeared  that 
the  information  was  entitled  "  In  the 
Superior  Court  of  the  county  of  San 
Diego,  state  of  California,"  and  the 
offense  was  charged  to  have  been  com- 
mitted "at  the  said  county  of  San 
Diego  in  the  said  state  of  California." 
People  V.  Ebanks,  117  Cal.  652. 

1.  Indorsements. —  For  the  proper  in- 
dorsement upon  an  information  see 
infra.  Forms  Nos.  10852  to  10889,  and 
notes  thereto. 

2.  Colorado.  —  Laws  (1893),  c.  66; 
Laws  (1891),  p.  240,  §1  et  seq.\  Mills' 
Anno.  Stat.  (1891),  §281. 

The  statute  providing  for  prosecu- 
tions by  information  is  not  unconsti- 
tutional. Jordan  v.  People.  19  Colo. 
417;  Nesbit  V.  People,  19  Colo.  441; 
In  re  Dolph,  17  Colo.  35;  Parker  v. 
People,  13  Colo.  155  (distinguishing  In 


re  Lowrie,  8  Colo.  499);  Chase  v.  Peo- 
ple, 2  Colo.  509. 

The  information  shall  be  sufficient  if 
it  appear  therefrom:  i.  That  it  is  pre- 
sented by  the  person  authorized  by  law 
to  prosecute  the  offense;  2.  That  the 
defendant  is  named  therein  or  de- 
scribed as  a  person  whose  name  is  un- 
known to  the  informant;  3.  That  the 
offense  was  committed  within  the  juris- 
diction of  the  court  or  is  triable  therein; 
4.  That  the  offense  charged  is  set  forth 
with  such  degree  of  certainty  that  the 
court  may  pronounce  judgment,  upon 
a  conviction,  according  to  the  right  of 
the  case.     Colo.  Laws  (1893),  c.  66,  §  2. 

The  statutory  form  is  as  follows : 

)In  the  Dis- 
trict  Court 
of   Dolores 
County. 
The  People  of  the  State  of  Colorado 
against 
fohn  Doe. 
Daniel  Webster,  district  attorney  with- 
in and  for  the  sixth  judicial  district  of 
the  State  of  Colorado,  in  the  county  of 
Dolores,  in  the  state  aforesaid,   in    the 
name  and  by  the  authority  of  the  peo- 
ple of  the  State  of  Colorado,  informs  the 
court  X\x2X  fohn  Doe,  on  \i\.t.  first  day  of 
fanuary,   A.  D.    1899,   at   the  county  of 
Dolores,  did  {stating  the  offense),  against 
the  peace  and  dignity  of  the  people  of 
the  state  of  Colorado. 

Daniel  Webster,  district  attorney." 

3.  Information  shall  be  filed  in  term 
lime  by  the  district  attorney.  Colo. 
Laws  (1893),  c.  66,  §  i. 

4.  Aia  affidavit  of  some  person  who 
has  knowledge  of  the   commission  of 
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leave  of  the  court  first  had  ^  and  obtained]^  and  in  the  name  and  by 
the  authority  of  the  people  of  the  state  of  Colorado,  gives  the  court 
to  understand  and  be  informed:  That  John  Doe,  late  of  the  county 
of  Dolores  and  state  of  Colorado,  on  or  about  the.  first  day  oi  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine, 
at  and  within  the  county  aforesaid*  (charging  the  particular  offense  as 
in  an  indictment^  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  same 
people  of  the  state  of  Colorado.  \ 

Daniel  Webster,  District  Attorney.* 
[By  Henry  Clay,  Deputy  District  Attorney.]* 

Wherefore  th'='.  said  district  attorney  prays  the  consideration  of  the 
court  here  in  the  premises,  and  that  due  process  of  law  may  be 
awarded  against  him  the  ssad  John  Doe  in  this  behalf  to  make  him 
answer  to  the  said  the  people  of  the  state  of  Colorado  touching  and 
concerning  the  premises  aforesaid. 

Daniel  Webster,  District  Attorney. 
[By  Henry  Clay,  Deputy  District  Attorney.]* 
(Indorsements,  y 


the  offense,  and  who  is  a  competent 
witness  to  testify  in  the  case,  setting 
forth  the  offense  and  the  name  or 
names  of  the  person  or  persons  charged 
with  the  commission  thereof,  is  neces- 
sary. Colo.  Laws  (i8g3),  c.  66,  §  3. 
See  supra,  Form  No.  10805,  and  notes 
thereto. 

Affidavit,  for  information  against  an 
accused  who  has  been  discharged,  is 
necessary.     Walker  v.  People,  22  Colo. 

415- 

Conviction  under  an  information  not 
supported  by  the  oath  or  affirmation  of 
any  person  violates  section  7  of  the 
Colorado  Bill  of  Rights.  Lustig  v. 
People,  18  Colo.  217. 

1.  Leave  of  court  must  be  first  had. 
Colo.  Laws  (1893),  c.  66,  p  3. 

2.  The  words  in  [  ]  should  be  inserted 
only  when  the  accused  has  been  dis- 
charged.    Colo.  Laws  (1893),  c.  66,  §  3. 

3.  Charging  Parts — Generally.  —  The 
practice  under  an  information  corre- 
sponds in  all  respects  to  that  under  an 
indictment.  Colo.  Laws  (1891),  p.  240, 
%  3  et  seq. 

Consult  the  title  Indictments,  ante. 
Form  No.  10684,  and  notes  thereto: 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Forms  Nos.  6666,  6727. 

Certainty.  —  Statement  of  the  offense 
shall  be  in  plain,  concise  language, 
without  prolixity  or  unnecessary  repeti- 
tion.    Colo.  Laws  (1891),  p.  240,  §  3. 

Intent. — Where  the  statute  is  silent 
as  to  intent,  there  need  be  no  allega- 


tion of  intent.     Harding  v.   People,  10 
Colo.  387. 

Negativing  Exceptions.  —  Exception 
not  embraced  within  the  same  clause 
that  defines  and  creates  the  offense, 
and  which  constitutes  no  part  of  the 
description  thereof,  need  not  be  nega- 
tived.    Harding   v.    People,    10    Colo. 

387. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Colorado  see  Forms  Nos. 
9625,  9505. 

4.  Conclusion.  —  ''Against  the  peace  and 
dignity  of  the  same  people  of  the  state 
of  Colorado,"  conforms  substantially 
to  the  constitutional  requirements. 
Holt  V.   People,  23  Colo.  i. 

District  attorney's  name  may  be  signed 
by  himself  or  his  deputy.  Colo.  Laws 
(1893),  c.  66,  §  i;  Colo.  Laws  (1891),  p. 
243,  S§.ii,  12. 

District  attorney  or  his  deputy  must 
subscribe  the  information.  White  v. 
People,  8  Colo.  App.  289. 

In  Nesbit  v.  People,  19  Colo.  441, 
the  information  was  signed  ''Robert  W. 
Steele,  district  attorney,  by  0.  W.  Jack- 
son, deputy,"  and  was  held  to  be  suffi- 
cient. 

6.  The  words  in  [  ]  should  be  in- 
serted when  the  information  is  made 
by  a  deputy  district  attorney. 

6.  Indorsements.  —  For  the  proper  in- 
dorsement upon  an  information  see 
infra.  Forms  Nos.  10852  to  10889,  ^"d 
notes  thereto. 
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Form  No.  i  o  8 1  8 .' 

To  the  Honorable  Superior  Court  of  the  State  of  Connecticut,  now  sit- 
ting in  New  Haven,  within  and  for  the  county  of  New  Haven,  on 
the  first  Tuesday  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine-. 
Daniel  Webster,  of  New  Haven,  esquire,  attorney  for  the  state  in 
and  for  said  county,  here  in  court,  informs  that,  on  they?rj/day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,  at  New  Haven,  in  said  county, y<?/^«  Doe^  of  said  New 
Haven,  with  force  and  arms,*  {charging  the  offense  as  in  an  indictment),^ 
against  the  peace  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. f* 

[And  the  said  Daniel  Webster,  esquire,  attorney  for  the  state 
aforesaid,  further  informs  this  honorable  court  that  the  ?,3\^  John 
Doe  is  now  at  large;  wherefore  the  said  attorney  prays  that  a  bench 
warrant  may  issue  against  the  said  John  Doe  and  that  he  may  be 
arrested  and  brought  before  this  court  to  answer  to  this  information 
and  be  dealt  with  according  to  law.]* 

Daniel  Webster^  Attorney. 
(Indorsements.  )•* 


District  of  Columbia,  ss. 


Form  No.  i  o  8 1 9 .'' 


1.  Connecticut.— Gsn.  Stat.  (1888),  § 
1607  et  seq. 

Prosecution  by  information  is  recog- 
nized in  Connecticut.  Whiting  v.  State, 
14  Conn.  487. 

Under  the  common  law  of  this  state, 
the  state's  attorney  may  file  an  original 
criminal  information  in  a  superior 
court  in  any  case  within  its  jurisdic- 
tion.    State  V.  Keena,  64  Conn.  212. 

The  information  in  the  text  is  based 
upon  the  information  set  out  in  2  Rev. 
Swift's  Dig.  791. 

Precedent. —  In  State  v.  Wilson,  30 
Conn.  500,  the  information  was  as 
follows: 

"  Richard  D.  Hubbard,  attorney  for 
the  state  within  and  for  said  county, 
presents  and  informs  that  heretofore, 
to  wit,  on  the^///  day  of  September,  iS6/, 
at  Hartford,  in  said  county,  George 
Wilson  and  William  Marsh,  transient 
persons,  with  force  and  arms  feloni- 
ously did  {charging  the  offense'),  all  of 
which  is  against  the  peace  and  a  high 
crime  and  misdemeanor." 

2.  Name  of  Defendant.  —  If  the  name 
of  the  person  on  whom  the  crime  has 
been  committed  is  unknown  to  the  in- 
forming officers,  it  may  be  averred  to 
be  unknown.  State  v.  Wilson,  30  Conn. 
500. 

3.  Charging  Part —  Generally.  —  Con- 


sult the  title  Indictments,  ante.  Form 
No.  10685,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Form  No.  6667. 

Intent  must  be  specifically  alleged,  in 
charging  an  attempt  to  commit  a  crime. 
State  V.  Wilson,  30  Conn.  500. 

Provisos  and  exceptions  appearing  in 
the  enacting  clause  of  a  penal  statute 
must  be  negatived  in  the  information, 
but  this  is  not  necessary  if  they  are 
contained  in  distinct  clauses.  Morse  z^. 
State,  6  Conn.  9;  Crandall  v.  State,  ro 
Conn.  339. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular 
offenses  in  Connecticut  see  Forms  Nos. 
4937.  3951,  2460,  2391. 

4.  "  Contra  formam  statnti"  may  be  re- 
jected as  surplusage  in  an  information 
for  an  offense  not  within  any  statute. 
Southworth  v.  State,  5  Conn.  325. 

5.  If  a  bench  warrant  is  not  prayed  for, 
the  conclusion  should  be  as  follows: 
"  Wherefore  the  said  attorney  prays  the 
advice  of  this  court  in  the  premises." 
2  Rev.  Swift's  Dig.  791. 

6.  Indorsements.  —  For  the  proper  in- 
dorsement upon  an  information  see 
infra.  Forms  Nos.  10852  to  10889,  ^^^ 
notes  thereto. 

7.  District  of  Columbia.  —  C  om  p  . 
Slat.  (1894),  c.  55,  §  146  et  seq. 
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February  Term,  a.  d.  x^99. 
Daniel  Webster,  esquire,  attorney  for  the  District  of  Columbia,'^  who, 
for  said  District^  prosecutes  in  this  behalf,  in  his  proper  person  comes 
here  into  court  ^  and  causes  the  court  to  be  informed,  and  complains, 
Xhdit  John  Doe,  late  of  the  Z>/V/r/V/ aforesaid,  on  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,*  {charging  the  offense  as  in  an  indictment^,^  contrary  to  and 
in  violation  of  section  10,  article  5,  of  the  Police  Regulations  of  the 
District  of  Columbia.  \ 

And,  therefore,  the  District  of  Columbia  clairhs  the  penalty  of  one 
hundred  dollars,  for  the  violation  of  said  regulation,  and  costs. 

Daniel  Webster, 
Attorney  for  the  District  of  Columbia.^ 
{Indorsements.  )* 

Form  No.  10820.^ 

In  the  Criminal  CoViTt  of  Record,  of  the  County  of  Orange  and  State 
of  Florida,  April  Term,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine. 
The  State  of  Florida   ) 

against  V  Information  for  Larceny. 

John  Doe.  ) 

In  the  name  and  by  the  authority  of  the  state  oi  Florida: 


1.  Attorney  of  the  district,  or  his 
regular  or  special  assistant,  shall  file 
the  information.  Dist.  of  Col.  Comp. 
Stat.  (1894),  c.  55,  §  146. 

2.  Information  shall  be  filed  on  behalf 
of  the  District  of  Columbia.  Dist.  of 
Col.  Comp.  Stat.  (1894),  c.  55,  §  146. 

3.  Police  Cotirt.  —  Informations  shall 
be  filed  in  the  police  court.  Dist.  of 
Col.  Comp.  Stat.  (1894),  c.  55,  §  146. 

4.  Charging  Part  —  Generally.  —  Con- 
sult the  title  Indictments,  ante.  Form 
No.  10687,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Form  No.  6669. 

Certainty.  —  Information  shall  clearly 
set  forth  the  nature  of  the  charge. 
Dist.  of  Col.  Comp.  Stat.  (1894),  c.  55,  g 
147. 

Clerical  errors  shall  not  be  ground 
for  quashing  the  information.  Dist.  of 
Col.  Comp.  Stat.  (1894),  c.  55,  §  147. 

5.  Signature  of  Attorney. — The  objec- 
jection  that  the  signature  of  the  prose- 
cuting attorney  is  in  printed  type, 
instead  of  being  written,  is  a  defect 
of  form,  and  amendable.  District  of 
Columbia  v.  Washington  Gas  Light 
Co.,  3  Mackey  (D.  C.)  343. 

Signature  may  be  as  follows: 

'^^ Daniel  Webster,  attorney  for  the 
District  of  Columbia. 


^y  Henry   Clay,  special  assistant  dis- 
trict attorney  for  the  District 
of  Columbia." 
if  such  be  the  case.    Dist.  of  Col.  Comp. 
Stat.  (1894),  c.  55,  §  146. 

6.  Indorsements.  —  For  the  proper  in- 
dorsement upon  an  information  see 
infra.  Forms  Nos.  10852  to  10889,  *"d 
notes  thereto. 

In  an  information  in  the  police  court, 
it  is  sufficient  to  state,  over  the  certifi- 
cate of  the  district  attorney,  that  the 
complaint  is  made  on  the  oath  of  the 
party  whose  name  is  mentioned.  It  is 
not  necessary  that  the  party's  signa- 
ture appear  upon  the  papei.  U.  S.  v. 
Hoskins,  5  Mackey  (D.  C.)  478.  In  this 
case  the  information  was  signed  by  the 
United  States  district  attorney,  and 
there  was  appended  to  it  this  certificate: 

"Complaint  made  on  oath  of  Wm-. 
H.  West. 

Sworn  to  before  me  this  ^jM  day  of 
September,  a.  d.  i8<5V. 

Edward  H.  Thomas,  Assl.  Atty. 
of  the  U.  S.  for  the  District  of 
Columbia." 

t.  Florida.  —  Rev.  Stat.  (1892),  §g 
2830,  2837. 

Statute  authorizing  informations  in 
circuit  court,  for  misdemeanors,  is  con- 
stitutional.    King  V.  State,  17  Fla.  183. 


782 


Volume  9. 


1 0820.     INFORM  A  TIONS  IN  CRIMINAL  CASES.     1 082 1 . 


Daniel  Webster^  county  solicitor^  for  the  county  of  Orange,  prose- 
cuting for  the  state  of  Florida,  in  the  said  county,  under  oath,  infor- 
mation makes  that  John  Doe,  of  the  county  of  Orange  and  state  of 
Florida,  on  the  first  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-nine^  in  the  county  and  state  afore- 
said *  {charging  the  particular  offense  as  in  an  indictment^,'^  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  state  oi  Florida.  \ 

Daniel  Webster,  County  Solicitor  for  Orange 
County,  Florida.^ 
{Indorsements?)^ 

Form  No.  10821  .* 


1.  By  Whom  Filed.  —  An  information 
in  cases  allowed  by  statute  may  be  pre- 
sented by  the  state's  attorney  or  the 
duly  authorized  prosecuting  attorney 
of  the  circuit  court,  which  fact  must  be 
entered  upon  the  minutes.  King  v. 
State,  17  Fla.  183;  Evans  v.  State,  17 
Fla.   192;  McCoy  v.  State,  17  Fla.    193. 

In  the  circuit  court,  the  information 
must  be  filed  by  the  state  attorney. 
Fla.  Rev.  Stat.  (1892),  §  2887. 

In  the  county  court,  the  prosecuting 
attorney  shall  file  the  information. 
Fla.  Rev.  Stat.  (1892),  §§  2836,  2887. 

In  a  criminal  court  of  record,  the  in- 
formation must  be  filed  by  the  county 
solicitor.  Fla.  Rev.  Stat.  (1892),  §§ 
2830,  28S7. 

In  the  circuit  court,  the  form  of  the  in- 
formation may  be  as  follows: 

"In  the  Circuit  Court,  for  the  Fifth 
Judicial  Circuit  of  Florida,  Sumter 
County,  Fall  Term,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
ninety-nine. 

The  State  of  Florida    )  t    r 

acainst  (Information 

John  Doe.  )     ^°^  ^'^^^^«->'- 

In  the  name  and  by  the  authority  of 

the  state  of  Florida: 

Daniel  Webster,  state  attorney  for  the 
fifth  judicial  circuit  of  the  state  of 
Florida,  prosecuting  for  the  said  state, 
here  in  court  information  makes  that 
John  Doe,  of  the  county  of  Sumter  and 
state  of  Florida,  on  the  first  day  of 
January  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety- 
nine,  in  the  county  and  state  afore- 
said *  (^charging  the  particular  offense 
as  in  an  indictment);  contrary  to  the 
form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Florida.\ 
Daniel  Webster, 

State  Attorney  for  the  /^yVA  Judicial 
Circuit  oi  Florida." 


{Indorsements .) 

2.  Time  of  Commission  of  Offense.  — 
"  Then  and  there,"  used  where  two  or 
more  places  have  been  previously  men- 
tioned in  different  connections,  is  im- 
proper.    Connor  v.  State,  29  Fla.  455. 

3.  Charging  Part  —  Generally.  —  Rules 
relative  to  indictments  obtain  as  to  in- 
formations. Fla.  Rev.  Stat.  (1892),  §§ 
2830,  2890. 

In  charging  a  statutory  offense,  it  is 
necessary  to  allege  all  the  facts  and 
circumstances  which  constitute  the 
offense.  Hamilton  v.  State,  30  Fla. 
229  (citing  Humphrys  v.  State,  17  Fla. 
381). 

Consult  the  title  Indictments,  ante. 
Form  No.  10688,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Forms  Nos.  6670,  6722. 

Certainty.  —  Charging  the  offense 
with  sufficient  certainty  to  notify  the 
defendant  fully  of  the  nature  of  the 
offense  is  sufficient.  Tuberson  v.  State, 
26  Fla.  472  {citing  Green  v.  State,  17 
Fla.  669). 

4.  Conclnsion. —  Concluding  '^contrary 
to  the  laws  of  said  state,  the  good  order, 
peace  and  dignity  thereof,"  is  manda- 
tory, under  3  Ga.  Code  (1895),  §  929. 
Hardin  v.  State,  (Ga.  1899)  32  S.  E.  Rep. 

365-. 

Signature  of  Attorney. — The  prosecut- 
ing attorney  of  the  county  shall  prose- 
cute all  criminal  cases  before  the  county 
court,  and  sign  all  informations  filed  in 
said  court  by  him.  Fla.  Rev.  Stat. 
(1892),  §  2836. 

5.  Indorsements.  —  For  the  proper  in- 
dorsement upon  an  information  see 
infra.  Forms  Nos.  10852  to  10889,  ^^^ 
notes  thereto. 

6.  Georgia.  — 2,  Code  (1895),  §§  753, 
735,  738. 

A  written  accusation  must  be  framed 

by  the  judge.     3  Ga.  Code  (1895),  5^  753. 

Precedent. —  In   Hudson   v.   State,  46 
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Georgia,  Bibb  County. 

In  the  County  Court  of  said  County. 

Whereas,  Daniel  Webster  did  on  the  first  day  of  February,  iS99, 
make  before  yo^n  Marshall,  county  judge  of  said  county,  an  affidavit 
charging  yi!?^«  Z>f<?  with  the  offense  hereinafter  mentioned:^ 

Now,  in  said  court,  the  said  Daniel  Webster,  in  the  name  of  the  state 
of  Georgia,"^  accuses,  basing  said  accusation  upon  the  affidavit  afore- 
said, the  sadd  John  Doe  ^  with  the  offense  of  wilfully  and  voluntarily 
abandoning  his  child,  leaving  it  in  a  dependent  and  destitute  condition,  for 
that  the  ssdd  John  Doe,  on  the  first  day  oi  January,  i^99,^  in  the 
county  aforesaid  **  {charging  the  particular  offense  as  in  an  indictmenf)^ 
contrary  to  the  laws  of  the  said  state,  the  good  order,  peace  and 
dignity  thereof,  f 

This  first  day  of  February,  iS99. 

Daniel  Webster,  Prosecutor  and  Accuser."^ 

{Indorsements. )® 


Ga.   624,  the  information  was  as  fol- 
lows: 
^^ Georgia  —  Dougherty  County. 

Peter  McLaren,  in  the  name  and  be- 
half of  the  citizens  of  Georgia,  charges 
and  accuses  E.  L.  Hudson,  of  the 
county  and  state  aforesaid,  with  the 
offense  of  misdemeanor.  For  the  said 
E,  L.  Hudson,  on  the  ijth  day  ol  June, 
187/,  in  the  county  aforesaid,  did,  then 
and  there,  unlawfully  employ  by  an 
agent,  Watkins  Lee,  Marshall  Jackson, 
Morgan  Hall,  they,  then  and  there, 
being  servants  and  employees  of  the 
said  estate  of  Davis  Pace,  said  E.  L. 
Hudson,  then  and  there,  knowing  that 
said  servants  were  employed  on  the 
estate  of  Davis  Pace;  and  that  their 
time  with  the  said  estate  had  not  ex- 
pired, contrary  to  the  laws  of  said 
state,  the  good  order,  peace  and  dignity 
thereof. 

Dougherty  District  Conri,  July  Term, 
187/. 

T.  R.  Lyon,  District  Attorney." 

The  information  was  held  to  be  de- 
fective, (i)  because  the  name  of  the 
agent  through  whom  the  servants  were 
employed  was  not  set  forth;  (2)  be- 
cause the  executors  or  trustees  named 
who  had  charge  of  the  estate,  or  the 
name  of  the  party  who  had  the  servants 
employed,  was  not  set  forth. 

1.  Based  on  Affidavit.  —  Accusation 
shall  state  that  it  is  based  on  the  affi- 
davit. 3  Ga.  Code  (1895),  §  753;  Smith 
V.  State,  63  Ga.  168. 

2.  In  the  Name  of  the  State.  —  Accusa- 
tion shall  be  in  the  name  of  the  state. 
3  Ga.  Code  (1895),  §  753;  Smith  v.  State, 
63  Ga.  168. 

An  accusation,    under    the    County 


Court  act,  may  declare  that  "  The 
State  of  Georgia  charges,"  etc.,  and  need 
not  employ  the  formula  that  "  a  prose- 
cutor in  the  name  and  behalf  of  the 
citizens  of  Georgia  charges,"  etc.  Dick- 
son V.  State,  62  Ga.  583. 

3.  Name  of  the  accused  must  be  stated. 
3  Ga.  Code  (1895),  §  753;  Smith  v.  State, 
63  Ga.  168. 

4.  When  the  offense  was  committed 
must  be  stated.  3  Ga.  Code  (1895),  § 
753;  Smith  V.  State,  63  Ga.  i68. 

5.  Where  the  offense  was  committed 
must  be  stated.  3  Ga.  Code  (1895),  § 
753;  Smith  v.  State,  63  Ga.  168. 

6.  Charging  Part  —  Generally.  —  Ac- 
cusation shall  distinctly  set  forth  the 
nature  of  the  offense.  3  Ga.  Code 
(1895),  §  753;  Smith  V.  State,  63  Ga.  168. 

Accusation  should  be  specific  and 
certain,  so  as  to  fully  inform  the  ac- 
cused of  the  charge  against  him.  Dick- 
son V.  State,  62  Ga.  583. 

Consult  the  title  Indictments,  ante. 
Form  No.  10689,  ^"^  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Forms  Nos.  6671,  6723. 

Mere  verbal  inaccuracy,  such  as  fol- 
lowing the  names  of  the  accused  with 
a  singular  pronoun,  such  as  "  her  "  or 
"him,"  where  the  sense  calls  for  a 
pronoun  of  the  plural  number,  is  not 
a  fatal  defect.     Dickson  v.  State,  62  Ga. 

583. 

7.  Signature  of  Prosecutor. —  Accusa- 
tion shall  be  signed  by  the  prosecutor. 
3  Ga.  Code  (1895),  §  753;  Smith  v.  State, 
63  Ga.  168. 

8.  Indorsements. —  For  the  proper  in- 
dorsement upon  an  information  see 
infra.  Forms  Nos.  10852  to  10889,  and 
notes  thereto. 
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The  State  of  Idaho 

against 

/ohn  Doe. 


Form  No.  10822.1 

Information. 
In  the  District  Court  of  the  First  Judicial  Dis- 
trict of  the  State  of  Idaho,  in  and  for  the  county 
'"  of  Shoshone,  February  Term,  a.  d.  eighteen  hun- 
dred and  ninety -nine. ^  Information  for  Arson. 
Daniel  Webster,  district  attorney  of  the  District  Court  of  the  first 
judicial  district  of  the  state  of  Idaho,  in  and  for  the  county  of  Sho- 
shone, who,  in  the  name  and  by  the  authority  of  the  said  state,  prose- 
cutes in  this  behalf,  in  proper  person  comes  into  said  court,  at  the 
county  of  Shoshone,  on  the  sixth  day  of  February,  eighteen  hundred 
and  ninety-nine,  and  gives  the  said  court  to  understand  and  be 
informed  that  John  Doe  is  accused,  by  this  information,  of  the  crime 
of  arson  committed  as  follows:  The  saxd  John  Doe,  on  th^  first  day 
oi  January,  a.  d.  eighteen  hundred  and  ninety-nine,  at  the  county  of 
Shoshone,  in  the  state  of  Idaho,*  {charging  the  particular  offense  as  in 
an  indictmenf^  contrary  to  the  form,  force  and  effect  of  the 
statute  in  such  cases  made  and  provided,  and  against  the  power, 
force  and  dignity  of  the  state  of  Idaho. \ 

Daniel  Webster, 
District  Attorney  of  the  First  Judicial  District  of  the  State  of 
Idaho,  in  and  for  the  County  of  Shoshone.^ 
{Indorsements?)  * 

Form  No.  10823.* 


1.  Idaho. — Laws  (1899),  p.  168,  §  I 
et  seq.\  Laws  (1893),  p.  164,  §  I  et  seq.; 
Laws  (1891),  p.  184,  %  'i-  et  seq.;  Rev. 
Stat.  (1887),  §§  2052,  7600  et  seq. 

2.  Shall  be  filed  daring  term,  in  the 
court  having  jurisdiction  of  the  offense. 
Idaho  Laws  (1891),  p.  184,  §  2. 

3.  Charging  Part.  —  The  offense 
charged,  in  all  informations,  shall  be 
stated  with  the  same  fullness  and  pre- 
cision in  matters  of  substance  as  is  re- 
quired in  indictments  in  like  cases,  and 
in  all  cases  defendant  or  defendants 
shall  have  the  same  rights  as  to  pro- 
ceedings therein  as  he  or  they  would 
have  if  prosecuted  for  the  same  offense 
upon  indictment.  Idaho  Laws  (1899), 
p.  168,  §  3  ^/  seq. 

Consult  the  title  Indictments,  ante, 
Form  No.  10690,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Forms  Nos.  6672, 
6733- 

4.  Signature  of  Attorney.  —  The  dis- 
trict attorney  must  subscribe  his  name 
to  the  information.  Idaho  Laws  (1899), 
p.  168,  §  2:  Laws  (1891),  p,  184,  §  2; 
Rev.  Stat.  (1887),  §  2052. 

6.  Indorsements.  —  For  the  proper  in- 
dorsement  upon   an    information    see 


infra,  Forms  Nos.  10852  to  10889  and 
notes  thereto. 

6.  Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  37,  par.  235. 

Precedent.  —  In   Myers  v.  People,  67 
111.  503,  the  formal  parts  of  the  infor- 
mation were  as  follows: 
"  State  of  Illinois,  )  In  the  County 

Bureau  County.  )  '  Court  of  Bu- 
reau County.  Of  the  August  term,  in 
the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy-two. 

Be  it  remembered  that  Charles  C. 
Warren,  county  attorney  for  the  county 
of  Bureau  and  state  of  Illinois,  and 
who  prosecutes  in  this  behalf  in  the 
name  and  by  the  authority  of  the 
people  of  the  state  of  Illinois,  in  his 
own  proper  person  comes  now  here 
into  court,  and,  in  the  name  and  by 
the  authority  of  the  people  aforesaid, 
gives  the  court  to  be  informed  and  un- 
derstand that  Baltis  Myers,  on  the  ist 
day  of  fuly,  A.  D.  1872,  at  and  within 
the  county  of  Bureau  and  state  of  Illi- 
nois, (charging  the  offense  as  in  an  indict- 
ment), contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of 
the  people  of  the  state  of  Illinois." 


9  E.  of  F.  P.  —  50. 
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State  of  Illinois,     )  In  the  County  Court  of  said  County,^  of  the 

County  of  Greene.  \     '  February  Term,  a.  d.  \Z99. 

Be  it  remembered  that  Daniel  Webster,  state's  attorney^  for  the 
county  of  Greene,  and  state  of  Illinois,  who  prosecutes  in  this  behalf 
and  in  the  name  and  by  the  authority  of  the  people  of  the  state  of 
Illinois,'^  in  his  oWn  proper  person  comes  here  into  court  and  in  the 
name  and  by  the  authority  of  the  people  of  the  state  of  Illinois  afore- 
said, gives  the  court  to  be  informed  and  understand  \\i2it  John  Doe, 
late  of  said  county,  on  the  first  day  oi  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,  at  the  said  county 
of  Greene,  and  state  of  Illinois  aforesaid,*  *  {charging  the  particular 
offense  as  in  an  indictmenty'  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  state  oiIllinois.\ 

Daniel  Webster^  State's  Attorney.* 

(Jndorsements.y 


1.  County  Court.  —  Information  for 
misdemeanor  can  be  begun  and  prose- 
cuted only  in  the  county  court.  Starr 
&  C.  Anno.  Stat.  111.  (1896),  c.  37,  par. 
235;  Svvanson  v.  People,  89  111.  589; 
Cornshock  v.  People,  56  111.  App.  467; 
Gallagher  v.  People,  120  111.  179. 

2.  State's  attorney  or  attorney-general 
or  some  other  person  may  present  the 
information.  Starr  &  C.  Anno.  Stat. 
111.  (1896),  c.  37,  par.  235. 

An  information  is  to  be  regarded  as 
presented  by  the  state's  attorney,  how- 
ever it  may  be  verified,  where,  upon 
its  face,  it  purports  to  be  given  by  him 
in  his  proper  person  as  such  attorney 
and  is  signed  by  him.  Gallagher  v. 
People,  29  111.  App.  397;  Long  v. 
People,  135  111.  435. 

The  words  "county  attorney,"  used 
instead  of  "state's  attorney,"  will  not 
vitiate  the  information.  Myers  v. 
People,  67  111.  503. 

3.  An  information  must  be  carried 
on  "in  the  name  and  by  the  authority  of 
the  people  of  the  state  oi  Illinois."  Parris 
V.  People,  76  111.  274;  Gould  v.  People, 
89  111.  216;  Avery  z/.  People,  11  111.  App. 
332. 

4.  Place  of  Conunission.  —  An  informa- 
tion must  contain  the  proper  statements 
of  venue.  People  v.  Higgins,  15  111. 
no. 

5.  Charging  Fart — Generally. —  Every 
information  shall  set  forth  the  offense 
with  reasonable  certainty,  substantially 
as  required  in  an  indictment.  Starr  & 
C.  Anno.  Stat.  111.(1896),  c.  37,  par.  235; 
Parris  v.  People,  76  111.  274;  Minck  v. 
People,  6  111.  App.  127;  Avery  v.  People, 
II  111.  App.  332. 


Consult  the  title  Indictments,  ante. 
Form  No.  10691,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Forms  Nos.  6673, 
6728. 

Believed  to  be  Guilty.  —  It  is  not  suffi- 
cient to  charge  that  the  defendant  is 
believed  to  be  guilty  or  that  the  prose- 
cutor has  reason  to  suspect  his  guilt. 
Parris  v.  People,  76  111.  274. 

Surplusage.  —  Allegations  as  to  par- 
ticular method  of  the  commission  of 
the  offense  should  not  be  rejected  as 
surplusage.  Raymond  v.  People,  9 
111.  App.  344. 

6.  Conclnsion —  Generally.  —  The  con- 
clusion of  the  complaint  should  comply 
with  the  111.  Const.,  art.  6,  §  33.  Gould 
V.  People,  89  111.  216. 

^^Against  the  Peace"  etc. — An  infor- 
mation for  a  criminal  offense  should  be 
carried  on,  like  aln  indictment,  in  the 
name  of  the  people,  and  conclude, 
"  Against  the  peace  and  dignity  of  the 
same."  Parris  v.  People,  76  111.  274. 
But  this  does  not  apply  to  an  informa- 
tion under  the  school  law  to  recover  a 
fine  imposed  by  a  law  on  school  officers 
for  malfeasance.  The  information  as 
used  there  is  used  in  the  sense  of  a 
complaint.  Newton  v.  People,  72  111. 
507. 

Signature  of  Attorney. —  An  informa- 
tion signed  by  the  state's  attorney  is 
not  the  information  of  a  private  citizen 
who  makes  the  affidavit  of  verification. 
Gallagher  v.  People,  120  111.  179. 

7.  Indorsements.  —  For  the  proper  in- 
dorsement upon  an  information  see 
infra.,  Forms  Nos.  10852  to  10889,  ^^^ 
notes  thereto. 
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Form  No.  10824.1 

(Horner's  Stat.  Ind.  (1896),  §  1733.) 
State  of  Indiana,  \ 
County  of  Posey.   \ 

In  the  Posey  Circuit  Court  of  Indiana,  at  the  October  Term,  i89R* 
State  of  Indiana  ) 

against         >■  Information  for  Periury? 

John  Doe.       ) 

Daniel  Webster,  the  prosecuting  attorney*  for  the  county  of  Posey, 
gives  the  court  to  understand  and  be  informed,  that  John  Doe,  late 
of  said  county,  on  the  frst  day  oi  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine,^  at  and  in  said  county  of 
Posey  and  state  of  Indiana  aforesaid,*  {charging  the  particular  offetise 
as  in  an  indictment),^  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Indiana.  \ 

Daniel  Webster,  Prosecuting  Attorney."^ 

{^Indorsements.  )^ 

1.  Indiana.  —  Horner's  Stat.  (1896),  §§ 
1679,  1728  etseq. 

See  State  v.  Drake,  125  Ind.  367,  for 
circumstances  under  which  the  prose- 
cution by  affidavit  and  information  is 
authorized. 

Why  proceeding  is  by  information  in- 
stead of  indictment  need  not  be  stated. 
Horner's  Stat.  Ind.  (1896),  J^  1733. 

Information  need  not  allege  that  the 
grand  jury  have  been  discharged  for  the 
term.      State  v.  Duggins,  146  Ind.  427. 

Precedent.  —  In  Vaughan  v.  State,  128 
Ind.  14,  the  information,  omitting  the 
formal  parts,  was  as  follows:  '''Albert 
B.  Anderson,  the  prosecuting  attorney 
for  the  county  of  Montgomery,  gives  the 
court  to  understand  and  be  informed 
that  at  and  in  the  county  of  Montgomery 
and  State  of  Indiana,  on  the  loth  day 
of  December,  i8Sg,  ont^johnj.  Vaughan 
did  then  and  there  unlawfully,  feloni- 
ously, wilfully,  and  purposely,  and 
with  premeditated  malice,  in  a  rude, 
insolent,  and  angry  manner,  touch  one 
Mary  M.  Vaughan,  with  intent  then  and 
there,  and  thereby,  her,  the  said  Mary 
M.  Vaughan,  feloniously,  wilfully,  pur- 
posely and  with  premeditated  malice, 
to  kill  and  murder,"  etc.  —  which  was 
held  to  contain  a  good  charge  of  assault 
and  battery  with  intent  to  commit 
murder. 

2.  When  Filed.  —  Affidavit  and  in- 
formation may  be  filed  in  the  clerk's 
office  in  term  time:  they  need  not  be 
filed  in  open  court.  State  v.  Duggins, 
146  Ind.  427;  Masterson  v.  State,  144 
Ind.  240. 

Need  not  allege  that  the  court  is  in 


session.     State  v.  Duggins,  (Ind.  1896) 
45  N.  E.  Rep.  603. 

8.  Title  of  Cause.  —  Affidavit  and  in- 
formation omitting  the  title  of  the 
cause  and  the  name  of  the  court  are 
not  necessarily  defective,  these  defects 
being  considered  immaterial  under 
Ind.  Rev.  Stat.  (1894),  §  1825.  Rivers 
V.  State,  144  Ind.  16. 

4.  The  word  "affiant"  instead  of  the 
words  "  prosecuting  attorney,"  in  an 
information,  cannot  be  raised  for  the 
first  time  on  error.  Sturm  v.  State,  74 
Ind.  278. 

5.  Precise  time  need  not  be  stated, 
provided  the  offense  is  alleged  to  have 
been  committed  prior  to  the  filing  of 
the  information  and  within  the  period  of 
limitations.    Shell  z/.  State,  148  Ind.  50. 

6.  Charging  Part  —  Generally.  —  Con- 
sult the  title  Indictments,  ante.  Form 
No.  10692,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Forms  Nos.  6674,  6711. 

Illustration.  —  For  illustration  of  the 
manner  of  charging  particular  offenses 
in  Indiana  see  Form  No.  5717. 

7.  Concluding  with  a  prayer  "that  a 
warrant  be  issued  for  the  said  defend- 
ant in  this  behalf  that  he  may  answer 
in  the  premises."  does  not  control  the 
charging  part  in  the  body  of  the  in- 
formation.   Sturm  z'.  State,  74  Ind.  27S. 

Signature  of  Attorney. — The  infor- 
mation must  be  signed  and  filed  by  the 
prosecuting  attorney.  Horner's  Stat. 
Ind.  (1896),  §  1678. 

Deputy  prosecuting  attorney  may 
sign.     Stout  V.  State,  93  Ind.  150. 

8.  Indorsements.  —  For  the  proper  in- 
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Form  No.  10825  .> 

In  the  District  Court  of  Cowley  County,  in  the  State  of  Kansas. 
The  State  of  Kansas,  plaintiff,  ) 

against  >■  Criminal  Action  No.  102. 

John  Doe,  defendant.  ) 

State  oi  Kansas,  Cowley  County,  ss. 

Daniel  Webster,  county  attorney  of  Cowley  county,  in  the  state  of 
Kansas,^  in  the  name  and  by  the  authority  and  on  behalf  of  the  state 
of  Kansas,  in  his  own  proper  person  comes  now  here  into  court  and 
gives  the  court  ^  to  be  informed  and  understand  that  John  Doe,  late 
of  said  county,  on  the  first  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-nine,  in  said  county  of  Cowley  and 
state  of  Kansas,*  (charging  the  particular  offense  as  in  an  indictment'),'^ 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Kansas.  \ 

Daniel  Webster, 
County  Attorney  of  Cowley  County  in  the  State  of  Katisas.^ 
(Indorsements.)^ 

Form  No.  10826.'' 

Franklin  Circuit  Court. 
The  Commonwealth  of  Kentucky 
against 
John  Doe. 

Daniel  Webster,  commonwealth's  attorney  for  th&  fourteenth  judi- 
cial district  of  the  commonwealth  of  Kentucky,  who,  in  the  name  and 
by  the  authority  of  the  commonwealth  of  Kentucky,  for  said  common- 
wealth of  Kentucky,  prosecutes  in  this  behalf,  in  his  own  proper  per- 
son comes  into  the  said  Franklin  Circuit  Court,  this  February  term 

dorsement  upon   an    information   see  Consult    the    title    Criminal    Com- 

infra.  Forms  Nos.  10852  to  10889,  ^^^  PLAINTS,  vol.  5,  Forms  Nos.  6676,  6729, 

notes  thereto.  6730. 

1.  Kansas.  —  Gen.  Stat.  (1897),  c.  102,  Variance  between  information  and 
§§  66  et  seq..  84  et  seq.  warrant,  see  State  v.  Jarrett,  46  Kan. 

Prior    preliminary    examination    had,  754. 

nor    waiver    thereof,  need    be   stated.  Illustrations.  —  For    illustrations    of 

State  V.  Geer,  48  Kan.  752.  the   manner  of  charging  particular  of- 

2.  The  prosecuting  attorney  must  be  fenses  in  Kansas  see  Forms  Nos.  10548, 
the  informant.  Kan.  Gen.  Stat.  (1897),  10502,  10467,  9641,  9611,  9606,  9500, 
c.  102,  §  84.  5239,  4810,  251,  278. 

3.  liay  be  filed  during  term  or  in  vaca-  5.  Signature  of  Attorney.  —  The  prose- 
tion,  Kan.  Gen.  Stat.  (1897),  c.  102,  cuting  attorney  must  subscribe  his 
§  84.  name  to  the  information.     Kan.  Gen. 

4.  Charging  Part —  Generally. —  In  Stat.  (1897),  c.  102,  §  84;  Jackson  v. 
charging    a    statutory    offense,    other  State,  4  Kan.  150. 

words  conveying  the  same  meaning  as  Signature  of  the  proper  prosecuting 

those  used  in  the  statute  are  sufficient,  officer,  describing  himself  as  "  prosecul- 

State  V.   Barnett,  3  Kan.  250;  State  v.  ing    attorney,"     instead     of    "county 

White,  14  Kan.  538;  State  v.  Beverlin,  attorney,"  is  sufficient.     State  v.  Tan- 

30  Kan.  611;  State  z/.  McGaffin,  36  Kan.  nahill,   4   Kan.    117;  State  v.  Nulf,   15 

315.  Kan.  404. 

Kan.  Gen.  Stat.  (1897),  c.   102,  §  66  6.  Indorsements. —  For  the  proper  in- 

et  seq..  apply  to  both  indictments  and  dorsement    upon    an    information    see 

informations.  infra.  Forms  Nos.  10852  to  10889,  *"<i 

Consult  the  title  Indictments,  rt«/^,  notes  thereto. 

Form  No.  10694,  and  notes  thereto.  7.  Kentucky,  —  Stat.  (1894).  §  1141. 
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thereof,  a.  d.  iW9,  and  gives  the  court  now  here  to  understand  and 
be  informed  that  Johfi  Doe^  late  of  said  county  of  Franklin  and  com- 
monwealth of  Kentucky  aforesaid,  on  \\vt  first  day  oi  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  in  said 
county  of  Franklin  and  commonwealth  of  Kentucky  aforesaid,  and 
within  the  jurisdiction  of  said  court,*  {charging  the  particular  offense 
as  in  an  indictment),^  against  the  peace  and  dignity  of  the  common- 
wealth of  Kentucky,  f 

Daniel  Webster,  Commonwealth's  Attorney 
for  the  Fourteenth  Judicial  District.^ 


Superior  Criminal  Court  for  the  Parish 
of  Orleans. 


(^Indorsements.  )^ 

Form  No.  10827.* 

State  of  Louisiana,         ) 
First  Judicial  District,  >•  ss. 
Parish  of  Orleans.  ) 

Daniel  Webster,  district  attorney  of  Xh^  first  judicial  district  of  the 
state  of  Louisiana,  who,  in  the  name  and  by  the  authority  of  the 
state  of  Louisiana,  prosecutes  in  this  behalf,  in  proper  person  comes 
into  the  Superior  Crimitial  Court  for  the  parish  of  Orleans,  in  the 
parish  of  Orleans,  and  gives  the  court  here  to  understand  and  be 
informed  thaX.  John  Doe,  late  of  the  parish  oi  Orleans,  on  the.  first 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-nine,  with  force  and  arms,  in  the  parish  of  Orleans  afore- 
said, and  within  the  jurisdiction  of  the  Superior  Criminal  Court  for  the 
parish  of  Orleans,*  {charging  the  particular  offense  as  in  an  i7idictment\^ 
contrary  to  the  form  of  the  statute  of  the  state  of  Louisiana  in  such 
case  made  and  provided,  in  contempt  of  the  authority  of  said  state, 
and  against  the  peace  and  dignity  of  the  same,  f 

Daniel  Webster, 
District  Attorney  of  the  First  Judicial  District.* 

{Indorsements.  )^ 


1.  Charging  Part.  —  Information  shall 
state  the  nature  of  the  offense  charged. 
Ky.  Stat.  (1894),  §  1141. 

Consult  the  title  Indictments,  ante. 
Form  No.  10695,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Form  No.  6677. 

2.  Signature  of  Attorney.  —  The  infor- 
mation shall  be  signed  by  the  officer 
filing  it.     Ky.  Stat.  (1894),  §  1141. 

3.  Indorsements.  —  For  the  proper  in- 
dorsement upon  an  information  see  in- 
fra. Forms  Nos.  10852  to  10889,  ^^d 
notes  thereto. 

4.  Louisiana.  —  Const.  (1898),  art.  9, 
providing  that  all  criminal  prosecu- 
tions must  be  by  indictment  or  infor- 
mation. Acts(i88o),  No.  35;  Rev.  Laws 
(1897),  §  977;  State  V.  Terrebonne,  45 
La.  Ann.  25. 

The  word  "  indictment"  shall  be  un- 
derstood to  include  "  information  "  and 
"  presentment"  as  well  as  indictment. 
La.  Rev.  Laws  (1897),  §  1066. 
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6.  Charging  Part  —  Generally.  —  Con- 
sult the  title  Indictments,  ante.  Form 
No.  10696,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Form  No.  6678. 

Language  of  Statute.  —  Charging  the 
offense  substantially  in  the  words  of 
the  statute  is  sufficient.  State  v.  Henry, 
47  La.  Ann.  1587. 

Illustration.  —  For  illustration  of  the 
manner  of  charging  particular  offenses 
in  Louisiana  see  Form  No.  4939. 

6.  Conclosion,  ' '  contrary  to  the  form  of 
the  statute,"Gtc.,  applies  to  each  count 
in  the  information.  State  v.  Scott,  48 
La.  Ann.  293. 

''Against  the  peace  and  dignity  of  the 
state  "  will  be  referred  to  the  body  of 
the  information  when  these  words  fol- 
low a  negative  statement.  State  v. 
Hinton,  49  La.  Ann.  1354. 

Assistant  prosecuting  attorney  may  sign 
the  information.  State  v.  Ryder,  36 
La.  Ann.  294. 
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Form  No.  10828.1 

State  of  Michigan. 

The  Circuit  Court  of  the  County  of  Montcalm^  of  the  May  Term, 
in  the  year  i89^.2 
Montcalm  County,  ss. 

Daniel  Webster.,  prosecuting  attorney  for  the  county  of  Montcalm 
aforesaid, 3  for  and  in  behalf  of  the  people  of  the  state  of  Michigan., 
comes  into  said  court  in  the  September  term  thereof,  a.  d.  \W9,  and 
gives  it  here  to  understand  and  be  informed,  that  John  Doe.,  late  of  the 
township  of  Coral.,  in  the  county  of  Montcalm  and  state  of  Michigan, 
heretofore,  to  wit:  on  the  first  day  oi  January.,  in  the  year  one 
thousand  eight  hundred  and  ninety -nine, '^  at  the  township  of  Coral, 
in  said  J/^«/^«/z«  county,  and  state  of  Michigan  2iioxt.%2xdi*^  {charging 
the  particular  offense  as  in  an  indictment^^  contrary  to  the  form  of 


1.  Michigan.  —  How.  Anno.  Stat. 
(1882),  §  9548. 

That  a  preliminary  examination  had 
been  had,  or  been  waived,  in  cases  where 
defendant  is  not  a  fugitive  from  jus- 
tice, need  not  show  on  the  face  of  the 
information.  Washburn  v.  People,  10 
Mich.  372;  Hamilton  v.  People,  29 
Mich.  173. 

The  preliminary  examination  may  be 
waived.  Stuart  v.  People,  42  Mich. 
255;  Yanerz/.  People,  34  Mich.  286. 

Precedent  of  an  information  is  set  out 
in  Rice  v.  People,  15  Mich.  9,  as  fol- 
lows: 
"  State  of  Michigan,    \ 

County  of  Oakland.  \ 

The  Circuit  Court  for  the  County  of 
Oakland. 

Michael  E.  Crofoot,  prosecuting  at- 
torney for  the  county  of  Oakland  aiiore- 
said,  for  and  in  behalf  of  the  people  of 
the  state  of  Michigan,  comes  into  said 
court  in  the  March  term  thereof,  A.  d. 
1866,  and  gives  it  here  to  understand 
and  be  informed  that  Charles  Rice, 
Harlow  Woodard,  and  George  Hughes, 
late  of  the  township  of  Pontiac,  in  said 
county,  heretofore,  to  wit,  on  the 
twenty-first  day  of  December,  A.  D.  \%b^, 
at  the  township  of  Pontiac  aforesaid, 
and  in  the  county  aforesaid,  with  force 
and  arms,  (charging  the  offense  as  in  an 
indictment),  contrary  to  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
people  of  the  state  of  Michigan. 
Michael  E.  Crofoot, 
Prosecuting  Attorney  for  the 
county  of  Oakland." 

{Indorsements .) 

2.  Shall  be  filed  during  the  term  of  the 
court.  How.  Anno.  Stat.  Mich.  (1882), 
§  9549- 


3.  Prosecuting  attorney  of  the  proper 
county  is  the  informant.  How.  Anno. 
Stat.  Mich.  (1882),  §  9549. 

4.  "On  a  certain  date,"  used  in  de- 
scribing the  time  of  the  commission  of 
the  offense,  is  proper,  although  the 
complaint  and  warrant  state  that  it  was 
committed  "on  or  about"  that  date. 
People  V.  Flock,  100  Mich.  512. 

5.  Place  of  Commission  of  Offense. — 
The  jurisdiction  mentioned  in  the  mar- 
gin shall  be  taken  to  be  the  venue  of 
all  facts  alleged  in  the  information. 
People  V.  Schultz,  85  Mich.  114. 

6.  Charging  Part  —  Generally.  —  Of- 
fenses charged  in  informations  must 
be  stated  with  the  same  fullness  and 
precision  in  matters  of  substance  as  is 
required  in  indictments  in  like  cases. 
How.  Anno.  Stat.  Mich.  (1882),  9550 
et  seq. 

Consult  the  title  Indictments,  ante. 
Form  No.  10700,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Forms  Nos.  6682,  6713, 

6731- 

The  offense  must  not  be  misde- 
scribed;  nor  can  the  information  omit 
anything  essential  to  its  description. 
How.  Anno.  Stat.  Mich.  (1882),  §  9539. 
Enders  v.  People,  20  Mich.  233;  Mer- 
win  V.  People,  26  Mich.  298;  Chapman 
V.  People,  39  Mich.  357;  People  v. 
Olmstead,  30  Mich.  431. 

Evidential  Facts.  —  The  information 
must  state  the  crime  for  which  the 
accused  is  to  be  tried,  but  it  should  not 
state  the  evidence.  How.  Anno.  Stat. 
Mich.  (1882),  §  9539;  Morrissey  v. 
People,  II  Mich.  327.  But  compare 
People  V.  Oscar,  105  Mich.  704. 

For  a  statutory  offense,  information 
must  identify  and  distinguish  it  from 
all  others,  and  set  forth  all  of  its  statu- 
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the  statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  state  of  Michigan.\ 

Daniel  Webster, 
Prosecuting  Attorney  for  the  County  of  Montcalm?- 
(Indorsements^ 

Form  No.  10829.^ 

(Mo.  Rev.  Stat.  (1889),  §  4059.) 
State  of  Missouri,  \ 
County  of  Barton.  \ 
The  State  of  Missouri 

against  \  In  the  Circuit  Court.* 

John  Doe. 


tory  components.  How.  Anno.  Stat. 
Mich.  (1882),  §  9539;  Hall  v.  People.  43 
Mich.  417;  Koster  v.  People,  8  Mich. 
431;  People  V.  Olmstead,  30  Mich.  431. . 
Variance  between  warrant  and  infor- 
mation, see  People  v.  Foote,  93  Mich. 

Variance  between  information  and 
warrant,  see  People  v.  Bechtel,  80  Mich. 
623. 

Illustrations.  —  For  illustrations  of 
the  manner  of  charging  particular  of- 
fenses in  Michigan  see  Forms  Nos. 
10481.  10457,  9640,  9480,  9479,  6445, 
6154,  6130,  6127,  5720,  5692,  5696,  4942. 
4860,  4077,  2457,  2393,  2392,  730,  260. 

In  People  v.  Wattles,  13  Mich.  446, 
an  information  is  set  out  in  full. 

1.  Signattire  of  Attorney.  —  The  prose- 
cuting attorney  must  subscribe  his 
name  to  the  information.  How.  Anno. 
Stat.  Mich.  (1882),  §  9549;  Mentor  v. 
People,  30  Mich.  91;  Hill  v.  People,  26 
Mich.  496. 

Assistant  prosecuting  attorney  may 
sign  the  information.  People  v.  Trom- 
bley,  62  Miss.  79. 

2.  Indorsements.  —  For  the  proper  in- 
dorsement upon  an  information  see 
infra.  Forms  Nos.  10852  to  10889,  ^iid 
notes  thereto. 

3.  Missouri.  — Re\.  Stat.  (1889),  § 
4056  et  seq. 

The  word  "  information,"  used  in  Mo. 
Const.  (1875),  art.  2,  §  12,  has  been 
construed  to  mean  the  common-law 
pleading  known  by  that  name.  State 
V.  Russell,  88  Mo.  648, 

The  term  "information"  is  to  be 
understood  in  its  common-law  sense, 
that  to  say,  a  criminal  charge  exhibited 
by  the  attorney-general  or  other  proper 
officer.  Ex  p.  Thomas,  10  Mo.  App. 
24;  State  V.  Rockwell,  18  Mo.  App.  395; 
State  V.  Kirschner,  23  Mo.  App.  349; 
State  V.  Huddleston,  75  Mo.  667;  State 


V.  Sebecca,  76  Mo.  55;  State  v.  Kelm, 
79  Mo.  515;  State  v.  Hay  ward,  83  Mo. 
299;  State  V.  Russell,  88  Mo.  648;  State 
V.  Ristig,  30  Mo.  App.  360. 

Informations  in  form  of  an  affidavit 
by  a  private  person,  in  lieu  of  an  in- 
formation, as  understood  at  common 
law,  cannot  be  authorized  by  the  gen- 
eral assembly.  State  v.  Briscoe,  80 
Mo.  643  {construing  Mo.  Const.,  art.  2, 
§12). 

Running  in  the  name  of  the  county  as 
well  as  the  state,  the  allegation  relating 
to  the  county  may  be  rejected  as  sur- 
plusage in  an  information.  State  v. 
Murphy,  49  Mo.  App.  270. 

Informations  before  Justices  of  the  Peace. 
—  Prosecutions  before  justices  of  the 
peace  for  misdemeanors  shall  be  by  in- 
formation. Mo.  Rev.  Stat.  (1889),  g 
4329;  State  V.  Wonderly,  17  Mo.  App. 
597- 

The  information  before  a  justice  of 
the   peace,  for  a  misdemeanor,  as  set 
out  in  Mo.  Rev.  Stat.  (1889),  p.  2257,  is 
as  follows: 
' '  State  of  Missouri,  ) 

County  of  Barton.  \ 

cv  ^      jr  Af  -1  Before    Abraham 

iitate  of  Missouri  \      r^     .         ...  c 

aeainst  \   ^^^^'  *   justice   of 

John  Doe.         \    ^^^  l>^^^^oi  Barton 
•'  J    county,  Missouri. 

Daniel  Webster,  prosecuting  attorney 
within  and  for  the  county  of  Barton,  in 
the  state  of  Missouri,  informs  the  court 
ihaitjohn  Doe,  on  the  ftrst  day  oi  Janu- 
ary,   i8gg,  at   said   county   of   Barton, 
did  then    and  there  (charging   the  par- 
ticular offense  as  in  an  indictment). 
Daniel  Webster, 
Prosecuting  Attorney." 
4.  When  filed.  —  Informations     may 
be  filed  by  the  prosecuting  attorney,  as 
informant,    during   terrti,   or  with  the 
clerk    in    vacation.       Mo.    Rev.    Stat. 
(1889),  §  4057. 
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Daniel  Webster.^  prosecuting  attorney  within  and  for  the  county  of 
Barton,^  in  the  state  of  Missouri.,  informs  the  court  that  John  Doe^^ 
on  \.\i^  first  day  oi  January.,  a.  d.  i8P9,  at  the  said  county  oi  Barton, 
did  then  and  there  *  (charging  the  particular  offense  as  in  an  indict- 
ment\^  [contrary  to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state. f]* 

Daniel  Webster,  Prosecuting  Attorney.* 

{Indorsements.  )* 

Form  No.  10830.' 

(Mont.  Pen.  Code  (1895),  §  1833.) 

The  State  of  Montana  )      In  the  District  Court  of  the  ^<?^<?«^  Judicial 
against  >■  District,  in  and  for  the  County  of  Silver  Bow, 

John  Doe.  )  this  sixth  day  oi  January,  a.  d,  iS99. 


1.  Prosecuting  attorney  shall  make 
and  file  the  information.  Mo.  Laws 
(1895),  p.  166,  amending  Mo.  Rev.  Stat. 
(1889),  §  4330;  State  V.  Thompson,  81 
Mo.  163.  See  also  State  v.  Hayward, 
83  Mo.  299. 

Scarce  of  knowledge,  on  the  part  of 
the  prosecuting  attorney,  need  not  be 
stated.  State  v.  Fletchall,  31  Mo.  App. 
296;    State    V.    Ransberger,     106    Mo. 

135- 

2.  Name  of  the  person  charged  must  be 
stated,  provided  that  if  the  name  of  any 
person  is  unknown  such  fact  may  be 
stated  in  the  information  and  he  may 
be  charged  under  a  fictitious  name. 
Mo.  Rev.  Stat.  (1889),  §  4329;  State  v. 
Ransberger,  106  Mo.  135. 

The  prefix  "Miss"  to  a  woman's 
name  shows  that  she  is  unmarried. 
State  V.  Buck,  43  Mo.  App.  443. 

8.  Charging  Part  —  Generally.  —  The 
information  shall  set  forth  the  offense 
in  plain  and  concise  language.  Mo. 
Rev.  Stat.  (1889),  §4329;  State  z/.  Rans- 
berger, 106  Mo.  135. 

Proceedings  on  information  are  like 
proceedings  on  indictments  for  mis- 
demeanors. Mo.  Rev.  Stat.  (1S89),  § 
4062. 

Consult  the  title  Indictments,  ante. 
Form  No.  10703,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Forms  Nos.  6685,  6720. 

Charging  .  in  language  of  statute  is 
ordinarily  sufficient.  Kansas  v.  Zahner, 
73  Mo.  App.  396;  State  v.  Ragsdale,  59 
Mo.  App.  590;  State  v.  Brumley,  53 
Mo.  App.  126;  State  v.  Ramsey,  52  Mo. 
App.  688;  State  v.  Parker,  39  Mo.  App. 
116. 

The  statute  of  jeofails,  as  applicable 
to  criminal  proceedings  in  prosecutions 


by  indictment,  shall  apply  to  proceed- 
ings in  prosecutions  by  information. 
Mo.  Rev.  Stat.  (1889),  §  4061;  State  v. 
Clevenger,  20  Mo.  App.  626. 

Surplusage.  —  An  information  using 
words  in  addition  to  those  employed  by 
the  statute,  which  neither  enlarge  nor 
diminish  the  statutory  meaning,  may 
be  rejected  as  surplusage.  State  v. 
Morse,  55  Mo.  App.  332. 

Variance  between  information  and 
commitment  and  complaint,  see  State 
V.  Cornell,  45  Mo.  App.  94. 

4.  The  words  enclosed  by  [  ]  are  not 
found  in  the  statutory  form  and  do  not 
seem  to  be  necessary. 

"Contrary  to  the  form,"  etc.,  may  be 
considered  as  surplusage  when  the 
offense  charged  is  a  common- law  crime. 
State  V.  Boll,  59  Mo.  322. 

6.  Signature  of  Attorney  —  Generally. 
—  Information  shall  be  signed  by  the 
prosecuting  attorney.  Mo.  Rev.  Stat. 
(1889),  §  4057;  State  V.  O'Connor,  58 
Mo.  App.  457. 

Acting  Prosecuting  Attorney. —  Where 
a  criminal  information  is  signed  by  a 
person  as  "  acting  prosecuting  attor- 
ney," it  will  be  presumed  on  appeal 
that  such  person  was  so  acting  under 
legal  appointment.  State  v.  Fitzporter, 
17  Mo.  App.  271. 

Assistant  Prosecuting  Attorney.  —  The 
improper  signing  of  an  information  by 
an  assistant  prosecuting  attorney  is  an 
immaterial  defect.  Browne's  Appeal, 
69  Mo.  App.  159. 

6.  Indorsements.  —  For  the  proper  in- 
dorsement upon  an  information  see 
infra.  Forms  Nos.  10852  to  10889,  and 
notes  thereto. 

7.  Montana.  —  Pen.  Code  (1895),  §§ 
1730  et  seq.,  1830  et  seq. 
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John  Doe  is  accused,  by  the  county  attorney,^  by  this  information, 
of  the  crime  of  arson,  committed  as  follows: 

The  ssiid  John  Doe,  on  the.  first  day  oi  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,  at  the  county  of 
Silver  Bow,*^  {charging-  the  particular  offense  as  in  an  indictment),'^  con- 
trary to  the  form,  force,  and  effect  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Montana,  f 

Daniel  Webster,  County  Attorney  of 
Silver  Bow  county,  Montana. 
{Indorsements.  )* 

Form  No.  i  o  8  3 1  .* 
State  of  Nebraska,     ) 

r  SS 

County  of  Lancaster.  \ 

In  the  District  Court  of  the  Second  Judicial  District  of  Nebraska,  in 
and  for  Lancaster  County.^ 
The  State  0/ Nebraska,  plaintiff,  ) 

against  >•  Information. 

John  Doe,  defendant.  ) 

Be  it  remembered,  that  Daniel  Webster,  county  attorney  in  and  for 
Lancaster  county,^  and  in  the  second  judicial  district  of  the  state  of 
Nebraska,  who  prosecutes  in  the  name  and  by  authority  of  the  state 
oi  Nebraska,^  comes  here  in  person  into  court  at  this  the  October  term, 
A.  D.  i899,  thereof,  and  for  the  state  of  Nebraska  gives  the  court  to 
understand  and  be  informed  that  John  Doe,  late  of  the  county  afore- 
said, did,  on  the  first  day  of  January,  a.  d.  iS99,^  in  the  county  of 
Lancaster  and  state  of  Nebraska  aforesaid,*  ^°  {charging  the  particular 

1.  County  attorney  must  file  the  in-  infra.  Forms  Nos.  10852  to  10889,  and 
formation.     Mont.  Pen.  Code  (1895),  §     notes  thereto. 

1731-  5.  Nebraska.  —  Comp.  Stat.  (1897),  § 

Leave  of  Coort.  —  Information    need  i'>,\'2.  et  seq. 

not  show  on  its  face  that  it  was  filed  by  6.  When  Filed.  —  Information  shall  be 

leave  of  court.    State  v.  Spotted  Hawk,  filed   during   the  term.      Neb.    Comp. 

(Mont.  1899)55  Pac.  Rep.  1026.  Stat.  {1897),  §  7313.    And  cannot  be  filed 

Order  granting  leave   to  file  an  in-  in  vacation.     /«  r^  Vogland,  48  Neb.  37. 

formation    need    not    be    in    writing.  7.  The    prosecuting    attorney    of     the 

State  V.  Bowser,  (Mont.  1898)  53  Pac.  proper  county  is  the  proper  informant. 

Rep.  179.     See  form  of  such  order  set  Neb.  Comp.  Stat.  (1897),  §  7313.    And  he 

out  in  Form  No.  ,  supra.  cannot  delegate  his  authority  to  enter 

2.  Place  of  Conunission  of  Offense. —  and  file  an  information.  Richards  v. 
Charging  the  commission  of  an  offense  State,  22  Neb.  145. 

in  a  county  in  which  there  is  a  United  The  acting  county  attorney,  however. 

States   military   reservation   need    not  may   file   an    information.       Korth    v. 

show  that  the  crime  was  committed  on  State,  46  Neb.  631. 

such     reservation.     State    v.     Spotted  8.  Prosecution  in  the  name  "  of  the 

Hawk,    (Mont.     1899)    55    Pac.     Rep.  state  of  TV^f^rajy^a "  is  sufllicient.    Alder- 

1026.  man  v.  State,  24  Neb.  97. 

3.  Charging  Part.  —  Mont.  Pen.  Code  9.  "On  or  about"  may  be  used  in  al- 
(1895),  §§  1830-1861,  apply  clearly  to  leging  a  certain  date  in  an  information, 
informations  and  the  indictments.  Rema  v.  State,  52  Neb.  375. 

Consult  the  title  Indictments,  ante,  10.  "  In  the  County  Aforesaid."  —  These 

Form  No.  10704,  and  notes  thereto.  words  may  be  used  in  laying  the  venue. 

Consult    the    title    Criminal    Com-  where,  in   the   caption  of  the  informa- 

PLAINTS,  vol.  5,  Form  No.  6686.  tion,  the  name  of  the  county  and  state 

4.  Indorsements. —  For  the  proper  in-  have  been  properly  stated.  Hartley  v. 
dorsement    upon    an    information    see  State,  53  Neb.  310. 
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offense  as  in  an  indictmenf)}  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  state  of  Nebraska.\ 

Daniel  Webster  County  Attorney.* 
{Indorsements.  ^ 

Form  No.  10832.* 

Territory  of  Ne^v  Mexico,  \  In  the  District  Court,  at  the  Special  March 
County  of  Santa  Fe.  \  Term,  a.  d.  \W9. 

The  Territory  of  New  Mexico  ) 

against  >•  Information  for  Assault  and  Battery. 

John  Doe.  ) 

Be  it  remembered,  that  Daniel  Webster,  esquire,  the  duly  appointed, 
qualified  and  acting  district  attorney  in  and  for  the  counties  of  Santa 
Fe,  Rio  Arriba,  San  Juan,  and  Taos,^  and  territory  aforesaid,  who 
prosecutes  in  behalf  of  the  territory  of  New  Mexico,  comes  here  in 
person  into  court,  at  this  special  March  term  thereof,  and,  in  the 
name  and  by  the  authority  of  the  territory  of  New  Mexico,  gives  the 
court  to  understand  and  be  informed:  'X^xzX.  John  Doe,  late  of  the  said 
county  of  Santa  Fe  and  territory  of  New  Mexico  aforesaid,  on  the 
Jirst  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-nine,  at  the  county  of  Santa  Fe  aforesaid,  with  force 
and  arms,*  {charging  the  particular  offense  as  in  an  indictment^,^  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  territory  of  New  Mexico.  \ 

Daniel  Webster,  District  Attorney  for  the  Counties  of 
Santa  Fe,  Rio  Arriba,  San  Juan  and  Taos. 

{Indorsements  .^"^ 

1.  Charging  Fart — Generally. — The  fenses     in   Nebraska   see    Forms   Nos. 

information    shall   charge   the   offense  9645,  6435,  5720,  5719,  5697. 

with  the  same  fullness  and  precision  in  2.  Conclusion.  —  'Against    the  peace 

matters  of  substance  as  is  required  in  and  dignity  of  the  state"  is   not   neces- 

the    indictment.       Neb.    Comp.    Stat.  sary.     BolJin  v.  State,  51  Neb.  581. 

(1897),  §  7314  et  seq.  Prosecuting  attorney  shall  subscribe  his 

Consult  the   title  Indictments,  ante,  name  to  the  information.     Neb.  Comp. 

Form  No.  10705,  and  notes  thereto.  Stat.  (1897),  §  7313. 

Consult    the    title    Criminal    Com-  3.  Indorsements.  —  For  the  proper  in- 

PLAINTS,  vol.  5,  Forms  Nos.  6687,  6724.  dorsement    upon    an    information   see 

"■^Feloniously." — An  information,  un-  infra.  Forms   Nos.  10852  to  10889,  ^"^ 

der  Neb.   Crim.   Code,  §    16,  need    not  notes  thereto. 

charge  that  the  offense  was  committed  4.  New  Mexico.  —  Comp.  Laws  (1897), 

"feloniously."     Wagner    v.    State,  43  §§3395,  3426  f/ j<Y.;  Territory  z/.  Valen- 

Neb.  I.  cia,  2  N.  Mex.  108, 

Charging  in  language    of  statute    is  5.  The  district  attorney   for   the   first 

ordinarily  sufficient.     Bartley  v.  State,  judicial  district  of  the  territory  is  ap- 

53  Neb.  310.  pointed  for  the  counties  of  Santa  Fe, 

Surplusage.  —  Unnecessary     allega-  Rio  Arriba  and  San  Juan.     N.    Mex. 

tions   may  be   rejected   as  surplusage.  Comp.  Laws  (1897),  §  2574.     And  the 

State  V.  Kendall,  38  Neb.  817;  Hurlburt  county  of  Taos  is  attached,  for  district 

V.  State,  52  Neb.  428.  attorney  purposes,  to  the  first  judicial 

Variance    between    information   and  district.     N.  Mex.  Comp.  Laws  (1897), 

complaint,  see  Hockenberger  v.    State,  §  2575. 

49  Neb.  706.  6.  Charg^g  Part.  —  Consult  the  title 

Illustrations.  —  For    illustrations    of  Indictments,  ante.  Form  No.  10709,  and 

the  manner  of  charging   particular  of-  notes  thereto. 
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Form  No.  10833.' 

State  of  North  Dakota,  )  ^^     j^  ^^-^^^^.^^  ^  j,.^^^  j^^.^-^j  j^.^^^i^^ 

County  of  Griggs.  )  •>     j      j 

The  State  of  North  Dakota  ) 

against  >■  Criminal  Information. 

yohn  Doe.  ) 

To  the  District  Conrt  in  and  for  said  county: 

Daniel  Webster,  state's  attorney  in  and  for  the  said  county  of  Griggs, 
and  state  oi  North  Dakota,^  in  the  name  and  by  the  authority  of  the 
state  of  North  Dakota,^  informs  this  court,  that  heretofore,  to  wit: 
On  the  first  day  of  January  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine,  at  the  county  of  Griggs,  in  the  state  of 
North  Dakota,  one  John  Doe,  late  of  the  county  of  Griggs  and  state 
aforesaid,  did  commit  the  crime  of  assault,  committed  in  the  manner 
following,  to  wit: 

That  at  the  said  time  and  place  yi?^«  Doe  *  (^charging  the  particular 
offense  as  in  an  indictment^.^  This  against  the  peace  and  dignity  of 
the  state  of  North  Dakota,  and  contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  f 

Dated  this  fifteenth  day  of  December,  a.  d.  i2>99. 

Danied  Webster, 
State's  Attorney  in  and  for  Griggs  County,  N.  Z>.* 
(^Indorsements.  )^ 

Form  No.  10834.' 

State  of  Ohio,  \  In  the  Probate  Court  of  Clarke  County,  Ohio,  for 
C7ar^^  County,  ss.  )  the  term  oi  January,  a.  d.  iW9. 

Daniel  Webster,  prosecuting  attorney  for  the  state  of  Ohio,  within 
and  for  the  county  of  Clarke,^  who  for  the  said  state  of  Ohio  prosecutes 
in  this  behalf,  comes  now  here  in  said  Probate  Court,  and,  in  the 

Consult    the    title    Criminal    Com-  Consult  the  title  Indictments,  ante, 

PLAINTS,  vol.  5,  note  8,  p.  951.  Form  No.  10712,  and  notes  thereto. 

1.  North  Dakota. —  Rev.  Codes  (1895),  Consult  the  title  Criminal  Com- 
§  8039  et  seq.  PLAINTS,    vol.    5,    Forms     Nos.    6692, 

Offenses  which  may  be   prosecuted  6715. 
by  information  are  enumerated  in  N.         5.  Signature  of  Attorney. —  The  infor- 

Dak.  Rev.  Codes  (1895),  i^  7982.  mation  must  be  subscribed  by  the  name 

2.  State's  attorney  must  inquire  into  of  the  state's  attorney.  N.  Dak.  Rev. 
charges  and,  if  he  see  fit,  file  an  informa-  Codes  (1895),  §  7985. 

tion.    N.  Dak.  Rev.  Codes  (1895),  §  7983.  6.  Indorsements.  —  For  the  proper  in- 

Information    shall  be    filed   by   the  dorsement     upon   an   information   see 

state's  attorney  of  the  county  or  judi-  infra.  Forms  Nos.   10852  to  10889,  *nd 

cial  subdivision,  or  by  the  person   ap-  notes  thereto. 

pointed    to  prosecute,    as    informant.  I.Ohio.  —  In  all  criminal  prosecutions 

N.  Dak.  Rev.  Codes  (1895),  §  7985.  in   the   probate   court,  the  prosecuting 

3.  It  should  appear  from  the  title,  or  attorney  shall  immediately  file  with  the 
on  the  face  of  the  information,  that  the  court  an  information,  setting  forth 
prosecution  is  "in  the  name  and  by  briefly  and  distinctly,  but  in  plain  and 
the  authority  of  the  state."  State  v.  ordinary  language,  the  charges  against 
Hasledahl,  2  N.  Dak.  521.  the  accused  and  on  what  charges  such 

4.  Charging  Fart. — The  information  person  shall  be  tried.  Bates'  Anno, 
must  conform  to  the  requirements  of  Stat.  Ohio  (1897),  }5  6455. 

the  article  of  the  code  entitled  "  Rules  8.  Prosecuting  attorney  may  file  in- 
of  Pleading  and  Form  of  the  Informa-  formation  in  the  probate  court  without 
tion  or  Indictment."  N.  Dak.  Rev.  a  preliminary  hearing.  Bates'  Anno. 
Codes  (1895),  §  7987.  Stat.  Ohio  (1897),  §  6457. 
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name  and  by  the  authority  of  the  state  of  Ohio,  [upon  the  proper 
affidavit  filed  herein  as  required  by  law,]^  gives  the  court  to  under- 
stand and  be  informed:  T\izX  John  Doe,  late  of  said  county  of  Clarke, 
on  the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine,  in  the  said  county  of  Clarke  and  state 
of  Ohio  aforesaid,  *  {charging  the  particular  offefise  as  in  an  indictment'),^ 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Ohio.\ 

Daniel  Webster, 
Prosecuting  Attorney,  Clarke  County,  Ohio. 
{Indorsements.  ^ 

Form  No.  10835.* 

The  United  States  of  America,  )  In  the  District  Court  of  the  fifth 
Territory  of  Oklahoma,  >  judicial    district,    in    and    for    the 

County  of  Woodward.  )  county  of  Woodward  and   territory 

of  Oklahoma,  at  the  December  term  thereof,  begun  and  holden  on  the 
fourth  day  of  December,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,  in  the  city  of  Woodward. 
The  Territory  of  Oklahoma  ) 

against  V  Information  for  Assault  and  Battery. 

John  Doe.  ) 

Daniel  Webster,  county  attorney  of  Woodward  county,  in  the  terri- 
tory of  Oklahoma,  in  the  name  and  by  the  authority  and  on  behalf  of 
the  territory  of  Oklahoma,  in  his  own  proper  person  comes  now  here 
into  court  and  gives  the  court  to  be  informed  and  understand  that 
John  Doe,  late  of  said  county  of  Woodward,  in  the  territory  of  Okla- 
homa aforesaid,  on  the^^rx/day  oi  January,  a.  d.  \W9,  in  said  Wood- 
ward county  and  territory  of  Oklahoma  aforesaid,*  {charging  the 
particular  offense  as  in  an  indictment),^  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  territory  of  Oklahoma,  f 

Daniel  Webster,  County  Attorney 
of  Woodward  County,  Territory  of  Oklahoma.^ 
{Indorsements.)^ 

Form  No.  10836.'' 

1.  The  words  in  []  should  be  inserted  4.  Oklahoma.  —  Laws  (1895).  c.  41,  § 
when  the  information  is  based  upon  2,  amending  Stat.  (1893),  §  4862;  Laws 
an  affidavit  and  not  upon  preliminary  (1895),  c.  41,  §  3,  amending  Stat.  (1893), 
proceedings.  §  5023. 

2.  Charging  Part  —  Generally.  —  Con-  5.  Charging  Fart.  —  Consult  the  title 
suit  the  title  Indictments,  ante.  Form  Indictments,  ante.  Form  No.  10714,  and 
No.  10713,  and  notes  thereto.  notes  thereto. 

Consult  the  title  Criminal  Com-  Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Form  No,  6693.  plaints,  vol.  5,  Form  No.  6694. 

Negativing  Exceptions. — See  Krowen-  6.  Signature  of  Attorney.  —  County  at- 

strot  V.  State,  8  Ohio  Cir.  Dec.  119.  torney  must  subscribe  his  name  to  the 

Variance   between   information   and  information.     Okla.  Laws  (1895),  c.  41, 

complaint    see   Schmeltz    v.     State,    8  §  5. 

Ohio  Cir.  Ct.  82,  4  Ohio  Cir.  Dec.  287.  7.  Oregon.  —  Laws  (1899),   p.   99,  §  I 

3.  Indorsements.  —  For  the  proper  in-  et  seq. 

dorsement  upon  an  information  see  Form  of  the  information  shall  be  sub- 
infra.  Forms  Nos.  10852  to  10889,  *"^  stantially  as  prescribed  in  Hill's  Anno. 
notes  thereto.  Laws  Oregon  (1892),  ^  1269,  except  that 

796  Volume  9. 


10836.     INFORM  A  TIONS  IN  CRIMINAL  CASES.     10837. 


In  the  Circuit  Court  of  the  State  of  Oregon.,  for  the  County  of 
Malheur. 
The  State  of  Oregon  ) 

against  >•  Information  for  Arson. 

John  Doe.  ) 

John  Doe  IS  accused,  by  the  district  attorney  of  the  county  oi  Mal- 
heur, by  this  information,  of  the  crime  of  arson,  committed  as  follows: 

The  said  John  Doe,  on  the  first  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  ninety-nine,  in  said  county  of 
Malheur  and  state  of  Oregon  aforesaid,*  {charging  the  particular  off ense 
as  in  an  indictment\^  contrary  to  the  statutes  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Oregon.\ 

Dated  at  Vale,  in  the  county  aforesaid,  this  tenth  day  of  April,  a.  d. 

Daniel  Webster,  District  Attorney. 
{Indorsements.  )* 


Form  No.  10837.' 


State  of  South  Dakota, )  In  Circuit  Court,* 

Sixth  Judicial  Circuit.  ]  ^^'    In  and  for  Hughes  County. 

State  of  South  Dakota  ^  information. 

agamst  >•  ^^^  ^^rm,  a.  d.  i8£>9. 


John  Doe. 


the  words  "  district  attorney  "  shall  be 
used,  instead  of  the  words  "grand 
jury,"  wherever  the  same  occur.  Ore- 
gon Laws  (1899),  p.  99,  g  2. 

1.  The  charging  port  shall  be  suffi- 
cient if  stated  as  set  forth  in  Hill's 
Anno.  Laws  Oregon  (1892),  p.  looi 
et  seq.     Oregon  Laws  (1899),  p.  99,  §  2. 

Consult  the  title  Indictments,  ante. 
Form  No.  loyis.and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Forms  Nos.  6695.  6716. 

After  filing,  the  information  shall  be 
construed  like  an  indictment,  and  shall 
be  deemed  to  be  in  all  respects  the  same 
as  an  indictment,  within  the  meaning 
of  the  statutes  relating  to  indictments. 
Oregon  Laws  (1899),  p.  99,  §  3. 

2.  Indorsements.  —  For  the  proper  in- 
dorsement upon  an  information  see 
infra.  Forms  Nos.  10852  to  io88g,  and 
notes  thereto. 

3.  South  Dakota.  —  Laws  (1895),  c.  64. 
Precedent.  —  In  State   v.   Butcher,   i 

S.  Dak.  401,   the  state's  attorney  filed 
the  following  information: 
"  State  of  South  Dakota,  ) 
Connty  oi  Stanley.  \ 

The  State  of  South  DakotaV''  'cou^t""'-^ 
\fuly  Term, 


C.  M.  Butcher. 


1890. 


To  the  Honorable  G.  P.  IValdron, 
County  Judge  in  and  for  Stanley 
County,  State  of  South  Dakota: 
It  appearing  to  me,  from  the  testi- 
mony introduced  and  obtained  from 
one  Richard  Lewis,  at  an  examination 
held  before  me  at  my  office  in  the  city 
of  Fort  Pierre,  on  the  third  day  oifuly, 
one  thousand  eight  hundred  and  ninety, 
(stating  the  facts),  contrary  to  the  form 
of  the  statutes  in  such  cases  made  and 
provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  South  Dakota;  *  *  * 
Now  therefore,  in  accordance  with 
the  laws  of  this  state  herein  made  and 
provided,  I  herein  and  hereby  enter 
complaint  against  the  said  C.  M. 
Butcher,  defendant,  and  certify  that,  to 
the  best  of  my  information  and  belief, 
from  said  testimony  obtained  on  ex- 
amination, said  laws,  governing  the 
sale  of  intoxicating  liquors,  have  been 
and  now  are  being  violated. 

[Z>.  C.  Brackney,  State's  Attorney 
of  Stanley  county.]" 
The  information    was   defective,  on 
account  of  an  insufficient  statement  of 
the  offense. 

4.  Name  of  thecoort,  omitted  from  the 
caption  of  an  information,  is  a  formal 
defect.  State  v.  Brennan,  2  S.  Dak. 
384- 
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Information  for  Arson. 

The  state's  attorney  within  and  for  the  county  of  Hughes,  within 
the  sixt/i  judicial  circuit  of  the  state  of  South  Dakota,  as  informant,^ 
in  the  name  and  by  the  authority  of  the  state  of  South  Dakota^  upon 
his  oath  presents  and  charges: 

That  John  Doe,  late  of  said  county,  yeoman,  on  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety-nine,  within  the  county  of  Hughes  and  state  of  South  Dakota,  did 
commit  the  crime  of  arson,  as  follows: 

That  the  sa\d  John  Doe,  on  the  first  day  oi  January,  a.  d.  iW9,  at 
Pierre,  in  the  county  of  Hughes  and  state  of  South  Dakota,  did  * 
{charging  the  particular  offense  as  in  aft  indictment,')^  contrary  to  the 
form  of  the  statutes  in  such  case  made  and  provided  and  against  the 
peace  and  dignity  of  the  state  of  South  Dakota.\ 

Daniel  Webster, 
State's  Attorney  of  the  County  of  Hughes,  South  Dakota. 

(^Indorsements.  )^ 

Form  No.  10838.^ 
The  State  of  Texas,  \^ 
County  of  Bexar.     ) 
In  the  name  and  by  the  authority  of  the  State  of  Texas  \^ 

In  the  District  Cowrt  of  Bexar  connty ,  thirty-seventh  judicial  district, 
beginning  on  the  first  Monday  oi  January,  a.  d.  iZ99,^  Honorable 
John  Marshall,  judge,  presiding;  Daniel  IVebster,  district  attorney  of 
said  district,  duly  qualified  as  such;'  oath  thereof  first  having  been 

1.  State'sattomeyof  the  proper  county  Now  comes  Daniel  IVebster,  county 
shall  file  the  information  as  informant,  attorney  of  Freestone  county,  Texas, 
S.  Dak.  Laws  (1895),  c.  64,  §  2.  upon  affidavit  of  Samuel  Short,  hereto 

2.  Charging  Part.  —  Statutes  relating  attached  and  made  a  part  hereof,  and 
to  indictments  shall  apply  to  informa-  in  behalf  of  said  state  presents  in  the 
tions  so  far  as  maybe.  S.  Dak.  Laws  County  Conrtoi  Freestotie  county,  Texas, 
(1895),  c.  64,  §  4.  at  the  February  term,  1899,  of  said  court, 

Consult  the  title  Indictments,  ante,  that  heretofore,  to  wit:  on  or  about  the 

Form  No.  10719,  and  notes  thereto.  first  day  oi  January,  iSgg,  in   the  said 

Consult    the    title     Criminal    Com-  county  of  Freestone  and  state  of  Texas, 

PLAINTS,  vol.  5,  Form  No.  6699.  one  John  Doe,  late  of  said  county  and 

The  offense  shall  be  charged  with  the  state,  with    force  and    arms   did    then 

same  precision  and  fullness  as  in  an  in-  and  there  {charging  the  particular  offense 

dictment.  S.  Dak.  Laws  (1895),  c.  64,  S^  3.  as  in  an  indictment);    contrary  to   the 

Joinder  of  Offenses. —  See  S.  Dak.  Laws  form  of  the  statute  in  such  cases  made 

(1895),  c.  64,  S  3.  and    provided,  and  against  the   peace 

3.  Indorsements.  —  For  the  proper  in-  and  dignity  of  the  state, 
dorsement   upon    an    information  see  Daniel  Webster,  County  Attorney, 
infra.  Forms  Nos.  10852  to  10889,  and  Freestone  County,  Texas." 
notes  thereto.                                                     5.  Information  shall  commence  "  In 

4.  Texas. — Code  Crim.  Proc.  (1895),  the  name  and  by  the  authority  of  the 
art.  435  etseq.  State    of     Texas."     Tex.    Code   Crim. 

These  articles  do   not  include   fines  Proc.  (1895),  art.  466;  Johnson  z/.  State, 

and  penalties   for   contempt   of   court,  31  Tex.  Crim.  Rep.  464.     But  see  Saine 

nor    special    cases    in    which    inferior  v.  State,  14  Tex.  App.  144. 

courts  exercise  jurisdiction.    Tex.  Code  6.  Court.  —  It   shall   appear  that   the 

Crim.  Proc.  (1895),  art.  437.  information  was  presented  in   a  court 

Another  form  of  information  in  com-  having  jurisdiction  of  the  offense    Tex. 

mon  use  is  as  follows:  Code  Crim.  Proc.  (1895),  art.  466. 

"  In  the  name  and  by  the  authority  of  7.  Attorney.  —  The  information  must 

the  State  of  Texas:  show  that  it  was  presented  by  the  proper 

798  Volume  9. 


1 0838.    IN  FORM  A  TIONS  IN  CRIMINAL  CASES.     1 0838. 


made,  gives  the  court  to  know,  to  understand,  and  to  be  informed, 
that  in  the  said  county  of  Bexar  and  state  of  Texas,"^  on  or  about 
the  first  day  of  January,  a.  d.  one  thousand  eight  hundred  and 
ninety-nine,'^  one  John  I)oe,^  did  *  (charging  the  particular  offense  as 
in  an  indictment'),'*^  contrary  to  the  statute  and  against  the  peace  and 
dignity  of  the  state,  f 

Daniel  Webster, 
District  Attorney  Thirty- seventh  Judicial  District  of  Texas.^ 


oflScer.  Tex.  Code  Crim.  Proc.  (1895), 
art.  466. 

Reciting  that  the  information  was 
presented  by  "  Deputy  Co.  Atty."  desig- 
nates sufficiently  that  it  was  presented 
by  the  assistant  county  attorney.  Wilk- 
ins  V.  State,  33  Tex.  Crim.  Rep.  320. 

The  allegation  that  '^'^ Daniel  IVebster, 
county  attorney  of  Montague  county, 
Texas,  upon  affidavit  of  Samuel  Short, 
hereto  attached  and  made  a  part 
hereof,  and  in  behalf  of  the  State, 
presents  into  the  county  court  of  Mon- 
tague county,"  etc.,  shows  that  the 
proper  attorney  presented  the  infor- 
mation. Arbuthnot  v.  State,  (Tex. 
Crim.  App.  i8g6)  34  S.  W.  Rep.  269. 

1.  That  the  place  where  the  offense  is 
charged  to  have  been  committed  is  within 
the  jurisdiction  of  the  court  must  be 
stated.  Tex.  Code  Crim.  Proc.  (1895), 
art.  466. 

2.  That  the  time  of  the  commission  of 
the  offense  be  some  date  anterior  to  the 
filing  of  the  information,  and  that  the 
offense  does  not  appear  to  be  barred 
by  limitation,  must  appear  in  the  in- 
formation. Tex.  Code  Crim.  Proc. 
(1895),  art.  466. 

Information  charging  commission  of 
offense  "  September  first,  x'igs"  is  de- 
fective, the  information  being  filed  on 
"August  2ist,  i&gs"  Mcjunkins  v. 
State,  37  Tex.  Crim.  Rep.  117. 

An  information  and  complaint  pre- 
sented and  filed  on  the  day  on  which 
the  offense  is  alleged  to  have  been  com- 
mitted are  defective,  under  Tex.  Code 
Crim.  Proc,  art.  420,  subs.  6,  requir- 
ing the  time  to  be  stated  as  anterior  to 
the  presentment  of  the  indictment  or 
information.  Gill  v.  State,  (Tex.  Crim. 
App.  1892)  20  S.  W.  Rep.  578. 

Variance  between  date  in  the  com- 
plaint and  the  date  in  the  information 
may  be  fatal.  McKinney  v.  State, 
(Tex.  Crim.   App.   1899)  49  S.  W.  Rep. 

376. 

3.  Name  of  Acctised.  —  Information 
must  contain  the  name  of  the  accused, 
or  it  must  be  stated  therein  that  his 
name  is  unknown,  giving  a  reasonably 


accurate  description  of  him.  Tex.  Code 
Crim.  Proc.  (1895),  art.  466.  But  com- 
pare Curry  v.  State,  (Tex.  Crim.  App. 
1893)  24  S.  W.  Rep.  516. 

4.  Charging  Part  —  Generally.  —  The 
rules  laid  down  in  this  chapter  with 
respect  to  the  allegations  in  indictments 
and  the  certainty  required  are  applica- 
ble also  to  informations.  Tex.  Code 
Crim.  Proc.  (1895),  art.  468. 

Consult  the  title  Indictments,  ante. 
Form  No.  10721,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Form  No.  6701. 

Offense  must  be  set  forth  in  plain 
and  intelligent  words.  Tex.  Code 
Crim.  Proc.  (1895),  art.  466. 

Variance  between  information  and 
complaint,  see  Landrum  v.  State,  37 
Tex.  Crim.  Rep.  666;  Little  v.  State, 
(Tex.  App.  1892)  19  S.  W.  Rep.  332; 
Riddle  v.  State,  (Tex.  Crim.  App.  1894) 
25  S.  W.  Rep.  21, 

Variance  between  information  and 
warrant,  see  Kinley  v.  State,  29  Tex. 
App.  532. 

The  information  cannot  go  beyond 
the  charge  set  out  in  the  complaint. 
Baker  v.  State,  (Tex.  Crim.  App.  1896) 
35  S.  W.  Rep.  666. 

Illustration.  —  For  illustration  of  the 
manner  of  charging  particular  offenses 
in  Texas  see  Forms  Nos.  9544,  5174. 

5.  Conclusion  ' '  against  the  peace  and 
dignity  of  the  State  "  is  the  proper  and 
necessary  conclusion.  Tex.  Code 
Crim.  Proc.  (1895),  art.  466;  Wright  v. 
State,  37  Tex.  Crim.  Rep.  3.  But  each 
count  need  not  so  conclude.  Alexan- 
der V.  State,  27  Tex.  App.  533. 

An  information  charging  a  violation 
of  a  city  ordinance  need  not  conclude 
"against  the  peace  and  dignity  of  said 
state."  Curry  v.  State,  (Tex.  Crim. 
App.  1893)  24  S.  W.  Rep.  516.  See  also 
Leach  v.  State,  36  Tex.  Crim.  Rep.  248. 

Signature  of  Attorney.  —  Information 
shall  be  signed  by  the  district  or  county 
attorney  officially.  Tex.  Code  Crim. 
Proc.  (1895),  art.  466. 

Information  must  be  signed  by  the 
prosecuting  attorney,  though  an  indict- 
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(Indorsements.y- 

Form  No.  10839.* 

(Utah  Rev.  Stat.  (1898),  §  4731.) 
The  State  of  Utah 
against 
John  Doe. 

In  the  District  Court  of  the  First  District,  in  and  for  the  County  of 
Uinta,  the  twenty-seventh  day  of  September^  a.  d.  i8S9. 

John  Doe  is  accused,  by  the  county  attorney,  by  this  information, 
of  the  crime  of  arson,  committed  as  follows: 

The  said  yi7^«  Doe,  on  the  ^r^/ day  oi  January,  a.  d.  \W9,  at  the 
county  of  Uinta,  {charging  the  particular  offense  as  in  an  indictment)  *  ^ 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state  of  Utah.\ 

Daniel  Webster,  County  Attorney. 
{Indorsements.  )^ 

Form  No.  10840.* 

State  of  Vermont,      \  Windsor  County  Court. 

Windsor  County,  ss.  f  At  the  June  Term,  began  and  holden  at  Wood- 
stock on  the  first  Tuesday  of  June^  a.  d.  i%99,  within  and  for  the 
County  of  Windsor. 

Be  it  remembered  that,  at  a  County  Court  begun  and  holden  at 
Woodstock,  within  and  for  the  county  of  Windsor  aforesaid,  on  the 
first  Tuesday  of  June,  A.  D.  iS99,  Daniel  Webster,  state's  attorney 
within  and  for  the  said  county  of  Windsor,^  comes  here  into  open 
court  in  his  proper  person  and  upon  his  oath  of  office  gives  the  said 
court  to  understand  and  be  informed  that  John  Doe,  of  Woodstock,  in 
said  county  of  Windsor,  on,  to  wit,  the  first  day  of  January,  a.  d. 
\W9,  at  said  Woodstock  in  said  county  of  Windsor,  {charging  the  par- 
ticular offense  as  in  an  indictment)  *  ^  contrary  to  the  form,  force  and 

ment  will  not  be  invalid  for  a  want  of  Prosecution  by  information  is  recog- 

the  official  signature  of  the  county  or  nized   in  Vermont.     State  v.  Keyes,   8 

district   attorney.      Jones  v.    State,   30  Vt.  57. 

Tex.  App.  426.  The  statutory  form  may  be  followed, 

Prosecuting  attorney's  name  may  be  without    regard    to   the    common-law 

type-written,  instead  of  written  in  ink  forms,  provided  it  does  not  prejudice 

with  his  pen.     Miller  v.  State,  36  Tex.  the  constitutional  rights  of  the  defend- 

Crim.  Rep.  47.  ant.     State  v.  Hodgson,  66  Vt.  134. 

1.  Indorsements. —  For  the  proper  in-  6.  State's  attorneys  shall  file  all  in- 
dorsement upon  an  information  see  formations.  Vt.  Stat.  (1894),  §§  1867, 
infra.  Forms  Nos.  10852  to  10889,  ^^^  2955. 

notes  thereto.  Tinder  Oath.   —  In   State   v.   Sickle, 

2.  Utah.  — Rev.  Stat.  (1898),  §§4509,  Brayt.  (Vt.)  132,  it  was  held  that  it  is 
i,(^%%  et  seq.,  i^Ti'^  et  seq.  not  necessary  for  the  district  attorney 

3.  Charging  Part.  —  Utah  Rev.  Stat,  to  state  that  he  informs  under  his  oath 
(1898),  ^§  4728-4755,   apply  equally   to  of  office. 

informations  and  indictments.  6.  Charging  Part  —  Generally. —  Vt. 

Consult  the  title  Indictments,  aw/^,  Stat.  (1894),  ^§  1901-1912,  apply  equally 

Form  No.  10722,  and  notes  thereto.  to  informations  and  indictments. 

Consult    the     title    Criminal  Com-  Consult  the  title   Indictments,  ante, 

PLAINTS,  vol.  5,  Form  No.  6702.  Form  No.  10723,  and  notes  thereto. 

4.  Vermont. —  Stat.  (1894),  §§  1867,  Consult  the  title  Criminal  Com- 
1895,  1901  et  seq.  PLAINTS,  vol.  5,  Form  No.  6703. 
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effect  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state,  f 

Daniel  Webster,  State's  Attorney. 
(J'ndorsements.y- 

Form  No.  10841.^ 

In  the  Fourth  Judicial  Circuit. 

Virginia,  I  to  wit  • 

Henrico  County,  f 

Be  it  remembered  that  Daniel  Webster,  attorney-general  for  the 
commonwealth  of  Virginia,  who  for  said  commonwealth  prosecutes 
in  this  behalf,  comes,  on  the  fifteenth  day  of  February,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety-nine,  into  the  Circuit 
Court,  holden  for  the  said  county  of  Henrico,  being  one  of  the  coun- 
ties composing  the  fourth  judicial  circuit  aforesaid,  and  gives  the 
said  court  to  understand  and  be  informed  that  John  Doe,  late  of  said 
county  of  Henrico  and  commonwealth  of  Virginia  aforesaid,  yeoman, 
on  the  first  day  oi  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine,  at  said  county  of  Henrico  and  com- 
monwealth of  Virginia  aforesaid,*  {charging  the  particular  ojfense  as 
in  an  indictment'),'^  against  the  peace  and  dignity  of  the  common- 
wealth of  Virginia.\ 

Wherefore  the  said  Daniel  Webster,  attorney-general  as  aforesaid, 
prays  the  consideration  of  the  court  here  in  the  premises,  and  that 
due  process  of  law  be  awarded  against  the  said  John  Doe  in  this 
behalf  to  make  him  answer  to  the  said  commonwealth  of  Virginia, 
touching  and  concerning  the  premises  aforesaid. 

Daniel  Webster,  Commonwealth's  Attorney. 

{Indorsements^^ 

Form  No.  10842.'' 
State  of  Washington,^  \ 
County  of  Spokane.        j 

In  the  Superior  Court  of  the  State  of  Washington  for  the  County  of 
Spokane. 

Criminal  Jurisdiction. 
The  State  of  Washington  )  ^      ^^^ 

t\     ri  \  Information  for  Arson. 

Illustration.  —  For  illustration  of  the  4.    Washington.  —  Ballinger's  Anno, 

manner  of  charging  particular  offenses  Codes  &  Stat.  (1897),  §§  6805,  6824  et 

in  yermontsee  Form  No.  4892.  seg.,  6839  et  seq. 

1.  Indorsements.  —  For  the  proper  in-  Offenses  which  may  be  prosecuted 
dorsement  upon  an  information  see  by  information  are  enumerated  in  Bal- 
infra.  Forms  Nos.  10852  to  10889,  and  linger's  Anno.  Codes  &  Stat.  Wash, 
notes  thereto.  (1897),  §  6802.     See  also  State  v.  Nel- 

2.  Virginia.  —  Code  (1887),  §  3989  ^^^  son,  13  Wash.  523;  In  re  Humason,  46 
seq.  Fed.    Rep.  388;  State  v.  Nordstrom,  7 

8.  Charging  Part.  —  Va.  Code  (1887),  Wash.  506;  Lybarger  z/.  State,  2  Wash. 

§§  3989-4015,  applies  equally  to  indict-  552;  State  v.  Baldwin,  15  Wash.  15. 
ments,  presentments  and  informations.        5.  That   prosecution  was  in    name  of 

Consult  the  title  Indictments,  ante,  state  sufficiently  appears  when  the  in- 

Form  No.  10724,  and  notes  thereto.  formation    is    entitled    the  "State    of 

Consult    the    title    Criminal    Com-  Washington."      State     v.     Devine,    6 

PLAINTS,  vol.  5,  Form  No.  6704.  Wash.  587. 
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John  Doe  is  accused  by  the  prosecuting  attorney  of  the  county  of 
Spokane  and  state  of  Washington'^  by  this  information  of  the  crime  of 
arson  committed  as  follows:  The  sa\6.  John  Doe,  on  the  first  day 
of  January,  iS99,^  in  the  county  of  Spokane  aforesaid  *  {charging  the 
particular  offense  as  in  an  indictment)^  contrary  to  the  form,  force  and 
effect  of  the  statute  in  such  cases  made  and  provided  and  against  the 
peace  and  dignity  of  the  people  of  the  state  of  Washington.  \ 

Daniel  Webster, 
Prosecuting  Attorney  of  said  County  of  Spokane.^ 
{Jndorsements.  )* 

Form  No.  i  o  8  4  3  .• 

(Wis.  Stat.  ^1898),  ^  4657.) 
State  of  Wisconsin,    \  -.     .,     ^.      .,  ^       ,  - 
Dodge  Coyxx^ty.  [  In  the  Or.«./ Courts 

The  State  of  Wisconsin 

against 

John  Doe. 

I,  Daniel  Webster,  district  attorney  for  said  county,®  hereby  inform 
the  court  that,  on  \h&  first  day  oi  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine^  at  said  county,^"  John 

ing  attorney  must  subscribe  his  name 
to  the  information.  Ballinger's  Anno. 
Codes  &  Stat.  Wash.  (1897),  §  6832. 

Deputy  prosecuting  attorney  may 
subscribe  his  principal's  name  to  the 
information.  Hammond  v.  State,  3 
Wash.  171. 

6.  Indorsements.  —  For  the  proper  in- 
dorsement upon  an  information  see  in- 
fra. Forms  Nos.  10852  to  10889,  ^-nd  notes 
thereto. 

6.  Wisconsin.— ^\.2X.  (1898),  §§4638 
et  seq.,  4648  et  seq.,  4657  et  seq.  State  7/. 
Leicham,4i  Wis.  565;  Rowan  v.  State, 
30  Wis.  129;  Petition  of  Bergin,  31 
Wis.  383;  Rowan  v.  State,  30  Wis.  129; 
State  V.  Welch,  37  Wis.  196;  Const., 
art.  7,  §  17. 

7.  Shall  be  filed  during  term  of  court. 
Wis.  Stat. (1898),  §  4649;  Inre  Vogland, 
48  Neb.  37;  Stefani  v.  State.  124  Ind.  3. 

8.  That  proper  person  presented  the 
information  should  appear.  Wis.  Stat. 
(1898),  §  4658. 

9.  The  day  certain  upon  which  the 
offense  was  committed  should  be  stated. 
Mau-zau-mau-ne-kah  v.  U.  S.,  i  Pin. 
(Wis.)  124. 

10.  "  Then  and  there  "  may  be  used  in 
referring  to  the  place  of  the  commission 
of  the  offense,  where  the  venue  has 
been  properly  mentioned  in  the  caption. 
State  V.  S.  A.  L.,  77  Wis.  467. 

That  offense  has  been  committed 
within  the  jurisdiction  of  the  court,  or 
is  triable  therein,  should  be  stated. 
Wis.  Stat.  (1898),  §  4658. 


That  grand  jtury  was  not  in  session  need 
not  be  stated.  State  v.  Anderson,  5 
Wash.  350. 

1.  Prosecuting  attorney  must  be  the 
informant.  Ballinger's  Anno.  Codes 
&  Stat.  Wash.  (1897),  §  6832. 

2.  "  On  or  abont "  may  be  used  in  al- 
leging the  time  of  the  commission  of  the 
offense.  State  z/.  Williams,  13  Wash.  335. 

8.  Charging  Part  —  Generally.  —  Pro- 
ceedings upon  an  information  shall  be, 
as  near  as  may  be,  like  proceedings 
upon  indictment.  Ballinger's  Anno. 
Codes  &  Stat.  Wash.  (1897),  §  6832. 

Consult  the  title  Indictments,  ante. 
Form  No.  10725,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Form  No.  6705. 

No  affidavit  is  required  to  base  the  in- 
formation upon  when  the  information 
itself  recites  facts  sufficient  to  bring 
the  case  within  Wash.  Laws  (1890),  p. 
loo,  §  I,  subs.  4.  Hammond  v.  State, 
3  Wash.  171. 

Disjunctive  averments,  see  State  v. 
Brookhouse,  10  Wash.  87. 

Charging  in  language  of  statute  is  or- 
dinarily sufiScient.  State  v.  Reis,  9 
Wash.  329. 

Variance  between  information  and 
complaint,  see  State  v.  Myers,  8  Wash. 

177- 

Illustration.  —  For  illustration  of  the 
manner  of  charging  particular  offenses 
in  Washington  see  Forms  Nos.  9466, 
2450. 

4.  Signature  of  Attorney.  —  Prosecut- 
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Doe  ^  *  did  (^charging  the  particular  offense  as  in  an  indictments^  against 
the  peace  and  dignity  of  the  state  of  Wisconsin,  f 
Dated  this  fourteenth  day  of  February,  iS99. 

Daniel  Webster,  district  attorney.^ 
(^Indorsements.  )* 

Form  No.  10844.^ 

(Wyoming  Laws  (1895),  c.  123,  §  5.) 

Coun^tro^f  '^AlZir'''^'  \  ^"  ^^^  ^"^'"^'^^  ^^""^  ^°'  ^^'^  ^^'^"^y-' 

Comes  now  Daniel  Webster,  county  and  prosecuting  attorney  of  the 
county  of  Albany,''  in  the  state  of  Wyoming,  and,  in  the  name  and  by 
the  authority  of  the  state  of  Wyoming,  informs  the  court  and  gives 
the  court  to  understand  that  John  Doe,  late  of  the  county  aforesaid, 
on  the  first  day  oi  January,  a.  d.  iZ99,  at  the  county  of  Albany,  in  the 
state  of  Wyoming,*  did  {charging  the  particular  offense  as  in  an  indict- 
menf)^   contrary  to   the    form  of   the    statute   in   such   case   made 


1.  Defendant's  name  should  be  stated, 
or  he  should  be  described  as  a  person 
whose  name  is  unknown  to  the  in- 
formatit.     Wis.  Stat.  (1898).  §  4658. 

2.  Charging  Part  —  Generally.  —  The 
law  and  rules  relating  to  indictments 
are  equally  applicable  to  informations, 
in  Wisconsin.  Wis.  Stat.  (1898),  § 
4651  et  seq. 

Consult  the  title  Indictments,  ante. 
Form  No.  10727,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
plaints, vol.  5,  Forms  Nos.  6706,  6732. 

Certainty. — Thfe  offense  charged  shall 
be  stated  in  plain,  concise  language, 
without  prolixity  or  unnecessary  repeti- 
tion.    Wis.  Stat.  (1898).  ^  4650. 

The  offense  should  be  charged  with 
such  degree  of  certainty  that  the  court 
may  pronounce  judgment,  upon  con- 
viction, according  to  the  right  of  the 
case.     Wis.  Stat.  (1898),  §  4658. 

Folloiuing  the  words  of  the  statute  is 
generally  sufficient,  but  not  necessarily 
so.  Clifford  v.  Stale,  29  Wis.  327;  State 
V.  Delue,  2  Pin.  (Wis.)  204. 

In  charging  a  statutory  offense,  con- 
sisting in  the  wilful  and  malicious 
commission  of  an  act,  omitting  the 
words  "  wilfully  "  or  "  maliciously  "  is 
fatal.  State  v.  Delue,  2  Pin.  (Wis.)  204. 
Where  different  grades  of  the  same 
general  offense  are  defined,  certain 
special  circumstances  being  included 
as  essential  elements  in  the  definition 
of  the  higher  grade  and  excluded  by 
negative  words  in  the  definition  of  the 
lower  grade,  an  information  charging 
the  lower  grade  need  not  negative  the 
presence  of  such  circumstances.  State 
V.  Kane,  63  Wis.  260. 


Immaterial  Defects.  —  See  Wis.  Stat. 
(1898),  §  4659. 

Illustrations  of  the  manner  of  charg- 
ing particular  offenses  in  Wisconsin, 
see  Forms  Nos.  10568,  5187,  4972,  5187, 
2453,  252. 

3.  Concluding  "  against  the  peace  and 
dignity  of  the  State,'*  as  provided  for  by 
Wis.  Const.,  art.  7,  §  16,  has  no  appli- 
cation to  informations  filed  by  district 
attorneys.  Nichols  v.  State,  35  Wis. 
308. 

District  attorney  shall  subscribe  his 
name  to  information  as  informant. 
Wis.  Stat.  (1898).  §  4649. 

4.  Indorsements.  —  For  the  proper  in- 
dorsement upon  an  information  see 
infra.  Forms  Nos.  10852  to  10889,  and 
notes  thereto. 

5.  Wyoming.  —  Laws  (1895),  c.  123, 
§1. 

6.  May  be  filed  daring  .term  time  or  in 
vacation.  Wyoming  Laws  (1895),  c. 
123,  §  2. 

7.  County  and  prosecuting  attorney,  as 
informant,  must  file  the  information. 
Wyoming  Laws  (1895),  c.  123,  §  2. 

8.  Charging  Part.  —  The  provisions  of 
the  code  of  criminal  procedure,  as 
found  in  title  39  of  the  Revised  Statutes 
of  Wyoming,  and  all  other  provisions 
of  law  applying  to  prosecutions  upon 
indictments,  shall,  in  the  same  manner 
and  to  the  same  extent,  as  near  as  may 
be,  apply  to  informations.  Wyoming 
Laws  (1895),  c.  123,  §  13;  Van  Horn  v. 
State,  5  Wyoming  501. 

Consult  the  title  Indictments,  ante,, 
Form  No.  10728,  and  notes  thereto. 

Consult  the  title  Criminal  Com- 
PL.\i.\TS,  vol.  5,  Forms  Nos.  6707,  6719. 
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and  provided,  and  against  the  peace  and  dignity  of  the  state  of 
Wyoming,  f 

Daniel  Webster.,  County  and 
Prosecuting  Attorney  of  the  County  of  Albany?- 
{Indorsements.  )2 

Form  No.  10845.* 

United  States  of  America.,  \ 
District  of  Colorado.  \ 

At  the  November  term  of  the  District  Court  of  the  United  States  of 
America,  in  and  for  the  district  of  Colorado.,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine.,  begun  and  holden  in  the 
city  of  Denver,  within  said  district,  on  the  first  Tuesday  of  November., 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-nine. 

District  of  Colorado,  ss. :  Be  it  remembered  that  Daniel  Webster, 
attorney  of  the  United  States  of  America  for  said  district,  who,  for 
the  said  United  States  of  America  in  this  behalf  prosecutes,  in  his 
own  person  comes  here  into  the  said  District  Court  for  the  said  dis- 
trict, on  the  fifteenth  day  of  November,  in  this  said  term,  and  for 
the  said  United  States  of  America  gives  the  court  here  to  under- 
stand and  be  informed  that  John  Doe,  late  of  the  city  of  Denver,  in 
the  said  district  of  Colorado,  on  they?rj/day  oi  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  ninety-nine,  at  the  said 
city  oi  Denver,  in  the  said  district,*  {charging  the  particular  offense  as 
in  an  indictmenf),^  contrary  to  the  form  of  the  statute  of  the  United 
States  in  such  case  made  and  provided,  and  against  their  peace  and 
dignity,  f 

Daniel  Webster, 
United  States  District  Attorney  for  Colorado. 

{Indorsements.')^ 

2.  Containing  Jfore  than  One  Count.^ 

Information  charging  in  the  language  701;  U.  S.  v.  Shepard,  i  Abb.  (U.  S.) 

of  the  statute  is  ordinarily   sufficient.  431. 

In  re  McDonald,  4  Wyo.  150.  Leave  of  court,  to  file  the  information, 

1.  Conolasion. — ''  Against  the  peace  and  must  be  had.  U.  S.  v.  Smith,  40  Fed. 
dignity  of  the  state  of  Wyoming"  is  the  Rep.  755;  U.  S.  v.  Baugh,  i  Fed.  Rep. 
necessary  conclusion.     Wyoming  Laws  784. 

(1895),  c.  123,  §  12.  The  information  must  be  based  on  oath 
Signature  shall  be  subscribed  by  the  or  affirmation,  stating  the  charge  sub- 
prosecuting  attorney.     Wyoming  Laws  stantially  in  the  language  of  the  stat- 
(i8qs),  c.  123,  §  2.  ute    creating    the    offense.     U.    S.    v. 

2.  Indorsements.  —  For  the  proper  in-  Baugh,  i  Fed.  Rep.  784;  U.  S.  v. 
dorsement   upon   an    information    see  Strickland,  25  Fed.  Rep.  469. 

infra.  Forms  Nos.  10852  to  10889,  and  4.  Charging  Part.  —  Consult  the  title 

notes  thereto.  Indictments,  ante.  Form  No.  10729,  and 

S.   Unitea  States.  —  U.   S.   Rev.   Stat,  notes  thereto. 

(1878),  §  1022.  providing  that  all  crimes  5.  For  statutory  provisions  relating  to 

and   offenses    committed  against   pro-  counts  in  informations,  generally,  see 

visions  of   the  Crimes    act  which  are  list  of   statutes    cited   ante,  note  2,   p. 

not  infamous  may  be  prosecuted  by  in-  629;   and  list  of   statutes   cited    supra, 

formation   filed  by  a  district  attorney,  note  3,  p.  773. 

See  also  Hurtado  v.  People,  no  U.  S.  Omitting  name  of  connty  attorney  at  the 

516;  U.  S.  V.  Waller,   i   Sawy.  (U.  S.)  beginning  of    the   second     and     third 

804  Volume  9. 


1 0846.    IN  FORM  A  TIONS  IN  CRIMINAL  CASES.     1 0850. 

Form  No.  10846.' 

(2  Chit.  Cr.  L.  (5th  Am.  from  2d  Lond.  ed.)  6.) 

{Commencing  as  in  Form  No.  10812,  and  continuing  down  to  f.) 
And   the  said  attorney  general  of  our  said  lord  the  king,   who 
prosecutes  as  aforesaid,  further  gives  the  court  here  to  understand 
and  be  informed  that  the  said  John  Doe,  late  of  {continuing  and  con- 
cluding as  in  the  first  count\ 

Form  No.  10847.* 

{Commencing  as  in  first  count,  and  continuing  down  to  f .) 
And  the  district  attorney  aforesaid,  who  prosecutes  as  aforesaid, 
in  the  name  and  by  the  authority  of  the  people  of  the  state  of  Colo- 
rado aforesaid,  further  gives  the  court  to  understand  and  be  informed 
that  the  said  John  Doe,  late  of  {continuing  and  concluding  as  in  first 
cmini). 

Form  No.  10848.^ 

(Precedent  in  State  v.  Wilson,  30  Conn.  501.) 

{Commencing  as  in  the  first  count  and  continuing  down  to  f.) 
And  said  attorney  further  presents  and  informs  that,  on  the  Ifth 
day  of  September,  1S6I,  at  said  city  oi  Hartford,  the  said  George  Wil- 
son and  William  Marsh,  with  force  and  arms,  willfully  and  maliciously 
did  {charging  the  offense  as  in  an  indictment),  all  of  which  is  a  high 
crime  and  a  misdemeanor  and  against  the  peace. 

[^Daniel  Webster,  Attorney. 
{Indorsements.')^  * 

Form  No.  i  0849.^ 

{Commencing  as  in  Form  No.  1081(5,  and  continuing  down  to  \.') 
And  the  said  attorney  of  the  United  States,  for  said  district,  who 
prosecutes  as  aforesaid,   for  the  said  United  States  of  America,  fur- 
ther gives  the  court  here  to  understand  and  be  informed  that  the 
said  John  Doe,  {continuing  and  concluding  as  in  first  count). 

3.  Agrainst  a  Corporation. 

Form  No.  10850.* 

State  of  Indiana^  ) 

ss. 


'■\ 


County  of  Posey 

counts  is  immaterial  where  such  name  4.  Indorsements,  —  For  forms  of  the 

is    properly   stated   in  the  first  count,  proper  indorsements  to  be  made  upon 

State  V.  Looker,  54  Kan.  227.  the  indictment  see  infra.  Forms  Nos. 

"Further  Swears."  —  An  information,  10852  to  ic 


the  second  count  of  which  began  with  5.  United  States.  —  Rev.  Stat.  (1878), 
the  statement  that  the  person  who  §  1022.  See  also  supra,  note  5,  p.  804. 
made  the  affidavit  "further  swears,"  6.  Indiana. — Horner's  Stat.  (1896),  § 
instead  of  that  the  prosecuting  attorney  1685.  See  also  the  title  Indictments, 
"  further  shows  to  the  court,"  should  ante,  note  6,  p.  737,  for  statutes  author- 
not  be  quashed.  Fisher  v.  State,  2  Ind.  izing  indictments  and  informations 
App.  365.  against  corporations. 

1.  See  supra,  note  5,  p.  804.  With  Form  No.  10850  as  an  illustra- 

2.  See  supra,  note  5,  p.  804.  tion,  referring  to  Forms  Nos.  10812  to 

3.  See  supra,  note  5,  p.  804.  10845,  supra,  an  information  against  a 
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In  the  Fosey  Circuit  Court  of  Indiana,  at  the  October  Term,  i89P. 
State  of  Indiana  )       ,   r  ^-       r      /■ 

against  [  "^^^l,,^^  ^'''''"'"^ 

The  Mount  Vernon  Traction  Company.  )  JJ        )• 

Daniel  Webster,  the  prosecuting  attorney  for  the  county  of  Fosey, 
gives  the  court  to  understand  and  be  informed  that  The  Mount  Ver- 
non Traction  Company,  a  corporation  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Indiana,"^  and  operating  a  line  of  railroad  in 
and  through  said  county  of  Fosey,  in  the  state  of  Indiana  aforesaid, 
on  the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-nine,  at  and  in  said  county  of  Fosey  and 
State  of  Indiana  aforesaid,  {charging  the  particular  offense  as  in  an 
indictment^,^  contrary  to  the  form  {continuing  and  concluding  as  in 
Form  No.  1082Ji). 

4.  For  Attempt  to  Commit  Crime.^ 

Form  No.  i  0851.^ 
State  of  Washington,  \ 
County  of  Spokane.     \ 

In  the  Superior  Court  of  the  State  of  Washington  for  the  County  of 
Spokane. 

Criminal  Jurisdiction. 
The  State  of  Washington  )  ^      j^^ 

r  f    rj  \  Information  for  attempt  to  commit  arson. 

John  Doe  is  accused  by  the  prosecuting  attorney  of  Spokane,  and 
State  of  Washington,  by  this  information,  of  the  crime  of  attempting 
to  commit  arson,  committed  as  follows: 

The  sz.\d.  John  Doe,  on  th^ first  day  oi  January,  a,  d.  i895,  in  the 
county  of  Spokane  aforesaid,  {chargifig  the  particular  offense  as  in  an 
indictment'),^  contrary  to  the  form,  force  and  effect  (continuing  and 
concluding  as  in  Form  No.  108Jf2'). 

corporation    may   be   framed   for   any  With  Form  No.   1085 1  as  an  illustra- 

jurisdiction  in   which  an    information  tion,  referring  to  Forms  Nos.  10812  to 

may  be  presented  against  a  corporation.  10845,  supra,  an  information  for  an  at- 

1.  Alleging  Corporate  Existence.  —  An  tempt  to  commit  crime  may  be  framed 
information    against   a  railroad    com-  for  any  jurisdiction  desired. 

pany,  as  "  a  corporation  existing  under  4,    Washington.  —  Ballinger's    Anno, 

and  by  virtue  of  the  laws  of  this  state,  Codes  &  Stat.  (1898),  §  7437. 

duly  organized  and   doing  business,"  6.  Charging  Part.  —  See  ante,  note  2, 

etc.,  sufficiently  avers  the  existence  of  p.  339;  and  Form  No.  10744  and  notes 

the    corporation.      State     v.    Vermont  thereto. 

Cent.  R.  Co.,  28  Vt.  583.  niostration  of  an  information  for  at- 

Time  and  place  when  and  where  the  tempt  to  commit  a  crime  seeante,  Form 

existenceof  the  corporation  commenced  No.  10646. 

need  not  be  alleged  in  an  information  Precedent.  —  In    State   v.   Wilson,   30 

against  a   corporation.     State   v.  Ver-  Conn.  500,  the  information  was  as  fol- 

mont  Cent.  R.  Co.,  28  Vt.  583.  lows:  "■Richard  D.  Hubbard,    attorney 

2.  Charging  Part.  —  See  ante.  Form  for  the  state,  within  and  for  said 
No.  10743,  iind  notes  thereto.  county,  presents  and  informs  that  here- 

3.  For  statutory  provisions  relating  to  tofore,  to  wit,  on  the  4th  day  of  Septem- 
attempts  to  commit  crime  see  ante,  note  ber,  1&61,  at  Hartford  in  said  county, 
2,  p-  739.  George    IVilson    and     William    Marsh, 
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IV.  VERIFICATION.! 

1.  By  Prosecuting  Officer. 

Form  No.  10852.* 
District  of  Columbia,  to  wit : 

Personally  appeared  Daniel  Webster^  xh\s fifteenth  day  of  February^ 
iS99,  and  made  oath  before  me  that  the  facts  set  forth  in  the  fore- 


transient  persons,  with  force  and  arms, 
feloniously  did  attempt  to  steal,  take 
and  carry  away,  from  the  person  of  a 
woman,  whose  name  and  a  further  de- 
scription of  whom  is  to  said  attorney  un- 
known, the  moneys  and  personal  prop- 
ertyofthesaid woman,  then  and  there  in 
herpossession,  the  description  and  value 
of  which  said  moneys  and  personal 
property  is  to  said  attorney  unknown, 
by  picking  her  pocket;  all  of  which  is 
against  the  peace  and  a  high  crime  and 
misdemeanor."  Criticising  this  in- 
formation, the  court  said:  "  It  may  well 
be  doubted  whether  the  first  count  is 
sufficient.  A  mere  intent  to  commit  a 
crime,  which  exists  in  the  mind  only, 
and  has  not  induced  and  characterized 
an  act,  is  not  a  punishable  offense;  and 
therefore  an  '  attempt '  necessarily  in- 
cludes the  intent,  and  also  '  an  act  of 
endeavor'  adapted  and  intended  to 
effectuate  the  purpose;  and  both  must 
be  specifically  alleged  and  proved. 
Although  it  has  been  said,  that  an  at- 
tempt need  not  be  set  forth  with  as 
much  exactness  as  is  required  in  an 
indictment  for  the  commission  of  the 
offense,  it  is  not  true  as  a  general 
proposition,  nor  applicable  to  a  case 
like  this.  In  the  first  count  the  intent 
is  not  expressly  alleged.  The  question 
was  considered  in  some  of  the  old  cases 
whether  the  word  'intending,'  in  the 
introductory  part  of  an  indictment,  was 
a  sufficient  allegation  of  the  intent,  in 
cases  where  the  intent  was  an  essential 
ingredient  of  the  crime,  and  it  was 
holden  that  it  was.  Rex  71.  Philipps,  6 
East  464,  and  cases  cited.  But  we  are 
not  aware  that  it  has  ever  been  holden 
that  the  allegation  may  be  wholly  omit- 
ted in  an  information  for  an  attempt; 
nor  of  any  good  reason  why  it  may  not 
and  should  not  be  expressly  alleged  in 
all  such  cases.  If  it  be  said  that  the 
words  '  attempt  to  steal'  imply  it  suf- 
ficiently, the  conclusive  answer  is,  that 
they  equally  imply  an  overt  act  of  en- 
deavor, for  that  is  equally  an  element 
of  the  attempt;  and  if  either  element  of 
the  offense  may  be  left  to   implication. 


both  may  be,  and  a  general  averment  of 
an  attempt  to  steal,  or  to  rob,  or  other 
attempt,  would  in  such  cases  be  suf- 
ficient. This  cannot  be  permitted  in 
justice  to  the  accused,  nor  consistently 
with  the  rule  always  substantially  ad- 
hered to,  that  the  want  of  a  direct 
allegation  of  anything  material  in  the 
description  of  the  nature,  substance  or 
manner  of  the  offense,  cannot  be  sup- 
plied by  intendment  or  implication.  2 
Hawk.  P.  C,  c.  25.  §  60;  Rex  v.  Hig- 
gins,  2  East  20;  Rex  v.  Philipps,  6 
East  464.  Nor  is  the  averment  of  the 
overt  act  sufficient.  It  is  essential  that 
the  act  of  endeavor  should  be  in- 
trinsically adapted  to  effectuate  the  pur- 
pose; and  in  order  that  the  court  and 
the  accused  may  see  that  the  act  is 
so  adapted,  it  should  be  specifically 
stated.  Here  the  averment  of  the  act 
'  by  picking  her  pocket,'  is  uncertain 
and  equivocal." 

1.  Consult  the  title  Verifications. 
For  statutory  provisions  relating  to  the 

verification  of  informations  see  Colo. 
Laws  (1893),  c.  66,  §  i;  Dist.  of  Col. 
Comp.  Stat.  (1894),  c.  55,  4$  146  etseq.\ 
Fla.  Rev.  Stat.  (1894).  §  2830;  Starr  & 
C.  Anno.  Stat.  111.  (1896),  c.  37,  par. 
235;  Kan.  Gen.  Stat.  (1897),  c.  102,  § 
84;  How.  Anno.  Stat.  Mich.  (1882),  § 
9550;  Mo.  Rev.  Stat.  (1889),  §  4057; 
Neb.  Comp.  Stat.  (1897),  §  7314;  N. 
Mex.  Comp.  Laws  (1897),  §§  2587, 
3428  (but  see  Territory  v.  Cutinola,  4 
N  Mex.  160);  N.  Dak.  Rev.  Codes  (1895), 
§  7986;  Okla.  Laws  (r895),  c.  41,  §  5;  S. 
Dak.  Laws  (1895),  c.  64,  §  4;  Tex.  Code 
Crim.  Proc.  (1895),  art.  467;  Ballinger's 
Anno.  Codes  &  Stat.  Wash.  (1897),  § 
6833;  Wyoming  Laws  (1895),  c.  123,  § 
2;  and  list  of  statutes  cited  supra, 
note  3,  p.  773. 

For  the  formal  parts  of  affidavits,  gener- 
ally, see  the  title  Affidavits,  vol.  i,  p. 
548. 

For  forms  of  preliminary  affidavits  upon 
which  to  base  informations  see  supra. 
Forms  Nos.  10805  to  10810. 

2.  District  of  Columbia.  —  Comp. 
Stat.  (1894),  c.  55,  §  146  et  seq. 
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going  information  upon  his  personal  knowledge  are  true,  and  the 
facts  therein  set  forth  on  information  and  belief  he  believes  to  be  true. 

Daniel  Webste)-. 
Sworn  to  and  subscribed  before  me  this  fifteenth  day  of  February. 
iS99. 

Calvin  Clark,  Clerk  of  the  Police  Court 
for  the  District  of  Columbia. 

Form  No.  10853.' 

State  of  Florida^     ) 
County  of  Orange.  ) 

Personally  appeared  before  me  Daniel  Webster,  county  solicitor,^ 
who,  being  first  duly  sworn,  says  that  the  allegations  as  set  forth  in 
the  foregoing  information  are  based  upon  facts  that  have  been  sworn 
to  as  true,  and  which,  if  true,  would  constitute  the  offense  therein 
charged. 

Daniel  Webster,  County  Solicitor. 
Sworn  to  and  subscribed  before  me  this  fourth  day  of  April,  a.  d.  iSOQ. 

Calvin  Clark, 
Clerk  of  the  Criminal  Court  of  Record? 


State  of  Kansas,  , 

'  ^  ss. 


IS,\ 


Form  No.  10854.^ 


Co7vley  County. 

I,  Daniel  Webster,  being  duly  sworn  on  oath,  say  that  I  am  county 
attorney  of  said  Cowley  county,  in  the  state  of  Kansas,  and  that 
the  allegations  set  forth  in  the  within  information  are  true,  to  the 
best  of  my  knowledge  and  belief.*     So  help  me  God. 

Daniel  Webster. 

This  form  may  be  adapted  to  other  This  form  may  be  adapted  to  other 

jurisdictions  in  which  such  an  aflSdavit  jurisdictions  in  which  such  a  verifica- 

is    proper.     See  list   of   statutes   cited  tion    is   proper.      See    list   of  statutes 

supra,  note  3,  p.  773.  cited  supra,  note  3,  p.  773. 

1.  Florida.  —  Rev.  Stat.  (1892),  §  2830,  Defect  in  the  verification  is  waived  by 
prescribing  form  of  verification.  pleading  to  the  merits.     State  v.  Otey, 

This  form  may  be  adapted  to  other  7  Kan.  69;  State  v.  Ruth,  21  Kan.  583; 

jurisdictions  in  which  such  a  verifica-  State  v.  Blackman,  32  Kan.  615;  State 

tion  is  proper.     See  list  of  statutes  cited  v.  Longton,  35  Kan.  375. 
supra,  note  3,  p.  773.  5.  Upon  Information  and  Belief. — Verifi- 

The  verification  in  Ransom  v.  State,  cation,  by  a  prosecuting  attorney,  upon 

26   Fla.  364,   sufficiently  conformed  to  information    and    belief   is    sufficient, 

the  requirements  of  the  statute  (citing  State  v.  Montgomery,  8  Kan.  351;  State 

Tuberson  v.  State,  26  Fla.  472).  v.  Nulf,  15   Kan.   404;  State  v.  Stoffel, 

2.  County  solicitor  must  verify.  Fla.  48  Kan.  364;  State  z/.  Cropper,  4  Kan. 
Rev.  Stat.  (1892),  ^  2830.  App.    245;  Kan.    Gen.    Stat.  (1897),    c. 

8.  Before  Whom  Made.  —  The  affidavit  102,  §  85;  except  for  the  purpose  of  is- 

of  verification    must   be    made    before  suing  a  warrant.     State  v.  Cropper,  4 

some    person   qualified    to   administer  Kan.  App.    245;  State   v.  Gleason,    32 

an    oath.       Fla.    Rev.    Stat.    (1892),    §  Kan.  245. 

2830.  Verification  was  sufficient  where   the 

4.  Kansas. — Gen.  Stat.  (1897),  c.  102,  county  attorney  positively  swears  that 

§  84;     State  V.  Spencer,  43    Kan.   119;  the  information  is  "true  in   substance 

State  V.  Whisner.  35  Kan.  271;  State  v.  and  in  fact."     State  v.  Dugan,  52  Kan. 

Foulk,  57  Kan.  255;  State  v.  Cropper,  4  23.    Or  where  it  stated  that  the  facts  are 

Kan.  App.  245;  State  v.  York,  7   Kan.  true   and   correct.     State  v.  Watson,  6 

App.  291.  Kan.  App.  897. 

808  Volume  9. 


1 0854.     INFORM  A  TIONS  IN  CRIMINAL  CASES.     1 0856. 

Subscribed  in  my  presence  and  sworn  to  before  me  by  Daniel 
Webster.,  this  seventh  day  ol  March.,  a.  d.  \W9. 

Calvin  Clark., 
Clerk  of  the  District  Court. 
(seal)i 

Form  No.  10855.' 

(Precedent  in  Washburn  v.  People,  10  Mich.  373.)* 

State  of  Michigan.,  Washtenaw  County,  ss. 

Sylvester  Abel,  being  duly  sworn,  deposes  and  says  that  he  knows 
the  contents  of  the  within  and  foregoing  information,  and  that  he 
has  good  reason  to  and  does  verily  believe  the  same  to  be  true,  as 
therein  set  forth.* 

Sylvester  Abel. 
Sworn  and  subscribed  before  me,  at  Ann  Arbor.,  this  15th  day  of 
June.,  A.  D.  \Z60. 

Robert  J.  Barry,  Clerk.* 

Form  No.  10856.* 

(Mo.  Rev.  Stat.  (1889),  §  4059.) 
State  of  Missouri,  \ 
County  of  Barton.  \ 

Daniel  Webster,  prosecuting  attorney  (or  Samuel  Short,  as  the  case 


1.  Omission  of  clerk  to  affix  his  seal  to 
an  affidavit  verifying  an  information 
was  held  to  be  not  fatal,  when  objected 
to  for  the  first  time  on  appeal.  State 
V.  Foulk,  57  Kan.  255. 

Omitting  the  words  "before  me,"  in 
the  jurat,  was  held  to  be  immaterial  in 
State  V.  Smith,  38  Kan.  194. 

2.  Michigan. — How. Anno. Stat.  (1882), 
§9550;  Hicks  V.  People,  10  Mich.  395; 
Rice  V.  People,  15  Mich.  9;  Lambert  v. 
People,  29  Mich.  71;  Mentor  v.  People, 
30  Mich.  qi. 

This  form  may  be  adapted  to  other 
jurisdictions  in  which  such  a  verifica- 
tion is  proper.  See  list  of  statutes 
cited  supra.,  note  3,  p.  773. 

3.  In  this  case  the  verification  was 
held  to  be  sufficient. 

In  the  "  Becorder's  Office  of  the  City  of 
Detroit,"  informations  need  not  be  veri- 
fied.    People  V.  Graney,  91  Mich.  646. 

4.  Verification  by  affidavit  of  the 
prosecuting  attorney,  that  he  knows 
its  contents  and  "  believes  the  same  to 
be  true  as  therein  set  forth,"  has  been 
held  to  be  sufficient.  Mentorz/.  People, 
30  Mich.  91.  See  also  Swart  v.  Kim- 
ball, 43  Mich.  443;  Rice  v.  People,  15 
Mich.  g. 

Objection  that  a  verification  was  not 
made  until  after  the  jury  was  sworn 
comes  too  late.  Lambert  v.  People,  29 
Mich.  71. 


5.  A  jurat  to  a  verification  of  an  in- 
formation, signed  by  initials,  was  held 
to  be  sufficient  in  Rice  v.  People,  15 
Mich.  9. 

It  was  proper  to  allow  a  clerk  to 
amend  an  information  by  signing  the 
jurat  where  his  failure  to  do  so  was 
clearly  a  clerical  error.  People  v.  Roat, 
(Mich.  1898)  76  N.  W.  Rep.  91. 

6.  Missouri.  —  Rev.  Stat.  (1889),  § 
4057;  State  V.  Pruett,  r  Mo.  App.  Rep. 
356;  State  V.  Sayman,  I  Mo.  App.  Rep. 
366;  State  V.  Bragg,  63  Mo.  App.  22; 
State  V.  O'Connor,  58  Mo.  App.  457; 
State  V.  Pitts,  70  Mo.  App.  446;  State 
V.  Armstrong,  106  Mo.  395;  State  v. 
Bennett,  102  Mo.  356. 

This  form  may  be  adapted  to  other 
jurisdictions  in  which  such  a  verifica- 
tion is  proper.  See  list  of  statutes 
cited  supra,  note  3,  p.  773. 

Necessity  for  Verification.  —  Informa- 
tion by  a  prosecuting  attorney  of  his 
own  knowledge  need  not  be  verified,  al- 
though the  statute  requires  him  to  do 
so.  State  V.  White,  55  Mo.  App.  356; 
State  V.  Buck,  43  Mo.  App.  443;  State 
V.  Ransberger,  42  Mo.  App.  466;  State 
V.  Parker,  39  Mo.  App.  116.  But 
when  he  acts  on  a  complaint  filed  by  a 
prosecuting  witness,  the  complaint 
must  be  verified.  State  v.  Lewis,  70 
Mo.  App.  40. 

An  information  verified  by  a  private 
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may  be),  makes  oath  and  says,  that  the  facts  stated  in  the  foregoing 
information  are  true  according  to  his  best  information  and  belief.^ 

Daniel  Webster  (or  Samuel  Shorf). 

Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  February^ 
A.  D.  iW9. 

(seal)  Calvin  Clark,  Clerk  of  the  Circuit  Court.^ 


Form  No.  10857.' 

State  of  Nebraska,      ) 
County  of  Lancaster.  \ 

Daniel  Webster,  being  first  duly  sworn,  upon  his  oath  says,  that  he 
is  the  county  attorney  in  and  for  Lancaster  county,  in  the  second 
judicial  district  of  the  state  of  Nebraska,  and  that  the  allegations  and 
charges  against  the  defendant,  John  Doe,  in  the  within  information, 
are  true,  as  he  verily  believes. 

Da7iiel  Webster,  County  Attorney. 

Subscribed  in  my  presence  and  sworn  to  before  me  this  twenty- 
fourth  day  of  October,  a.  d.  \W9. 

(seal)  Calvin  Clark,  Clerk  of  the  District  Court,* 


State  of  South  Dakota,  ) 
County  of  Hughes.         \ 


Form  No.  io858.» 


ss. 


person  need  not  be  verified  by  the  prose- 
cuting attorney.  State  v.  Davidson, 
44  Mo.  App.  513. 

Assistant  prosecuting  attorney  need  not 
verify  the  information  where  the  prose- 
cuting attorney  himself  would  not  have 
been  required  to  verify,  for  the  reason 
that  he  is  acting  upon  his  official  oath. 
State  V.  Haley,  52  Mo.  App.  520;  State 
V.  Davidson,  44  Mo    App.  513. 

1.  On  Information  and  Belief.  —  Verifi- 
cation of  prosecuting  attorney  may  be 
upon  information  and  belief.  Mo.  Rev. 
Stat.  (i889\,  §  4057;  State  v.  Pruett,  i 
Mo.  App.  Rep.  356;  State  v.  Graham, 
46  Mo.  App.  527;  State  v.  McCarver,  47 
Mo.  App.  650;  State  v.  Ransberger,  io6 
Mo.  135;  State  v.  Armstrong,   106  Mo. 

395- 

Information  verified  by  an  assistant 
prosecuting  attorney  "according  to  his 
best  knowledge  and  belief"  is  suffi- 
cient.    State  V.  Bennett,  102  Mo.  356. 

The  prosecuting  attorney  need  not 
have  actual  or  personal  knowledge 
upon  which  to  base  his  information. 
State  V.  Ransberger,  106  Mo.  135  {ex- 
plaining State  V.  Hatfield,  40  Mo.  App. 
358). 

A  private  citizen  cannot  verify  an 
information  upon  his  information  and 
belief.  State  v.  Hayward,  83  Mo.  299. 
But  an  information  verified  to  the  affi- 
ant's '*  best  knowledge  and  belief"  was 


held  to  be  suflScient.      State  v.    Arm- 
strong, (Mo.  1891)  16  S.  W.  Rep.  604. 

Source  of  prosecuting  attorney's  knowl- 
edge of  the  perpetration  of  the  offense 
need  not  be  stated.  State  v.  Rans- 
berger, 106  Mo.  135. 

2.  Jurat.  —  Verification  may  be  be- 
fore an  ofl5cer  authorized  to  administer 
oaths.     Mo.  Rev.  Stat.  (1889),  §  4058. 

Where  the  jurat  to  the  aflSdavit  of 
verification  is  signed  by  the  clerk  of  the 
court,  followed  by  the  words  "circuit 
court,"  instead  of  "  circuit  clerk,"  the 
defect  is  immaterial.  State  v.  Derkum, 
27  Mo.  App.  628. 

3.  Nebraska.  —  Comp.  Stat.   (1897),  § 

7314- 

This  form  may  be  adapted  to  other 
jurisdictions  in  which  such  a  verifica- 
tion is  proper.  See  list  of  statutes 
cited  supra,  note  3,  p.  773. 

Prosecuting  attorney  cannot  delegate  his 
authority  to  file  an  information.  Rich- 
ards V.  State,  22  Neb.  145. 

4.  Jurat.  —  In  Richards  v.  State,  22 
Neb.  145,  and  Davis  v.  State,  31  Neb. 
247,  it  was  held  that  the  information 
could  not  be  sworn  to  before  a  notary 
public.  But  verification  before  a  notary 
public,  however,  may  be  waived. 
Hodgkins  v.  State,  36  Neb.  160. 

5.  South  Dakota.  —  Laws  (1895),  c.  64, 

§§  3,  4. 

This  form  may  be  adapted   to  other 
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Daniel  Webster,  being  duly  sworn,  upon  his  oath  states  that  he  is 
the  state's  attorney  of  the  county  of  Hughes  in  the  state  of  South 
Dakota;  that  he  has  read  the  foregoing  information  by  him  made  as 
informant  and  knows  the  contents  thereof,  and  that  the  statements 
therein  made  are  true  to  the  best  of  his  knowledge,  information  and 
belief. 

Daniel  Webster. 

Subscribed  and  sworn  before  me  th\s  fifteenth  day  of  May,  iS99. 

Calvin  Clark,  Clerk  of  the  Circuit  Court. 

Form  No.  10859.' 

State  of  Washington,  \ 
County  of  Spokane.      \ 

Daniel  Webster,  being  first  duly  sworn,  says,  on  his  oath,  that  he 
is  the  prosecuting  attorney  ^  whose  name  is  subscribed  to  the  within 
information  and  that  he  has  read  said  information  and  knows  the 
contents  thereof  and  believes  the  same  to  be  true.^ 

Daniel  Webster. 

Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  January, 
A.D.  \W9. 

(seal)          Norton  Porter,  Notary  Public  in  and  for  the  State 
of  Washington,^  residing  at  Spokane  Falls,  in  said  state. 

Form  No.  10860.* 

(Wyoming  Laws  (1895),  c.  123,  §  5.) 
State  of  Wyoming,  ) 
County  of  Albany.  \ 

I,  Daniel  Webster,  county  and  prosecuting  attorney  of  the  county 
of  Albany,  in  the  state  of  Wyoming,  do  solemnly  swear  that  I  have 
read  the  above  and  foregoing  information  by  me  subscribed,  that  I 
know  the  contents  thereof,  and  that  the  facts  therein  stated  are  true 

jurisdictions  in  which  such  a  verifica-  State  v.  Cronin,  (Wash.   1899)  56  Pac. 

tion   is   proper.      See   list    of   statutes  Rep.  26. 

cited  subra,  note  3,  p.  773.  That  he  knows  the  contents  of  the 

1.  Washington. — Baliinger's  Anno,  information  and  that  the  same  are 
Codes  &  Stat.  (1897),  g  6832  et  seq.  true,    is   sufficient;  the  affidavit    being 

This  form  may  be  adapted   to  other  sworn  to  before  the  clerk  of  the  court, 

jurisdictions  in  which   such  a  verifica-  State  v.  Regan,  8  Wash.  506. 

tion    is   proper.     See    list   of    statutes  4.  Signing  the  jnrat  to  the  verification 

cited  supra,  note  3,  p.  773.  of  an  information,  by  a  deputy  clerk, 

An   amended    information    should    be  in  the  name  of  his  principal,  does  not 

verified    anew.     State  v.   Van  Cleve,  5  vitiate  the  information.    State  z\  White, 

Wash.  642.  12    Wash.    417;   State    v.    Rosener,    8 

2.  Deputy  prosecuting  attorney  may  Wash.  42;  State  v,  Devine,  6  Wash, 
verify  an   information    in  like  manner  587. 

as  the  prosecuting  attorney.  Ham-  Where  the  deputy  prosecuting  al- 
mond V.  State,  3  Wash.  171.  torney  is  described  in  the  body  of 
Omitting  the  v/ord  "  deputy,"  in  the  the  information  as  the  prosecuting 
verification  of  an  information,  by  a  attorney,  instead  of  deputy,  but  verifies 
deputy  prosecuting  attorney,  is  imma-  the  information  as  deputy  prosecuting 
terial.    Hammond  z/  State,  3  Wash.  171.  attorney,  the  error  is  immaterial.    Ham- 

3.  Sufficiency  of  Affidavit. — Baliinger's  mond  v.  State,  3  Wash.  171. 

Anno.    Codes  &  Stat.  Wash.   (1897),  §        5.    Wyoming.  —  Laws   (1895),    c.    123, 
6833,  is  complied  with  by  the  affidavit  of    §  2. 

one     stating     he    "verily     believes."         This  form   maybe  adapted  to  other 
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(or  that  I  have  been  reliably  informed  and  verily  believe  the  facts  therein 
stated  to  betrue\^  so  help  me  God. 

Daniel  Webster. 
Sworn  to  before  me  and  signed  in  my  presence  this  fifteenth  day 
oi  January y  a.  d.  i85P,  and  I  do  hereby  so  certify. 

Calvin  Clark,  Clerk  of  the  District  Court. 

2.  By  Third  Person.^ 

Form  No.  i  o  8  6 1  .^ 

(Colo.  Laws  (1891),  p.  241,  §  4.) 
State  of  Colorado,    ^ 
County  of  Dolores.  ) 

Samuel  Short,  of  lawful  age,  being  first  duly  sworn  according  to 
law,  upon  his  oath  deposes  and  says:  That  he  is  a  resident  of  said 
county,  the  facts  stated  in  the  foregoing  information  are  true  and  the 
offense*  therein  charged  was  committed  of  his  own  personal 
knowledge. 

Samuel  Short. 
Subscribed  and  sworn  to  before  me  this  first  day  of  February,  a  d. 
iZ99. 

Calvin  Clark,  Clerk  of  the  District  Court.* 


jurisdictions  in  which  such  a  verifica-    oonnty  where  the  offense  charged  is  a 


tion   is  proper.      See    list   of   statutes 
cited  supra,  note  3,  p.  773. 

1.  On  Information  and  Belief.  —  In 
case  the  information  is  verified  by  the 
county  and  prosecuting  attorney,  it 
shall  be  sufficient  if  the  verification  be 


common    nuisance.     State   v.  York,    7 
Kan.  App.  291. 

3.  Colorado.  — Where  defendant  has 
not  had  or  has  waived  a  preliminary 
examination,  there  shall  be  filed  with 
the   information  the  affidavit  of  some 


on  information  and  belief.     Wyoming     credible  person,  verifying  the  informa- 


Laws  (1895),  c.  123,  §  4.  But  it  has 
been  held  that  an  information  verified 
on  information  and  belief  does  not 
constitute  "  probable  cause  supported 
by  affidavit,"  within  the  meaning  of 
Wyoming  Const.,  art.  i,  §  4.  State  v. 
Boulter,  5  Wyoming  236. 

The  same  form,  so  far  as  applicable, 
may  be  used  where  the  information 
shall  be  sworn  to  or  verified  by  the 
complainant,  or  prosecuting  witness, 
or  some  other  person;  but  in  every 
case  the  person  verifying  shall  swear 
that  the  facts  therein  stated  are  true. 
Wyoming  Laws  (1895),  c.  123,  §  5. 

2.  Statutory  Provisions,  —  See  list  of 
statutes  cited  supra,  note  3,  p.  773. 

In  Virginia,  the  information  must  be 
verified  by  the  oath  of  a  competent 
witness.  Wilson  v.  Com.,  87  Va.  94; 
Bishop  V.  Com.,  13  Gratt.  (Va.)  785. 

Different  persons  may  verify  different 
portions  of  the  information.  Hawkins 
V.  State,  126  Ind.  294. 


tion  upon  personal  knowledge  that  the 
offense  was  committed.  Laws  (1893), 
c.  66,  §1;  Noble  v.  People,  23  Colo.  9; 
Ratcliff  V.  People,  22  Colo.  75;  White 
V.  People,  8  Colo.  App.  289. 

This  form  may  be  adapted  to  other 
jurisdictions  in  which  such  a  verifica- 
tion is  proper.  See  list  of  statutes  cited 
supra,  note  3,  p.  773. 

District  attorney  need  not  verify  in- 
formation, though  formerly  this  was 
necessary.  White  v.  People,  8  Colo. 
App.  289;  Brown  v.  People,  20  Colo. 
161;  and  could  be  done  by  the  deputy 
district  attorney.  Nesbit  v.  People,  19 
Colo.  441. 

4.  Nature  of  the  offense  charged  need 
not  be  stated.  Noble  v.  People,  23 
Colo.  9. 

6.  Jurat.  —  Notaries  public  may  ad- 
minister the  oath  in  verifications  of 
informations.  Walker  v.  People,  22 
Colo.  415. 

The  fact  that   the  jurat  bears   date 


Person  verifying  need  not  be  a  citizen  of    one  day  later  than  the  date  of  the  infor- 
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Form  No.  10862.1 
State  of  Illinois,  \ 
Greene  County.    \ 

Samuel  Short,  being  first  duly  sworn  according  to  law,  upon  his  oath 
says  that  the  foregoing  information  is  true  in  substance  and  matter 
of  fact. 

Samuel  Short. 
Sworn  and  subscribed  to  before   me  this  sixth  day  of  February^ 
1 899. 

John  Marshall^  County  Judge. 


Michigan,    ) 
of  Lenawee.  \ 


ss. 


Form  No.  10863.* 

State  of 
County  of 

Samuel  Short,  being  duly  sworn,  deposes  and  says,  that  he  knows 
the  contents  of  the  foregoing  information,  by  him  subscribed,  and 
he  verily  believes  the  same  to  be  true  as  therein  set  forth. 

Samuel  Short. 
Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  September^ 
A.  D.  18^9. 

Calvin  Clark,  Clerk  of  the  Circuit  Court. 

Form  No.  i  o  8  6  4  .^ 


mation  is  an  immaterial  defect  where 
the  record  shows  that  the  aflSdavit  was 
filed  the  same  day  on  which  the  infor- 
mation was  filed.  Noble  v.  People,  23 
Colo.  9. 

In  Nesbit  v.  People,  19  Colo.  441,  the 
verification  was  signed  ''Matt  Adams, 
Clerk  of  the  District  Court,  by  William 
R.  Marshall,  Deputy,"  and  was  held  to 
be  suflScient. 

1.  Illinois.  —  Presented  by  one  other 
than  the  state's  attorney  or  attorney- 
general,  the  information  shall  be  veri- 
fied by  affidavit  of  such  person  that  the 
same  is  true,  or  that  the  same  is  true 
as  he  is  informed  and  .believes.  Starr 
&  C.  Anno.  Stat.  111.  (1896),  c.  37,  par. 
235.     See  Gould  v.  People,  89  111.  216. 

This  form  may  be  adapted  to  other 
jurisdictions  in  which  such  a  verifica- 
tion is  proper.  See  list  of  statutes  cited 
supra,  note  3,  p^.  773. 

Yeriflcation  is  not  necessary  except 
when  the  information  is  by  a  person 
other  than  a  state's  attorney  or  attorney- 
general.  Long  V.  People,  135  111.  4351 
Gallagher  v.  People,  120  111.  179;  Gal- 
lagher V.  People,  29  111.  App.  397; 
Obermark  v.  People,  24  111.  App.  259. 
No  verification  being  required  except 
the  official  oath  of  the  prosecuting  of- 
ficer. Long  V.  People,  135  111.  435; 
Gallagher  v.  People,  120  111.  179;  Ober- 
mark V.  People,  24  111.  App.  259. 


Sufficiency  of  Verification.  —  No  war- 
rant should  be  issued  upon  an  informa- 
tion without  an  affidavit,  and  the 
afiidavit  should  be  such  that  if  false 
perjury  can  be  assigned  upon  it.  Myers 
V.  People,  67  111.  503.  Compare,  how- 
ever, Obermark  v.  People,  24  111,  App. 
259- 

2.  Michigan.  —  How.  Anno.  Stat. 
(1882),  9550. 

This  form  may  be  adapted  to  other 
jurisdictions  in  which  such  a  verifica- 
tion is  proper.  See  list  of  statutes  cited 
supra,  note  3,  p.  773. 

Consult  Form  No.  10862,  supra,  and 
notes  thereto. 

Precedent  in  Rice  v.  People,  15  Mich. 
19,  is  as  follows: 
"  State  of  Michigan,    ) 

County  of  Oakland.  \  ^^' 

Charles  Parsons,  being  duly  sworn, 
deposeth  and  says  that  he  knows  the 
contents  of  the  above  information,  and 
he  verily  believes  the  same  to  be  true 
as  therein  set  forth. 

Charles  Parsons. 

Sworn  and  subscribed  before  me,  at 
Pontiac,  this  sixth  day  of  March,  A.  D. 
1866. 

J.  D.  Bateman,  Clerk." 

3.  North  Dakota. — The  information 
must  be  verified  by  the  state's  attorney, 
or  by  the  person  appointed  to  jprose- 
cute,  or  by  the  prosecuting  witness,  or 
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'1 


ss. 


State  of  North  Dakota^ 
County  of  Griggs. 

Samuel  Short,  of  said  county  and  state,  being  duly  sworn,  on  oath 
says  that  he  has  heard  read  the  foregoing  information  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his  own  knowledge. 

Samuel  Short. 
Subscribed  and  sworn  to  before  me  this  fifteenth  day  of  December y 
A.  D.  iW9. 

Calvin  Clark,  Clerk  of  the  District  Court. 


V.  INDORSEMENTS. 

1.  In  General. 

Form  No.  10865.' 

No.  102.^ 
September  Term,  a.  d.  i89P. 


by  some  other  person,  and  said  verifi- 
cation must  be  signed  by  the  person 
verifying,  and  may  be  to  the  effect  that 
the  person  verifying  has  read  or  heard 
the  information  read  and  knows  the 
contents  thereof,  and  that  he  is  in- 
formed and  verily  believes  that  the 
facts  set  forth  therein  are  true,  and 
from  said  knowledge,  information  and 
belief  he  states  the  same  to  be  true 
N.  Dak.  Rev.  Codes  (1895),  §  7986. 

This  form  may  be  adapted  to  other 
jurisdictions  in  which  such  a  verifica- 
tion is  proper.  See  list  of  statutes 
cited  supra,  note  3,  p.  773. 
1.  See  ante,  note  i,  p.  743. 
Other  illustrations  of  such  an  indorse- 
ment are  the  following: 

"  Deft  Counsel,  Jeremiah  Mason. 

Superior  Court, 
City  and  County  of  San  Francisco, 

State  of  California. 

The  People  of  the  State  of  California 

against 

John  Doe. 

Information  for  Arson." 

"In  the  Criminal  Court  of  Record 

for  the  County  of  Orange  and  State 

of  Florida. 

The  State  of  Florida 

against 

John  Doe. 

Information  for  {naming  offense)" 

"  No.  102. 

Bibb  County  Court, 

Term,  1899. 

7"^!?  State 

against 

John  Doe," 


"  No.    I02. 

In  the  District  Court  of  the  First  Judi- 
cial District  of  the  State  of  Idaho  in 
and  for  the  County  of  Shoshone. 
The  State  0/  Idaho 
against 
John  Doe. 
Information  for  the   crime   of  arson." 

"  No.  102. 

The  State  of  Kansas,  plaintiff, 

against 

John  Doe,  defendant. 

Information.     A  true  bill." 

' '  No.  102. 

Circuit  Court  for  the  County  of  Lenawee. 

The  People  of  the  State  0}  Michigan 

against 

John  Doe. 

Information  ior  arson." 

"  District  Court,  Fifth  Judicial  District, 

County  of  Griggs. 

The  State  of  North  Dakota 

against 

John  Doe. 

Criminal    Information   for  Assault  and 

Battery." 

"  In  the  Superior  Court  of  the  state  of 

Washington  for  the  county  of  Spokane. 

Criminal  Jurisdiction. 

State  of  Washington 

against 

John  Doe. 

Information." 

2.  File  Number.  —  Tex.  Code  Crim. 
Proc,  art.  41.5,  requires  the  file  number 
to  be  indorsed  upon  the  indictment  or 
information.  English  v.  State,  (Tex. 
App.  1892)  18  S.  W.  Rep.  678. 
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Dolores  County. 

District  Court,  State  of  Colorado. 

The  People  of  the  State  of  Colorado 

against 

John  Doe?- 

Information  for  Arson? 

Daniel  Webster^ 
District  Attorney  of  the  Sixth  Judicial  District. 

2.  Appaignment  and  Plea.^ 
a.  Generally. 

Form  No.  10866.* 

Defendant  yi7^«  .Z?^<?  arraigned  in  open  court,  and  to  the  within 
information  pleaded  '■'■Not  Guilty." 

Calvin  Clark, 
Clerk  of  the  Criminal  Court  of  Record. 

Form  No.  10867.* 

Arraigned  this  twenty-fourth  day  of  October,  i899,  and  entered  plea 
o{ ''Not  Guilty." 

Calvin  Clark, 
Clerk  of  the  District  Court. 

b.  Waiving  Formal  Arraignment. 

Form  No.  10868.* 

The  defendant,  John  Doe,  waives  being  formally  arraigned,  and 
pleads  not  guilty. 

Daniel  Webster,  Solicitor. 
Jeremiah  Mason^  Defendant's  Attorney. 

1.  The  style  of  the  proceeding  need  not  jurisdictions  in  which  such  an  indorse- 
be  indorsed  upon  the  indictment  or  in-  ment  is  proper.  See  list  of  statutes 
formation.     State  v.  Marian,   14  Mont,     cited  supra,  note  3,  p.  773. 

458.     But  Tex.  Code  Crim.  Proc,  art.         Consult  also  ««/£■,  Form  No.  10752. 
415,  requires   the    indorsement   of   the        5.  Nebraska.  —  Comp.  Stat.  (1897),  § 

style  of  the  action.     English  v.    State,  7315. 
(Tex.  App.  1892)  18  S.  W.  Rep.  678.  This  form  may  be  adapted  to  use  in 

2.  Indorsing  the  words  "rape  and  in-  other  jurisdictions  in  which  such  an  in- 
cest" on  the  information,  in  connection  dorsement  is  proper.     See  list  of  stat- 
with   the    word  "information,"  is   an  utes  cited  j«/ra,  note  3,  p.  773. 
immaterial  error.     Fager   v.  State,  49        Consult  also  ante,  Form  No.  10752. 
Neb.  439.  6.  Georgia.  —  3  Code  (1895),  §  949. 

3.  See  ante,  note  i  etseq.,  p.  747;  and  This  form  may  be  adapted  to  other 
Forms  Nos.  10752  to  10755,  and  notes  jurisdictions  in  which  such  an  indorse- 
thereto,  ment   is   proper.     See   list  of   statutes 

4.  Florida.  —  Rev.  Stat.  (1892),  §  2899.  cited  supra,  note  3,  p.  773. 

This  form  may  be  adapted  to  other        Consult  also  ante.  Form  No.  10754. 
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3.  Bill  of  Costs. 

Form  No.  10869.' 

Justice  of  the  peace %  {^Stating  amounf). 

Solicitor (^Stating  amounf). 

Judge   (^Stating  amounf). 

Sheriff (^Stating  amounf). 

Bailiff  (^Stating  amounf). 

Witnesses (^Stating  amounf). 

Fine (^Stating  amount). 

$  (^Stating  amounf). 
Daniel  Webster^  Solicitor. 

4.  Certificates  of  Authentication. 

Form  No.  10870.' 

State  of  California,  ) 

City  and  County  of  San  Francisco.  \ 

I,  Calvin  Clark,  county  clerk  of  the  city  and  county  of  San  Francisco, 
state  of  California,  and  ex-officio  clerk  of  the  Superior  Court  thereof, 
do  hereby  certify  the  within  to  be  an  original  information,  presented 
and  filed  by  the  district  attorney  of  the  said  city  and  county  of  San 
Francisco,  in  the  said  Superior  Court,  on  the  first  day  of  February, 
A.  D.  iW9,  and  made  a  record  thereof. 

In  witness  whereof,  {concluding  as  in  Form  No.  10760). 

Form  No.  10 871.' 
State  of  Colorado,    ) 
County  oi  Dolores.  ) 

I,  Calvin  Clark,  clerk  of  the  District  Court  within  and  for  the 
county  of  Dolores  in  the  sixth  judicial  district  of  the  state  of  Colorado, 
do  hereby  certify  the  within  and  foregoing  to  be  a  true,  full,  correct 
and  complete  copy  of  the  information  filed  in  said  court  in  the  cause 
entitled  (continuing  and  concluding  as  in  Form  No.  10768). 

5.  Names  of  Petit  Jurors. 

Form  No.  10872.* 

List  of  petit  jurors  summoned  and  in  attendance  upon  said  court 
2it February  term,  a.  d.  i2>99:  (fisting  jurors  by  name). 

1.  This  form  may  be  adapted  to  other  Consult  also  ante.  Form  No.  10760. 
jurisdictions  in  which  such  an  indorse-  8.  Colorado.  —  Mills'   Anno.    Stat. 
ment  is    proper.     See   list   of   statutes  (1891),    §    1460.      This   form    may    be 
cited  supra,  note  3,  p.  773.  adapted  to  other  jurisdictions  in  which 

Consult  also  ante.  Form  No.  10756.         such  a  certificate  is  proper.     See  list  of 

2.  California.  — Pen.   Code  (1897),  §     statutes  cited  supra,  note  3,  p.  773. 
944.  Consult  also  ante.  Form  No.  10758. 

This  form    may  be  adapted  to  other        4.  Colorado.   —  Mills'     Anno,     Stat, 
jurisdictions  in  which  such  a  certificate     (1891),  §  2603  et  seq. 
is   proper.     See   list  of  statutes  cited        This  form  may  be  adapted  to  other 
supra,  note  3,  p.  773.  jurisdictions  in  which  such  an  indorse- 
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6.  Name  of  Prosecuting  Attorney.^ 

Form  No.  10873.* 

Daniel  Webster^ 

County  Solicitor. 

7.  Names  of  Witnesses.^ 


ment  is  proper.  See  list  of  statutes 
cited  supra,  note  3,  p.  773. 

Consult  also  ante.  Form  No.  10761. 

1.  Information  need  not  be  indorsed 
with  the  name  of  the  prosecuting  wit- 
ness. Bartlett  v.  State,  28  Ohio  St. 
669. 

2.  Florida.  —Rev.  Stat.  (1892),  §  2891. 
This  form  may  be  adapted    to  other 

jurisdictions  in  which  such  an  indorse- 
ment is  proper.  See  list  of  statutes 
cited  supra,  note  3,  p.  773. 

Consult  also  ante.  Form  No.  10762. 
Otiier  illustrations  of  such  an  indorse- 
ment are  the  following: 

'^Daniel  Webster,  District  Attorney, 

First  Judicial  District,  State  of  Idaho,  in 

and  for  Shoshone  County." 

^'Daniel  IVebster, 

County  Attorney." 

'^Daniel  IVebster, 

Prosecuting  Attorney  for  the  County 

of  Lenawee." 

'^Daniel  IVebster, 

State's  Attorney,  Hughes  County, 

South  Dakota." 

8.  Karnes  of  witnesses  should  be  in- 
dorsed upon  the  information  as  in  the 
case  of  indictments. 

Colorado.  —  Laws  (1893),  c.  66,  §  i. 

Idaho.  —  Laws  (1891),  p.  184,  §  2; 
Laws  (1899),  p.  168,  g  2. 

Kansas.  — Gen.  Stat.  (1897),  c.  102,  § 
84;  State  V.  Dickson,  6  Kan.  209;  State 
V.  Medlicott,  9  Kan.  257;  State  v.  Mc- 
Kinney,  31  Kan.  570:  State  v.  Sorter, 
52  Kan.  531. 

Michigan.  —  How.  Anno.  Stat.  (1S82), 
§  9549;  Hill  V.  People,  26  Mich.  496; 
Wellar  v.  People,  30  Mich.  16;  People 
V.  Hall,  48  Mich.  482;  People?/.  Moran, 
48  Mich.  639;  People  v.  Burwell,  106 
Mich.  27. 

Missouri.  —  Rev.  Stat.  (1889),  §4057. 
But  see  State  v.  Flowers,  56  Mo.  App, 
502. 

Montana.  —  Pen.  Code  (1895),  §  1734. 

Nebraska.  —  Comp.  Stat.  (1897),  § 
7313;  Rauschkolb  v.  State,  46  Neb. 
658;  Miller  z/.  State,  29  Neb. 437;  Gandy 
V.  State,  24  Neb.  716. 


North  Dakota.  —  Rev.    Codes  (1895), 

§  7985. 

Oklahoma.  —  Laws  (1895),  c.  41,  §  5. 
Oregon.  —  Laws  (1899),  p.  100,  §  5. 
South  Dakota.  —  Laws  (1895),   c.  64, 

Washington.  —  Ballinger's  Anno. 
Codes  &  Stat.  (1897),  §  6832;  State  v. 
Lee  Doon,  7  "Wash.  308;  State  v.  Regan, 
8  Wash.  506;  State  v.  Holmes,  12  Wash. 
169;  S:ate  V.  Bokien,  14  Wash.  403; 
State  V.  Holmes,  12  Wash.  169. 

IVyofning.  —  Laws  (1895),  c.  123,  §  2. 

See  also  list  of  statutes  cited  supra, 
note  3,  p.  773. 

Names  of  witnesses  need  not  be  in- 
dorsed upon  the  information  except  in 
jurisdictions  where  there  is  a  statutory 
provision  to  that  effect.  10  Encycl.  of 
PI.  and  Pr.  460. 

In  California,  the  penal  code  does 
not  require  the  names  of  witnesses  to 
be  indorsed  upon  the  information.  Cal. 
Pen.  Code  (1897),  §  988,  applied  only  to 
indictments.     People  v.  Neary,  104  Cal. 

373- 

Names  of  additional  witnesses  may  be 
indorsed  at  any  time,  even  after  trial 
begun,  where  the  rights  of  the  defend- 
ant are  not  interfered  with.  10  Encycl. 
of  PI.  and  Pr.  460. 

Initials  of  the  christian  name  are  suffi- 
cient. Perry  v.  State,  44  Neb.  414; 
Basye  v.  State,  45  Neb.  261;  Perry  v. 
State,  44  Neb.  414. 

Misspelling  names  of  witnesses  does  not 
necessarily  render  the  witnesses  incom- 
petent on  trial.  State  v.  Everitt,  14 
Wash.  574. 

Failure  to  indorse  names  of  witnesses 
shall  not  be  ground  for  quashing  the 
information.  Wyoming  Laws  (1895),  c. 
123,  §  3. 

Technical  omission  to  indorse  names 
of  witnesses  is  no  ground  for  reversal 
where  the  names  were  written  in  the 
body  of  the  information.  State  v.  Mc- 
Gonigle,  14  Wash.  594. 

Refusing  to  indorse  a  witness's  name 
is  not  fatal,  it  appearing  that  his  testi- 
mony was  merely  cumulative.  Peoples. 
Williams,  (Mich.  1898)  77  N.  W.  Rep.  248. 


9  E.  of  F.  P.  —  52. 
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Form  No.  10874.' 
Witnesses :  Banks  Belk,  Keever  Hughes^  Fred  Nims. 

Form  No.  10875.' 
Witnesses  for  the  State:  Banks  Belk,  Keever  Hughes^  Fred  Nims. 

Form  No.  10876.' 

Witnesses  for  the  State:  Banks  Belk,  Keever  Hughes,  Fred  Nims. 
February  Term,  i89.9. 

Form  No.  10877.* 

People's  witnesses: 

Banks  Belk,  Keever  Hughes,  Fred  Nims. 

Form  No.  10878.* 

Names  of  witnesses  for  prosecution:  Banks  Belk,  Keever  Hughes^. 
Fred  Nims. 

Form  No.  10879.* 

Names  of  witnesses  examined  before  filing  the  foregoing  informa- 
tion: Banks  Belk,  Keever  Hughes,  Fred  Nims. 

Form  No.  10880.'' 

Names  of  witnesses  known  to  state's  attorney  at  the  time  of  filing 
information:  Banks  Belk,  Keever  Hughes,  Fred  Nims. 

Where  names  of  witnesses  offered  in  See  also  supra,  note  3,  p.  817. 

rebuttal  were  not   indorsed   upon    the  4.  Colorado.  —  Laws  (1891),  p.  240,  § 

information,  and  no  continuance  was  "^etseq. 

asked  by  the  defendant,  the  error  was  This  form  may  be  adapted  to  other 

deemed  harmless.     State  v.  Regan,  8  jurisdictions  in  which  such  an  indorse- 

Wash.  506.  ment  is   proper.     See  list  of   statutes 

Witnesses  examined  before  the  commit-  cited  supra,  note  3,  p.  773. 

ting  magistrate  need   not   be   indorsed  See  also  supra,  note  3,  p.  817. 

upon     the     information.       People     v.  6.  North  Dakota. — Rev.  Codes  (1895), 

Sherman,    (Cal.    1893)    32    Pac.     Rep.  §  7987. 

879.  This  form  may  be  adapted  to  other 

1.  Nebraska.  —  Comp.  Stat.  (1897),  §  jurisdictions  in  which  such  an  indorse- 
7315.  ment   is   proper.     See   list  of   statutes 

This  form  may  be  adapted  to  use  in  cited  supra,  note  3,  p.  773. 

Other  jurisdictions  in  which  such  an  in-  See  also  supra,  note  3,  p.  817. 

dorsement  is   proper.     See  list  of  stat-  6.   California.  —  Pen.    Code    (1897), 

utes  cited  supra,  note  3,  p.  773.  §  943. 

See  also  supra,  note  3    p.  817.  This  form  may  be  adapted  to  other' 

2.  Florida.  —  Rev,  Stat.  (1892),  §§  jurisdictions  in  which  such  an  indorse- 
2830,  2890.  ment   is   proper.     See   list  of   statutes 

This  form  maybe  adapted  to  other  cited  supra,  note  3,  p.  773. 

jurisdictions  in  which  such  an  indorse-  See  also  supra,  note  3,  p.  817. 

ment   is   proper.     See  list   of   statutes  7.  North  Dakota. — Rev.  Codes  (1895), 

cited  supra,  note  3,  p.  773.  §  79S7. 

See  also  supra,  note  3,  p.  817.  This  form  may  be  adapted  to  other 

3.  This  form  may  be  adapted  toother  jurisdictions  in  which  such  an  indorse- 
jurisdictions  in  which  such  an  indorse-  ment  is  proper.  See  list  of  statutes 
ment  is   proper.     See   list    of  statutes  cited  supra,  note  3,  p.  773. 

cited  supra,  note  3,  p.  773.  See  also  supra,  note  3,  p.  817, 
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8.  Presentment  and  Filing".^ 

Form  No.  i  o  8  8  i .» 

Filed  this  twenty-fourth  day  of  October,  a.  d.  i?>99. 

Calvin  Clark,  Clerk  of  the  District  Court. 
By  Daniel  Clark,  Deputy. 

Form  No.  i  o  8  8  2  .> 

Filed  this  fifteenth  day  of  February,  iS99. 

Calvin  Clark,  Clerk  of  the  District  Court,  First 
Judicial  District,  State  of  Idaho,  in  and  for  Shoshone  County. 

By  Daniel  Clark,  Deputy  Clerk. 

Form  No.  10883.* 

Filed  this  fifteenth  day  of  September,  a.  d.  \2>99,  in  the  September 
term. 

Calvin  Clark,  Clerk. 
Form  No.  10884.^ 

Filed  in  my  office  this  fifteenth  day  of  May,  i899,  by  the  state's 
attorney,  at  the  May  term  of  the  District  Court  of  Griggs  county, 
North  Dakota,  which  begins  on  the  second  Monday  of  May,  a.  d. 
\W9. 

Calvin  Clark,  Clerk. 
Form  No.  10885.* 

Presented  by  the  county  soliciLor  and  filed  the  fourth  day  of  April, 
iS99. 

Calvin  Clark, 
Clerk  of  the  Criminal  Court  of  Record. 

Form  No.  10886.^ 
Presented  and  filed  by  the  district  attorney  in  the  Superior  Court 

1.  For  statutory  provisions  relating  to  ment  is  proper.  See  list  of  statutes 
filing  and  presentment  of  informations     cited  supra,  note  3,  p.  773. 

see  list  of    statutes   cited    supra,    note  4.  Michigan.  —  How.     Anno.      Stat. 

3,  p.  773.  (1882),  ^  9549. 

Consult   also  ante.  Form  No.  10779  ^'  This  form  may  be  adapted  to  other 

seq.,  and  notes  thereto.  jurisdictions  in  which  such  an  indorse- 

Necessity  for  marking  "Filed." — It  is  ment  is   proper.     See   list   of  statutes 

immaterial  that  the  information  is  not  cW^A  supra,  note  3,  p   773. 

marked  "filed,"  and  that  the  justice's  b.  North  Dakota.  —  Rev.  Codes  (1895), 

minutes  fail  to  show  that  it  was  ever  §  7987. 

filed,  where   it  was  sent  to  the  circuit  This  form  may  be  adapted  to  other 

court  on   appeal.      State  v.   Plummer,  jurisdictions  in  which  such  an  indorse- 

55  Mo.  App.  288.  ment   is  proper.     See   list   of  statutes 

2.  Nebraska.  —  Comp.   Stat.  (1897),  §  cited  supra,  note  3.  p.  773. 

7315.  6.  Florida.— Rev.  Stat.  (1892),  §2887. 
This  form  may  be  adapted  to  other  This  form  may  be  adapted  to  other 
jurisdictions  in  which  such  an  indorse-  jurisdictions  in  which  such  an  indorse- 
ment is  proper.  See  list  of  statutes  ment  is  proper.  See  list  of  statutes 
cited  supra,  note  3,  p.  773.  cited  supra,  note  3,  p  773. 

3.  Idaho.  —  Laws  (1890),  p.  168.  7.  California.  —  Pen.  Code  (1S97),  § 
This  form  may  be  adapted  to  other  809. 

jurisdictions  in  which  such  an  indorse-        This  form  may  be  adapted  to  other 
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of  the  city  and  county  of  San  Francisco,  state  of  California,  and  made 
a  record  thereof  this  first  day  of  February,  a.  d.  iZ99. 

Calvin  Clark,  Clerk. 
By  Daniel  Clark,  Deputy  Clerk. 

Daniel  Webster,  District  Attorney. 

Form  No.  10887.' 

Information. 

State 

against 

John  Doe. 

This  information  presented  in  open  court  this  thirteenth  day  of  June, 

A.  D.  \Z99. 


Calvin  Clark,  Clerk. 


9.  Probable  Cause. 

Form  No.  10888.' 


State  of  Illinois,     \ 
County  of  Greene.  \ 

I  hereby  certify  that  having  examined  the  above  and  foregoing 
information,  and  having  ^y.2iVa\xi&di  Samuel  Short,  the  person  present- 
ing the  same,  and  having  required  other  evidence,  I  am  satisfied 
there  is  probable  cause  for  filing  the  same. 

Dated  thxs  fifteenth  day  of  February,  i899. 

John  Marshall,  County  Judge. 

10.  Relating:  to  Bail. 

Form  No.  10889.2 

Bail  fixed  in  the  sum  of  five  thousand  dollars. 

John  Marshall,  Judge. 

VI.  AMENDMENTS.* 

jurisdictions  in  which  such  an  indorse-  &  C.  Anno.  Stat.  (1896),  c.  37,  par.  235; 

ment  is   proper.     See   list    of  statutes  Gallagher  v.  People,  120  111.  179. 
cited  supra,  note  3,  p.  773.  An    information    presented    by   the 

1.  Vermont.  —  Stat.  (1894),  §  1901  state's  attorney  does  require  the  in- 
et  seq.  dorsement  of  the  probable  cause.    Gal- 

This  form  may  be  adapted  to  other  lagher  v.  People.  120  111.  179. 

jurisdictions  in  which  such  an  indorse-  3.  Nebraska.  —  Comp.  Stat.  (1897),  § 

ment  is   proper.     See   list  of  statutes  7315. 

cited  supra,  note  3,  p.  773.  This  form  may  be  adapted  to  use  in 

2.  Illinois.  —  Before  an  information  other  jurisdictions  in  which  such  an  in- 
is  filed  by  any  person  other  than  the  dorsement  is  proper.  See  list  of  stat- 
state's    attorney   or    attorney-general,  utes  cited  supra,  note  3,  p.  773. 

the  judge  of  the  court  shall  examine  Consult  also  ante.  Form  No.   10788, 

the  information,  and  may  examine  the  and  notes  thereto, 

person   presenting  the   same  and  re-  4.  Amendments.  —  Unlike  in  the  case 

quire  other   evidence,    to   satisfy  him  of   indictments,  the  rule  is  that  infor- 

that  there  is  probable  cause  for  filing  mations  may  be  amended,     i  Encycl. 

the  same,  and  he  must  indorse  proba-  of     PI.    and     Pr.    696;     Simpson     v. 

ble  cause  upon  the  information.    Starr  State,    iii   Ala.    6;  Miles   v.    State,  94 
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1.  Order  Allowing. 

Form  No.  i  o 8 9 0.' 
The  State  of  Texas  ) 

against  [•  No.  102. 

John  Doe.  ) 

This  day  came  {continuing  and  concluding  as  in  Form  No.  10792,  substi- 
tuting the  word  "  information  "  instead  of  the  word  "  indictment "  wher- 
ever it  occurs). 

2.  The  Amendment. 

Form  No.  i  o  8  9  i .  * 
.  -^ ^  /  -VT       y^tfj      In  the  District  Court  of  Freestone 

ffhTooe        \  ^°""'y'  ^^^'^  ^^  ^"^'^'- 

Now  comes  Daniel  Webster  {continuing  and  concluding  as  in  Form 
No.  10793,  substituting  the  word  '■'^ information''  for  the  word  '■'■indict- 
ment "  wturever  it  occurs  therein).  ' 

Ala.    106;    Perry   v.    State.  78  Ala.  22;  773.       Tatum    v.    State,  66   Ala.    465. 

Tatum   V.   State,  66  Ala.  465;  Merriam  For   forms    relating    to    amendments, 

V.   Langdon,    lo  Conn.    460.     See  also  generally,    see   the  title  Amendments, 

State  V.  Stebbins,  29  Conn.  463;  Truitt  vol.  i,  p.  712. 

V.  People,  88  111.  518;  Hinze  v.  People,  1.    Texas.  —  Code  Crim.  Proc.  (1895), 

92  111.   406;  Kan.  Gen.    Stat.  (1897),  c.  arts.  587,  588. 

102,    §  93;  Mont.    Pen.  Code  (1895),  §  This  form  may  be  adapted  to  other 

1733;  N.  Dak.  Rev.  Codes  (1895),  §  7987;  jurisdictions   where   such  an  order   is 

Bates' Anno.  Stat.  Ohio  (1897J,  §  6458;  proper.     See  list  of  statutes  cited  .rw/rfl, 

Okla.  Laws  (1895),  c.  41,^6;  Utah  Rev.  note  3,   p.  773;   and  supra,   note  4,   p. 

Stat.  (1898),  §  4694;  Vt.  Stat.  (1894),  §§  820. 

1902,  1912.  4542;  State  V.  Meacham,  67  2.   Texas.  —  Code  Crim.  Proc.  (1895), 

Vt.  70'7;  Wyoming  Laws  (1895),  c.  123,  §  arts.  587,  588. 

ii;Virginia  v.  Smith,  i  Cranch  (C.  C.)  This  form  may  be  adapted  to  other 

22;  U.  S.  V.  Evans,  i  Cranch  (C.  C.)  55;  jurisdictions  where  such  an  amendmeflt 

U.  S.  V.  Shuck,  I  Cranch  (C.  C.)  56;  and  is  proper.  See  list  of  statutes  cited  jw/ra, 

list  of  statutes  cited  supra,  note  3,  p.  note  3,  p.  773;  and  supra,  note  4,  p.  820. 
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See  the  title  SUCCESSION  TAX. 


INJUNCTIONS. 

By  W.    R.    BUCKMINSTER. 

I.  Bill,  Complaint  or  petition,  826. 

1.  To  Restrain  Action  at  Law,  827. 

2.  To  Restrain  Alienation  or  Incumbrance  of  Land,  831. 

3.  To  Restrain  Breach  of  Contract^  839. 

a.  In  General,  839. 

b.  On  Sale  of  Good-will,  841. 

4.  To  Restrain  Disposition  of  Property,  842. 

a.  By  Husband,  842. 

(i)   Wife's  Separate  Property,  842, 
(2)  Pending  Divorce  Proceedings,  843: 

b.  Left  in  Pledge,  844. 

(j)  In  General,  844. 

(2)    Where  Securities  were  Fraudulently  Pledged,  845 

c.  Stored  for  Safe  Keeping,  848. 

5.  To  Restrain  Enforcement  of  Judgment,  848. 

6.  To  Restrain  Exercise  of  Corporate  Franchise,  853. 

7.  To  Restrain  Infraction  of  Exclusive  Right  to  Supply  Water ^ 

858. 

8.  To  Restrain  Infringement  of  Patent,  862. 

9.  To  Restrain  Infringement  of  Trade-mark,  864. 

10,  To  Restrain  Interference  with  Land,  865. 

a.  By  Trespass  Generally,  865. 

b.  By  Closing  Right  of  Way,  869. 

c.  By  Disturbing  Grave-yard,  871. 

d.  By  Erecting  Building,  873. 

(i)  On  Plaintiff's  Land,  873. 

(2)  On  Certain  Line  on  Defendant's  Own  Land,  874. 

e.  By  Erecting  Telegraph-poles,  876. 

f.  By  Flooding  Plaintiff's  Land,  878. 

(i)  By  Diverting  Course  of  Stream,  878. 
(2)  By  Filling  Reservoir,  882. 

g.  By  Laying  Gas-pipes,  884. 

h.  By  Removing  Building  from  Plaintiffs  Land,  885. 

11.  To  Restrain  Interference  with  Water-course,  886. 
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12.  To  Restrain  Interference  with  Trust  Fund,  887. 

13.  To  Restrain  Laborers  and  Labor  Organizations,  899. 

a.  From    Displaying    Banners    in   Front    of  Plaintiff's 

Premises,  899. 

b.  From  Picketing,  904. 

14.  To  Restrain  Nuisance,  906. 

a.  Blast-furnace,  906. 

b.  Blasting,  907. 

c.  Burning  Brick  with  Bituminous  Coaly  908 

d.  Fouling  Stream,  910, 

e.  Gambling-house,  911. 

f.  Keeping  Swine,  913. 

g.  Liquor  Nuisance,  915. 

h.  Lowering  Level  of  Pond,  916. 

/.  Maintaining  Electric  Wires  in  Street,  918. 

j.  Noise,  920. 

k.   Slaughter-house,  921. 

15.  To  Restrain  Operation  of  Fraudulent  Note  and  Deed  of  Trusty 

921. 

16.  To  Restrain  Preaching  of  Undenominational  Doctrine,  923. 

17.  To  Restrain  Public  Officers,  Boards  and  Municipalities,  928. 

a.  From  Drawing  Water  from  Plaintiff's  Pond,  928. 

b.  From  Changing  Grade  of  Street,  931. 

c.  From  Constructing  Side-walks,  932. 

d.  From  Interfering  with  Completion  of  Public  Buildings, 

934- 

e.  ^rom  Issuing  Bonds  in  Aid  of  Construction  of  Railroad, 

937- 

f.  From  Issuing  Certificate  of  Election,  944. 

g.  From  Misappropriating  Municipal  Funds,  946. 

h.   From  Paying  Appropriation  in  Favor  of  Agricultural 

Fair  Association,  947.   . 
i.   From  Paying  County  Bonds,  949. 

18.  To  Restrain  Railroad,  953. 

a.  From   Interfering   with    Construction  of   Crossing   by 

Electric  Railroad,  953. 

b.  From  Laying  Tracks  in  Streets,  957. 

c.  From  Obstructing  Private  Railroad  Crossing,  958. 

d.  From  Performing  Contract  of  Partnership,  960. 

19.  To  Restrain  Removal  of  Books  and  Records,  965. 

a.  From  Street  Commissioner  s  Department,  965. 

b.  From  Supreme  Court,  968. 
80.   To  Restrain  Tax  Lety,  969. 

a.  Generally,  969. 

b.  On  Municipal  Building,  975. 

c.  Special  Non- Uniform  Tax,  978. 

d.  Where  Act  Authorizing  Tax  is  Not  Yet  in  Force,  980. 

e.  Where  Debts  Taxed  are  Due  to  Person  Not  Domiciled 

Within  State,  983. 
f.    Where  Assessment  was  Apportioned  Under  Wrong  Stat- 
ute, 985. 
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g.    Where  Tax  was  Assessed  on  Personal  Property  of  In- 
solvent Debtor  in  Hands  of  Assignee,  987. 
ai.   To  Restrain  Use  of  Organ  in  Church,  989. 
aa.    To  Restrain  Use  of  Plaintiff's  Name  in  Patent  Medicine 

Advertisement,  993. 
«3.    To  Restrain  Waste,  997. 

a.  By  Lessee,  997. 

b.  By  Tenant  for  Life,  997. 

II.  NOTICE,  MOTION,  ORDER  TO  SHOW  CAUSE,  ETC.,  999. 
1.  Notice  of  Application,  999. 

a.  In  General,  999. 

b.  When  Receiver  is  Also  Sought,  999. 
a.   Order  to  Show  Cause,  1000. 

3.  Summons,  1002. 

4.  Order  Setting  Day  for  Hearing,  1002. 

5.  Motion,  1003. 

III.  Orders  Granting,  Continuing,  perpetuating  and  Deny- 
ing INJUNCTION,  1003. 
1.    Temporary  Injunction,  1003. 

a.   Granted  Ex  Parte,  1004. 

(i)  At  Chambers  or  in  Vacation,  1005. 
(a)  In  General,  1005. 
(^)   Upoti  Rule  to  Sho7v  Cause,  1006. 
{/)    With  Order  Appointing  Receiver,  1006, 
(</)   With  Order  to  Show   Cause   Why  Order 
Should  Not  be  Made  Permanent,  1006. 
{e)   To  Restrain  Disposition  of  Property,  1007. 
aa.   Generally,  1007. 
bb.    By    Corporation    and    Appointing 

Receiver,  1008. 
cc.   By  Sheriff,  1009. 
(/)   To  Restrain  Interference  with  Property  of 

Bankrupt,  loio. 
{£)   To  Restrain  Laborers  and  Labor  Organiza- 
tions, lOIO. 
Qi)   To  Restrain  Public  Officers,  10 12. 
(/)   To  Restrain  Waste,  10 12. 
(2)   Upon    Defendant* s   Answer   Against   Plaintiff, 
1013. 
b»   Granted  Upon  Hearing,  1013. 
(i)  In  General,  1013. 

(2)  To  Restrain  Laborers  and  Labor  Organizations, 

1014, 

(3)  To  Restrain  Nuisance,  10 15. 

(4)  To  Restrain  Payment  of  Municipal  Bonds,  1015. 

(5)  To   Restrain   Use  of  Plaintiff's  Name    in  an 

Advertisement,  1019. 

(6)  To  Restrain  Waste,  1021. 

a.  Continuing  Temporary  I nf unction  on  Motion  to  Modify,  1021. 
3.  Permanent  Injunction,  1022. 
a.   Generally,  1023. 
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(i)   To  Restrain  Disposition  of  Property,  1023. 

(2)  To  Restrain  Ejif or  cement  of  Judgment  y  1024. 

(3)  To  Restrain  Infringement  of  Trade-mark,  1025. 

(4)  To  Restrain  Interference  xvith  Dam,  1027, 

(5)  To  Restrain  Interference  with  Water -course,  1028. 

(6)  To  Restrain  Laborers  and  Labor  Organizations, 

1028. 

(a)  From  Picketing,  1028. 

(b)  From   Interfering   with   Interstate    Com- 

merce, 1029. 

(7)  To  Restrain    Preaching    of    Undenominational 

Doctrine,  1031. 

(8)  To  Restrain  Public  Officers,  Boards  and  Munici- 

palities,  T032. 

(9)  To  Restrain  Railroad,  1033. 

b.  Perpetuating  Temporary  Injunction,  1034. 
(i)  In  General,  1034, 
(2)  By  Consent,  1035, 
4.  Denying  Injunction,  1036, 

a.  Fx  Parte,  1036. 

b.  Upon  Hearing,  1036. 

IV.  Bond  or  undertaking,  1037. 

1.  upon  Granting  Injunction,  1038. 

a.  In  General,  1039. 

b.  Replacing  Defective  Bond,  1045. 

2.  Upon  Dissolution  of  Injunction,  1047. 
V.  THE  WRIT,  OR  RESTRAINING  ORDER,  1048. 

1.  In  General,  1049. 

2.  To  Restrain  Disposition  of  Property,  1053. 

a.  Of  Partnership,  1053. 

b.  Sale  of  Plaintiff's  Securities  Fraudulently  Pledged  by 

Third  Person,  1054. 

c.  Wife's  Separate  Property,  1055. 

3.  To  Restrain  Enforcement  of  Judgment,  1056. 

4.  To  Restrain  Prosecution  of  Motion,  1056. 

6.   To  Restrain  Public  Officers,  Boards  and  Municipalities,  1057. 

a.  From  Granting  Franchise,  1057. 

b.  From  Issuing  Certificate  of  Flection,  1059. 
6.   To  Restrain  Trespass,  \o^g. 

VI.  Vacating  and  dissolving  injunction,  1060. 

1.  Notice  of  Motion,  1060. 

2.  Motion,  106 1. 

3.  Order,  1061. 

a.  For  Dissolution,  1061. 
(i)  In  General,  1061. 

(2)  In  Vacation,  1062. 

(3)  With  Removal  of  Receiver,  106^. 

(4)  Unless  New  Bond  be  Filed,  1064. 

(5)  ^/M  Order  for  Dismissal  of  Bill,  1064. 
^.  Denying  Motion,  1065. 

VII.  Action  for  Damages  for  breach  of  Injunction,  1066. 
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CROSS-REFERENCES. 

For  Forms  relating  to  the  Amendment  of  Bills  of  Injunction^  see  the  title 
AMENDMENTS,  vol.  i,  Forms  Nos.  ii6s,  ^^^^^  ^243,  1244. 

For  Forms  in  Actions  on  Injunction  Bonds,  see  the  title  BONDS  AND 
UNDERTAKINGS  {ACTIONS  ON),  vol.  3,  p.  528. 

For  Forms  in  Proceedings  for  Contempt  for  Violating  Injunction,  see  the 
title  CONTEMPT,  vol.  5,  p.  226. 

For  other  Forms  in  Actions  where  an  Injunction  is  sought,  see  the  titles 
BILLS  OF  PEACE,  vol.  3,  p.  509;  BRIDGES,  vol.  4,  p.  42; 
CHATTEL  MORTGAGES,  vol.  4,  p.  777;  COPYRIGHT, 
vol.  5,  p.  466;  CORPORATIONS,  vol.  5,  p.  523;  CRED- 
ITORS' SUITS,  vol.  5,  p.  874;  DEAD  BODIES  AND 
CEMETERIES,  vol.  5,  p.  1030;  DIRECTORS  AND  COR- 
PORATION OFFICERS,  vo\.  6,  p.  691;  DISORDERLY 
HOUSES,  vol.  6,  p.  953;  ELEVA  TED  RAILROADS,  vol.  7, 
p.  443;  EMINENT  DOMAIN,  vol.  7,  p.  561 ;  EXECUTORS 
AND  ADMINISTRATORS,  vol.  8,  p.  364;  FERRIES, 
vol.  8,  p.  579;  FOREIGN  CORPORATIONS,  vol.  8,  p.  645; 
GOOD-WILL,  vol.  8,  p.  1020;  HOMESTEADS  AND 
EXEMPTIONS,  ante,  p.  303;  also  the  GENERAL  INDEX 
to  this  work. 

I.  BILL,  COMPLAINT  OR  PETITION.^ 


1.  BequisitesofBill,  etc. —  Generally. — 
For  the  formal  parts  of  a  bill  in  equity, 
complaint  or  petition  in  a  particular 
jurisdiction  consult  the  titles  Bills  in 
Equity,  vol.  3,  p.  417;  Complaints,  vol. 
4,  p.  1019. 

For  statutes  and  rules  of  court  relating 
to  injunctions  and  proceedings  con- 
nected therewith  see  as  follows,  to  wit: 

Alabama. — Civ.  Code  (1896),  §§  659, 
"j^/^etseq.,  1894,  2537,  2580,  2820,  .3778; 
Chancery  Rules,  Nos.  17,  32,  87,  97,  99, 
100,  lOI. 

Arizona.  —  Rev.  Stat.  (1887),  §§  652, 
2118,  2123-2144,  3156. 

Arkansas.  —  Sand.  &  H.  Dig.  (1894), 
§§  3041,  3774-3813.  4202,  4203,  4844. 
5169. 

California.  —  Code  Civ.  Proc.  (1897), 

§§  76.  259.  356,  392,  525-533.  745- 

Colorado.  —  Mills'  Anno.  Code  (1896), 
§§  142-161,  262.  . 

Connecticut.  —  Gen.  Stat.  (1888),  §§ 
525,  922,  1273-1293,  1316.  1830,  1849, 
2484,  2656,  2811,  2822,  2823,  2836,  3429. 

Delaware.  —  Rev.  Stat.  (1893),  p.  666, 
c.  88,  §  11;  Const.  (1897).  art  4.  §  17. 

District  of  Columbia.  —  Comp.  Stat. 
(1894),  c.  10,  §§  4.  44.  46-48;  c.  38,  §  47; 
Eq.  Rules,  Nos.  42-49. 

Florida.  —  Rev.  Stat.  (1892),  §S  1407. 
1463-1472,  1475,  2006,  2007. 


Georgia.  —  2  Code  (1895),  §§  1886, 
2633,  2716,  3863.  3999-40QI,  4321,  4860, 
4895,  4899,  4902,  4913-4928,  4967,  4968, 
4973.  5056.  5323-5328,  5540,  5543,  5558. 
5599.  5618. 

Idaho.  — Rc^y.  Stat.  (1887),  §§  4074, 
4287-4297,  4544. 

Illinois.  —  Starr  &  C.  Anno.  Stat. 
(1896),  c.  22,  par.  3;  c.  37,  par.  68;  c.  69; 
c.  73,  par.  244;  c.  93,  pars.  11,  13,  18; 
c.  no,  par.  107;  c.  140,  par.  9. 

Indiana.  —  Horner's  Stat.  (1896),  §§ 
291,  646,  1147-1166,  1358,  1404,  4346, 
5250. 

Iowa.  —  Code  (1897),  §§  262,  1777, 
1836,  2119,  2137,  2405-2407,  3458,  4070, 
4098,  4101,  4283,  4302,  4348,  4354-4364. 
4367,  4368,  4372,  5049-5051. 

Kansas.  —  Gen.  Stat.  (1897),  c.  95, 
§§  247-263,  595;  c.  loi,  §  39. 

Kentucky.  —  Bullitt's  Civ.  Code 
(1895),  §§  17,  271-297,  378,  406,  436, 
438,  476.  523.  524,  747;  PP-  614-618,  704, 
705. 

Louisiana.  —  Garland's  Rev.  Code 
Prac.  (1894),  §  296  et  seq. 

Maine.  — Rev.  Stat.  (1883),  c.  3.  §  37; 
c.  17,  fc5  16;  c.  18,  §  38;  c.  46,  §  25;  c.  47, 
§  51;  c.  49,  §§  67,  76;  c.  51,  ^^  19-27, 
31,  117,  118;  c.  77,  §§  32,  33;  c.  92,  I  43; 
c.  95.  §  7;  c.  126,  §  II;  c.  128,  §J  14. 

Maryland. — Pub.   Gen.   Laws  (1888), 
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1.  To  Restrain  Action  at  Law. 

art.  5.  §§  29,  42;  art.  16,  §§  63-71,  177-  3371,   4364-50,  4490,  456o.   4613.  4864. 

181;  art.  17.  §  24;  art.  23,  g  263;  art.  5015,  5226,  5235,  5361,  5571-5586,  5701, 

66,   §^   16-18;  art.  75,  §§  116-128;  Eq.  5705,  5848-5851,  6450,  6786-6788. 

Rules,  No.  15.  Oklahoma.  —  Stat.    (1893),    §§    1567, 

Massachusetts. —  Pub.  Stat.  (1882),  c.  4127-4143,  4436,  4463,  4548. 

13.  §§   22,    28,   55;  c.   19.  §  17;  c.  27,  §  Oregon.  —  Hill's  Anno.   Laws  (1892), 

48:  c'  53.  §  17;  c.  54.  §  17;  c.  73,  I  i;  §§  20,  333,  408-413.  4199!  P-  1968,  §  2. 

c.  76,  §  12;  c.  80,  §§  26,  73,  94;  c.  102,  Pennsylvania.  —  Bright.     Pur.     Dig. 

§  39;  c.  104.  §  7;  c.  105,  §  43;  c.  106,  §  (1894),  p.  38,  §  105;  p.  776,  §  2;  p.  777. 

81;  c.  112,  g§  115,  162,  164;  c.  113,  §  52;  §  9;  p.  784,  §§  55-61;  p.  1357.  §  206;  p. 

c.  116,  §  6;  c.   118,  §  no;  c.  119,  §  215;  1461,  §  358;  p.  1628,  ^  27;  p.  1775,  §  13, 

c.   151,   §  15;  c.   157,  §   113;  c.  180,  §§  p.  1807,  §  136;  p.  1843,  §  39. 

5-7;  c.  186,  §§6,  12,  21;  Stat.  (1883),  c.  Rhode  Island. — Gen.  Laws  (1896),  c. 

223,  §  12;  Stat.  (1884),  c.  154,  §§  I,  2,  as  161,  §  2;  c.  178,  §§  43,  47,  49,  67,  77;  c. 

amended  Stat.    (1896),    c    252;    c.    175;  181,  §§  8,  9;  c.  195,  §  16;  c.  240,  §  4;  c. 

Stat.   (1885),   c.   267;  c.  314,  §  13;  Stat.  274,  §  20. 

(1886),  c.  287,  §  2;  Stat.  (1887),  c.  214,  §  South    Carolina.  —  Code   Civ.    Proc. 

7.    as   amended  Stat.    (1894),  c.  522;  c.  (1893),  §§  40,  126,  239-247. 

380,  as  amended  Stat.  (1895),  c.  419,  §  South  Dakota.  —  Dak.    Comp.    Laws 

10;  c.  382,  §  2;  c.   383;  Stat.  (1891),  c.  (1887),  g§  2075,  4647-4650,  4864,  4894, 

293;  Chancery  Rules,  Nos.  II,  XXXIX.  4986-4992,  5448,  5480. 

Michigan.  —  How.  Anno.  Stat.  (1882).  Tennessee.  —  Code   (1896),    §§    1004, 

§§   1221,   1730,   4121,  6609,  6610,  6687-  2868,  2973,  4123,  4124,  4535,  5161,  5548, 

6699,  6743,  7154,  7946-7956,  7965,  8148,  5549,  6098,  6156,  6227,  6228,  6246-6268. 

8149,  8156,  8157,  8634.  Texas. —  Rev.    Stat.    (1895),  arts.    82 

Minnesota.  —  Stat.  (1894),  §§  399,  432,  1163,  1194,  2989-3016. 

1496,  2261,  2511,  2633,  2849,  2911,  4837,  Utah. — Rev.  Stat.  (1898),  §^  153,  654. 

5343-5348,  5434,  5893,  5894,  5900,   5901,  670,  680,  682,  701,  712,  1219,  2683-2686, 

5972,  6140,  6921,  6922,  6928,  7715.  2894,  3057-3063.  3134,  3266,  3281.  3328, 

Mississippi.  —  Anno.   Code  (1892),  g§  3518. 

483.  509.  557-573.  916,  2758a.  Vermont. —'i>XAX..  (1894),  i;§  526,  954- 

Missouri. —  Rev.  Stat.  (1889),  §§  5488-  961,    1212,  1790,  2688,  2689,  3892,  3893, 

5510.  4524-4526. 

Montana.  —  Code    Civ.    Proc.   (1895),  Virginia. — Code  (1887),  §§  181,  411, 

^§  19,  23,  171,  870-881.  1081,  2495,  3080,  3434-3446,  3470,  3497, 

Nebraska.  —  Comp.    Stat.  (1897),  §§  3595,  3656. 

1621,  2432,  2451,  4060,  4427,  4498,  5275,  Washington.  —  Ballinger's     Anno. 

5821-5836,  6203,  6289.  Codes   &   Slat.   (1898),    §g  3714,    3754, 

Nevada.— Q^n.  Stat.  (1885).  §§2439,  4712,  4729,  4812,  5160,  5323,  5431-5452, 

•2442.  3133-3144.  3285,  3656,  4928.  5658.  5678,  5680,  5876. 

New  Hampshire. — Pub.   Stat.  (1891),  West  Virginia. — Code  (1891),  c.  42, 

c.  162,  §s5  12.  19;  c.  171,  §  10;  c.  175,  §  §  20;  c.  96,  §  7;  c.  133,  §§  1-13. 

12;  c.  176,  §  12;  c.  205,  §5;  c.  231.  §  16.  Wisconsin.  — Stat.    (1898).    §§    I142, 

New  Jersey.  —  Gen.   Stat.    (1895),  p.  1143,    1263,    1330,    I747<5,    I777,    I779«, 

3S7.  §^"  80-87;  P-    390.  §  91:  P-  394.  §  1852,  2434,  2583,  2773-2783,  2902,  3061, 

III;  p.  919,  §  70;  p.  923,   §  83;  p.  934,  3164,  3170,  3179,  3180,  3218,  3219,  3226, 

g  126;  p.  1638,  §  15;  p.  1640,  §§  29,  30:  3227,  3477,  4030,  4236,  4589'^- 

p.  1751,  §  48;  p.   1752.  §  50;  p.  1754,  §  Wyoming.  —  Rev.     Stat.    (1887).    §§ 

64;  p.  2528,  ^  7;  P-  2785,  ^2.  1631,  2708,  2919-2934,  3054-3056,  3H8- 

New    York. — Stover's    Anno.    Code  3120. 

(1898),   §^  602-629,    1806,    l8og;   Hun's  Complaint  in  Form  of  Affidavit. — A 

Ct.  Rules  (1896),  Nos.  4,  13.  paper  in  the  form  of  an  affidavit  may 

North   Carolina.  —  (Clark's  Code  Civ.  serve  as  a  complaint,  if  it  contains  the 

Proc.  (1891).  §§  136,  167,  334-346.  information  which  would  be  given  by 

North  Dakota.  —  Rev.    Codes  (1895),  a  complaint;  that  is,  if  it  states  the  title 

§§  1443,    3033,   3128,   5045,    5046,   5165,  of  court  and  cause,  the  county  of  trial, 

5343-5351,  5882,  6012.  the   parties,  the   facts   relied   upon  as 

Ohio.  — Bates'  Anno.  Stat.  (1897),  §§  the  cause  of  action,  and  the  relief  de- 

1277,  1278a,  1562,  1579,1594,  1777,  1778,  manded.     Morgan  v.  Quackenbush,  22 

2293-23,     2575-52,     2575-123,     3231-3,  Barb. (N.  Y.)  72. 
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Address. —  The  fact  that  a  petition  is 
addressed  to  the  judge  of  the  district 
court,  generally,  and  to  the  judge  of 
the  county  court,  who  is  asked  to  order 
the  writ  as  to  the  part  relating  to  such 
order,  is  not  sufficient  cause  for  dis- 
solving the  same  on  motion.  Way  v. 
Lamb,  15  Iowa  79. 

Misnomer  of  Defendant.  —  An  injunc- 
tion may  be  granted  on  an  ex  parte 
application  on  the  bill  alone,  notwith- 
standing the  apparent  misnomer  of  the 
defendant  corporation.  Bosley  v.  Sus- 
quehanna Canal,  3  Bland  (Md.)  63. 

Conceded  Facts.  —  The  bill  must  set 
forth  the  conceded  facts  in  the  case, 
St.  Louis  Type  Foundry  v.  Carter,  etc.. 
Printing  Co.,  31  Fed.  Rep.  524. 

Facts  must  be  Averred  Positively.  — 
•^  Facts,  and  not  mere  matters  of  opinion, 
should  be  alleged  in  order  to  constitute 
ground  for  an  injunction.  Louisville, 
etc.,  R.  Co.  V.  Bessemer,  108  Ala.  238; 
North  Chicago  St.  R.  Co.  v.  Cheetham, 
58  111.  App.  318;  General  Gas  Co.  v. 
Stuart,  69  111.  App.  560;  Blondheim 
V.  Moore,  11  Md.  365;  Maloney  v.  Fin- 
negan.  38  Minn.  70.  /And  the  charge 
that  facts  alleged  are  true  "  on  infor- 
mation received  from  others "  is  in- 
sufficient. Jones  V.  Macon,  etc.,  R. 
Co.,  39  Ga.  138;  Ewing  v.  Duncan,  81 
Tex.  230.  But  an  averment  that  com- 
plainant "  was  credibly  informed  and 
verily  believes,"  together  with  the 
statement  of  facts  upon  which  his 
belief  was  founded,  is  sufficient.  Balti- 
more V.  Appold,  42  Md.  442. 

When  a  bill  or  complaint  for  the  pur- 
pose of  obtaining  an  injunction  alleges 
merely  that  the  plaintiff  fears  or  be- 
lieves that  the  defendant  will  do  cer- 
tain acts  sought  to  be  enjoined,  the 
application  is  not  sufficient.  It  must 
state  the  defendant's  purpose  to  do 
those  acts.  Branch  Turnpike  Co.  v. 
Yuba  County,  13  Cal.  190;  Jones  v. 
Macon,  etc.,  R.  Co.,  39  Ga.  138;  Coffey- 
ville  Min.,  etc.,  Co.  v.  Citizens'  Natu- 
ral Gas.,  etc.,  Co.,  55  Kan.  173; 
Holdrege  v.  Gwynne,  18  N.  J.  Eq.  26; 
McHenry  v.  Jewett,  90  N.  Y.  58;  Port- 
land V.  Baker,  8  Oregon  356. 

Must  Make  Case  for  Relief.  —  The  bill 
must  contain  all  the  averments  neces- 
sary for  the  granting  of  a  preliminary 
injunction,  and  if  it  fails  to  do  so  it 
cannot  be  made  broader  or  more  spe- 
cific in  its  allegations  by  affidavits  filed 
therewith.  Leo  v.  Union  Pac.  R.  Co., 
17  Fed.  Rep.  273.  And  where  a  com- 
plaint  for   injunction   does     not  state 


facts  sufficient  to  entitle  plaintiff  to  that 
relief,  it  is  demurrable,  although  it 
states  sufficient  facts  to  be  good  on 
some  other  theory.  Carmel  Natural 
Gas,  etc.,  Co.  v.  Small,  150  Ind.  427. 

Misnomer  of  Thing  Complained  Of.  — 
A  bill  is  not  rendered  defective  by 
reason  of  describing  the  thing  com- 
plained of  as  a  nuisance,  even  if  it  is 
not  such.  Patoka  Tp.  v.  Hopkins,  131 
Ind.  142. 

Several  Grounds  for  Injunction.  — 
In  Indiana,  several  specifications  of 
grounds  for  an  injunction  may  be  made 
in  a  single  paragraph  of  the  complaint, 
and  each  specification  will  be  con- 
sidered independently,  as  if  stated  in  a 
separate  paragraph.  This  method  is 
convenient,  as  it  saves  the  repetition  of 
the  whole  statement  of  the  levying  of 
the  tax  with  each  specification  of  the 
objection  thereto.  Hill  v.  Probst,  120 
Ind.  528. 

Irreparable  Injury.  — The  facts  show- 
ing that  irreparable  damage  will  result 
to  the  plaintiff  must  be  specifically  set 
out  in  the  bill;  the  mere  charge  that 
irreparable  injury  will  result  being  in- 
sufficient. California  Nav.  Co.  v.  Union 
Transp.  Co.,  122  Cal.  641;  Meadz/.  Stir- 
ling, 62  Conn.  586;  Swift  Specific  Co.  v. 
Jacobs,  87  Ga.  507;  Poyerz'.  Des  Plaines, 
123  111.  Ill;  W.  H.  Howell  Co.  v. 
Charles  Pope  Glucose  Co.,  6i  111.  App. 
593;  General  Gas  Co.  v.  Stuart,  69  111. 
App.  560;  Chicago  City  R.  Co.  v.  Gen- 
eral Electric  Co.,  74  111.  App.  465; 
Coffeyville  Min.,  etc.,  Co.  v.  Citizens' 
Natural  Gas,  etc.,  Co.,  55  Kan.  173; 
Otis  V.  Sweeney,  48  La.  Ann.  940;  Mc- 
Cormick  v.  Riddle,  10  Mont.  467; 
Thompson  v.  Williams,  i  Jones  Eq.  (54 
N.  Car.)  176;  Northern  Cent.  R.  Co.  v. 
Walworth,  7  Pa.  Dist.  Rep.  766;  Colby 
V.  Spokane,  12  Wash.  690;  Farland  v. 
Wood,  35  W.  Va.  458.  But  it  is  not 
necessary  that  the  complainant  should 
prove  the  injury,  or  threatened  injury, 
to  the  full  extent  charged.  It  is  suffi- 
cient if  he  proves  enough  to  entitle  him 
to  the  relief  sought.  Hicks  v.  Silliman, 
93  111.  255. 

In  Davis  v.  Reed,  14  Md.  152,  it  was 
held  that  the  omission  of  charge  of 
irreparable  mischief  would  not  be  a 
defect  in  a  bill  otherwise  good,  because 
the  court  must  be  satisfied  from  a  state- 
ment of  the  grievances  that  the  injury 
would  be  irreparable,  and  it  is  enough 
if  the  court  discover  this  from  the  allega- 
tion of  facts.  See  also  Price  z/.  Baldauf, 
82  Iowa  669. 
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Minor  Defects.  —  For  the  purpose  of 
a  preliminary  injunction,  a  statement 
,  of  the  main  facts  of  the  case  in  the  bill 
and  affidavit  is  sufficient,  and  minor 
amendable  defects  will  not  prevent  its 
issue.      Kerr  v.  Trego,  47    Pa.  St.  292. 

Case  Depending  on  City  Ordinance.  — 
In  an  action  to  restrain  the  repair  of  a 
wooden  building  within  the  fire  limits 
of  a  city,  in  violation  of  an  ordinance 
prohibiting  repairs  in  excess  of  $300, 
the  bill  is  demurrable  when  it  fails  to 
show  the  value  of  the  building  sought 
to  be  repaired.  Mt.  Vernon  First  Nat- 
Bank  V.  Sarlls,  129  Ind.  201. 

Public  Right  Involved.  —  In  order  to 
justify  the  issue  of  an  original  writ  of 
injunction  by  the  supreme  court,  the 
petition  must  show  that  public  as  dis- 
tinguished from  private  rights  are  in- 
volved. For  a  form  of  such  a  petition, 
seeking  to  oust  certain  public  officers, 
and  bad  for  failure  to  comply  with  the 
above  rule,  see  People  v.  McClees,  20 
Colo.  403. 

Fraud.  —  Where  a  bill  is  sought  on 
the  ground  of  fraud,  it  is  not  sufficient 
to  make  a  general  allegation  of  fraud, 
but  the  bill  must  allege  the  particular 
acts  or  declarations  of  defendant  which 
are  relied  on  to  constitute  the  fraud. 
Orr  V.  Brown,  5  Ga.  400;  Elgin  Butter 
Co.  V.  Elgin  Creamery  Co.,  155  111.  127; 
Witherspoon  v.  Carmichael,  6  Ired.  Eq. 
(41  N.  Car.)  143;  Dickenson  v.  Bankers' 
Loan,  etc.,  Co.,  93  Va.  498.  Thus  a 
bill  by  a  tax-payer  to  restrain  the  exe- 
cution of  a  public  contract  upon  the 
ground  of  fraud  and  collusion  in  its 
making,  setting  out  such  fraud  and 
collusion  in  general  terms,  but  not 
stating  the  facts  warranting  such 
characterization,  is  defective.  Hays 
V.  Ahlrichs,  115  Ala.  239.  And  a  bill 
which  seeks  to  enjoin  the  sheriff  from 
executing  a  deed  to  the  purchaser  at 
sherifif's  sale,  alleging  a  fraudulent  de- 
preciation of  the  property  by  the  pur- 
chaser, must  allege  the  particular  acts 
or  declarations  relied  upon  as  fraudu- 
lent and  charge  their  results.  Orr  v. 
Brown,  5  Ga.  400.  But  where  the  bill 
shows  that  the  plaintiff  conveyed  the 
use  of  his  name  for  manufacturing 
purposes  for  twenty  years,  that  this 
period  has  expired,  and  that  if  the 
writings  are  capable  of  being  so  con- 
strued as  to  give  to  defendant  an  un- 
limited right  to  the  use  of  plaintiff's 
name,  then  such  construction  would 
be  a  fraud  on  plaintiff  and  ought  not 
to  be   adopted,  it   sufficiently  charges 


fraud.  Dobbins  v.  Cragin,  50  N.  J. 
Eq.  640. 

Insolvency  of  Defendant.  —  A  com- 
plaint  alleging  that  irreparable  damaga 
is  threatened,  in  that  part  of  a  wharf, 
which  is  real  estate,  is  about  to  be 
wrongfully  taken  away,  need  not  allege 
the  insolvency  of  the  defendant.  Cres- 
cent City  Wharf,  etc.,  Co.  v.  Simpson, 
77  Cal.  286.  Where  the  bill  positively 
avers  that  defendant's  only  property  is 
its  leasehold  interest  in  a  building, 
and  that  such  interest  is  mortgaged  for 
an  amount  greatly  in  excess  of  its  value, 
it  is  a  sufficient  allegation  of  insolvency 
on  which  to  found  an  interlocutory  in- 
junction. Chicago  Exhibition  Co.  v. 
Illinois  State  Board,  77  111.  App.  339. 

Corporate  Seal.  —  The  bill  of  a  cor- 
poration for  an  injunction  need  not  bear 
the  corporate  seal.  George's  Creek 
Coal,  etc.,  Co.   v.  Detmold,  i   Md.  Ch. 

371. 

Tender.  When  Necessary.  —  Where  a 
bill  seeks  to  enjoin  the  sale  of  stock  of 
a  share-holder  to  satisfy  the  indebted- 
ness due  the  corporation,  and  prays 
for  a  statement  of  account,  plaintiff 
should  aver  a  willingness  to  pay  what- 
ever may  be  found  due  by  him  on  such 
statement.  Elliott  v.  Sibley.  loi  Ala. 
344;  Burham  v.  San  Francisco  Fuse 
Mfg.  Co.,  76  Cal.  24.  And  where  com- 
plainant prays  an  injunction  to  restrain 
the  sale  of  land  under  trust  deed,  but 
does  not  tender  the  amount  admitted 
in  his  bill  to  be  due,  the  injunction 
should  not  be  granted.  Stringham 
V.  Brown,  7  Iowa  33. 

Refusal  of  Corporation  Officers  to  Act. 
—  A  stock-holder  in  a  private  corpora- 
tion, or  a  minority  of  the  stock-holders, 
cannot  maintain  a  bill  in  equity  to  pre- 
vent illegal  action  on  the  part  of  the 
majority  without  a  previous  request  to 
the  proper  officers  to  interfere,  and  their 
failure  or  refusal  to  do  so,  unless  facts 
are  stated  which  show  that  such  request 
■would  be  unavailing  and  useless. 
Mack  v.  De  Bardeleben  Coal,  etc.,  Co., 
90  Ala.  396.  And  a  stock-holder's  bill 
to  enjoin  interference  with  his  exami- 
nation of  its  books  must  allege  that  he 
has  been  denied  the  right  to  make  such 
examination  and  that  the  corporation 
and  its  officers  have  refused  to  give  him 
the  required  information  as  to  its 
affairs.  Coquard  v.  National  Linseed 
Oil  Co.,  171  111.  480. 

Allowance  of  IVrit  in  Similar  Cases.  — 
It  is  proper  to  allege  that  injunctions 
have  recently  been  allowed  on  similar 
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Form  No.  10892. 

(Conn.  Prac.  Act,  p.  194,  No.  338.)* 

John  Stiles    )  Superior  Court, 

vs.  >•  Hartford  County, 

Richard  Roe.  )  January  Term,  i87P. 

Supplemental  Complaint. 
I.  Since  the  above  entitled  action  was  commenced,  in  which  the 
plaintiff  seeks  a  specific  performance  of  an  agreement  for  a  convey- 
ance of  certain  lands,  in  Hartland^  of  which  he  is  in  possession 
under  said  agreement,  the  defendant  has  brought  an  action,  to  this 
honorable  Court,  at  its  present  Term,  to  eject  the  plaintiff  from 
said  land,  and  it  is  now  pending,  undetermined. 


states  of  facts  in  other  specified  cases. 
Wells  t/.  Oregon  R.,  etc.,  Co.,  18  Fed. 
Rep.  517. 

First  Application.  —  The  failure  of  a 
bill  for  injunction  to  state,  as  is  re- 
quired by  Tenn.  Code  (1896),  §  6247, 
that  it  is  the  first  application  for  such 
process,  is  a  mere  defect  of  form,  which 
is  waived  unless  the  objection  is  taken 
at  the  proper  time  and  in  the  proper 
form.  Boyd  v.  Hickey,  (Tenn.  1895) 
35  S.  W.  Rep.  1024.  Such  objection  is 
not  properly  made  by  a  demurrer  for 
want  of  equity  on  the  face  of  the  bill. 

Prayer. — An  injunction  should  not 
be  granted  unless  the  bill  contains  a 
prayer  therefor.  Thompson  v.  Max- 
well, 16  Fla.  773;  Webb  v.  Ridgely,  38 
Md.  364.  And  where  the  only  relief 
sought  for  by  a  bill  is  by  injunction 
and  an  injunction  is  not  specifically 
prayed  for,  the  bill  will  be  dismissed 
on  demurrer.  The  injunction  will  not 
be  granted  on  the  prayer  for  general 
relief.  Lewiston  Falls  Mfg.  Co.  v. 
Franklin  Co.,  54  Me.  402. 

The  prayer  for  an  injunction  must  be 
not  only  in  the  prayer  for  relief,  but  in 
the  prayer  for  process.  Wood  v.  Bea- 
dell,  3  Sim.  273;  Union  Bank  v.  Kerr, 
2  Md.  Ch.  460.  See,  however,  the  title 
Bills  in  Equity,  vol.  3,  p.  417. 

It  is  proper  for  a  bill  to  p^ray  an  in- 
junction against  unknown  parties,  not 
parties  to  the  suit  at  the  time  of  filing 
the  bill  or  issuing  the  injunction.  U. 
S.  V.  Agler,  62  Fed.  Rep.  824. 

A  bill  is  not  defective  by  reason  of  a 
prayer  for  relief  to  which  plaintiff  is 
not  entitled.  Patoka  Tp.  v,  Hopkins, 
131  Ind.  142.  And  the  fact  that  a  bill 
prays  that  defendant  may  be  enjoined 
from  doing  a  certain  thing,  or  that  if 
defendant  be  not  so  enjoined  the  terms 
on  which  the  thing  shall  be  done  may  be 


defined,  cannot  be  considered  as  recog- 
nition of  defendant's  right  to  do  the 
thing  in  question.  Sharon  R.  Co.'s 
Appeal,  122  Pa.  St.  533. 

Verification.  —  In  some  states,  the 
bill,  complaint  or  petition  must  be  veri- 
fied. Ruge  V.  Apalachicola  Oyster 
Canning,  etc.,  Co.,  25  Fla.  656;  Boykin 
z/ Epstein,  87  Ga.  25;  Jones  z/.  Magill, 
I  Bland  (Md.)  177;  New  York  City  Bap- 
tist Mission  Soc.  v.  Potter,  20  Misc. 
Rep.  (N.  Y.  Supreme  Ct.)  191;  and  see 
statutes  cited  supra,  this  note.  But  the 
want  of  a  verification  may  be  supplied 
by  affidavits  produced  at  the  hearing. 
Alspaugh  V.  Adams,  80  Ga.  345;  Martin 
V.  Burgwyn,  88  Ga.  78;  Meinhard  v. 
Youngblood,  37  S.  Car.  223.  And 
where  a  copy  of  the  petition  is  attached 
to  the  application  for  an  injunction, 
which  is  verified  by  an  affidavit  that 
the  application  and  exhibit  are  true, 
the  petition  itself  need  not  be  verified. 
State  V.  Loomis,  46  Kan.  107.  And  in 
some  cases  it  has  been  held  that  the 
verification  is  necessary  only  where  a 
preliminary  injunction  is  sought. 
Shobe  V.  Luff,  66  111.  App.  414;  Fisher 
V.  Patton,  134  Mo.  32. 

An  aflSdavit  to  the  bill  for  an  injunc- 
tion "  that  the  facts  stated  in  the  bill 
are  true  to  the  best  of  his  (complain- 
ant's) knowledge  and  belief"  is  suffi- 
cient. Triebert  v.  Burgess,  11  Md. 
452. 

For  affidavits  of  verification  which 
have  been  held  to  be  insufficient  see 
State  V.  Jacksonville,  etc.,  R.  Co.,  15 
Fla.  207;  Hone  v.  Moody,  59  Ga.  731; 
Jordan  v.  Gaulden,  73  Ga.  191;  Werner 
Co.  V.  Miamisburg  First  Nat.  Bank,  55 
111.  App.  321;  General  Gas  Co.  v. 
Stuart,  69  111.  App.  560. 

1.  See,  generally,  supra^  note  i, 
p.  826. 
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2.  The  plaintiff  has  no  legal  defense  to  said  action,  but  has  an 
equitable  right  to  the  legal  title  to  said  lands,  as  shown  in  his 
original  complaint. 

The  plaintiff  claims  an  injunction  against  the  prosecution  of  said 
complaint  of  ejectment  until  the  determination  of  his  said  action. 

2.  To  Restrain  Alienation  or  Incumbrance  of  Land. 

Form  No.  10893. 

(Precedent  in  Hayden  v.  Thrasher,  20  Fla.  715.)* 

\{Address  as  in  Form  No.  4^69.)]^ 

Julius  A.  Hayden.,  of  Orange  County,  Florida.,  brings  this  bill 
against  Barton  H.  Thrasher,  as  trustee  for  his  wife,  L.  A.  Thrasher 
and  her  children,  and  William  A.  Dickenson.,  all  of  Alachua  county, 
.  Florida.,  and  Early  W.  Thrasher,  in  his  individual  capacity  and  as 
trustee  for  his  wife  and  children,  and  George  W.  Means,  as  trustee 
for  Mattie  S.  Means  and  her  children,  all  of  Marion  County,  Florida.^ 
and  thereupon  your  orator  complains  and  says:  That  on  \.\iQ  first  day 
oi  June,  iS75,  the  defendant,  Barton  H.  Thrasher,  came  to  your 
orator  and  requested  him  to  indorse  six  promissory  notes  made  by 
William  L.  Thrasher,  (a  brother  oi  Barton  II.)  in  all  amounting  to 
%H,500.  Your  orator  agreed  to  do  it  if  made  secure  against  loss 
in  the  event  that  the  said  notes  were  not  paid  at  maturity,  and  said 
Barton  H.  Thrasher  to\d  your  orator  that  said  notes  would  first  be 
indorsed  by  himself  and  his  brother,  ^/iJ^r/ J/".  Thrasher,  and  that 
William  L.  Thrasher  would  convey  to  your  orator  unincumbered 
property  worth  %30,000  as  indemnity  against  loss.  That  by  appoint- 
ment with  said  Barton  H.  Thrasher  your  orator  went  to  the  office  of 
said  Thrasher  on  the  second  ddij  oi  June,  iS75,  and  there  met  Barton 
H.,  Albert  M.  and  William  L.  Thrasher,  who  are  brothers,  and  sons 
of  the  defendant,  Early  W.  Thrasher,  and  there  found  prepared  six 
notes  signed  by  William  L.  Thrasher,  payable  to  his  own  order,  and 
indorsed  by  him  and  then  by  his  brothers,  B.  H.  and  A.  M.  Thrasher, 
all  dated  June  3d,  iS75,  and  payable  at  6,  12  and  18  months  after 
date,  with  interest  from  date,  one  for  $2,000  and  five  for  $2,500  each. 

Your  orator  having  all  confidence  in  the  assurance  of  said  Barton 
H.  Thrasher  indorsed  said  notes  and  took  from  William  I.  Thrasher 
a  conveyance  of  certain  real  and  personal  property  as  indemnity 
against  such  indorsement,  said  property  being  in  Fulton  and  Morgan 
counties,  in  the  State  of  Georgia,  which  the  said  Barton  H.  Thrasher 
assured  your  orator  to  be  free  from  incumbrances  of  every  kind, 
which  statement  of  Barton  H.  Thrasher  your  orator  then  and  there 
believed  to  be  true,  and  by  said  statement  and  said  assurance  was 

1.   This    case  came    up    on    an    ap-  junction  was  reversed  by  the  supreme 

peal     from    a    decree     dissolving     an  court  and  the  question  of  the  appoint- 

injunction    which    had    been   granted  ment   of  a  receiver   left  to    the  judg- 

against  B.  H.  and  E.  W  Thrasher,  Dick-  ment  of  the  chancellor  upon  a  further 

enson  and  Means,  forbidding  the  trans-  hearing. 

fer  of   property  alleged  to  have  been         See.  generally,  supra,  note  i.  p.  826. 
purchased  with    the   proceeds   of    the        2.  The  matter  to  be  supplied  within 

notes.     The  decree  dissolving  the  in-  []  will  not  be  found  in  the  reported  case. 
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induced  to  indorse  said  notes,  believing  that  he  would  be  protected 
in  any  event,  he,  the  said  Barton  H.  Thrasher,  having  also  assured 
your  orator  that  said  notes  would  be  promptly  paid  at  maturity,  and 
your  orator  then  believing  that  said  William  Z.,  Barton  H.  and 
Albert  M.  Thrasher  vitre  solvent  and  responsible.  That  soon  after 
the  indorsement  of  said  notes  your  orator  left  the  ofifice  of  said 
Barton  H.  Thrasher,  leaving  said  notes  with  said  Barton  H.,  William 
L.  and  Albert  M.  Thrasher,  (who  remained  in  said  office)  and  never 
saw  them  again  till  after  their  maturity;  that  at  the  time  that  he 
indorsed  said  notes  and  took  said  conveyance  as  indemnity  as  afore- 
said there  existed  a  judgment  against  the  said  Early  W.  Thrasher  in 
the  Superior  Court  of  Morgan  county,  Georgia,  for  a  very  large  sum 
of  money,  the  precise  amount,  and  the  name  of  the  plaintiff,  not 
now  being  remembered  by  your  orator,  (but  which  your  orator  asks 
leave  to  insert  in  his  bill  when  ascertained)  and  said  Early  W. 
Thrasher  had  (as  allowed  by  the  laws  of  Georgia^  executed  a  stay* 
bond  to  the  plaintiff  in  said  judgment  staying  the  proceedings  under 
said  judgment  for  the  time  permitted  by  law;  and  his  said  sons, 
William  L.  Thrasher,  Barton  H.  Thrasher  and  Albert  M.  Thrasher, 
had  signed  said  bond  as  securities  thereto,  which  said  bond  and  the 
said  judgment  had  become  and  was  from  the  date  of  said  bond  a 
lien  upon  all  the  property  of  the  said  securities,  and  was  at  the  time 
that  the  said  conveyance  from  William  L.  Thrasher  to  your  orator 
was  executed  a  lien  upon  the  property  so  conveyed  by  said  W.  L. 
Thrasher  to  your  orator. 

Your  orator  charges  that  the  statement  so  made  as  aforesaid  to 
your  orator  by  the  said  Barton  H.  Thrasher,  viz :  that  said  property 
was  free  from  incumbrances  was  false;  that  sd\6.  Barton  IT.  Thrasher 
knew  at  the  time  that  said  judgment  against  said  Early  W.  Thrasher 
existed  and  that  said  stay  bond  had  been  given,  and  that  said 
William  L.  Thrasher,  whose  property  had  been  conveyed  to  your 
orator  as  indemnity  against  his  said  indorsement,  was  one  of  the 
sureties  on  said  bond,  yet  the  said  Barton  H.  Thrasher  concealed 
said  facts  from  your  orator,  well  knowing  that  your  orator  would 
not  have  indorsed  said  notes  if  he  had  known  of  the  existence  of 
said  judgment  and  stay  bond,  (your  orator  then  having  no  knowl- 
edge of  the  fact)  and  that  said  property  was  not  free  from  incum- 
brances. And  your  orator  believes,  and  so  charges,  that  the  said 
statements  so  made  to  your  orator  by  the  said  Barton  H.  Thrasher, 
and  the  said  procurement  of  your  orator's  indorsement  upon  said 
notes,  was  the  result  of  a  conspiracy  and  confederation  between  the 
said  Early  W.,  Barton  H.,  Albert  M.  and  William  L.  Thrasher  to 
injure  and  defraud  your  orator  in  the  premises,  they  well  knowing 
that  said  William  L.  Thrasher,  the  maker  of  said  notes,  and  Barton 
H.  and  Albert  M.  Thrasher,  the  prior  indorsers  thereof,  were 
insolvent,  and  that  neither  of  them  was  able  to  pay,  and  that 
they  did  not  intend  or  expect  to  pay  said  notes  when  they  should 
mature. 

Your  orator  charges  that  at  the  time  of  said  transaction  the  said 
Early  W.  Thrasher  was  insolvent  and  is  still  insolvent,  and  that  he 
and  his  said  sons.  Barton  H.,  William  L.  and  Albert  M.  Thrasher, 
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were  then  purposing  to  remove  to  the  State  of  Florida  from  the 
State  of  Georgia,  where  they  then  resided,  and  that  they  had  no 
credit  and  could  not  raise  money  on  their  own  notes,  and  that  their 
oUject  in  procuring  your  orator's  indorsement  was  to  raise  money 
on  his  credit,  which  they  knew  to  be  good,  for  the  purpose  of  carry- 
ing out  their  plans. 

Your  orator  further  charges,  on  information  and  belief,  that  after 
said  notes  were  then  indorsed  the  same  were  disposed  of  either  by 
distributing  the  same  among  the  said  Early  IV.,  Barton  H.,  Albert 
M.  and  William  L.  Thrasher,  or  by  procuring  a  discount  of  the  same 
and  distributing  the  money  among  themselves.  That  part  of  it  was 
used  to  pay  some  notes  signed  by  B.  H.  cr*  A.  M.  Thrasher,  and  by 
Barton  H.  Thrasher  as  an  individual.  That  part  was  taken  by  Early 
W.  Thrasher  and  part  by  Barton  H.  Thrasher;  and  said  notes  passed 
by  transfer  into  the  hands  of  the  following  parties,  who  discounted 
the  same,  viz:  One  for  %2,000  to  F.  L.  Freyer,  one  for  ^,500  to  A. 

B.  Merriam,  one  for  ^,500  to/.  B.  Tanner,  one  for  %2,500  to  John 
Neal,  and  two  for  $2,500  each  into  the  hands  of  F.  H.  Richards^ 
Cashier  of  the  Atlanta  Savings  Bank. 

Your  orator  charges  that  Barton  H.  Thrasher  bought  from  Samuel 

C.  Means  a  half  interest  in  one  hundred  and  ten  acres  of  land  in  Marion 
county  and  paid  him  therefor  %5J)00,  and  that  he  bought  the  remain- 
ing interest  in  said  tract  from  George  W.  Means,  trustee  for  his  wife 
and  children,  and  paid  him  therefor  %5,000,  as  will  appear  by  Exhibits 
A  and  B  hereto  attached,  containing  a  full  description  of  said  land, 
and  which  are  made  a  part  of  this  bill;  which  payments  were  made 
either  in  whole  or  in  part  with  the  said  money,  which  said  Barton  H. 
Thrasher  had  received  from  the  discount  of  said  notes  or  the  notes 
themselves,  and  that  if  any  part  of  said  payment  was  made  with 
other  funds  the  same  was  Barton  H.  Thrasher  s  own  money  and  not 
money  held  by  him  in  trust,  and  that  said  Thrasher  was  at  the  time 
of  said  purchase  and  payments  insolvent,  and  that  he  had  no  money 
which  he  held  in  trust  for  his  wife  and  children,  and  that  he  took  the 
deeds  to  said  property  in  his  name  as  trustee  for  his  wife  and  chil- 
dren for  the  purpose  and  with  the  fraudulent  design  of  preventing 
the  holders  of  said  notes  and  your  orator  from  subjecting  said  land 
to  the  payment  of  said  notes. 

Your  orator  further  shows  that  on  the  day  that  said  Barton  H. 
Thrasher  bought  said  half  interest  from  George  W.  Means,  trustee, 
said  George  W.  Means,  trustee,  entered  into  a  written  contract  with 
him  by  which  he  agreed  if  said  Thrasher  so  demanded  at  the  expira- 
tion of  three  years  to  pay  back  to  said  Thrasher  as  trustee  the  said 
sum  of  $5,000  with  interest  at  15  per  cent,  per  annum  thereon,  and 
as  security  therefor  mortgaged  to  said  Thrasher  a  certain  other  tract 
of  land  fully  described  in  said  contract,  a  copy  of  which  is  attached 
as  part  of  this  bill  and  marked  Exhibit  C. 

Your  orator  further  charges  that  at  the  time  that  said  Early  W. 
Thrasher  got  part  of  said  notes  or  of  the  proceeds  thereof,  neither  of 
his  said  sons  was  indebted  to  him  either  individually  or  as  trustee, 
but  that  he  either  got  the  same  as  a  voluntary  gift  knowing  that  it 
had  been  fraudulently  procured,  or  got  it  as  his  part  of  the  result  of 
9  E.  of  F.  P.  —  53.      '  833  Volume  g. 
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the  conspiracy  above  mentioned  to  defraud  your  orator,  to  which 
conspiracy  he  was  a  party. 

Your  orator  charges  that  said  Early  W.  Thrasher  used  said  notes 
or  the  proceeds  thereof  as  follows,  viz:  He  bought y?/"/y  acres  of  land 
from  George  W.  Means,  trustee,  to-wit:  Beginning  at  the  southeast 
corner  of  section  SI,  township  7,  range  21,  and  running  north  20 
chains,  thence  west  25  chains,  thence  south  20  chains,  thence  east  25 
chains  to  point  of  beginning,  and  paid  therefor  %800,  besides  a  con- 
siderable sum  that  he  used  to  improve  the  property,  and  took  the 
title  either  in  his  own  name  or  as  trustee  for  his  wife  and  children; 
your  orator  not  having  been  able  to  see  the  deed  thereto  cannot 
speak  with  certainty  as  to  how  the  deed  was  made,  but  asks  leave  to 
attach  a  copy  as  an  exhibit  when  the  same  can  be  secured;  that  said 
Early  W.  Thrasher  having  had  two  of  said  notes  in  his  possession, 
falsely  pretended  to  lend  the  same,  viz:  Amounting  to  %lt,500,  or 
%5,000,  to  Barton  H.  Thrasher,  and  said  Barton  H.  used  the  same  in 
paying  George  W.  Means  for  said  half  interest  so  purchased,  which 
said  sum  of  money  so  paid  to  said  George  W.  Means  is  the  money 
which  said  Means  agreed  to  refund  at  the  expiration  of  three  years  as 
hereinbefore  stated;  that  said  Barton  H.  Thrasher  and  his  father,  the 
%2i\A  Early  IV.  Thrasher,  still  further  intending  to  defraud  your  orator 
and  to  fix  said  property  and  the  proceeds  of  said  note  in  such  man- 
ner as  to  keep  your  orator  or  the  holders  of  said  notes  from  subject- 
ing the  same  to  the  payment  of  said  notes  falsely  pretended  that  said 
two  notes  above  described  were  only  loans  to  said  Barton  H.,  as  trus- 
tee, and  he,  the  said  Barton  H.,  in  furtherance  of  said  design,  exe- 
cuted and  delivered  to  his  said  father.  Early  W.  Thrasher,  a  mortgage 
upon  about  thirty  acres  of  said  land  so  bought  by  him  from  6*.  C.  and 
G.  W.  Means,  as  a  pretended  security  for  the  pretended  loan  of  said 
notes  by  Early  W.  to  Barton  H.  Thrasher,  trustee,  which  said  mort- 
gage embraced  the  orange  grove  and  house  which  said  Means  agreed 
to  purchase  back  as  aforesaid,  which  said  mortgage  your  orator 
charges  to  be  without  consideration  and  fraudulent  and  void. 

Your  orator  shows  that  at  the  maturity  of  said  notes  the  said 
William  L.  Thrasher,  the  maker  thereof,  refused  to  pay  the  same,  and 
the  said  B.  H.  and  A.  M.  Thrasher  likewise  refused  to  pay  the  same, 
and  suits  were  brought  by  the  holders  thereof  against  your  orator, 
who  was  the  only  party  who  had  property  out  of  which  the  same 
could  be  collected.  That  three  of  said  suits  are  still  pending  and 
undisposed  of,  viz:  One  in  the  Superior  Court  of  Fulton  county,  Geor- 
gia, in  favor  oi  J.  B.  Tanner  for  %2,500,  and  interest;  one  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Northerti  District  of  Georgia  in 
favor  of  R.  H.  Richards,  Cashier,  for  %5,000,  and  interest,  (viz:  on 
two  notes  for  %2,500  each)  and  one  in  the  Supreme  Court  of  Georgia 
in  favor  oi  John  Neal  for  $2,500,  and  interest,  the  same  being  a  writ 
of  error  to  the  City  Court  of  Atlanta,  which  court  had  rendered  a 
judgment  against  your  orator.  That  judgments  have  been  rendered 
in  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Georgia,  in  two  suits  on  said  notes  against  your  orator,  viz:  One  in  favor 
of  F.  L.  Fryer  for  %2,800,  principal  and  interest,  besides  cost,  and 
one  in  favor  of  A.  B.  Merriam  for  ^,510,  for  principal  and  interest, 
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besides  cost.  That  your  orator  employed  able  counsel  and  defended 
said  suits  as  far  as  he  was  able  to  do  according  to  law,  and  is  still 
defending  the  suits  now  pending. 

That  fi.  fas.  issued  on  said  judgments  were  levied  upon  your 
orator's  property  in  Atlanta,  Ga.,  and  your  orator  to  save  said  prop- 
erty from  sale  was  forced  to  pay  on  the  3d  oi  January,  i879,  the 
amount  of  said  two  judgments,  to  wit:  the  sum  of  ^,510  78-100. 

Your  orator  further  shows  that  soon  after  the  indorsement  by  him 
of  said  notes,  a  fa.  fa.  issued  upon  the  aforementioned  judgment  from 
the  Superior  Court  of  Morgan  county,  Ga.,  against  the  said  Early  W. 
Thrasher,  was  levied  upon  the  property  which  William  L.  Thrasher 
had  conveyed  to  your  orator  as  indemnity  as  aforesaid,  and  which 
said  Barton  H.  Thrasher  had  assured  your  orator  to  be  unincumbered. 

That  this  was  the  first  information  that  your  orator  had  received 
of  the  existence  of  said  judgment  and  stay  bond,  and  that  he  at  once 
inquired  of  said  Barton  H.  Thrasher  for  an  explanation  thereof;  that 
said  Thrasher,  who  was  and  is  an  attorney-at-law,  assured  your  orator 
again  that  the  property  was  free  from  incumbrances,  and  that  it  was 
not  subject  to  levy  and  sale  under  said  fi.  fa.,  and  your  orator  filed 
his  claim  thereto  and  employed  able  counsel  to  contest  the  same  and 
carried  said  cause  to  the  Supreme  Court  of  Georgia,  at  great  cost,  to 
wit:  about  %500.00,  and  said  Supreme  Court  held  that  the  said  prop- 
erty was  subject,  whereupon  the  said  property  was  sold  under  and 
applied  to  the  payment  of  said  fi.  fa.,  and  thus  became  lost  to  your 
orator,  who  was  then  left  without  any  security  whatever  against  loss 
by  his  said  indorsement,  and  your  orator  has  reason  to  apprehend, 
and  does  apprehend,  that  judgment  will  be  rendered  against  him  as 
indorser  in  each  of  said  suits  now  pending  against  him,  and  that  in 
addition  to  the  sum  already  paid  he  will  have  to  pay  about  %15,000 
or  other  larger  sum  in  satisfaction  of  the  same.  And  your  orator 
says  that  by  reason  of  the  insolvency  of  the  said  Barton  H.  Thrasher, 
William  L.  Thrasher,  Albert  M.  Thrasher  and  Early  W.  Thrasher,  he 
will  be  without  security  to  save  himself  from  total  loss  of  said  amount 
unless  he  can  obtain  the  relief  hereinafter  prayed. 

Your  orator  shows  that  E.  L.  Ereyer,  as  a  collateral  proceeding  in 
this  suit  against  your  orator  on  said  note  held  by  Ereyer,  filed  his  bill 
in  the  Circuit  Court  of  Marion  county ,  Elorida,  2igddx\st  Barton  II. 
Thrasher,  as  trustee,  and  procured  from  said  court  an  injunction 
against  said  Thrasher,  Trustee,  restraining  him  from  selling  or  in- 
cumbering any  part  of  the  property  so  bought  by  him  from  S.  C.  and 
G.  W.  Means,  as  aforesaid;  that  after  said  judgment  had  been  ren- 
dered against  your  orator  as  aforesaid,  and  after  your  orator's  prop- 
erty had  been  levied  upon  and  advertised  for  sale  thereunder,  which 
sale  was  to  have  been  made  on  the  Tth  day  of  January,  inst.,  (which 
fact  was  known  to  Barton  H.  Thrasher,  and  he  likewise  knowing  that 
said  judgments  would  certainly  be  satisfied  by  that  time  either  by 
sale  of  said  property  or  by  payment  by  your  orator,)  the  said  Barton 
H.  Thrasher  still  further  designing  and  intending  to  defraud  your 
orator  by  preventing  him  from  subjecting  said  property  so  bought 
from  S.  C.  <5r»  G.  W.  Means  to  the  payment  of  said  debts,  moved  to 
dissolve  said  injunction  and  set  said  motion  for  a  hearing  before  the 
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Chancellor  at  Gainesville,  Fla. ,  on  the  second  day  oi  January,  instant, 
well  knowing  that  as  soon  as  said  Freyers  judgment  against  your 
orator  was  paid  on  the  7th  oi  January  the  said  injunction  would 
cease  and  be  vacated.  And  said  motion  was  heard  on  said  2d  day 
oi  January,  and  said  injunction  was  dissolved  with  the  statement  by 
the  Chancellor  to  said  Thrasher  that  he  would  allow  complain- 
ant's solicitor  twenty  days  within  which  to  move  to  reinstate  said 
injunction. 

Your  orator  further  shows  that  immediately  after,  viz:  on  the 
same  day,  or  the  following  day,  after  said  injunction  was  dissolved, 
the  said  Barton  H.  Thrasher  still  further  designing  to  injure  and 
defraud  your  orator,  and  hinder  him  in  the  collection  of  his 
claim,  combined,  colluded  and  confederated  to  that  end  with 
his  said  father.  Early  W.  Thrasher,  and  with  the  defendant,  Will- 
iam A.  Dickenson,  (They,  the  said  Early  W.  Thrasher  and  William 
A.  Dickenson,  well  knowing  that  said  bill,  filed  by  said  Freyer 
was  still  pending,  and  that  twenty  days  had  been  allowed  for  a 
motion  to  reinstate  said  injunction,)  and  falsely  and  fraudulently 
pretended  to  sell  to  said  Dickenson  the  said  house  and  orange 
grove  containing  ^fz^^  acres,  as  part  of  the  one  hundred  and  ten  acres 
bought  from  6".  C.  and  G.  W.  Means,  which  five  acres  was  to  be  taken 
back  by  G.  W.  Means,  Trustee,  as  hereinbefore  set  forth,  (the  three 
years  within  which  it  was  agreed  that  said  Means  was  to  redeem  it  not 
having  expired,  but  lacking  only  eight  days  of  expiring,)  and  made  a 
conveyance  of  the  same  to  said  Dickenson,  (a  copy  of  which  your  orator 
asks  leave  to  attach  as  an  exhibit  as  soon  as  the  same  can  be  had). 
Your  orator  has  not  had  access  to  said  deed  of  conveyance,  and 
does  not  know  what  consideration  is  stated  therein,  but  your  orator 
charges  on  information  and  belief  that  said  conveyance  was  without 
any  consideration  whatever,,  and  was  fraudulent  and  made  for  the 
purpose  of  covering  up  said  property  from  the  creditors  of  Barton  H. 
Thrasher,  and  particularly  to  prevent  your  orator  from  reaching  the 
same. 

Your  orator  further  charges  on  information  and  belief  that  said 
Barton  H.  Thrasher,  Early  W.  Thrasher  and  William  A.  Dickenson, 
designing  to  defraud  your  orator  by  pretending  that  said  con- 
veyance to  said  Dickenson,  by  said  Barton  H.  Thrasher,  was  a 
bona  fide  sale  for  value;  he,  the  said  Early  W.  Thrasher  can- 
celled or  transferred  to  said  Dickenson  the  pretended  and  fraudu- 
lent mortgage  which  he,  the  said  Early  W.  Thrasher,  held 
on  said  property  pretending  that  said  Dickenson  had  not  and 
has  not  paid  him  anything  therefor;  and  the  said  Barton  H. 
Thrasher  and  the  said  William  A.  Dickenson  still  further  confeder- 
atmg  to  defraud  your  orator,  the  said  Barton  H.  Thrasher  purchased 
from  Cannon  a  lot  in  the  town  of  Gainesinlle,  in  Alachua  Co.,  for 
the  sum  of  %786.50,  or  about  that  amount,  and  had  the  deed  thereto 
made  in  the  name  of  William  A.  Dickenson,  which  deed  your  orator 
has  not  had  access  to,  as  the  same  has  not  been  recorded  and  is  in 
possession  of  said  defendants  or  one  of  them,  and  said  Thrasher  is 
now  having  built  thereon  a  fine  and  expensive  residence,  said  lot 
being  described  as  follows:  The  southwest  corner  of  block  four  in 
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rzx\gt  five,  in  the  town  Gainesville,  hemg  on  the  corner  of  7'/«<r  and 
Chutch  streets,  being  98  3-J^  feet  on  Fine  street  and  fifty  feet  on 
Church  street.  And  your  orator  further  charges  that  said  Barton  H. 
Thrasher  and  William  A.  Dickenson  still  further  designing  to  defraud 
and  hinder  your  orator,  he,  the  said  Barton  H.  Thrasher,  transferred 
to  said  Dickenson  the  said  contract  and  mortgage  from  said  Mea?is  to 
said  Thrasher,  he,  the  said  Dickenson,  paying  nothing  therefor,  and 
said  transfer  being  fraudulent,  and  that  said  Means  still  owns  the  full 
amount  thereof. 

Your  orator  charges  that  s2l\6.  Barton  II.  Thrasher  is  now  insolvent, 
and  that  he  has  not  the  means,  either  in  his  own  right  or  as  trustee, 
to  purchase  said  lot  and  build  said  residence,  and  that  if  the  said  lot 
was  paid  for  by  said  Dickenson,  and  if  the  building  thereon  is  being 
paid  for  by  said  Dickenson,  it  was  and  is  being  done  for  the  purpose 
of  changing  the  investment  made  by  ?,di\d  Barton  H.  Thrasher  of  the 
funds  procured  by  him  upon  your  orator's  said  indorsements,  so  as 
to  mislead  your  orator  and  hinder  him  from  collecting  the  amounts 
so  paid  out  by  him  as  aforesaid,  and  to  hinder  the  holder  of  the  other 
notes  upon  which  suits  are  now  pending  and  your  orator  from  col- 
lecting the  amounts  thereof. 

Your  orator  further  charges,  on  information  and  belief,  that  said 
Barton  H.  Thrasher  turned  over  to  said  Dickenson  the  crop  of  oranges 
raised  on  said  land,  and  that  the  said  Dickenson  is  paying  in  part  for 
said  building  with  the  income  derived  from  said  orange  crop  raised 
on  said  land  bought  by  Barton  H.  Thrasher  with  the  money  raised 
from  your  orator's  indorsement  aforesaid. 

And  your  orator  charges  that  unless  the  said  defendants  be  re- 
strained as  hereinafter  prayed  they  will  dispose  of  said  property  to 
innocent  purchasers  and  will  incumber  the  same  in  such  manner  as 
will  defeat  your  orator's  rights  in  the  premises,  and  thus  cause  him 
to  suffer  irreparable  damage. 

All  which  actings  and  doings  of  the  said  defendants  is  contrary  to 
equity  and  good  conscience,  and  inasmuch  as  your  orator  is  without 
remedy  of  law  he  prays  as  follows:  ist.  That  the  State's  writ  of 
injunction  be  granted, to  be  directed  to  the  said  defendants.  Barton 
H.  Thrasher,  in  his  individual  capacity  and  as  trustee  for  his  wife 
and  children,  to  Early  W.  Thrasher,  in  his  individual  capacity  and 
as  trustee  for  his  wife  and  children,  to  George  W.  Means,  as  trustee 
for  his  wife  and  children,  and  to  Albert  A.  Dickenson,  restraining  the 
said  Barton  H.  Thrasher,  as  trustee  or  in  his  individual  capacity, 
from  selling,  mortgaging  or  conveying  or  in  any  wise  incumbering 
said  OTU  hundred  and  ten  acres  of  land  by  him  purchased  from  S.  C. 
Means  and  George  IV.  Means,  trustee,  to  wit:  Part  of  section  fiz-'e  of 
township  twelve  of  range  twenty-one,  in  Marion  county,  Florida, 
bounded  as  follows:  Commencing  at  the  northwest  corner  of  said 
section,  and  running  east  along  the  section  line  38  chains  and  i7 
links,  thence  south  S3  chains  and  i7  links,  thence  west  33  chains  and 
n  links  to  the  western  boundary  line  of  said  section,  and  thence 
north  along  said  section  line  33  chains  and  11  links  to  the  point  of 
beginning;  and  restraining  the  said  Bartoft  H.  Thrasher,  in  his 
individual  capacity  or  as  trustee,  and  the  said  William  A.  Dickenson 
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from  selling,  conveying,  mortgaging  or  in  any  wise  incumbering  that 
certain  lot  in  the  city  of  Gainesville  known  as  the  property  bought 
from  said  Cannon,  and  described  as  the  southwest  corner  of  block  ^, 
range  5,  being  on  the  corner  of  Pine  and  Church  streets,  being  98  3- If. 
feet  on  Pine  and  50  feet  on  Church  street,  and  from  selling,  con- 
veying, mortgaging  or  incumbering  the  same  or  the  said  house, 
orange  grove  and  five  acres  of  land  in  Marion  county,  part  of  the 
said  one  hundred  and  ten  acres  bought  by  said  Thrasher  from  S.  C  and 
G.  W.  Means,  which  house,  grove  and  five  acres  of  land  the  said 
Barton  H.  Thrasher  conveyed  to  said  Dickenson,  and  from  transfer- 
ring, assigning  or  collecting  said  mortgage  contract  made  by  Geo. 
W.  Means,  trustee,  to  Barton  H.  Thrasher,  trustee,  and  by  said 
Thrasher  transferred  to  said  Dickenson,  as  well  as  said  mortgage 
from  B.  H.  Thrasher,  trustee,  to  Early  W.  Thrasher,  and  restraining 
said  George  IV.  Means,  trustee,  from  paying  to  said  Thrasher,  Dick- 
enson, or  their  agents  or  assigns  the  said  sum  of  five  thousand  dollars 
and  interest  as  set  forth  in  said  mortgage,  and  restraining  the  said 
Early  W.  Thrasher,  as  trustee  or  in  his  individual  capacity,  from 
selling,  transferring,  conveying,  mortgaging  or  otherwise  incumbering 
the  %2\di  fifty  acres  of  land  as  bought  by  him  from  Geo.  W.  Means, 
trustee,  as  aforesaid,  described  as  follows:  Beginning  at  the  south- 
west corner  of  section  31,  township  7,  range  21,  running  north  20 
chains,  thence  west  25  chains,  thence  south  20  chains,  thence  east  25 
chains  to  point  of  beginning,  and  that  the  said  one  hundred  and  ten 
acres  so  bought  by  the  said  Barton  H.  Thrasher,  as  trustee,  and  the 
saidy?/"/y  acres  so  bought  by  the  said  Early  W.  Thrasher  in  his  own 
right  or  as  trustee,  and  the  said  lot  in  the  town  of  Gainesville  so 
bought  by  the  said  Barton  H.  Thrasher  from  Cannon  and  conveyed 
to  him  or  to  said  Dickenson,  or  so  much  thereof  as  may  be  necessary, 
be  sold  and  the  proceeds  thereof  be  applied  to  the  payment  of  the 
said  several  sums  so  paid  out  by  your  orator,  as  hereinbefore  set 
forth,  and  the  balance  applied  to  the  payment  of  said  notes  on  which 
suits  are  now  pending  against  your  orator,  and  the  said  George  W. 
Means  may  be  required  within  such  time  as  your  honor  may  seem 
meet  to  pay  into  the  registry  of  this  court  the  sum  of  five  thousand 
dollars,  with  interest,  according  to  the  terms  of  his  said  contract  with 
Barton  H.  Thrasher,  and  upon  so  doing  that  he  be  decreed  to  have 
good  title  to  said  five  acres  of  land  so  agreed  by  him  with  said 
Thrasher  to  be  redeemed,  said  amount  to  be  applied  to  the  payment 
of  the  amount  due  to  your  orator  and  due  on  said  notes  now  in  suit 
as  aforesaid,  and  that  in  default  of  such  payment  by  said  Means  your 
orator  be  subrogated  to  all  the  right  of  the  said  Barton  H.  Thrasher, 
trustee,  and  said  William  A.  Dickenson  under  said  contract  and  mort- 
gage from  said  Means  to  said  Thrasher,  and  that  said  mortgage  be 
foreclosed  and  said  mortgage  property  be  sold  and  the  proceeds 
applied  to  the  payment  of  the  amount  due  to  your  orator  and  on  the 
said  notes  now  sued  on  against  your  orator,  and  that  a  receiver  be 
appointed  to  collect  the  rents,  issues,  crops  and  profits  of  said  lands 
so  bought  as  aforesaid  by  Early  W.  Thrasher,  as  trustee  or  in  his 
own  right,  and  by  Barton  H.  Thrasher,  as  trustee,  from  said  .S".  C. 
and  G.  W.  Means,  including  the  orange  crop  upon  the^z'^  acres  con- 
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veyed  by  said  Barton  H.  Thrasher  to  said  Dickenson^  and  the  proceeds 
applied  as  hereinbefore  prayed. 

[2.  And  that  your  orator  may  have  such  other  and  further  relief  in 
the  premises  as  his  case  requires  and  to  your  Honor  seems  meet. 

May  it  please  your  Honor  {concluding  as  in  Form  No.  4^69^]^ 

3.  To  Restrain  Breach  of  Contract.^ 
a.  In  General. 

Form  No.  10894. 

(Precedent  in  Roller  v.  Ott,  14  Kan.  610.)' 

[{Tif/e  of  court  as  in  Form  No.  5917.) 
W,  W.  Holler  and  John  Doe.,  partners,  under  the  ^ 

firm  name  of  W.  W.  Roller  6-  Co.,  plaintiffs,      | 

against  )■  Petition.]* 

C.  M.  Ott  and  A.  Gottschalk,  partners,  under  the  \ 

firm  name  of  Ott  &"  Gottschalk,  defendants.      J 

The  plaintiffs  state  that  in  March,  i872,  the  Ottawa  Furniture  &* 
Wood-work  Company  was  duly  organized  as  a  corporation  under  the 
statutes  of  the  state  of  Kansas,  for  the  purpose  of  manufacturing 
furniture  and  other  wood-work,  and  of  vending  furniture  at  retail 
and  wholesale  in  the  city  of  Ottawa;  that  said  corporation,  at  said 
city,  erected  a  large  and  costly  factory,  fitted  with  valuable  and 
powerful  steam  machinery,  adapted  to  the  purpose  of  manufacturing 
furniture,  and  other  wood-work,  rapidly,  and  in  large  quantities,  and 

1.  The  matter  enclosed  by  and  to  be  render  such  rates  unreasonably  low. 
supplied  within  [  ]  will  not  be  found  in  In  a  bill  for  an  injunction  to  restrain 
the  reported  case.  the  violation  of  the  contract,  it  was  held 

2.  Beqnisites  of  Bill,  etc.  —  Generally,  that  a  neglect  to  deny  a  failure  of  sup- 
—  See  supra,  note  i,  p.  826.  ply  of  gas  rendered  the  bill  defective 

Contract  in    Writing.  —  A  complaint  on  demurrer.     Morck  z/.  Pennsylvania 

to  enjoin  acts  in  violation  of  a  contract  Gas  Co.,  8  Pa.  Co.  Ct.  Rep.  131. 

need  not  allege  whether  the  contract  Defendant  Licensed  to  Practice  Profes- 

was  in  writing.     Laughlin  v.  Lamasco  sion.  — The  failure  of  a  bill  to  enjoin  a 

City,  6  Ind.  223.  breach  of  contract  for  the  selling  of  a 

Consideration.  —  The  complaint  in  an  physician's     business    to    allege    that 

action  to  enjoin  violation  of  a  contract  plaintiff,  when  he  made  the  contract, 

not  to  practice  medicine  within  a  cer-  had  complied  with  the  legal   require- 

tain  territory  need  not  show  that  the  ments  necessary  to  entitle  him  to  prac- 

contract  was  based  on   adequate   con-  tice  medicine  in  the  city  named,  is  not 

sideration.     Laughlin  v.  Lamasco  City,  a  ground  of  demurrer  where  it  is  not 

6  Ind.   223;  Beatty  v.  Coble,   142  Ind.  alleged  therein  that  he  was  then  prac- 

329.  ticing.     McCurry  v.  Gibson,  108  Ala. 

Intention  to  Violate  Contract. — An  in-  451. 

junction  against  the   breach  of  a  cove-  3.  In  the  district  court  a  demurrer  to 

nant  cannot  be  granted  where  the  bill  this  petition  was  sustained,  and  in  the 

does  not  allege  that  defendant  intends  supreme  court   it  was  urged    that  the 

to  violate  it.     Buck  v.  Backarack,  45  petition  did  not  state  facts  sufficient  to 

N.  J.  Eq.  123,  45  N.  J.  Eq.  557.  constitute  a  cause  of  action.     The  peti- 

Negativing   Certain   Conditions.  —  A  tion,  however,  was  held  sufficient  and 
natural-gas  company  contracted  that  its  the  judgment   of  the  court  below  re- 
charges should  not  exceed  a  schedule,  versed,  and   the  cause  was  remanded 
provided  that  the  supply  of  natural  gas  for  further  proceedings, 
should  not  fail  to  such  an  extent  as  to  See,  generally, j«/ra,  note  2,  this  page. 
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at  the  same  time  said  corporation  put  said  factory  into  operation,  and 
established  and  carried  on  in  connection  therewith  a  large  wholesale 
and  retail  furniture  store  in  said  city,  and  said  corporation  continued 
to  operate  said  factory,  and  carry  on  said  wholesale  and  retail  busi- 
ness, until  about  'Oci^  thirty -first  Qi  January,  1 875,  when  the  defend- 
ants, Ott  6^  Gotischalk,  purchased  all  the  stock  and  property  of  said 
corporation,  and  took  possession  thereof;  and  afterwards,  on  the  fifth 
day  of  February,  i875,  the  plaintiffs  herein  and  said  defendants 
entered  into  an  agreement  to  carry  on  said  factory  and  wholesale 
furniture  store  and  trade  as  copartners,  (of  which  agreement  a  copy 
is  annexed,  marked  "  Exhibit -<4,")  upon  the  terms  therein  set  forth; 
that  about  April  1,  iS73,  said  parties,  finding  it  impossible  to  get  on 
harmoniously  in  the  conduct  and  management  of  said  business  and 
factory,  agreed  to  and  did  dissolve  said  copartnership  upon  the  terms 
and  conditions  contained  in  a  written  memorandum  thereof,  of  which 
a  copy  is  hereto  attached,  marked  "Exhibit^,"  and  among  which 
was  and  is  a  covenant  of  the  following  tenor,  viz.:  "  In  consideration 
of  deduction  of  $589.67  made  by  W.  W.  Roller  &>  Co.,  as  above,  said 
C.  M.  Ott  and  A.  Gottschalk,  on  their  part,  bind  themselves  not  to 
sell  any  furniture  in  Ottawa  to  any  other  parties  other  than  said  W. 
W.  Roller  (Sr*  Co.,  and  at  the  lowest  market  prices."  At  the  time  said 
agreement  of  dissolution  was  entered  into,  both  the  defendants  well 
knew  that  these  plaintiffs  had  long  been  and  then  were  continuously 
engaged  in  the  wholesale  and  retail  furniture  business  in  the  city  of 
Ottawa  aforesaid,  and  that  they  intended  thereafter  to  continue  in 
said  business,  as  since  hitherto  they  have  actually  done,  and  that  said 
business  could  not  be  profitably  carried  on  in  Ottatva  if  subjected  and 
exposed  to  the  competition  of  said  factory;  and  as  after  said  dissolu- 
tion the  defendants  intended  to  operate,  and  actually  since  then 
hitherto  have  operated,  said  factory  as  partners,  producing  therein 
large  quantities  of  furniture,  the  covenant  hereinbefore  set  forth  was 
entered  into  by  and  between  these  plaintiffs  and  the  defendants  to 
prevent  said  wholesale  and  retail  business  of  the  plaintiffs  from  being 
injured  and  destroyed  by  the  competition  of  said  factory,  and  for 
the  sale  of  the  furniture  therein  to  be  produced,  either  at  wholesale 
or  retail,  by  the  defendants,  in  the  city  of  Ottawa,  to  any  other  parties 
than  these  plaintiffs,  and  said  covenant  was  one  of  the  principal 
inducements  which  led  these  plaintiffs  to  enter  into  said  agreement 
and  dissolution;  and  these  plaintiffs  have  done  and  duly  performed 
all  the  conditions  thereof  on  their  part  to  be  performed.  Yet  the 
defendants,  in  violation  thereof,  and  in  breach  of  the  covenant  therein 
and  above  set  forth,  have,  within  the  six  months  last  past,  without 
plaintiffs'  consent,  repeatedly  sold,  both  at  wholesale  and  retail,  many 
articles,  and  large  quantities  of  furniture,  in  the  city  of  Ottawa  above 
named,  to  divers  parties  other  than  these  plaintiffs,  and  at  the  lowest 
market  prices,  to  the  damage  and  loss  of  profits  to  these  plaintiffs  in 
the  sum  of  %500',  and  said  defendants  are  still  continuing  to  sell,  in 
Ottawa  aforesaid,  and  deliver  to  parties  in  said  city  other  than  these 
plaintiffs,  many  articles  of  furniture  at  retail,  and  large  quantities 
thereof  at  wholesale,  in  violation  of  said  covenant  and  agreement; 
and  all  this  without  the  consent  of  plaintiffs.     And  said  defendants 
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have  recently  notified  the  plaintiffs  that  they  (the  defendants)  do  not 
intend  to  regard  or  in  any  wise  perform  any  part  of  the  said  covenant 
above  set  forth  any  longer  or  further. 

Wherefore  the  plaintiffs  pray  that  a  temporary  injunction  may  issue 
restraining  the  defendants,  and  each  of  them,  from  directly  or  in- 
directly selling  any  furniture  in  Ottawa,  Franklin  county,  Kansas,  to 
any  parties  other  than  these  plaintiffs,  during  the  pendency  of  this 
suit,  and  that  upon  the  final  hearing  hereof  said  injunction  may  be 
made  perpetual;  and  that  this  court  may  take  and  state  an  account 
of  the  damages  and  loss  of  profits  sustained  by  these  plaintiffs  by 
reason  of  defendants'  violation  of  the  covenant  hereinbefore  set 
forth;  and  that  the  plaintiffs  may  have  judgment  for  such  damages 
and  loss  of  profits  when  ascertained;  and  that  plaintiffs  have  such 
other  and  further  relief  in  the  premises  as  may  be  just. 

^Signature  as  in  Form  No.  59i7.)]^ 

b.  On  Sale  of  Good-will. 

Form  No.  10895.* 
Worcester,  ss.  5.  J.  C.  in  Equity. 

To  The  Honorable  Justices  of  the  Supreme  Judicial  Court  sitting  in 
Equity. 

William  Dwight  oi  Douglas,  in  the  county  of  Worcester,  physician, 
brings  this  his  bill  of  complaint  against  Charles  H.  Hamilton  of  the 
same  Douglas,  physician,  and  showeth  unto  your  honors  that  he 
formerly  resided  and  practiced  medicine  in  Bernardston  in  the  county 
of  Franklin,  and  that  by  the  promise  of  the  defendant  and  the  agree- 
ments contained  in  his  bond,  a  copy  of  which  is  hereto  annexed,  he 
was  induced  to  give  up  his  practice  there  and  to  remove  his  family  to 
said  town  of  Douglas,  where  he  and  they  now  reside,  and  here  since 
about  \\i&  first  day  of  April,  now  last  past,  he  hath  been  and  still  is 
engaged  in  the  practice  of  medicine,  and  that  the  defendant  duly 
executed  and  delivered  to  him  the  original  bond  of  which  the  paper 
annexed  is  a  copy;  and  that  the  plaintiff  hath  fully  performed  his 
part  of  the  agreements  in  said  bond  contained,  and  hath  actually  paid 
the  sum  oi  fifty-five  hundred  doWsLTs  therein  stipulated,  and  the  defend- 
ant hath  conveyed  to  the  plaintiff  the  real  estate  referred  to,  and  the 
plaintiff  now  resides  thereon. 

But  the  defendant  has  opened  another  office  for  the  practice  of 
medicine  in  the  same  town,  at  a  distance  of  only  about  fifteen  rods, 
in  the  next  house  but  one  from  his  former  office,  which  was  at  the 
present  residence  of  the  plaintiff;  and  the  defendant  still  continues 
and  threatens  and  intends  to  continue  to  practice  as  a  physician  in 
said  town  of  Douglas,  which  hath  already  greatly  injured  the  plaintiff 
in  his  own  practice,  and  is  a  gross  violation  of  the  defendant's  agree- 

1.  The  matter  to  be  supplied  within  the  plaintiff  might  have  an  action  at 
[]  will  not  be  found  in  the  reported  case,  law   or   a    more    complete    remedy    in 

2.  This  form  is  copied  from  the  equity  by  injunction,  and  the  injunc- 
original  papers  in  Dwight  z'.  Hamilton,  tion  which  had  already  issued  was 
113  Mass.  175,  in  which  case  it  was  made  perpetual  by  the  supreme  court, 
held  that  on  the  facts  alleged  in  the  bill  See,  generally,  supra,  note  2,  p.  839, 
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ment  in  said  bond  to  sell  to  the  plaintiff  *'  his  practice  and  good  will 
as  a  physician." 

All  which  acts  of  said  defendant  are  contrary  to  equity  and 
good  faith. 

And,  inasmuch  as  the  plaintiff  hath  no  plain,  adequate  or  complete 
remedy  at  common  law,  he  prays  that  the  defendant  may  be  com- 
pelled specifically  to  perform  his  aforesaid  agreement,  and  may  be  by 
injunction  restrained  from  the  violation  thereof;  and  that  a  writ  of 
temporary  injunction  may  forthwith  issue  forbidding  the  defendant 
until  the  further  order  of  this  court,  or  some  justice  thereof,  from 
practicing  as  a  physician  in  said  town  of  Douglas  \  and  for  such  other 
and  further  relief  as  the  nature  of  the  case  and  the  principles  of 
equity  render  proper,  and  that  a  writ  of  subpoena  issue  commanding 
the  defendant  to  appear  and  answer  this  bill,  but  not  under  oath, 
an  answer  under  oath  being  hereby  expressly  waived. 

William  Dwight. 
Stiff  oik,  ss.  July  16,  iS73. 

Then  personally  appeared  the  within  named  plaintiff,  William 
Dwight,  and  made  oath  that  all  the  allegations  of  the  within  bill  are 
true  and  within  his  own  personal  knowledge,  and  that  he  hath  read 
and  fully  understands  the  same. 

Before  me, 
Dwight  Foster,  Justice  of  the  Peace. 

4  To  Restrain  Disposition  of  Property.* 

a.  By  Husband. 

(1)  Wife's  Separate  Property. 

Form  No.  10896. 
(Precedent  in  Woffenden  v.  Woffenden,  i  Arizona  328.)' 

[In  the  District  Court  of  the  First  Judicial  District  of  the  Territory 
oi  Arizona,  in  and  iox  Pima  County.]^ 
Anna  C.  Woffenden,  plaintiff,    ^ 

V.  y  Complaint. 

Richard  Woffenden,  defendant.  ) 

Anna  C.  Woffenden,  the  above-named  plaintiff,  complains  oi  Richard 
Woffenden,  the  above-named  defendant,  and  alleges: 

I.  That  defendant  and  plaintiff  are  husband  and  wife,  that  they 
intermarried  at  Tucson,  in  the  county  oi  Pima,  territory  of  Arizona,  on 

or  about  the day  of ,  a.  d.  \Z12,  and  ever  since  have 

been,  and  are  now,  husband  and  wife. 

1.  Bemoval  of  Property  Sold. —  A  bill  infra.  Form  No.  10969;  for  the  final 
to  restrain  the  removal  of  property  sold  order  of  injunction  see  infra.  Form  No. 
must  aver  that  those  who  seek  to  re-     11033. 

move  the  property  are  pecuniarily  irre-  See,  generally,  supra,   note  i,  p.  826. 

sponsible.   Brown  z/.  Ring,  77  Mich.  159.  3.  The  matter  enclosed  by  and  to  be 

2.  For  the  temporary  restraining  supplied  within  []  will  not  be  found  in 
order  issued  upon  this  complaint  see  the  reported  case. 
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2.  Plaintiff  further  alleges  that  she  is  of  the  age  oi  twenty-one  years 
and  over, 

3.  That  on  the  thirteenth  day  of  August,  i87S,  for  the  purpose  of 
preventing  difficulties  and  misunderstandings  arising  between  them, 
articles  of  agreement  were  entered  into,  made,  and  signed  by  said 
defendant  and  this  plaintiff,  a  copy  of  which  articles  of  agreement, 
marked  "  Exhibit  A,"  is  hereunto  annexed,  and  prayed  to  be  made  a 
part  of  this  complaint.  That  by  said  articles  of  agreement  said 
defendant  covenanted,  promised,  and  agreed  to  and  with  the  said 
plaintiff  that  he,  the  said  defendant,  would  not  in  any  manner  seek  to 
control  or  derive  any  benefit  from  the  separate  property  of  the 
plaintiff,  nor  from  the  rents,  issues  and  profits  of  said  property. 

4.  Plaintiff  further  alleges  that  on  the  seventh  day  of  October,  iS73, 
the  said  defendant,  in  violation  of  his  aforesaid  covenant,  promises, 
and  agreements,  and  in  violation  of  the  legal  rights  of  said  plaintiff 
over  her  separate  property,  served  notices  upon  the  tenants  of  said 
plaintiff  to  pay  the  rents  due  and  owing  on  the  separate  property  of 
plaintiff  to  said  defendant. 

Wherefore,  the  plaintiff  demands  judgment:  i.  That  the  said 
defendant  be  enjoined  from  exercising  any  control  or  authority  over 
the  separate  property  of  said  plaintiff,  or  the  rents,  issues,  and  profits 
thereof;     2.   For  the  costs  of  this  suit. 

[(^Signature  and  verification  as  in  Form  No.  5908.^^ 

(2)  Pending  Divorce  Proceedings.^ 

Form  No.  10897. 

(56  N.  H.  62o.)3 
Merrimack,  ss. 
To  the  Hon.  John  Marshall,  Chief  Justice  of  the  Supreme  Court: 

Jane  Doe,  of  Canterbury  va  said  county  complains  against  y<7/^«Z>^^, 
of  said  Canterbury,  and  says  she  has  caused  to  be  filed  in  the  office  of 
the  clerk  of  said  court  for  said  county  her  libel  for  divorce  against 
saidyi?/^^  Doe,  in  which  she  alleges,  among  other  things,  that  she  was 
married  to  %^\A  John  Doe  on  the  twenty-fifth  day  oi  January,  1S8O,  at 
Concord  in  said  county;  that  she  has  resided  and  had  her  home  at 
said  Canterbury  ior  four  years  past,  and  still  resides  there;  that  she 
has  always  behaved  herself  toward  him  as  a  faithful,  chaste,  and  affec- 
tionate wife;    but  the  saidyi?^^  Doe,  regardless  of  his  marital  vows, 

1.  The  matter  to  be  supplied  within  dispose  of  the  same,  unless  restrained 
[]  will  not  be  found  in  the  reported  case,  from    so   doing   by   the   order   of   this 

2.  In  Norris  v.  Norris,  27  Ala.  519,  a  honorable  court."  This  was  held  in- 
sult for  an  injunction  in  connection  with  suflicient,  and  an  injunction  granted 
an  application  for  divorce,  the  charge  thereon  was  dissolved  upon  motion, 
as  to  fear  of  disposition  of  property  The  bill  should  further  have  alleged 
was:  "  And  your  oralrix  further  shows,  the  facts  which  gave  rise  to  the  plain- 
that  she  has  just  cause  to  fear,  and  in  tiff's  fears. 

fact  does  fear,  that  the  said  fames  jR.  8.  See,  generally,  supra,  note  i,  p. 
Norris,  upon  the  filing  and  service  of     826. 

this  bill,  the  whole  of  his  property  For  form  of  injunction  to  be  written 
being  movable  and  of  easy  transporta-  on  such  a  petition  see  infra.  Form  No. 
tion    and   disposition,  will   remove   or     10991. 

843  Volume  9. 


10897.  INJUNCTIONS.  10898. 

on  the  fourth  day  oi  July^  iS90,  committed  the  crime  of  adultery  with 
one  Martha  Roe  of  said  Canterbury^  and  on  divers  days  and  times, 
between  that  time  and  the  day  of  the  filing  of  said  libel,  has  com- 
mitted the  said  crime  with  divers  other  lewd  women  to  this  petitioner 
unknown;  and  has  treated  her  with  extreme  cruelty,  to  wit,  on  the 
twelfth  day  of  September,  iS92,  by  striking  and  kicking  her  and  beating 
her  over  the  head  with  a  beer-bottle ;  that  she  has  had  by  said  fohn 
Doe,  two  children,  now  living,  to  wit,  James  Doe,  aged  ten  years,  and 
Kate  Doe,  aged  fve  years;  that  in  said  libel  the  petitioner  prays  for  a 
divorce,  and  for  the  custody  of  said  children,  and  for  a  suitable  allow- 
ance out  of  the  estate  of  said  John  Doe  for  her  support  and  mainte- 
nance, and  for  the  support  and  maintenance  of  her  said  children;  that 
the  said  John  Doe  is  the  owner  of  a  house  and  fifty  acres  of  land  in  said 
Canterbury,  in  which  he  now  resides,  of  the  value  of  four  thousand 
dollars,  and  of  personal  estate  in  said  Canterbury,  of  the  value  oi  five 
hundred  dollars;  and  he  has  threatened  that  if  the  petitioner  should 
attempt  to  obtain  a  divorce  from  him,  he  would  spend  all  his  property, 
so  that  she  would  get  none  of  it  for  herself  or  her  children;  and  she 
believes  that,  unless  he  is  in  some  way  restrained,  he  will  dispose  of 
all  his  property,  so  that,  in  case  an  allowance  should  be  made  to  her, 
she  would  be  unable  to  collect  it  from  him. 

Wherefore  she  prays  for  a  writ  of  injunction  to  restrain  said  John 
Doe  from  disposing  of  or  in  any  way  incumbering  any  of  his  estate, 
real  or  personal,  until  the  end  of  the  next  term  of  said  court. 

Jane  Doe. 
Merrimack,  ss.     September  15,  iS93. 

Jane  Doe   personally   appeared,  and   made  oath   that    the   above 
complaint,  by  her  subscribed,  is,  in  her  belief,  true. 
Before  me, 

Abraham  Kenty  Justice  of  the  Peace. 

b.  Left  in  Pledge. 
(1)  In  General. 

Form  No.  10898. 

(Conn.  Prac.  Act,  p.  142,  No.  246.)' 

{Commencing  as  in  Form  No.  5912.^ 

1.  On  May  1st,  iB78,  the  defendant  lent  the  plaintiff  $1,000. 

2.  On  said  day  the  plaintiff  deposited  with  the  defendant  ten  gold 
Waltham  watches  of  the  value  of  $125  each,  and  signed  and  delivered 
to  him  an  absolute  bill  of  sale  thereof. 

3.  Said  deposit  and  bill  of  sale  were  understood  by  both  parties  to 
be,  and  were  intended  for,  a  pledge  of  said  watches  merely,  to  secure 
the  payment  of  said  loan  with  interest. 

4.  On  January  1st,  i87P,  the  plaintiff  tendered  the  defendant 
%1,0J/),  in  payment  of  said  loan  with  interest,  and  requested  the 
redelivery  of  said  watches. 

1.  See,  generally,  supra,  note  i,  p.  826. 
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5.  The  defendant,  on  said  day,  refused  to  accept  said  tender,  or 
to  redeliver  said  watches. 

6.  The  defendant  now  threatens  to  sell  said  watches,  claiming 
them  to  be  absolutely  his  own,  under  said  bill  of  sale. 

7.  The  plaintiff  has  been  at  all  times  since  said  tender,  and  now  is, 
ready  to  pay  said  sum  to  redeem  said  pledge. 

The  plaintiff  claims, 

1.  An  injunction  against  the  sale  or  other  disposition  of  said 
watches. 

2.  Their  redelivery  to  the  plaintiff,  on  his  paying  said  sum  of  %lfiJ!fi 
to  the  defendant,  or  into  court. 

(Concluding  as  in  Form  No.  5912. ) 

(2)  Where  Securities  were  Fraudulently  Pledged. 
Form  No.  10899. 

(Precedent  in  Myers  v.  Merchants'  Nat.  Bank,  27  Abb.  N.  Cas.  (N.  Y. 

Supreme  Ct.)  267.)' 

[^Supreme  Court,  City  and  County  of  New  York. 

Herman  Myers  and  John  Doe,  plaintiffs, 

against 

The  Merchants'  National  Bank,  Abraham  Backer, 

and  Benjamin  F.  Einstein,  defendants. 

The  plaintiffs  complaining  of  defendants,  allege; 

I.  That  at  all  the  times  hereinafter  mentioned,  the  plaintiffs  were 
co-partners,  doing  business  in  the  city  and  county  of  New  York,  under 
the  firm  name  and  style  of  Herman  Myers  &=  Co. 

II.  That  at  the  times  hereinafter  mentioned,  the  defendant  The 
Merchants'  National  Bank  was  and  now  is  a  domestic  corporation, 
created  under  the  laws  of  the  United  States  and  located  in  this  state.]^ 

III.  That  the  defendant,  Abraham  Backer,  at  all  the  times  herein- 
after mentioned,  prior  to  the  making  by  him  of  the  general  assign- 
ment herein  referred  to,  was  a  note  broker  and  dealer  in  commercial 
paper,  and  was  engaged  in  the  business  of  discounting  and  procuring 
the  discount  of  notes. 

IV.  That  in  or  about  the  month  oi  June,  iS87,  plaintiff  delivered 
to  and  left  with  the  defendant,  Abraham  Backer,  163  shares  of  stock 
of  the  National  Bank  of  Savannah,  upon  the  certificates  of  which 
stock  was  endorsed  an  assignment  in  blank,  with  the  irrevocable 
power  of  attorney  to  the  defendant  Backer  to  transfer  the  same,  upon 
the  express  understanding  and  agreement  between  him  and  the  plain- 
tiffs that  such  bank  stock  should  be  used  only  as  collateral  to  and  for 
the  purpose  of  securing  the  payment  of  such  notes  as  the  plaintiff 
should  procure  to  be  discounted  by  him;  that  the  par  value  of  the 
said  bank  stock  is  the  sum  of  %16,300,  and  that  the  actual  value 
thereof  is  the  sum  of  %22,000. 

1.  This  case  was  amotion  to  continue     accordance  with  the  opinion  is  set  out 
an  fr/ar/<f  injunction,  and  on  the  hear-     infra.  Form  No.  11032. 
ing  it  was  held  that  the  injunction  as         See,  generally,  supra,  note  i,  p.  826. 
originally  granted  was  too  broad.    The        2.  The  matter  enclosed  by  [  ]  will  not 
preliminary   injunction   as   settled    in     be  found  in  the  reported  case. 
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That  the  said  bank  stock  was  used  from  time  to  time  as  collateral 
to  and  for  the  purpose  of  securing  the  payment  of  notes  which  the 
defendant  ^ari<fr  procured  to  be  discounted  for  the  plaintiffs,  and 
that  all  of  the  said  notes  were  duly  paid  by  the  plaintiffs. 

V.  That  on  or  about  the  lJlf.th  day  oi May,  iS91,  the  pl_aintiffs  made 
their  certain  negotiable  promissory  note  for  the  sum  of  ^7,500,  which 
by  its  terms  is  due  and  payable  on  September  19,  iSOl. 

VI.  That  the  plaintiffs  delivered  the  said  note  to  the  defendant 
Backer,  as  their  broker,  for  discount,  upon  the  understanding  and 
agreement  between  him  and  them  that  the  aforesaid  stock,  or  as  much 
thereof  as  might  be  necessary,  should  be  used  as  collateral  to  and 
for  the  purpose  of  securing  the  payment  of  said  note  to  such  person 
who  might  discount  it, 

VII.  That  the  said  note  was  discounted  through  the  defendant, 
Backer,  by  the  firm  of  William H.  Langley  »5j^  Co.,  and  is  now  held  by 
that  firm,  and  the  defendant  Backer  received  from  the  said  William 
H.  Langley  6^  Co.,  the  proceeds  of  such  discount,  and  delivered  and 
paid  over  the  same  to  these  plaintiffs. 

VIII.  That  the  defendant  Backer  had  stated  and  represented  to 
them  that  the  said  stock  had  been  used  and  transferred  by  him  to 
secure  the  discount  of  said  note,  and  another  note  of  like  amount 
which  has  since  been  paid,  in  accordance  with  the  aforesaid  agree- 
ment, pursuant  to  which  the  said  stock  was  delivered,  and  that  the 
said  stock  was  in  the  hands  of  the  holder  of  the  said  note  pledged 
with  such  holder  as  security  for  the  payment  of  said  note  at  maturity, 

IX.  That  each  and  all  of  the  aforesaid  statements  and  representa- 
tions of  the  def'endant  Backer,  as  to  the  disposition  made  by  him  of 
the  above-mentioned  stock  delivered  to  him  to  be  used  as  collateral 
on  the  discount  of  the  plaintiff's  said  notes,  were  false  and  untrue, 
and  were  known  by  him  so  to  be,  and  that  contrary  to  the  aforesaid 
understanding  and  agreement  pursuant  to  which  the  said  stock  was 
delivered  to  him,  the  said  defendant  Backer  wrongfully  converted  the 
said  stock  to  his  own  use,  and  diverted  it  from  the  purpose  for  which 
it  was  delivered  to  him,  without  the  knowledge  or  consent  of  the 
plaintiffs,  and,  as  the  plaintiffs  are  informed  and  believe,  pledged 
the  said  stock  with  a  number  of  bonds  and  securities  belonging  to 
him,  to  the  defendant,  the  Merchants'  National  Bank,  for  the  purpose 
of  securing  the  payment  of  a  loan  of  upwards  of  ^4-0,000  (the  exact 
amount  of  which  is  unknown  to  the  plaintiffs),  made  to  him  person- 
ally by  the  said  bank. 

X.  That,  as  the  plaintiffs  are  informed  and  believe,  the  securities 
pledged  to  the  said  bank  as  aforesaid,  exclusive  of  the  plaintiffs' 
stock  of  the  National  Bank  of  Savannah,  have  a  greater  value  than 
the  amount  of  the  aforesaid  loan,  and  afforded  ample  and  abundant 
security  for  its  re-payment;  that  the  said  indebtedness  of  the  defend- 
ant Backer  to  the  said  Merchants'  National  Bank  has  not  yet  matured, 
but  the  plaintiffs  have  been  unable  to  ascertain  from  the  said  bank 
information  as  to  the  time  that  the  said  loan  is  to  be  repaid,  and  as 
to  the  nature  or  value  of  the  said  securities  which  were  pledged  by 
the  defendant  Backer  with  the  plaintiffs'  said  stock, 

XI.  That  the  said  defendant  Backer,  on  or  about  the  Srd  day  of 
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August,  i891,  made,  executed  and  delivered  to  the  defendant,  Benja- 
min F.  Einstein,  a  general  assignment  in  insolvency  for  the  alleged 
benefit  of  his  creditors,  which  was  on  the  same  day  duly  recorded  in 
the  office  of  the  clerk  of  the  city  and  county  of  New  York,  and  the 
plaintiffs  are  informed  and  believe  that  the  assets  of  the  defendant 
Backer  are  insufficient  to  discharge  his  liabilities. 

XII.  That  the  defendants  Backer  and  Einstein,  as  assignee,  claim 
to  have  some  interest  in  the  plaintiffs'  said  stock,  and  the  said  defend- 
ant Einstein,  as  assignee,  claims  to  be  entitled  thereto  upon  the 
repayment  of  the  loan  to  the  bank,  or  to  any  proceeds  of  the  sale  of 
the  stock  remaining  after  applying  the  proceeds  of  sale  to  the  pay- 
ment of  the  loan, 

XIII.  That  the  plaintiffs  had  no  knowledge  or  notice  that  the 
defendant  Backer  had  converted  or  pledged  for  his  own  purposes  the 
plaintiffs'  stock  aforesaid,  until  after  the  general  assignment  was 
made  and  recorded. 

XIV.  Upon  information  and  belief,  that  the  defendant,  the  Mer- 
chants' National  Bank,  in  case  the  aforesaid  loan  made  to  the  defend- 
ant Backer  is  not  paid  at  maturity,  will  sell,  with  the  securities 
pledged  to  it,  the  plaintiffs'  said  stock,  in  disregard  of  the  plaintiffs' 
rights  thereto. 

XV.  That  the  plaintiffs  are  amply  responsible  and  are  worth  many 
thousands  of  dollars  over  and  above  all  their  liabilities,  and  have 
abundant  means  with  which  to  pay,  and  are  ready  and  willing  to  pay, 
and  do  hereby  offer  to  pay  the  aforesaid  note  of  %1,500,  which  the 
defendant  Backer  had  discounted  for  them. 

Wherefore  the  plaintiffs  demand  judgment  against  the  defendant 
as  follows: 

1.  That  the  plaintiffs  may  have  a  discovery  to  ascertain  what 
securities  were  pledged  to  the  defendant,  the  Merchants'  National 
Bank,  with  the  plaintiffs'  stock  of  the  National  Bank  of  Savannah,  to 
secure  his  indebtedness  to  said  bank,  and  the  debt  or  debts  for 
which  such  securities  were  pledged. 

2.  That  the  defendants  be  enjoined  and  restrained,  during  the 
pendency  of  this  action,  from  selling,  transferring  or  negotiating  the 
aforesaid  stock  of  the  National  Bank  of  Savannah. 

3.  That  as  between  the  defendants  Backer  and  Einstein,  as  assignee, 
and  these  plaintiffs,  the  question  of  the  ownership  of  said  stock  of 
the  National  Bank  of  Savannah  be  determined  by  the  court,  and  that 
the  said  defendants  Backer  and  Einstein,  as  assignee,  be  enjoined 
and  restrained  from  taking  possession  of  said  stock,  and  from  exer- 
cising any  act  of  ownership  over  the  same. 

4.  That  the  defendant,  the  Merchants'  National  Bank,  be  enjoined 
and  restrained,  during  the  pendency  of  this  action,  and  by  the  final 
judgment  to  be  rendered  herein,  from  selling,  transferring  or  nego- 
tiating the  aforesaid  stock  of  the  National  Bank  of  Savannah,  or 
from  disposing  of  the  same  to  satisfy  the  loan  made  to  the  defendant 
Backer,  or  any  part  thereof,  and  that  the  said  bank  be  directed  to 
deliver  to  the  plaintiffs  the  said  stock. 

5.  That  all  of  the  aforesaid  securities,  including  the  said  stock  of 
the  National  Bank  of  Savannah,  be  marshaled,  and  that   the  court 
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determine  the  manner  and  order  of  the  sale  and  application  of  such 
securities  as  are  properly  applicable  to  the  payment  of  the  indebted- 
ness of  the  defendant  Backer  to  the  Merchants'  National  Bank. 

6.  That  if  the  court  should  determine  that  the  plaintiffs'  said  stock 
of  the  National  Bank  of  Savannah  is  applicable  to  the  payment  of 
said  indebtedness,  that  the  said  stock  be  last  applied,  and  that  the 
said  defendant,  the  Merchants'  National  Bank.,  be  enjoined  and 
restrained  from  using  or  disposing  of  any  of  the  said  stock  to  satisfy 
the  aforesaid  loan  or  any  part  thereof,  until  after  exhausting  the 
other  securities  pledged  to  secure  the  said  loan,  and  that  the  said 
defendant  be  enjoined  from  disposing  of  any  of  the  said  stock  and 
other  securities  pledged  to  it,  without  giving  due  and  reasonable 
notice  to  the  plaintiffs  of  the  time  and  place  of  sale. 

\{^Signature  and  verification  as  in  Form  No.  5926.y\^ 

c.  Stored  for  Safe  Keeping. 

Form  No.  10900. 

(Conn.  Prac.  Act,  p.  167,  No.  295.)' 

(Commencing  as  in  Form  No.  5912^ 

1.  The  plaintiff  is,  and  at  all  times  hereinafter  mentioned  was,  the 
owner  of  an  oil  portrait  of  his  grandfather,  of  which  no  duplicate 
exists  {or  state  any  facts  showing  that  the  property  is  of  a  kind  that  cannot 
be  replaced  by  money^. 

2.  On  June  1st,  i878,  he  deposited  the  same  for  safe  keeping  with 
the  defendant. 

3.  On  January  1st,  iS79,  he  demanded  it  from  the  defendant,  and 
offered  to  pay  all  reasonable  charges  for  its  storage. 

4.  The  defendant  then  refused  to  deliver  it  to  the  plaintiff. 

5.  On  February  1st,  i879,  the  defendant  threatened  to  conceal,  dis- 
pose of,  cut  or  injure  the  same,  if  required  to  deliver  it  up. 

6.  No  pecuniary  damages  would  be  an  adequate  compensation  to 
the  plaintiff  for  the  loss  of  said  painting. 

The  plaintiff  claims, 

1.  An  injunction  to  restrain  the  defendant  from  disposing  of,  injur- 
ing, or  concealing  said  painting. 

2.  That  he  return  the  same  to  the  plaintiff. 
(Concluding  as  in  Form  No.  5912.^ 

5.  To  Restrain  Enforcement  of  Judgment.^ 

1.  The  matter  to  be  supplied  within  Wingfield  v.  McLure,  48  Ark.  510; 
[  ]  will  not  be  found  in  the  reported     Lewis  v.  Levy,  16  Md.  85. 

case.  Must  Identify  fudgment  and  Execu- 

2.  See,  generally,  JM/ra,  note  I,  p.  826.  tion.  —  A  bill  seeking  to  enjoin  judg- 

3.  Beqnisites  of  Bill,  etc.  —  Generally,  ment  and  execution  which  does  not  so 
—  See  supra,  note  I,  p.  826.  identify    these   as   to    make   it   appear 

Want  of  Remedy  at  Law,  —  A  com-  what  judgment  and  execution  are 
plaint  seeking  to  enjoin  an  execution  meant,  and  which  does  not  limit  the 
on  a  judgment  at  law  is  demurrable  prayer  for  injunction  to  any  particular 
unless  it  show  that  complainant  has  judgment  and  execution,  is  demur- 
no  full  and  adequate  remedy  at  law.     rable.     Adams  v.  White,  23  Fla.  352. 
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Form  No.  i  o  9  o  i . 

(Precedent  in  Wilson  v.  Sullivan,  81  Ga.  240,)' 

State  of  Georgia,  Pike  County.  In  the  superior  court  of  said  county. 
To  the  Hon.  John  D.  Stewart,  judge  of  the  superior  court  of  said 
county: 

Humbly  complaining  showeth  unto  your  honor  your  orator,  C.  R. 
Wilson,  that  at  the  October  term  of  the  superior  court  of  said  county, 
there  came  on  to  be  heard  a  certain  matter  wherein  J.  W.  Sullivan  of 
said  county  was  plaintiff,  and  Thomas  Herbert,  a  colored  man,  was 
defendant,  and  your  orator  as  security  for  said  Herbert.  And  your 
orator  further  showeth  that  at  the  hearing  of  said  cause,  by  means  of 
the  corrupt  and  false  statements  and  testimony  then  and  there  given 
to  the  jury  in  said  case  by  plaintiff  in  said  action,  a  verdict  was  ren- 
dered in  favor  of  said  plaintiff  against  said  Tom  Herbert  as  principal, 
and  your  orator  as  security,  for  a  large  sum  of  money,  to  wit,  ninety 
dollars  or  other  large  approximate  sum.  And  your  orator  further 
showeth  that  by  virtue  of  the  judgment  in  said  cause,  W.  P.  Bussey, 
as  sheriff  of  said  county,  under  an  execution  issued  from  said  court, 
has  levied  upon  certain  property  of  your  orator  described  in  the 
return  made  in  said  execution,  and  will  sell  the  same,  unless  pre- 
vented by  your  honor's  injunction,  on  Xht.  first  Tuesday  va  March,  i8<^4- 
And  your  orator  showeth  unto  your  honor  that  the  said  judgment  is 
a  nullity,  being  founded  entirely  upon  a  fraud  practiced  on  said  court 
and  jury,  having  been  procured  by  the  false  and  corrupt  testimony  of 
said  J.  W.  Sullivan.  And  your  orator  further  showeth  that  at  the 
same  term  of  said  court,  the  grand  jury  of  said  county  did,  for  and  on 
account  of  said  testimony  given  by  said  Sullivan  in  said  court,  find  a 
true  bill  of  indictment  for  the  crime  of  perjury  against  said  Sullivan; 
and  your  orator  is  advised  that  no  action  was  had  or  taken  on  such 
bill  of  indictment  so  found  and  reported,  for  some  cause  unknown  to 
your  orator,  but  which  your  orator  prays  may  be  inquired  into  by 
your  honor  and  a  jury  of  said  county. 

And  your  orator  further  showeth  that,  since  the  said  term  of  said 
court,  and  since  the  said  levy  of  the  execution  upon  the  property  of 

Averment  of  Bond  Filed. — It  is  not  pancy  and  possession  of  your  orator, 
necessary,  in  a  complaint  for  an  in-  That  said  writ  was  illegally,  wrong- 
junction  to  stay  proceedings  after  judg-  fully  and  unjustly  procured,  and  its 
ment,  to  aver  that  a  bond  has  been  filed  service  and  enforcement  would  work 
and  a  release  of  errors  entered.  Strong  great  injury  and  detriment  to  the  rights 
V.  Dennis,  13  Ind.  514.  of  your  orator  under  the  laws  of   the 

Defective  Form. — The  averments  of  state." 

a  bill  to  restrain    the   execution  of  a  This  bill  was  held  insufficient  for  the 

writ  of  ejectment  were  as  follows:  vagueness  of   its  terms.     There  is  no 

"  That  a  certainyi?/<«  Lamm  of  Cecil  sufficient  description  of  the   nature  of 

County,    in    said   State,  has   illegally,  the    writ,    and   no   statement    of    the 

wrongfully   and    unjustly   procured   a  court  which  issued  it.     There  is  no  al- 

writ    now    in    the    hands   of  W.  Oliver  legation  that  the  plaintiff  was  in  right- 

Hu°hes ,s\v^r\^  oi%2i\A  Hartford QoMinx.^ ,  ful  possession  of  the  premises,  and  no 

which  said  writ  directs  the  said  sheriff  statement  of  the  facts  which  made  the 

to  eject  your  orator,  Daniel  R.  Burrell,  issue  of  the  writ  wrongful.     Lamm  v. 

from  certain  lands  and  premises  situate  Burrell,  69  Md.  272. 

in  y^cv^QS-V^  oi  Havre de  Grace  on  Warren  1.  See,  generally,   supra,   note   3,  p 

street  in   said  city,   now  in   the   occu-  848. 
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your  orator,  he  has  been  voluntarily  and  freely  approached,  without 
solicitation  on  your  orator's  part,  by  two  respectable  citizens  of  said 
county,  to  wit,  Squire  Wright  and  Washington  Dcuberry,  of  whose 
testimony  he  was  not  aware  previous  to  said  trial  or  said  levy;  and 
has  been  informed  by  said  parties  that,  prior  to  said  trial,  the  said 
Sullivan  did  approach  them,  the  said  Wright  and  the  said  Dewberry^ 
and  knowing  them  to  be  poor  and  needy,  did  attempt  to  bribe  them, 
the  said  Wright  and  Dewberry,  and  did  make  to  each  of  them  a 
proposition  to  perjure  themselves  for  a  consideration,  as  follows,  to 
wit:  that  if  they,  the  said  Wright  and  Dewberry,  would  attend  the 
said  court  at  the  said  October  term  thereof,  and  confirm  the  testimony 
of  the  said  Sullivan,  he,  the  said  Sullivan,  would  give  to  each  of  said 
parties  one  dollar  a.nd  fifty  cents  each  for  every  day's  attendance,  and 
would  pay  the  hotel  board  of  said  parties,  and  furnish  to  each  of  said 
parties  all  the  whiskey  he  could  drink. 

[And  your  orator  further  showeth  that  the  said  false  testimony 
which  said  Sullivan  gave  at  the  trial  of  said  cause,  and  for  which  he 
was  indicted  as  aforesaid,  and  which  said  Sullivan  attempted  to  suborn 
said  Wright  and  said  Dewberry  to  give  was  (^Here  specify  the  false 
testimony);  and  that  without  said  testimony,  so  falsely  given  by  said 
Sullivan,  said  verdict  and  judgment  could  not  have  been  rendered.]^ 

And  your  orator  further  showeth  that  he  cannot  avail  himself  of 
legal  remedy  against  such  execution  being  enforced  upon  his  prop- 
erty, as  he  is  advised  that  an  affidavit  of  illegality  will  not  lie,  even 
for  fraud  and  perjury,  against  a  judgment  solemnly  rendered;  and 
that  his  only  redress  is  in  a  court  of  equity,  where  such  matters  are 
properly  heard  and  determined. 

And  your  orator  expressly  waives  all  manner  of  discovery  from 
the  defendant  touching  the  various  matters  here  charged  against 
said  y^.  W.  Sullivan. 

And  your  orator  prays  that  the  State's  writ  of  injunction  may  issue 
directed  to  the  said  /.  W.  Sullivan  and  the  said  W.  P.  Bussey  as 
sheriff  of  said  county,  restraining  the  said  Sullivan  and  the  said 
sheriff  from  further  proceeding  with  the  enforcement  of  said  execu- 
tion, and  commanding  and  enjoining  the  said  sheriff  against  selling 
the  property  of  said  orator  at  the  March  sales,  18^4.  of  said  county, 
and  until  the  further  order  of  said  court.  And  your  orator  prays 
that  your  honor  will  grant  such  other  and  further  relief  in  the 
premises  as  to  your  honor  may  seem  proper.  And  your  orator 
prays  that  said  /.  W.  Sullivan  and  W.  P.  Bussey,  as  sheriff  as  afore- 
said, be  and  appear  at  the  April  term,  18^^,  of  said  court,  to  stand 
to  and  abide  such  order  and  decree  as  may  be  made  in  the  premises. 
And  your  orator  will  ever  pray,  etc. 

F.  D.  Dismuke,  T.  R.  Mills,  complainant's  solicitors. 

\{yerification.>l^ 

1.  Character  and  Weight   of   Perjured  {citing  Richardson   v.  Roberts ,  25  Ga. 

Testimony.  —  The  bill  should  set  out  in  671).     The    averment   enclosed    by   [  ] 

what  the  false  testimony  consisted,  and  has  been  added  in  accordance  with  this 

show    that    the    judgment    or    verdict  opinion. 

could  not  have  been  obtained  without        2.  The  matter  to  be  supplied  within 

it.      Wilson   V.   Sullivan,    81     Ga.    238  []  will  not  be  found  in  the  reported  case. 
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Form  No.  10902. 

(Precedent  in  Little  v.  Evans,  41  Kan.  578.)' 

\(jritle  of  court  and  cause  as  in  Form  No.  5917.)i\^ 

Now  comes  the  plaintiff  herein,  and  for  his  cause  of  action  against 
the  above-named  defendants,  says:     That  heretofore,  to  wit,  on  the 

day  of  April,  1886,  he  filed  a  complaint  in  the  justice's  court 

of  the  defendant,  C.  Dwyer,  duly  qualified  and  acting  justice  of  the 
peace  in  Spring  Hill  township,  Johnson  county,  Kansas,  against  one 
Henry  Avery,  charging  him  with  the  crime  of  gambling;  that  the  trial 
of  said  Avery  came  on  for  hearing  upon  said  complaint  in  the  court 
of  C.  Dwyer,  in  said  township,  on  April  2Jf.,  1S86,  and  the  jury  impan- 
eled to  try  said  cause;  after  the  cause  was  submitted  to  them,  and 
after  they  had  retired  to  deliberate  upon  their  verdict,  they  were 
allowed  to  separate,  and  did  separate  for  the  space  of  about  one  hour, 
not  being  then  in  charge  of  any  bailiff  whatever;  that  after  coming 
together  again,  and  deliberating  again  for  about  three  hours,  the  jury 
impaneled  in  said  cause  were  again  allowed  to  separate,  and  did 
separate,  and  go  to  their  homes,  and  remained  until  April  26, 
1S86,  none  of  said  jurors  being  at  that  time,  nor  any  of  the  time 
between  April  24.  and  the  time  of  their  coming  together  again  on 
said  April  26,  under  the  charge  of  any  bailiff;  that  said  jury,  on 
April  26,  1S86,  after  deliberating  some  time,  returned  into  court  with 
their  verdict  of  "  not  guilty,"  and  made  no  other  or  further  finding. 
That  this  Dwyer  adjourned  his  said  court  from  April  2Jf,  1886,  at  12 
midnight,  until  April  26,  18^6,  at  £^  o'clock  A.  m,,  being  the  day  on 
which  said  verdict  of  "not  guilty  "  was  received;  that  thereupon  the 
defendant,  Henry  Avery,  was  discharged  from  custody. 

Plaintiff  says  there  was  no  continuance  of  said  cause  on  April  26, 
1886,  nor  at  any  other  time  thereafter,  by  said  Justice  Dwyer. 

Plaintiff  further  says  that  on  April  SO,  18S6,  the  court  pretended 
to  enter  up  judgment  in  said  cause  in  the  following  words:  (^Here 
was  set  out  a  copy  of  the  judgment^.  ^ 

Plaintiff  further  says  that  thereafter,  on  the  20th  day  of  May,  1886, 
the  said  Little,  Dwyer  and  Jackson  caused  a  so-called  abstract  of  a 
judgment  in  said  entitled  cause  to  be  filed  in  the  district  court,  in  the 
following  words  and  figures:  (^Here  was  set  out  a  copy  of  the  abstract 
of  judgment^.^ 

1.  In  this  case  the  court  found  gen-  3.  The  judgment  entered  was  as  fol- 
erally  in  favor  of  the  plaintiffs  and  lows,  to  wit:  "  It  is  therefore  con- 
against  the  defendants,  and  found  that  sidered  and  adjudged  that  the  prose- 
the  judgment  of  the  justice  of  the  peace  cuting  witness  Wm.  M.  Evans  pay  the 
was  void  and  rendered  judgment  ac-  costs  of  this  case,  taxed  at  %i3i.20,  and 
cordingly,  granting  to  the  plaintiff  a  per-  that  execution  be  issued  on  said  Wm. 
petual  injunction  against  thedefendants  il/.  ^z/a«j  to  satisfy  said  costs  in  said 
enjoining  them  forever  from  collecting  case." 

or  imposing  said  judgment,  and  this  4.  The  abstract  of  judgment   entered 

judgment  of  the  district  court  was  af-  was  as  follows,  to  wit:     "  State  of  Kan- 

firmed  by  the  supreme  court.  sas.  Plaintiff,  v.  Henry  Avery,   Defend- 

See,  generally,  supra,  note  3,  p.  848.  ant.  —  In  Justice's  Court,  before  Caleb 

2.  The  matter  to  be  supplied  within  Dwyer,  a  Justice  of  the  Peace  in  and 
[  ]  will  not  be  found  in  the  reported  for  Spring  Hill  Township,  Johnson 
case.  Conniy,  Kansas. — This  thirteenth  ^Ay 
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Plaintiff  says  that  on  the  same  day  on  which  the  transcript  above 
set  forth  was  filed,  the  said  defendants,  Little,  Dwyer  and  Jackson^ 
caused  an  execution  to  be  issued  out  of  said  district  court,  and 
directed  to  the  sheriff  of  Johnsoji  county,  Kansas,  commanding  him 
to  make  said  sum  of  %137.25  out  of  the  goods  and  property  of  this 
defendant. 

Plaintiff  says  that  a  large  portion  of  said  costs  for  which  said  pre- 
tended judgment  was  issued  was  taxed  up  in  favor  of  defendant 
Little,  as  county  attorney,  when  in  fact  said  Little  did  not  draw  the 
complaint  in  said  case  of  State  of  Kansas  v.  Avery,  nor  did  he  perform 
any  services  whatever  in  said  case;  that  another  portion  of  said  cost 
is  taxed  in  favor  of  C.  Dwyer,  defendant,  as  justice  of  the  peace,  and 
another  portion  of  said  costs  was  taxed  in  favor  of  defendant  ya^-^j^w, 
as  constable  in  said  cause. 

Plaintiff  says  that  defendant  Hedrick,  as  sheriff,  and  his  co-defend- 
ants, are  about  to  collect  said  pretended  judgment  from  this  plaintiff, 
and  to  cause  him  great  damage. 

Wherefore  plaintiff  prays  that  said  defendants  may  be  enjoined 
from  collecting  said  judgment,  and  for  all  other  and  further  relief  as 
shall  in  equity  seem  proper  to  the  court. 

[(^Signature  and  verification  as  in  Form  No.  59i7.)]^ 

Form  No.  10903. 

(Precedent  in  Lewis  v.  Rosier,  16  W.  Va.  334.)' 

To  the  Hon.  Joseph  Smith,  Judge  oi  Kanawha  Circuit  Court: 

Your  orator,  Charles  C.  Lewis,  would  respectfully  represent  that  at 
the /a// term,  i877,  of  your  court,  he  was  appointed  by  an  order  of 
your  court  receiver  of  the  property  of  the  Splint  Codl  Company,  in 
Kanawha  county,  in  the  chancery  cause  of  Stribling,  trustee,  etc.,  v. 
Splint  Coal  Company,  et  al.,  pending  in  your  court,  and  under  such 

order  he  took  possession  of  said  property,  and  that  on  the 

day  of  March,  iS78,  John  H.  Rosier,  sheriff  of  Kanawha  county, 
levied  a  writ  of  fieri  facias  in  favor  oi  Jesse  H.  Grogan  v.  said  Splint 
Coal  Company  upon  a  lot  of  copper  and  brass,  part  of  the  property 
of  said  Splint  Company,  upon  its  premises,  and  which  is  part  of  the 
property  which  was  placed  in  your  orator's  hands  as  receiver  as 
aforesaid,  and  that  said  John  H.  Rosier,  sheriff  as  aforesaid,  now  has 
said  copper  and  brass  in  his  possession,  and  has  advertised  the  same 
for  sale  by  him  under  said  levy,  on  Saturday,  the  6th  day  of  April, 
i878.  Your  orator  has  notified  said  Rosier  not  to  sell  the  said  prop- 
erty that  is  under  the  charge  of  your  orator  as  receiver  as  aforesaid, 
and  not  liable  to  levy  or  sale,  but  said  Rosier,  sheriff,  told  your 
orator  that  Grogan  had  given  him  an  indemnifying  bond,  and  that 

of  April,  i2>86,  judgment  entered  for  tnent  rendered  by  me  in  the  suit  above 

plaintiff:  Debt-costs, /f/^j"- /oo  dollars,  entitled.                      Caleb  Dwyer, 

It  is  therefore   considered   and    ad-  Justice  of  the  Peace." 

judged   that   the  prosecuting  witness,  Indorsed,  "  Filed  May  20,  18S6. 

IVm.  M.  Evans,   pay  the  costs  of  this  C.  E.  Caress,  Clerk." 

case  herein,  taxed  %i3y.2^.  1.  The  matter  to  be  supplied  within 

I  hereby  certify  that  the  foregoing  is  [  ]  will  not  be  found  in  the  reported  case, 

a  full  and  correct  abstract  of  a  judg-  2.  See,  generally,  j«/ra,  note  3,  p.  848. 
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he  (^Rosier)  did  not  know  but  that  it  was  his  duty  to  go  on  with  the 
sale,  but  that  he  himself  would  be  glad  if  your  orator  would  refer 
the  matter  to  your  honor.  Your  orator,  therefore,  prays  that  your 
honor  will  make  an  order  restraining  and  inhibiting  said  Rosier^  or 
any  one  else,  from  selling  or  otherwise  disposing  of  or  interfering 
with  the  said  copper  and  brass  levied  on  as  aforesaid,  or  any  other  of 
the  property  of  said  Splint  Coal  Company^  which  has  been  by  the 
order  of  your  court  in  your  orator's  hands  as  receiver. 

Charles  C.  Lewis,  ~^\ 

Receiver  of  Splint  Coal  Company. 
[(  Verification. )]  ^ 

6.  To  Restrain  Exercise  of  Corporate  Franchise. 

Form  No.  10904.' 

In  Chancery  of  New  Jersey. 
To  the  Honorable  Theodore  Runyoji, 

Chancellor  of  the  State  of  New  Jersey. 

Humbly  complaining  showeth  unto  your  honor  your  orator  yt?^« -4. 
Walker,  of  the  city  of  Jersey  City,  county  of  Hudson,  and  state  of 
New  Jersey:  That  The  Joseph  Dixon  Crucible  Company  is  a  corpora- 
tion of  the  state  of  New  Jersey  and  located  in  Jersey  City  aforesaid, 
which  company  is  incorporated  by  an  act  of  the  legislature  of  this 
state  approved  March  eleventh,  eighteen  hundred  and  sixty-eight, 
and  entitled  "An  Act  to  incorporate  the  Joseph  Dixon  Crucible 
Company."  That  he  is  the  secretary  of  the  said  company  and  has 
been  such  secretary  sinccthe  organization  thereof  in  the  year  eighteen 
hundred  and  sixty-eight;  that  the  president  of  said  company  is  Orestes 
Cleveland,  of  said  city,  and  has  also  been  such  president  since  the 
organization  thereof;  that  the  capital  stock  of  said  corporation  is 
seven  hundred  and  thirty-four  thousand  five  hundred  dollars  (^'73J^^,50O) 
in  shares  of  one  hundred  dollars  {%100')  each,  the  same  being  paid  up. 
That  your  orator  o^ns  fifty-three  shares  of  said  stock  of  the  nominal 
par  value  of  one  hundred  dollars  ($100)  each,  and  has  owned  the  same 
for  several  years.  That  the  said  corporation  is  indebted  to  your 
orator  in  the  sum  of  sixty-eight  hundred  dollars  {%6,800')  as  nearly  as 
your  orator  can  specify,  about  eight  hundred  and  fifty  dollars  of  which 
indebtedness  is  for  money  loaned  by  your  orator  to  the  said  corpora- 
tion about  \\i^  first  of  March  last,  and  the  balance  of  said  indebtedness 
is  for  salary  due  your  orator  from  said  corporation  for  services  ren- 
dered as  secretary  aforesaid,  and  which  sum  is  the  accumulation  of 
unpaid  salary  for  the  last  eleven  years.  That  from  four  to  five  thou- 
sand dollars  of  the  same  has  been  earned  within  the  last  six  years, 
and  since  the  year  a.  d.  eighteen  hundred  and  sei'enty-three,  the  yearly 
salary  of  your  orator  as  secretary  as  aforesaid  has  been  four  thousand 
dollars. 

Your  orator  therefore  files  this  bill  as  a  creditor  and  stockholder 
of  the  said  corporation  and  begs  leave  to  refer  to  the  said  act  of 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported  case,     826. 
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incorporation  as  a  part  of  this  bill,  as  contained  in  the  laws  of 
eighteen  hundred  and  sixty-eight,  pages  360,  361  and  362,  and  also 
the  nominal  par  value  of  all  the  said  stock  is  07ie  hundred  dollars  a 
share. 

Your  orator  further  showeth  that  the  said  corporation  has  been 
for  several  years  and  up  to  the  present  time  carrying  on  a  large 
business  in  Jersey  City  in  the  manufacture  of  various  articles  and 
goods  from  graphite,  consisting  of  lead-pencils,  crucibles,  stove  polish, 
paints,  axle  grease,  machine  grease,  railroad  grease,  and  other  com- 
modities of  which  graphite  is  an  ingredient,  also  chemical  wares  of 
various  kinds  and  belt  grease.  These  are  the  leading  articles  manu- 
factured by  said  corporation,  but  the  business  includes  others  within 
the  scope  and  purpose  of  its  charter.  The  buildings  of  the  said  cor- 
poration in  this  said  business,  in  Jersey  City,  N.  J.,  aforesaid,  consists 
of  the  following:  The  crucible-works  manufactory  is  a  brick  building 
four  stories  and  a  basement  in  height,  being  one  hundred  and  fifty  feet 
on  Rail  Road  avenue  and  one  hundred  and  forty  feet  on  Monmouth 
street.  The  pencil-works  manufactory  is  a  brick  building  three 
stories  and  a  basement  in  height,  being  one  hundred  and  fifty  feet  on 
Wayne  street  and  thirty-five  feet  on  Monmouth  street  with  an  L  of 
one  hundred  and  ten  feet,  about,  running  back  from  Wayne  street,  and 
wholly  occupied  by  the  rest  of  the  pencil  manufactory.  There  is 
also  adjoining  said  L,  fronting  on  Wayne  street,  a  lot  of  twenty-five 
feet  front  by  one  hundred  feet  in  depth,  which  is  occupied  as  a  yard 
in  connection  with  the  pencil  factory,  and  contains  a  framed  shed. 
The  grease  and  paint-works  manufactory  is  also  a  brick  building/<?«r 
stories  in  height,  besides  the  basement,  and  is  seventy-five  feet  upon 
Wayne  street  and  one  hundred  feet  on  Monmouth  street.  The  land 
upon  which  all  these  buildings  stand  is  owned  by  the  said  corporation. 
The  said  corporation  also  owns  and  uses  in  connection  with  their 
said  business  a  certain  storage  building,  sheds,  and  a  stable,  the  same 
being  upon  the  lot  at  the  corner  of  Mercer  and  Monmouth  streets, 
which  lot  is  one  hundred  i^tX  by  two  hundred  i&et  and  is  leased  by  the 
said  corporation. 

The  said  corporation  also  owns  certain  real  estate  upon  Mercer 
street  in  said  city,  consisting  of  eight  vacant  lots  of  land,  and  lying 
at  the  corner  of  Merseles  and  Mercer  streets;  it  also  owns  two  vacant 
lots  on  the  corner  of  Wayne  street  and  Merseles  street  aforesaid; 
each  of  said  vacant  lots  being  twenty-five  by  one  hundred  feet,  as  your 
orator  understands. 

The  said  vacant  lots  are  not  used  in  connection  with  said  business, 
but  all  of  the  rest  of  the  real  estate  and  premises  aforesaid  are  used 
and  possessed  by  the  said  corporation  for  and  in  connection  with  its 
said  business.  All  of  said  real  estate  is  situate  in  Jersey  City  afore- 
said. That  said  corporation  owns  no  other  real  estate,  to  the  knowl- 
edge or  belief  of  your  orator. 

Your  orator  further  showeth  that  he  is  familar  with  the  business 
and  affairs,  financial  and  otherwise,  of  the  said  corporation,  and  that 
the  said  corporation  is  insolvent  and  is  obliged  to  suspend  and  hath 
this  day  suspended  its  ordinary  business  for  want  of  funds  to  carry 
on  the  same. 
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Your  orator  further  showeth  that  the  Uabilities  of  the  said  corpora- 
tion are  as  follows:  The  capital  stock  thereof  being  seven  hundred 
and  thirty-four  thousand  five  hundred  dollars  as  aforesaid;  the  bills 
payable  being  notes  of  the  said  corporation,  amounting  to  one  million 
and  fifty -five  thousand  doUsLTs;  the  mortgages  upon  the  real  estate  of 
the  corporation  amounting  to  twenty-six  thousand  diO\\2iX^\  and  also 
miscellaneous  debts  for  materials  furnished  and  otherwise  incurred 
in  the  course  of  the  business  of  the  corporation,  amounting  to  sixty- 
eight  thousand  dollars;  the  total  of  said  liabilities  amounting  to  one 
million  eight  hundred  and  eighty-three  thousand  five  hundred  dollars. 
The  bills  payable  are  now  maturing,  and  will  mature  for  some  time  to 
come,  to  an  average  amount  of  about  seven  to  eight  thousand  doUurs  for 
each  business  day,  and  which  the  said  corporation  is  not  able  to  meet 
for  want  of  funds.  To-day  one  of  the  said  bills  payable,  indorsed  by 
Fowler,  Crampton  &>  Co.,  of  New  York  City,  came  due,  which  your 
orator  is  informed  and  believes  was  protested  for  nonpayment. 
Your  orator  is  also  informed  and  believes  that  the  said  Fowler, 
Crampton  6r»  Co.  ceased  to  make  payment  of  their  liabilities  to  day  by 
reason  of  inability  to  meet  the  same.  The  assets  of  the  said  corpora- 
tion consist  of  the  real  estate  and  buildings  aforesaid,  all  of  which 
are  situate  in  Jersey  City,  and  the  whole  of  which,  in  the  judgment  of 
your  orator,  do  not  exceed  in  value  the  sum  of  two  hundred  thousand 
dollars,  including  machinery.  At  a  forced  sale,  the  same,  in  the 
judgment  of  your  orator,  would  not  bring  as  much  as  that,  but  your 
orator  fixes  the  said  sum  of  two  hundred  thousand  dollars  as  a  fair  and 
just  valuation  thereof  at  private  sale.  The  said  corporation  also 
owns  certain  goods  manufactured  by  it,  and  which  are  now  on  hand, 
and  materials  purchased  by  it  to  be  used  for  the  purpose  of  manu- 
facturing, the  whole  amounting,  in  the  judgment  of  your  orator,  to 
the  sum  of  one  hundred  thousand  doWdiX^,  which  is  the  just  and  fair 
value  thereof  and  will  not,  in  you  orator's  judgment,  exceed  the  same. 
The  said  corporation  also  owns  certain  stock  of  the  American  Graph- 
ite Company  of  uncertain  and  contingent  value,  which  your  orator 
estimates  2X  fifty  thousand  do\\2ix^  as  the  fair  and  just  value  thereof. 
The  credits  of  the  said  corporation,  consisting  of  debts  due  it  for 
merchandise  sold,  book  accounts  and  some  bills  receivable,  and  con- 
tingent assets  depending  considerably  upon  the  ability  of  Fowler, 
Crampton  &*  Company,  Merchants,  of  New  York  City,  your  orator 
estimates  at  three  hundred  thousand  do\\a.vs  as  a  just  and  fair  amount 
for  the  same.  The  total  of  said  assets,  as  hereinbefore  stated,  is  six 
hundred  and  fifty  thousand  dollars,  which  your  orator  believes  and 
charges  is  a  just  and  proper  estimate  at  this  time  and  a  fair  valuation 
of  the  assets  of  the  said  corporation.  Your  orator  is  a  land-owner  in 
Jersey  City  and  familiar  with  the  values  of  real  estate,  and  the  build- 
ings thereon  and  the  estimates  hereinbefore  given  are  just  and  cor- 
rect, to  the  best  of  your  orator's  information,  knowledge  and  belief. 
Your  orator  also  showeth  that  the  said  corporation  has  interests  in 
certain  patents  in  connection  with  their  said  business,  but  which  are 
of  uncertain  value  and  concerning  which  your  orator  can  form  no 
reliable  estimate  now  and  which  are  only  valuable  in  connection  with 
such  peculiar   business  as  this  corporation  is  carrying  on.      Your 
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orator  hath  no  knowledge  or  belief  in  the  existence  of  any  other 
assets  of  said  corporation,  except  as  hereinbefore  stated.  The  said 
patent  interests  will  not  by  any  reasonable  estimate  materially 
change  the  statements  of  assets  herein. 

Your  orator  further  showeth  that  the  said  corporation  in  carrying 
on  its  business  uses  a  variety  of  machinery  in  the  crucible,  pencil 
and  paint  works,  a  good  deal  of  which  is  of  delicate  construction  and 
needs  constant  use  to  be  kept  in  order. 

The  corporation  owns  and  uses  three  steam-engines  z.Vi6.  five  boilers 
in  connection  therewith,  with  the  appendages  thereof,  and  all  of 
which  alike  need  constant  use  to  be  kept  from  damage  and  deteriora- 
tion. In  the  estimate  of  the  two  hundred  thousand  d.o\\a.rs,  hereinbefore 
given  for  the  real  estate  and  buildings,  the  engines,  boilers,  append- 
ages and  machinery  aforesaid  compose  about  forty  thousand  dollars 
thereof. 

The  merchandise  on  hand  already  manufactured  should  be  sold  and 
disposed  of  for  the  interest  of  the  creditors  and  the  stock-holders 
at  private  sale  to  dealers,  and  the  materials  on  hand  should  be  manu- 
factured at  the  works  aforesaid,  such  course  being,  in  the  nature  of 
things,  for  the  best  interest  of  the  creditors  and  stock-holders. 

The  works  aforesaid  could  not  now  be  permanently  stopped  without 
great  injury  and  loss  to  the  creditors  and  stock-holders.  Besides, 
the  corporation  has  now  in  its  employ  about  three  hundred  and  fifty 
hands  depending  upon  their  daily  labor,  and  whose  labor,  or  a  con- 
siderable part  thereof,  could  now  be  advantageously  used  in  the 
prosecution  of  the  works  in  the  interest  of  the  creditors  and  the 
stock-holders.  Should  suits  be  prosecuted  against  said  corporation 
and  judgments  be  obtained  and  the  property  of  said  company  be 
forced  into  the  market  at  sheriff's  sale,  the  sacrifice  would  be  very 
great  and  the  creditors  and  the  stock-holders  would  largely  suffer. 

There  are  now  pending  various  contracts  with  the  corporation  and 
orders  which  could  be  prudently  and  advantageously  carried  out  and 
fulfilled  to  the  advantage  of  all  persons  interested  in  said  corpora- 
tion. The  business  is  also  one  which,  if  continued  by  the  receivers 
under  the  control  and  direction  of  your  honor,  would  increase  the 
value  of  the  assets  and  be  of  great  benefit  to  the  creditors  and 
stock-holders. 

If  the  real  estate,  machinery  and  buildings  of  the  company  were 
now  forced  to  a  sale  under  an  execution,  the  estimates  herein  made 
by  your  orator  would  not  be  anywhere  near  realized. 

Your  orator  further  showeth  that  the  said  corporation  cannot 
resume  its  business  with  safety  to  the  public  and  advantage  to  the 
stock-holders,  and  that  the  only  way  to  secure  to  the  creditors  and 
stock-holders  a  proper  and  just  realization  of  the  value  of  the  assets 
of  the  corporation  is  to  enjoin  the  said  company  from  the  further 
prosecution  of  its  business  and  to  appoint  a  receiver  thereof  accord- 
ing to  the  statutes  in  such  case  made  and  provided. 

Your  orator  also  says  that  the  said  corporation  hath  not  the  funds 
to  carry  on  the  ordinary  business  of  its  organization,  and  that  its 
liabilities  are  maturing  so  fast  that  it  is  obliged  to  cease  such  business. 

Further,   that  the  business  of   said  corporation  cannot  now   be 
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conducted  by  it  so  as  to  enable  the  company  to  pay  all  its  liabilities 
and  carry  on  its  operations  with  profit  to  the  stock-holders,  and  that 
the  further  prosecution  by  the  said  company  at  this  time  of  its  said 
business  in  the  light  of  its  liabilities  would  necessarily  tend  to  the 
injury  of  the  stock-holders  and  creditors. 

Your  orator  further  showeth  that  the  amount  of  the  note  of  the 
said  corporation  which  came  due  to  day  and  has  been  protested  for 
nonpayment,  as  your  orator  is  informed  and  believes,  is  six  thousand 
six  hundred  and  twenty-eight  dollars  and  tiuenty-nine  cents. 

The  said  note  was  indorsed  by  Faiuler,  Crampton  c^*  Compatiy,  mer- 
chants aforesaid,  of  the  city  of  New  York,  and  who,  as  your  orator  is 
informed  and  believes,  were  today  compelled  to  suspend  payment  for 
want  of  funds.  In  consideration  whereof  and  forasmuch  as  your  orator 
is  without  adequate  remedy  without  the  assistance  of  this  honorable 
court,  where  matters  of  this  nature  are  cognizable  and  relievable,  to 
the  end,  therefore,  that  the  said  company  may  full,  true  and  perfect 
answer  make  to  all  and  singular  the  matters  and  things  hereinbefore 
stated,  and  that  they  may  set  forth  and  discover  the  goods,  chattels, 
rights  and  credits,  moneys  and  effects  and  real  estate  of  every  kind 
and  description  belonging  to  said  corporation,  and  that  your  orator 
and  other  creditors  and  stock-holders  of  said  company  may  be  paid 
what  is  justly  due  them  and  that  the  said  company  may  be  enjoined 
from  exercising  any  of  the  privileges  or  franchises  granted  by  its 
act  of  incorporation  and  from  collecting  or  receiving  any  debts  due 
it,  and  from  paying  out,  selling,  assigning  or  transferring  any  of  the 
estate,  moneys,  funds,  lands,  tenements  or  effects  of  the  said  com- 
pany and  from  continuing  its  said  business,  and  that  it  may  be  decreed 
to  be  insolvent,  and  that  a  receiver  may  be  appointed  according  to 
the  form  of  the  statutes  in  such  case  made  and  provided,  and  who 
shall  exercise  and  perform  all  such  powers  and  duties  in  the  con- 
tinuation and  prosecution  of  the  works  and  business  aforesaid  as 
your  honor  shall  deem  best  for  the  interest  of  the  creditors  and 
stock-holders  and  shall  accordingly  continue  in  operation  the  said 
factories  and  works.  And  that  your  orator  may  have  such  further 
and  other  relief  in  the  premises  as  the  nature  of  the  case  may  require 
and  as  may  be  agreeable  to  equity  and  good  conscience. 

May  it  please  your  Honor,  the  premises  considered,  to  grant  unto 
your  orator  the  state's  writ  of  injunction,  issuing  out  of  and  under 
the  seal  of  this  honorable  court,  directed  to  the  said  The  Joseph 
Dixon  Crucible  Company,  its  officers,  servants  and  agents,  enjoining 
and  restraining  them  and  each  of  them  from  exercising  any  of  the 
privileges  or  franchises  granted  by  the  act  incorporating  the  said 
company  aforesaid  and  from  collecting  or  receiving  any  debts  due  to 
said  corporation,  and  from  paying  out,  selling,  assigning  or  transferring 
any  of  the  estate,  moneys,  funds,  lands,  tenements  or  effects  of  the 
said  company  until  the  court  shall  otherwise  order,  and  also  the 
state's  writ  of  subpoena,  likewise  issuing  out  of  and  under  the  seal 
of  this  honorable  court,  to  be  directed  to  the  said  The  Joseph  Dixon 
Crucible  Company,  therein  and  thereby  commanding  the  said  corpora- 
tion to  appear  before  your  honor  according  to  law  and  the  course  of 
this  court  at  a  certain  day  and  under  a  certain  penalty  therein  to  be 
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expressed,  then  and  there  to  answer  the  premises  and  to  stand  to  and 
abide  by  and  perform  such  decree  as  your  honor  shall  seem  meet. 
And  your  orator  will  ever  pray,  etc. 

Bedle  Muirheid  6^  McGee, 
Solicitors  and  of  Counsel  with  the  Complainants. 

7.  To  Restrain  Infraction  of  Exclusive  Right  to  Supply 

Water. 

Form  No.  10905. 

(Precedent  in  Wood  v.  Denver  City  Water  Works  Co.,  20  Colo.  253.)' 
[State  of  Colorado,       )  In  the  District  Court  in  and  for  said 

County  oi  Arapahoe.  \      '  county. 

The  Denver  City  Water  Works  Company,  plaintiff, 
against 
The  Citizens'  Water  Company,  defendant. 

The  plaintiff  complains  and  says:]^ 

That  both  plaintiff  and  defendant  are  corporations  organized  and 
existing  under  the  laws  of  the  state  of  Colorado,  for  the  purpose  of 
supplying  the  city  of  Denver,  and  towns  adjacent  thereto,  and  the 
inhabitants  thereof,  with  water  for  fire,  domestic  and  other  purposes. 

That  heretofore,  and  on,  to  wit:  the  13th  ddij  oi  January,  a.  d.  \2>88, 
the  town  of  Highlands,  by  its  duly  authorized  and  acting  authorities, 
entered  into  a  certain  contract  with  The  Beaver  Brook  Water  Com- 
pany, the  predecessor  of  the  plaintiff  herein,  as  will  hereinafter  more 
fully  appear,  and  in  and  by  which  said  contract  it  was  provided, 
among  other  things,  as  follows,  to  wit: 

"  For  that  and  in  consideration  of  the  agreements  and  covenants 
hereinafter  mentioned,  to  be  kept,  done  and  performed  by  the  party  of 
the  second  part,  the  party  of  the  first  part  doth  hereby  grant  unto 
the  party  of  the  second  part  the  sole  and  exclusive  right  to  construct 
and  erect  water-works,  and  lay  all  necessary  pipes,  mains  and  con- 
duits under  and  along  the  streets,  alley-ways,  bridges  and  avenues 
within  the  corporate  limits  of  the  said  town  of  Highlands,  for  the 
purpose  of  supplying  the  said  town  and  inhabitants  thereof  with 
water  for  fire,  domestic  and  other  purposes,  for  the  full  period  of 
twenty  years,  from  the  twenty-fourth  day  oi  December,  a.  d.  \2>86." 

That  thereafter,  and  on,  to  wit:  the  first  Tuesday  in  April,  a.  d. 
1Z88,  the  question  of  the  ratifying  of  the  said  contract  so  made 
between  th^  town  of  Highlands  by  its  board  of  trustees  and  the  said 
The  Beaver  Brook  Water  Company,  wsls  duly  submitted  to  the  quali- 
fied voters  of  said  town  oi  Highlands,  and  a  majority  of  the  voters  of 
said  town  voting  upon  said  question  at  said  general  election,  duly 
voted  to  approve  the  same,  and  that  the  said  contract  has  since  said 
date  been  in  full  force  and  effect,  and  is  so  in  full  force  and  effect 
at  the  present  time. 

That  thereafter,  and  on  or  about  the  Srd  day  of  February,  a,  d. 
1 8yi,  the  said  The  Beaver  Brook  Water  Company  duly  sold,  assigned, 

1.  See,  generally,  supra,  note  i,  p.  2.  The  matter  enclosed  by  []  will  not 
826.  be  found  in  the  reported  case. 
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transferred  and  set  over  unto  the  plaintiff  herein,  all  of  its  property, 
both  real  and  personal,  together  with  all  rights,  privileges  and  fran- 
chises, including  the  said  contract  with  the  said  town  of  Highlands 
hereinbefore  referred  to;  and  that  the  said  sale,  assignment  and 
transfer  of  the  said  property  to  the  plaintiff,  so  far  as  the  same  per- 
tained to  the  said  contract  between  the  said  town  of  Highlands  and 
the  said  The  Beaver  Brook  Water  Company  was  thereafter,  and  on,  to 
wit,  the  said  3d  day  of  February,  a.  d.  i8Pi,  duly  ratified  and  approved 
at  a  regular  meeting  of  the  board  of  trustees  of  the  said  town  of 
Highlands,  by  an  ordinance  duly  ratifying  and  confirming  the  said 
sale  and  transfer  upon  certain  conditions  in  said  ordinance  contained; 
and  that,  since  the  said  sale,  assignment  and  transfer  to  the  plaintiff 
herein,  the  plaintiff  hath  in  all  matters  and  things  fully  complied  with 
the  terms  and  conditions  of  the  said  contract,  and  that  the  same  is  at 
the  present  time  in  full  force  and  effect. 

That  heretofore,  and  on,  to  wit:  the  Jflh  day  of  March,  a.  d.  \Z90, 
the  board  of  trustees  of  the  said  town  of  Highlands,  by  a  certain 
ordinance  passed  on  that  date,  authorized  and  permitted  the  defend- 
ant herein,  The  Citizens'  Water  Company,  to  construct  a  certain  line  of 
pipe  through  the  said  town  of  Highlands,  upon  two  certain  streets  of 
said  town,  known  as  '■'■Ashland  Avenue  "  and  the  "  Boulevard."  That  the 
said  streets  through  which  the  said  line  of  pipe  was  so  authorized 
to  be  constructed  by  the  said  The  Citizens'  Water  Company,  are  two  of 
the  most  populous  and  thickly  inhabited  streets  of  said  town,  and  a 
large  portion  of  the  business  houses  and  residences  of  the  said  town 
being  upon  said  line  of  pipe  and  water  main;  but  the  plaintiff  further 
alleges  that  it  was  provided  in  and  by  the  said  ordinance  so  granting 
such  privilege  to  the  said  The  Citizens'  Water  Company,  as  follows: 

"  Sec.  4.  Nothing  in  this  ordinance  shall  be  construed  as  permitting 
the  said  The  Citizens'  Water  Company  to  furnish  any  water  to  any  of 
the  inhabitants  of  the  town  of  Highlands,  or  in  any  manner  mterfere 
with  the  rights  and  privileges  of  The  Beaver  Brook  Water  Company, 
or  with  its  contract  between  the  town  of  Highlands  and  The  Beaver 
Brook  Water  Company,  or  with  any  drain,  water,  or  other  pipe  now 
laid  in  any  of  the  streets  of  said  town." 

And  the  plaintiff  alleges  that  the  said  line  of  pipe  and  water  main 
of  The  Citizens'  Water  Company  was  so  laid  down  and  constructed 
under  the  authority  and  permission  granted  in  and  by  the  said  ordi- 
nance, and  not  otherwise;  and  that  the  said  line  of  water  main  and 
pipe  is  at  the  present  time  so  laid  down  and  constructed. 

Plaintiff  further  alleges  that  heretofore,  and  on,  to  wit: the 

day  of ,  A.  D.  i89i,  the  plaintiff  commenced  its  certain  action 

herein  for  a  writ  of  injunction  against  the  board  of  trustees  and  the 
mayor  of  the  town  of  Highlands,  praying  for  a  writ  of  injunction  enjoin- 
ing and  restraining  the  said  authorities  of  the  said  town  of  Highlands 
from  entering  into  any  contract  or  agreement  whatsoever  with  the 
said  The  Citizens'  Water  Company,  for  supplying  the  said  town,  or  the 
citizens  thereof,  or  any  part  or  portion  thereof,  with  water  for  any 
purpose  whatsoever,  by  resolution,  ordinance,  or  in  any  way  or 
manner  authorizing,  permitting,  or  consenting  to  the  said  The  Citi- 
zens' Water  Company  furnishing  or  supplying  water  to  the  said  town, 
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or  to  the  inhabitants  thereof,  or  to  any  part  or  portion  thereof  until 
the  further  order  of  the  court  in  the  premises;  and  that  upon  said 
date  this  honorable  court,  by  its  order  to  that  effect,  duly  ordered 
the  issuance  of  a  temporary  writ  of  injunction  and  restraining  order, 
as  prayed  in  said  bill  of  complaint;  and  that  the  same  was  duly 
served  upon  the  said  parties  designated  therein  as  defendants.  That 
thereafter  a  motion  in  said  cause  was  duly  made  by  the  defendants 
therein  to  dissolve  the  said  temporary  writ  of  injunction  and  restrain- 
ing order,  which  said  motion  coming  on  duly  to  be  heard  in  this 
honorable  court  was,  after  a  full  hearing  thereof,  and  argument  of 
counsel  thereon,  and  due  deliberation  by  the  court  thereon,  overruled 
and  denied,  and  the  said  injunction  so  issued  by  this  honorable  court 
is  at  the  present  time  in  full  force  and  effect  and  virtue.  That  not- 
withstanding that  in  and  by  the  said  action  of  this  honorable  court, 
the  said  town  and  the  authorities  thereof  are  absolutely  enjoined  from 
authorizing  or  permitting  the  said  The  Citizens  Water  Co??ipany  to 
supply  any  of  the  inhabitants  or  citizens  of  the  said  town  with  water 
for  any  purpose  whatsoever,  and  that,  notwithstanding  the  fact  that 
the  said  The  Citizens'  Water  Company,  in  and  by  the  permission  granted 
to  it  to  lay  down  and  construct  said  line  of  water  main,  contracted 
and  agreed  that  it  would  not  in  any  way  or  manner  interfere  with  the 
rights  of  the  plaintiff,  and  of  The  Beaver  Brook  Water  Company,  to 
supply  the  said  town  and  its  inhabitants  with  water  and  that  it  was 
not  permitted  by  ordinance  to  furnish  any  water  to  any  of  the  inhabi- 
tants of  the  said  town  of  Highlands,  yet,  nevertheless,  plaintiff  alleges 
the  truth  to  be  that  the  said  The  Citizens'  Water  Company,  as  well  as 
the  authorities  of  said  town,  are  attempting  to  evade  the  force  and 
effect  of  the  writ  of  injunction  so  issued  herein,  and  to  that  end  the 
said  defendants  in  said  cause,  through  the  advice  and  procurement 
of  the  said  The  Citizetis'  Water  Company,  as  plaintiff,  is  informed  and 
believes,  on,  to  wit:  the  ISth  day  oi  April,  a.  d.  i8Pi,  at  a  meeting  of 
the  said  board  of  trustees  of  said  town  of  Highlands,  duly  adopted 
the  following  resolutions,  to  wit: 

"  Resolved,  That  a  permit  be  and  is  hereby  given  and  granted  to  the 
residents  and  property-owners  along  the  line  of  The  Citizens'  Water 
Company,  on  the  Boulevard  and  Ashland  avenue,  to  dig  trenches  in 
and  through  the  said  Boulevard  ^x^di  Ashland  sytvine  for  the  purpose 
of  discovering  the  water  mains  of  the  said  The  Citizens'  Water  Com- 
pany; provided,  the  said  residents  enter  into  a  good  and  sufficient 
bond,  indemnifying  the  town  for  any  accidents  that  may  be  occa- 
sioned thereby." 

And  the  plaintiff  alleges  the  truth  to  be  that  one  of  the  grounds 
upon  which  plaintiff's  original  application  for  an  injunction  against 
the  said  town  of  Highlands  was  granted,  and  one  of  the  reasons 
assigned  by  this  honorable  court  in  overruling  the  said  motion  to  dis- 
solve the  said  injunction,  as  to  why  the  said  injunction  should  be 
maintained,  was  that  it  is  not  proposed  by  the  said  The  Citizens' 
Water  Company  to  supply  all  of  the  inhabitants  of  the  said  town  with 
water,  but  only  such  portions  thereof  as  have  their  residences  and 
places  of  business  immediately  adjacent  to  the  said  line  of  water 
mains  so  already  constructed  by  them,  and  that  the  same,  if  it  were 
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permitted  to  be  done,  would  result  in  great  loss,  injury  and  damage 
to  this  plaintiff,  for  the  reason  that  the  said  line  of  pipe  of  the  said 
The  Citizens'  Water  Company  traverses  only  the  said  thickly  inhabited 
streets  of  said  town,  which  said  streets  are,  and  always  have  been, 
one  of  the  principal  sources  of  revenue  and  profit  to  the  plaintiff  in 
maintaining  its  entire  system  and  plant  of  waterworks  for  supplying 
the  said  town  with  water,  whereas  said  plaintiff,  by  the  terms  of  its 
contract  with  the  said  town  of  Highlands,  was  compelled  to  extend  its 
main  to  any  extent  which  might  be  ordered  by  the  said  board  of 
trustees  for  the  purpose  of  supplying  the  said  town,  or  any  of  its 
inhabitants  with  water;  and  plaintiff  alleges  the  truth  to  be  that  it 
was  the  intention  of  the  said  board  of  trustees  in  passing  the  resolu- 
tion hereinbefore  set  out,  and  the  said  defendant  company,  to  indi- 
rectly authorize  the  said  inhabitants  of  the  said  town  of  Highlands, 
having  property  adjacent  to  the  said  line  of  pipe,  to  connect  with  the 
said  line  of  pipe  of  the  said  The  Citizens'  Water  Company,  and  secure 
a  supply  of  water  for  domestic  and  other  purposes  therefrom,  which 
would  be  a  direct  violation  of  the  terms  as  well  as  the  spirit  and 
intent  of  the  said  injunction  so  issued  as  aforesaid. 

Plaintiff  further  alleges  the  truth  to  be  that  if  the  same  shall  be 
permitted,  it  will  result  in  great  and  irreparable  loss,  injury  and 
damage  to  the  plaintiff,  and  will  thereby  nullify  and  set  at  naught 
the  spirit  and  intent  of  the  injunction  so  issued  as  aforesaid  herein; 
and  the  plaintiff  alleges  the  truth  to  be  that  the  said  The  Citizens' 
Water  Company,  notwithstanding  its  duty  in  the  premises,  is  propos- 
ing to  supply  the  said  inhabitants  of  the  said  town  of  Highlands  with 
water  in  utter  disregard  and  violation  of  the  rights  and  privileges  of 
this  plaintiff  under  the  terms  of  said  contract  and  ordinance  in  the 
premises;  and  that  it  will,  unless  restrained  by  an  injunction  from  this 
honorable  court,  permit  the  said  inhabitants  of  said  town  to  connect 
with  its  water-mains,  and  to  supply  said  inhabitants  with  water  there- 
from, contrary  to  the  terms  of  the  ordinance  under  which  it  secured 
the  privilege  to  construct  the  said  water-mains,  and  contrary  to  the 
spirit  and  intent  of  the  said  injunction  so  issued  by  this  honorable 
court  in  the  premises. 

Wherefore,  plaintiff  prays  that  a  temporary  restraining  order  do 
issue  out  of  and  under  the  seal  of  this  honorable  court  against  the 
said  defendant  company,  its  officers,  agents  and  employees,  enjoining 
and  restraining  them  and  each  of  them  from  permitting  or  authorizing 
any  of  the  inhabitants  or  citizens  of  the  said  town  of  Highlands  to 
connect  their  water-pipes  with  the  said  main  of  the  said  defendant 
company  so  constructed  through  the  said  town  of  Highlands,  or  from 
supplying  any  of  such  citizens  or  inhabitants  of  the  said  town  of 
Highlands  with  water  from  the  said  water-mains,  either  under  con- 
tract to  pay  therefor,  or  gratuitously,  or  otherwise,  until  the  further 
order  of  the  court  in  the  premises,  and  that  upon  the  final  hearing 
hereof  the  said  injunction  may  be  made  perpetual,  and  for  the  costs 
of  this  action. 

\i^Signature  and  verification  as  in  Form  No.  5911^)^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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8.  To  Restrain  Infringement  of  Patent. 

Form  No.  10906.' 

U.  S.  Circuit  Court,  District  oi  New  Jersey.     In  Equity. 
The  National  Car-brake  Shoe  Company,  complainant,  ^ 

against 
The  .  Delaware,   Lackawanna  and  Western  Railroad 

Company  and  John  Brisbain,  Manager,  defendants. 
To   the   Honorable  the  Judges  of   the  Circuit  Court  0/  the  Unitea 
States  \n  and  for  the  District  oi  New  Jersey. 

The  National  Car-brake  Shoe  Company,  a  corporation  duly  organ- 
ized in  the  year  i2>69,  under  and  by  virtue  of  the  laws  of  the  state  of 
Pennsylvania,  and  still  existing  as  such  corporation,  and  doing  busi- 
ness in  the  city  of  Philadelphia,  in  said  state,  brings  this  his  bill  of 
complaint  against  The  Delaware,  Lackawanna  and  Western  Railroaa 
Company,  a  corporation  duly  organized  under  and  by  virtue  of  the 
laws  of  the  state  of  Pennsylvania  and  doing  business  in  the  state  of 
New  Jersey,  2ir\d  John  Brisbain,  a  manager  of  said  company  residing 
in  Newark  in  said  state  and  a  citizen  of  said  state. 

And  thereupon  your  orator  complains  and  says  that  before  the 
fifth  Adiy  oi  February,  i^GJf,  one  Joseph  Wood  wdiS,  the  true,  original 
and  first  inventor  of  an  improved  shoe  for  car-brakes  not  known  or 
used  before,  and  not  in  public  use  or  sale  for  more  than  two  years 
prior  to  his  application  for  a  patent  therefor. 

And  your  orator  further  shows  unto  your  honors  that  the  said 
Joseph  Wood  so  being  the  inventor  of  said  improvement  made  appli- 
cation to  the  proper  department  of  the  United  States  for  letters 
patent,  in  accordance  with  the  then  existing  act  of  congress,  and 
that  on  the  fifth  day  of  February,  a.  d.  i864>  letters  patent  of  the 
United  States,  numbered  J^l,lllf.,  for  the  said  invention,  were  issued 
to  the  said  Wood  in  the  name  of  the  United  States  of  America,  under 
the  seal  of  the  patent- office,  signed  by  the  secretary  of  the  interior 
and  countersigned  by  the  commissioner  of  patents  and  recorded 
together  with  the  specification  in  the  patent-office,  whereby  there 
was  secured  to  said  Joseph  Wood,  his  heirs,  executors,  administrators 
and  assigns,  for  the  term  of  seventeen  years  from  the  said  fifth  day 
of  February,  i85^  the  full  and  exclusive  right  of  making,  using  and 
vending  the  said  invention  throughout  the  United  States  and  the 
territories  thereof,  as  by  said  letters  patent  or  an  authenticated  copy 
thereof  ready  in  court  to  be  produced  will  more  fully  and  at  large 
appear. 

And  your  orator  further  shows  unto  your  honor  that  afterward 
and  before  the  first  day  of  January,  iS70,  the  said  Joseph  Wood,  by 
an  instrument  in  writing  bearing  date  that  day,  sold  and  assigned 
to  your  orators  all  his,  said  Wood's,  right,  interest  and  title  in  and  to 
the  said  invention  and  letters  patent,  for  and  during  the  entire  term 
of  said  patent;  which  assignment  has  been  duly  recorded  in  the 
patent-office  of  the  United  States,  whereby  your  orator  became  and  is 
vested  with  the  exclusive  rights  and  privileges  secured  by  the  said 

1.  See,  generally,  supra,  note  i,  p.  826. 
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letters  patent,  as  by  the  said  assignment  or  an  authenticated  copy 
thereof  ready  in  court  to  be  produced  will  more  fully  appear. 

And  your  orator  further  shows  unto  your  honor  that  your  orator 
has  been,  and  but  for  the  infringement  hereinafter  complained  of 
would  still  be,  in  the  undisturbed  possession,  use  and  enjoyment  of 
the  exclusive  powers,  rights  and  privileges  secured  by  said  letters 
patent  and  in  receipt  of  the  profits  of  the  same. 

And  your  orator  further  shows  unto  your  honor,  as  it  is  informed 
and  believes,  that  the  said  defendants  hereinbefore  named,  well 
knowing  all  the  facts  hereinbefore  set  forth  and  the  rights  secured 
to  your  orator  as  aforesaid,  but  contriving  to  injure  your  orator  and 
to  deprive  him  of  the  benefits  which  might  and  otherwise  would 
accrue  unto  him  from  such  invention,  after  the  said  letters  patent 
and  assignment  and  before  the  commencement  of  this  suit,  within 
the  district  aforesaid  and  elsewhere  in  the  United  States  and  against 
the  will  of  your  orator  and  in  violation  of  his  rights  and  in  infringe- 
ment of  the  said  letters  patent,  have  made,  used  and  vended,  and 
are  now  making,  using  and  vending,  the  invention  and  improvement 
set  forth  and  claimed  in  the  said  letters  patent,  or  shoes  for  car- 
brakes,  in  some  parts  thereof  substantially  the  same  in  construction 
and  operation  as  in  said  letters  patent  mentioned  and  claimed,  and 
still  continues  so  to  do  in  defiance  of  your  orator's  rights  and  to  his 
irreparable  loss  and  injury.  Which  acts  and  doings  of  the  said 
defendants  are  contrary  to  equity  and  good  conscience  and  tend  to 
the  manifest  wrong  and  injury  of  your  orator. 

And  your  orator  further  shows  unto  your  honor  that  it  has  caused 
notice  to  be  given  to  said  defendants  of  said  infringement  and  has 
requested  said  defendants  to  desist  therefrom,  but  they  have  refused 
so  to  do. 

Wherefore,  and  inasmuch  as  your  orator  can  have  adequate  relief 
only  in  this  court,  where  matters  of  this  sort  are  properly  cognizable 
and  relievable,  and  to  the  end  that  the  said  defendants  may,  if  they 
can,  show  why  your  orator  should  not  have  the  relief  hereby  prayed, 
and  may  upon  their  several  corporal  oaths,  and  to  the  best  of  their 
and  each  of  their  knowledge,  information  and  belief,  full,  true  and 
perfect  answers  make  to  all  the  matters  and  things  hereinbefore  set 
forth  and  charged,  and  that  as  fully  and  particularly  as  if  the  said 
matters  were  here  again  repeated  and  the  defendants  particularly 
interrogated  thereto,  and  may  be  compelled  to  account  for  and  pay 
over  the  income  thus  unlawfully  derived  from  the  violation  of  the 
rights  of  your  orator  and  be  restrained  from  any  further  violation  of 
said  rights. 

And  your  orator  prays  that  your  honors  may  grant  a  writ  of  injunc- 
tion restraining  the  defendants  from  any  further  construction  or  sale 
or  use  in  any  manner  of  said  patented  invention  or  any  part  thereof 
in  violation  of  the  rights  of  your  orator  as  aforesaid. 

And  also  that  your  honors,  upon  the  rendering  of  a  decree  for  an 
injunction  as  above  prayed  for,  may  proceed  to  assess  or  cause  to  be 
assessed  under  your  direction,  in  addition  to  the  profits  to  be 
accounted  for  by  the  defendants  as  aforesaid,  the  damage  your  orator 
has  sustained  by  reason  of  such  infringement  by  said  defendants,  and 
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that  your  honors  may  increase  the  actual  damages  so  assessed  to  a 
sum  equal  to  three  times  the  amount  of  such  assessment  under  the 
circumstances  of  the  wilful  infringement  by  said  defendants  so  herein 
set  forth. 

And  your  orator  further  prays  also  for  a  provisional  or  preliminary 
injunction  and  for  such  other  and  further  relief  as  the  equity  of  the 
case  may  require  and  to  your  honors  may  seem  meet. 

May  it  please  your  honors  to  grant  unto  your  orator  not  only  a  writ 
of  injunction  conformable  to  the  prayers  of  this  bill,  but  also  a  writ 
of  subpoena  of  the  United  States  of  America,  directed  to  the  said 
Delaware^  Lackawanna  and  Western  Railroad  Company  and  John 
Brisbain,  commanding  them  on  a  certain  day  and  under  a  certain 
penalty  to  be  and  appear  in  this  court  and  then  and  there  to  answer 
the  premises,  and  to  stand  to  and  abide  by  such  order  and  decree  as 
may  be  made  against  them. 

And  your  orator  will  ever  pray,  etc. 

Dated  this  thirteenth  day  of  September,  iS79. 

J.  P.  Fitch, 
Solicitor  and  of  Counsel  for  Complainant. 

{Verification.') 

9.  To  Restrain  Infringfement  of  Trade-mark. 

Form  No.  10907. 
(Conn.  Prac.  Act,  p.  173,  No.  304.)' 

{Commencing  as  in  Form  No.  5912.) 

1.  The  plaintiff  is,  and  for  ten  years  last  past  has  been,  the  manu- 
facturer of  an  article  {describe  commodity)  known  as  {naming  it), 
which  he  has,  during  all  said  time,  offered  for  sale  and  sold  in  pack- 
ages {describing  them,  if  the  defendant's  are  similar),  labeled  with  his 
own  proper  device  and  trade-mark,  adopted  by  the  plaintiff  for  that 
purpose  in  i?>68,  of  which  the  following  is  a  copy:  {Here  insert  copy 
of  trade-mark). 

2.  By  reason  of  the  long  experience  and  great  care  of  the  plaintiff 
in  his  said  business,  and  the  good  quality  of  said  article,  the  same 
has  become  widely  known  in  the  community  as  a  valuable  and  useful 
article,  and  acquired  a  high  reputation  as  such,  and  has  commanded 
and  still  commands  an  extensive  sale,  which  is  and  has  been  a  source 
of  great  profit  to  the  plaintiff. 

3.  Such  article  is  known  to  the  public  and  to  the  buyers  and  con- 
sumers thereof,  by  said  name  of  {naming  it),  and  by  the  plaintiff's 
own  proper  device  and  trade-mark  aforesaid. 

4.  Notwithstanding  the  long  and  quiet  use  and  enjoyment  by  the 
plaintiff  of  said  name  and  trade-mark,  the  defendant,  well  knowing 
the  premises,  but  wilfully  disregarding  the  plaintiff's  rights,  there- 
after, and  in  i877,  wrongfully  prepared  and  offered  for  sale,  and  now 
does  offer  for  sale  and  sell,  at  New  Haven,  and  elsewhere,  an  article 
in  imitation  of  the  plaintiff's  article,  which  he  has  caused  to  be  put 

1.  See,  generally,  supra,  note  i,  p.  826. 

864  Volume  9. 


10907.  INJUNCTIONS.  10908. 

up  in  similar  packages,  and  labeled  with  a  similar  label,  of  which 
false  label  the  following  is  a  copy :  {Here  insert  copy  of  false  trade^ 
mark). 

5.  Such  imitation  is  calculated  to  deceive  the  purchasers  and  con- 
sumers of  the  plaintiff's  said  article,  and  has  misled  and  still  does 
mislead  many  of  them  to  buy  the  article  sold  by  the  defendant,  in 
the  belief  that  it  is  the  article  manufactured  by  the  plaintiff,  greatly 
to  the  diminution  of  said  business  and  profits  of  the  plaintiff. 

6.  The  article  so  put  up  and  sold  by  the  defendant,  in  imitation 
of  the  plaintiff's  article,  is  of  a  greatly  inferior  quality. 

[7.  By  reason  of  the  premises  the  plaintiff  has  been  damaged  to 
the  amount  of  %1,000.Y 
The  plaintiff  claims, 

1.  That  the  defendant,  and  his  servants  and  agents,  be  forever 
enjoined  from  preparing,  putting  up,  selling,  or  offering  for  sale 
said  imitation  of  the  plaintiff's  article,  or  any  article  bearing  the 
name  of  {naming  it),  or  any  such  imitation  of  said  name,  or  said  false 
trade-mark,  or  any  similar  imitation  of  the  label  or  trade-mark  of 
the  plaintiff. 

2.  By  way  of  equitable  relief,  that  the  defendant  account  for  and 
pay  over  to  the  plaintiff  all  the  profits  realized  by  him  upon  sales  of 
said  articles,  sold  by  him  with  any  imitation  of  the  plaintiff's  trade- 
mark. 

[3.   $i,^6>6>  damages.]! 
{Concluding  as  in  Form  No.  5912.) 

10.  To  Restrain  Interference  with  Land, 
a.  By  Trespass  Genepally.^ 

1,  These  paragraphs  should  be  omit-  an  injunction  of  trespass  in  cutting 
ted  if  no  damages  are  sought.  timber,    the    bill   must   allege    that   ir- 

2.  Bequisites  of  Bill,  etc. —  Generally,  reparable  damage  will  result  if  injunc- 
—  See  supra,  note  i,  p.  826.  tion   is  denied,  setting   forth   the  facts 

Describing  Land. — A  bill  to   enjoin  constituting    such    injury.     Collins    v. 

trespass  upon  land  should  describe  the  Sutton,  94  Va.    127.     But   it   is  no  ob- 

location  and  extent  of  the  tract  and  its  jection   to   the   framing   of   a   bill   for 

boundaries.     Avery  v.  Onillon,  10  La.  injunction  to  restrain  a  trespass  upon 

Ann.  127.     But  if  the  bill  describes  by  the  ground  of  irreparable  mischief  that 

metes  and  bounds  the  land  claimed  by  it  charges  the  injury  to  be  "almost," 

complainant   and    avers    that    he    had  instead     of     absolutely,     irreparable, 

possession   thereof  at  the  time  of  the  Davis  v.  Reed,  14  Md.  152. 
alleged  trespass,  and  that  he  owns  the         Insolvency  of  Defendant.  —  In   a  suit 

same  in  fee  under  the  laws  of  the  state,  for  an  injunction  to  restrain  trespass, 

it  will  he  regarded,  after  answer  filed,  it  is  necessary  to  allege  the  insolvency 

as  sufficient,  without  a  particular  state-  of  defendants,  and  that  there  is  noade- 

raent    as    to    how    he    acquired    title,  quate   remedy   at  law.     Tomlinson   v. 

Thomas  w.  Nantahala  Marble,  etc.,  Co.,  Rubio,    16  Cal.  202;   Millers.   Burket, 

58  Fed.  Rep.  485.     And  an  allegation,  132  Ind.  469.     But  an  injunction   may 

in   the  complaint,  that  plaintiff  was  in  be  granted  although  the  complaint  does 

possession  of  the  land  as  owner  when  not  aver  absolute  insolvency  of  defend- 

defendant  entered  is  a  sufficient  state-  ant,  where  enough  is  averred  to  satisfy 

ment  of  title  in  a  suit  for  injunction  to  the  court  that  a  judgment  for  damages 

restrain  trespass.     Hicks  v.  Compton,  would  be  worthless.     Hicks  v.  Comp- 

18  Cal.  206.  ton,  r8  Cal.  206. 

Irreparalde    Injury.  —  To    authorize 
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Form  No.  10908. 
(Precedent  in  Clark  v.  Jeffersonville,  etc.,  R.  Co.,  44  Ind.  249.)' 

\{Title  of  court  and  cause  as  in  Form  No.  5915.y\^ 

The  Jeffersonville,  Madison,  and  Indianapolis  Railroad  Company  com- 
plains oi  Jacob  L.  Smyser  and  Charles  E.  Clark,  and  says,  that  hereto- 
fore, to  wit,  on  the day  of ,  i857,  the  Board  of  Internal 

Improvements  of  the  said  State  of  Indiana,  under  and  by  virtue  of  the 
provisions  of  an  act  of  the  General  Assembly  of  said  State,  entitled 
"An  Act  to  provide  for  a  general  system  of  internal  improvements," 
approved  January  27th,  1836,  entered  upon,  took  possession  of,  and 
appropriated  a  strip  of  ground  sixty  {60)  feet  in  width,  leading  from  the 
present  intersection  of  Mulberry  street  with  Market  %Xx^tX.,  in  the  now 
city  of  Jeffersonville,  in  said  county,  down  to  and  through  a  part  of  the 
out-lots  in  the  town  of  Clarksville,  in  said  county,  to  the  then  town  of 
New  Albany,  in  Floyd  zonnty,  Indiana;  that  thereupon,  in  the  year  last 
aforesaid,  the  said  Board  of  Internal  Improvements  built  and  con- 
structed over  and  along  the  said  strip  of  ground  a  railroad  or  turn- 
pike grade;  that  the  said  grade,  so  built  and  constructed  as  afore- 
said, continued  to  be  the  property  of  the  State  of  Indiana  until  the 
5th  day  oiFebruary,  180I;  that  on  the  day  last  named,  the  General 
Assembly  of  said  State,  by  an  act  then  approved,  for  all  judicial  pur- 
poses a  public  act,  entitled  "An  Act  relative  to  the  Clark  County 
Central  Plank  Road  Company,"  relinquished  all  the  rights  and 
interests  of  the  said  State  of  Indiana,  in  and  to  the  said  grade, 
between  the  cities  aforesaid,  to  the  said  plank  road  company,  and 
immediately  thereafter  the  said  plank  road  company  took  possession 
of  the  said  grade,  and  within  three  years  of  the  passage  of  said  last 
named  act,  constructed  a  plank  road  thereon  between  the  said  points; 
that  the  said  Clark  County  Central  Plank  Road  Company  continued  to 
hold  possession  of  the  said  grade  between  the  said  points  aforesaid 
from  the  date  of  the  passage  of  said  act  until  the  5th  day  oi  June, 
i865;  that  on  the  day  last  named,  the  said  plank  road  company,  by 

1.  It  was  held  that  this  complaint  was  trees  and  vines  that  have  been  placed 
sufficient  on  demurrer  and  that  the  court  thereupon  and  have  been  grown  there- 
did  not  err  in  refusing  to  dissolve  the  on  by  the  plaintiff,  and  are  threaten- 
temporary  injunction  granted  thereon,  ing  to  plow   the  land   and    grade   the 

See,  generally,  supra,  note  2,  p.  865.  same,  and  are  threatening   to   make  a 

Precedent. -^Jl/i^ML^sr  z/.  Indianapo-  street  over  and  upon  it;  and  this,  she 

lis,  123  Ind.  190,  ine^oltfpraint,  omit-  avers,  they  are  doing  without  leave  or 

ting  formal  parft,   was  as   follows,  to  license  from   her,  and  with  full  notice 

wit:  that  she  is  the  owner  thereof,  and  under 

••  Catherine  A.  Miller,  plaintiff,  com-  a  claim  that  said  real  estate  is  a  public 

p\z.\nsolr.\\t  city  of  Indianapolis, Leander  street    in   said    city.      She,    therefore, 

A.  Fu/mer  and  George  IV.  Seidert,  defend-  prays  that  as  against  said  defendants 

ants,  and  says  that  she  is  the  owner  of  her  title  be  quieted  to  said  real  estate, 

the    following    described    real    estate;  and  that  said  defendants  may  be  for- 

*  *  *  that  said  defendants  have  unlaw-  ever  enjoined  from  further  trespassing 

fully,  wrongfully,  illegally  and  forcibly  thereon  and  damaging  the  same." 
taken  possession  of  the  same,  and  with-         It  was  held  that  this  was  a  complaint 

out  having  condemned  the  same,  are  for  an  injunction,  and  not  a  suit  to  quiet 

threatening   to   do   great   and    irrepa-  title.  %^ 

rable  damage  to  the  same,  in  this,  that        2.  The  matter  to  be  supplied  within 

they  are  threatening  to  cut  down   the  []  will  not  be  found  in  the  reported  case. 
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her  deed  of  that  date,  for  a  valuable  consideration  therein  expressed, 
sold  and  conveyed  to  this  plaintiff,  by  her  then  corporate  name  of  the 
J ejffersonville  Railroad  Company^  the  whole  of  said  grade  between  the 
points  aforesaid,  and  put  this  plaintiff  in  tne  immediate  possession 
thereof;  and  that,  since  the  day  last  named,  this  plaintiff  has  main- 
tained her  possession  of  the  whole  of  said  grade,  between  the  points 
aforesaid,  and  has  built  a  railroad  track  over  the  most  of  said  grade, 
and  has  intended,  and  still  intends,  to  construct  a  railroad  track  over 
the  residue  of  said  grade,  whenever  the  business  and  interests  of  the 
plaintiff  may  require  it  to  be  done. 

The  part  of  said  grade  over  which  the  plaintiff  has'  not  built  and 
constructed  a  railroad  track,  but  over  which  she  has  intended,  and 
still  intends,  to  build,  construct,  and  extend  her  railroad  track,  when- 
ever her  business  and  interests  require  it  to  be  done,  is  that  part  of 
said  grade  which  lies  between  the  south  line  of  the  sixty-six  {6&)  foot 
street,  immediately  south  of  out-lot  number  twenty-seven,  in  said  town 
of  Clarksviile,  and  the  intersection  of  Mulberry  street  with  Market 
street,  in  the  city  oi  Jeffersonville;  and  the  said  part  of  said  grade 
has  been  at  all  times  since  the  5th  day  of  June,  i865,  properly  graded 
and  macadamized,  and  ready  for  the  superstructure  of  plaintiff's 
railroad  track,  whenever  the  plaintiff  should  determine  to  extend  and 
build  her  said  railroad  track  over  and  along  the  said  part  of  said 
grade. 

And  the  plaintiff  says  that  on  the  12t/i  day  of  November,  iS70,  and 
on  divers  other  days  between  that  day  and  the  day  of  the  commence- 
ment of  this  action,  at  said  Clark  county,  the  defendants,  without 
leave,  wrongfully  entered  upon  the  said  part  of  said  grade,  of  which 
the  plaintiff  was  then  the  owner  as  aforesaid,  and  wrongfully  and 
without  leave  dug  up,  removed,  and  hauled  away  the  earth  and  soil, 
and  the  macadamized  rock  and  gravel  thereon,  of  great  value,  to 
wit,  of  the  value  oi  five  hundred  ^oWzxs,  for  the  distance  of,  to  wit, 
one  hundred  (^100)  feet,  along  the  line  of  said  grade,  for  the  entire 
width  thereof,  and  to  the  depth  of,  to  wit,  three  (<?)  feet  below  the 
level  of  the  said  part  of  said  grade;  by  all  of  which  said  wrongful 
actings  and  doings  of  the  defendants,  the  plaintiff  was  and  is  dam- 
aged to  the  amount  of  one  thousand  dollars,  which  remains  unpaid. 

And  the  plaintiff  says  that  the  defendants  are  still,  wrongfully  and 
without  leave,  excavating,  removing,  and  hauling  away  the  earth, 
soil,  macadamized  rock,  and  gravel  from  the  said  part  of  said  grade, 
as  aforesaid,  and  will,  if  not  restrained  by  the  order  of  this  honorable 
court,  utterly  and  irreparably  ruin  and  destroy  the  said  part  of  said 
grade  for  the  purposes  for  which  the  plaintiff  wishes  and  intends  to 
use  it;  and  the  plaintiff  has  reason  to  believe,  and  does  verily  believe, 
that  the  defendants  will,  if  notified  of  this  application  for  a  restrain- 
ing order,  before  such  application  can  be  heard,  utterly  ruin  and 
destroy  the  said  part  of  said  grade,  or  a  large  portion  thereof,  for 
plaintiff's  purposes. 

Wherefore  the  plaintiff  demands  judgment  for  one  thousand  dollars, 
as  damages  aforesaid,  and  that  upon  the  final  hearing  of  this  action, 
the  defendants,  and  each  of  them,  and  their  agehts,  servants  and 
employees,  may  be  perpetually  enjoined  from  excavating,  removing, 
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or  hauling  away  the  earth,  soil,  macadamized  rock  or  gravel  from 
said  part  of  said  grade  hereinbefore  described;  and  in  the  meantime, 
and  until  this  action  can  be  fully  heard  and  determined,  that  the 
defendants  and  each  of  them,  and  their  agents,  servants  and 
employees,  may  be  restrained  by  the  order  of  this  honorable  court 
from  excavating,  removing,  or  hauling  away  the  earth,  soil,  macada- 
mized rock  or  gravel  from  the  said  part  of  said  grade  hereinbefore 
described;  and  that  the  plaintiff  may  have  all  proper  relief  in  the 
premises. 

[(^Signature  and  verification  as  in  Form  No.  5915.y\^ 

Form  No.  10909.* 

To  the  Honorable  Justices  of  the  Superior  Court. 

Horatio  N.  Slater,  of  Webster,  in  the  County  of  Worcester^ 

Complains  Against 

John  Gunn,  Frederick  Gunn,  Albert  Le  Boeuf  and  Samuel  Catarari,  all 

of  Webster,  aforesaid. 

Plaintiff  alleges  that  he  is  seised  in  fee  of  a  certain  tract  of  land, 
situated  in  said  Webster,  on  the  borders  of  Chaubunagungamaug  Pond, 
a  great  pond,  and  on  the  westerly  shore  thereof,  known  as  '■'■Union 
Point,"  and  has  for  a  long  time  been  so  seised  of  said  land,  and  that 
the  same  is  improved  land  with  buildings  and  an  expensive  and 
valuable  roadway  to  and  upon  the  same,  and  he  has  the  right  to  enjoy 
the  said  tract  of  land  and  to  possess  it  without  molestation  and  inter- 
ference by  the  defendants,  such  as  hereafter  set  forth,  which  said 
land  is  bounded  and  described  as  follows:  easterly  of  and  abutting 
upon  the  road  from  Webster  to  Thompson,  which  bounds  it  upon  the 
westerly  side,  and  said  land  extends  on  said  road  from  the  land 
formerly  of  the  Catholic  Society  to  the  northward  to  land  of  the  heirs 
of  Alanson  Bates,  to  the  southward,  and  otherwise  bounded  by  the 
said  pond  on  all  sides,  and  known,  as  aforesaid,  as  '■'■Union  Point," 
excepting  therefrom  the  location  of  the  Southbridge  branch  of  the 
New  York  and  New  England  Railroad  Company  which  lies  between  said 
highway  and  the  pond. 

And  plaintiff  further  alleges  that  the  defendants,  without  right, 
unlawfully,  vexatiously  and  wilfully  have  during  the  month,  now  last 
past,  broken  and  entered  the  plaintiff's  said  close  and  upon  the  plain- 
tiff's said  land,  and  have  torn  down  and  destroyed  the  plaintiff's  fence 
and  barricades  which  the  plaintiff  has  caused  to  be  erected  to  prevent 
the  defendants'  unlawful  entry  on  said  land,  and  other  wrongs  and 
injuries  to  the  plaintiff  did. 

And  plaintiff  further  alleges  that  he  gave  special  and  actual  notice 
and  warning  to  the  defendants,  forbidding  them  to  enter  upon  the 
plaintiff's  said  land,  and  that  on  many  occasions  during  the  last^z'^ 
days  the  defendants,  disregarding  the  same  and  utterly  unmindful  of 
the  plaintiff's  rights,  have  done  the  acts  above  set  forth  in  and  upon 

1.  The  matter  to  be  supplied  within  original  papers  in  Slater  v.  Gunn,  170 
[  ]  will  not  be  found  in  the  reported  Mass.  509,  in  which  case  it  was  held 
case.  that  the  bill  might  be  maintained. 

2.  This    form    is    copied    from    the  See,  generally,  supra,  note  2,  p.  865, 
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the  plaintiff's  said  land,  and  have  entered  upon  said  land  with  teams 
and  on  foot. 

And  plaintiff  further  alleges  that  the  defendants,  without  right  or 
title  and  without  color  of  right  or  title,  continue  their  said  unlawful 
doings  above  set  forth  and  threaten  to  continue  the  same  regardless 
of  the  plaintiff's  right  and  title,  and  that  defendants  are  insolvent  and 
impecunious,  so  that  the  plaintiff  cannot  recover  of  them,  or  either  of 
them,  his  damages  and  costs  in  suits  at  law,  and  cannot  obtain 
adequate  compensation  at  law  for  their  wanton  violation  of  his 
rights. 

Yet  the  plaintiff  avers  that  he  has  instituted  an  action  of  tort  in 
the  premises,  returnable  into  the  First  District  Court  of  Southern 
Worcester^  the  fifth  day  oi  January,  in  the  year  i8Pi,  to  recover  his 
damages  at  law,  and  brings  this  in  aid  of  said  suit. 

Wherefore,  the  plaintiff  prays  process  against  the  defendants,  and 
that  they  and  their  agents  and  servants  may  be  enjoined  by  this 
honorable  court  from  committing  any  further  acts  of  trespass  upon 
the  estate  of  the  plaintiff,  such  as  are  set  forth  above,  and  for  all 
further  relief  which  may  be  proper  in  the  premises. 

Horatio  N.  Slater, 
By  his  Solicitors,  Hopkins  6-  Bacon. 

b.  By  Closing  Right  of  Way.' 
Form  No.  i o 9 1 o. 

(Precedent  in  Shields  v.  Titus,  46  Ohio  St.  529.)* 

[(ZiV/if  of  court  and  cause  as  in  Form  No.  5929^^ 

Plaintiff  says  that  Alexis  Miller,  now  deceased,  was  the  owner  of  a 
large  tract  of  land  situated  in  sees.  No.  5  and  6  in  Avon  Township, 
Lorain  County,  Ohio.  That  sec.  No.  6  is  bounded  on  the  north  by 
Lake  Erie,  and  that  along  near  the  north  side  of  sec.  No.  6  is,  and 
has  been  a  public  highway  for  over  JfO  years,  known  as  the  Lake 
Shore  Road.  During  the  life-time  of  said  Miller  he  sold  several 
pieces  of  land  in  this  said  tract,  which,  by  a  series  of  deeds,  are  now 
held,  one  piece  by  one  Ann  Robinson,  another  by  one  Nick  Pitts, 
another  by  this  plaintiff,  and  two  other  pieces  by  the  defendant, 
Daniel  Titus.  That  when  said  pieces  of  land  were  first  severally  sold 
by  said  Miller,  there  was  and  still  is  no  public  highway  by  which 
ingress  and  egress  can  be  had  to  or  from  said  land.  That  for  the 
purpose  of  rendering  said  lands  accessible  by  teams  and  vehicles,  said 
Milter  opened  and  constructed  a  lane  or  way  to  each   piece  of  land 

1.   Pablic  Way.  —  To   maintain    an  states  but  a  single  cause  of  action,  as 

action    to  enjoin  the   obstruction   of  a  the    cause  of    action     rests    upon    the 

public  highway,  it  should  be  described  threatened    obstruction.       Harding    v. 

in  the  complaint  as  a  public  highway.  Cowgar,  127  Ind.  245. 

Harding  v.  Cowgar,  127  Ind.  245.  2.  It  was  held  that  this  petition  pre- 

Private  Way. —  A  complaint  in  a  suit  sented  a  proper  case  for  relief  by  in- 
to enjoin  the  obstruction  of   a  private  junction. 

way  which  bases  the  right  of  the  plain-  See,  generally,  supra,  note  2,  p.  865. 

tiff  to  the  way  on  two  grounds,  a  right  3.  The  matter  to  be  supplied  within 

of  necessity  and  a  right  of  prescription,  [  ]  will  not  be  found  in  the  reported  case. 
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so  sold,  to  wit:  a  lane  or  way  commencing  on  said  Lake  Shore  Road 
and  running  south  to  the  north  line  of  sec.  No.  5.  That  said  lane  or 
right-of-way  was  opened  and  laid  out  for  the  benefit  of  said  several 
grantees,  their  heirs,  administrators  and  assigns,  and  all  persons  wish- 
ing to  travel  the  same  to  reach  said  land.  That  said  Miller  also, 
at  the  time  he  established  said  way,  was  the  owner  of  about  10  acres 
of  land  situated  in  said  section  5,  and  at  the  south  end  of  said  lane, 
being  one  of  the  pieces  now  owned  by  said  Daniel  Titus,  and  that 
said  lane  furnished  the  only  means  of  getting  to  and  from  said  ten 
acres. 

Plaintiff  says  said  right-of-way  or  lane  has  been  used,  traveled  over 
and  occupied  for  the  purpose  of  reaching  said  several  pieces  of  land 
for  the  past  tiventy-five  years,  with  the  assent,  acquiescence  and 
knowledge  and  agreement  of  said  J//7/^r  and  his  several  grantees  and 
their  assigns  to  whom  he  has  conveyed  the  premises  over  which  said 
way  runs.  That  prior  to  the  year  i875,  one  Joseph  Fretter,  by  pur- 
chase, became  the  owner  in  fee  of  said  ten  acres  of  land  in  sec.  No.  5 
and  of  the  land  now  owned  by  said  Daniel  Titus  in  sec.  No.  6.  That 
in  that  year  i875,  the  said  Joseph  Freiter,  Ann  Robinson,  Andrew  Sei- 
/ert  and  this  plaintiff,  being  at  that  time  the  owners  of  all  the  land 
over  which  said  lane  ran,  for  the  purpose  of  settling  definitely  the 
width  and  exact  location  of  said  way  mutually  agreed  between  and 
among  each  other  that  said  way  should  be  thirty  feet  wide  its  entire 
length.  That  thereupon,  by  virtue  of  said  agreement,  each  of  said 
parties  built  fences  along  the  sides  of  said  way,  to  wit:  said  Fretter 
built  a  fence  30  feet  west  of  his  said  east  line,  and  Robinson  built  a 
fence  SO  feet  west  of  the  east  line  of  about /^«  acres  of  land,  and  said 
plaintiff  and  said  Seifert  each  built  a  fence  15  feet  east  of  the  center 
of  said  lane  across  their  respective  farms;  and  said  Robinson  also 
built  fences  15  feet  west  of  said  center  of  said  lane  across  the  remain- 
ing part  of  her  said  farm,  thus  making  a  lane  SO  feet  wide  extending 
from  said  Lake  Shore  Road  south  to  the  south  line  of  sec.  6.  That 
large  ditches  were  constructed,  bridges  built,  and  said  road  was 
otherwise  worked  and  improved. 

That  afterwards  said  Joseph  Fretter  sold  and  by  deed  conveyed  all 
his  interest  in  any  land  in  said  sections  Nos.  6  and  5  to  the  defend- 
ant, Daniel  Titus.  Plaintiff  says  the  land  so  sold  to  defendant, 
Titus,  in  section  No.  6,  is  bounded  as  follows:  On  the  north  by  the 
Lake  Shore  Road,  on  the  east  by  land  owned  by  Thomas  Shields  for- 
merly owned  by  A.  H.  Bullock,  on  the  south  by  land  owned  by  Ann 
Robinson,  and  on  the  west  by  land  owned  by  P.  J.  Miller,  That 
said  SO  foot  lane  runs  over  and  across  the  east  side  of  said  land  last 
above  described.  Said  Robinson's  land  is  just  south  of  above 
described  land,  and  the  land  so  owned  by  said  Seifert  and  said  plain- 
tiff in  i875,  is  adjoining  said  Robinson  s  said  land  on  the  east. 
Plaintiff  says  in  the  year  i875,  he  sold  and  conveyed  all  his  right  in 
his  said  premises  to  sz.\6.  Nick  Pitts,  who  is  still  in  possession  and 
the  owner  thereof.  That  in  the  year  i875  he  purchased  the  said 
farm  of  said  Seifert,  and  now  is  in  possession  thereof  and  the  owner 
in  fee.  That  said  lane  now  furnishes,  and  has  for  25  years,  the  only 
way  to  get  to  and  from  the  land  now  owned  by  the  said  Robinson, 
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Pitts  and  plaintiff.  That  defendant,  Titus,  when  he  purchased  his 
said  land  of  said  Fretter,  well  knew  all  and  singular  the  facts  above 
set  forth,  and  bought  said  premises  subject  to  the  perpetual  right  of 
plaintiff  and  the  several  owners  of  said  several  tracts  of  land,  their 
heirs,  administrators,  executors  and  assigns,  to  use,  enjoy,  occupy, 
and  travel  said  land  its  entire  length  with  wagons,  vehicles  and 
whatever  conveyances,  and  when  necessary  to  fully  enjoy  their  said 
land. 

That  defendant,  Adam  Seymour,  claims  some  interest  in  the  said 
farm  of  said  Titus,  by  lease  or  otherwise.  Plaintiff  says  that  not- 
withstanding the  facts  above  stated,  said  defendants,  Titus  and 
Seymour,  now  claim  that  said  plaintiff  has  no  right,  title  or  interest 
in  and  to  the  possession  or  use  of  said  lane  or  right-of-way.  That 
they  each  now  refuse  to  allow  him  to  enter  upon  the  part  of  said  lane 
lying  on  the  east  side  of  the  farm  of  said  Titus,  and  threaten  to 
forcibly  eject  him  and  his  teams  therefrom,  and  threaten  to  fence 
up  the  same,  and  threaten  to  and  have  already  sued  him  for  trespass 
for  entering  upon  said  lands  with  his  teams,  and  threaten  wholly  to 
deprive  him  of  the  use  of  the  same. 

Wherefore  plaintiff  asks  that  on  the  final  hearing  hereof  he  may 
be  quieted  in  his  right  to  the  enjoyment  of  said  right-of-way,  as 
above  set  forth,  and  be  decreed  to  have  the  right  to  use  and  enjoy 
the  same  together  with  his  heirs,  administrators,  executors  and 
assigns  of  said  premises  so  owned  by  him,  and  that  said  defendants, 
their  heirs,  administrators  and  assigns  may  be  forever  enjoined  from 
interfering  with  the  use  and  enjoyment  thereof  for  the  purposes  as 
above  set  forth,  and  for  such  other  rights  and  equities  that  the  court 
can  give  and  law  requires. 

[(^Signature  and  verification  as  in  Form  No.  5929.)^^ 

e.  By  Disturbing  Grave-yard.* 

Form  No.  i  o  9 1 1 . 

(Precedent  in  Reinhardt  v.  Scarritt,  115  Mo.  52.)' 

\(^Tiile  of  court  and  cause  as  in  Form  No.  5921.^]^ 

Now  come  the  plaintiffs  in  the  above-entitled  cause,  and  for  their 
cause  of  action  against  said  defendants  state: 

That  on  or  about  the  seventeenth  day  oi  June,  iS^?,  the  following 
named  persons,  to-wit,  Robert  Campbell,  William  Gillis,  Fry  P.  McGee, 
John  C.  McCoy,  Henry  Jobe,  Jacob  Regan  and  William  B.  Evans,  were 
the  owners  of  the  following  described  land  situated  in  the  county  of 
Jackson  and  state  of  Missouri,  to-wit:  The  southeast  and  southwest 
fractional  quarters  of  section  S2  in  township  50,  of  range  S3. 

1.  The  matter  to  be  supplied  within  his  heirs  forever,  need  not  aver  the 
[]  will  not  be  found  in  the  reported  case,  intestacy  of  the  ancestor.     Mitchell  i*. 

2.  A  complaint  praying  that  defend-  Thorne,  57  Hun  (N.  Y.)  405,  25  Abb. 
ant  be  restrained  from  desecrating  the  N.  Cas.  (N.  Y.)  295. 
burial-ground  of  plaintiff's  ancestors,  3.  Judgment  sustaining  a  demurrer 
which  was  reserved  in  the  grant  of  the  to  this  petition    was  reversed  and  the 
land  to  defendant's  predecessor  in  title  cause  remanded. 

as  a   burial-place   for  the  grantor  and         See,  generally,  supra,  note  2,  p.  865. 
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That  on  or  about  ^2\di  June  17,  i2>^7,  said  owners  of  said  land 
platted  it  as  a  town-site,  or  as  an  addition  to  the  town  of  Kansas, 
and  laid  it  out  into  squares  and  blocks,  streets,  alleys  and  lands, 
and  made  a  plat  of  it  and  called  said  plat  "  Plat  number  ^of  the  city 
of  Kansas." 

That  on  said  plat  of  said  town-site  so  platted  and  laid  out  by  them 
they  laid  out  on  said  plat  and  marked  upon  said  plat  a  square  or 
piece  as  land  21  and  marked  upon  it  the  words  "  Donated  for 
graveyard. " 

That  after  said  plat  had  been  so  made  and  so  marked,  said  owners 
of  said  land  caused  said  plat  to  be  placed  in  the  recorder's  office  for 
Jackson  county,  Missouri. 

That  after  said  plat  of  said  town-site  had  been  placed  in  said 
recorder's  office,  all  of  said  owners  of  said  land  sold  out  the  said  lots 
they  had  caused  to  be  so  platted,  and  by  their  deeds  of  conveyance 
referred  by  direct  reference  to  said  plat  for  the  location  and  descrip- 
tion of  the  property  so  sold  by  them. 

That  after  said  plat  was  made,  and  after  it  was  placed  in  the 
recorder's  office,  the  citizens  and  residents  of  the  town  of  Kansas 
City,  which  had  been  so  laid  out,  and  who  had  bought  lots  of  said 
parties  who  had  platted  and  laid  out  said  town,  buried  in  said  land 
or  square  which  had  been  so  donated  for  a  graveyard  a  great  many 
of  their  dead,  and  continued  to  do  so  for  many  years. 

That  the  plaintiffs  are  and  were  citizens,  residents  and  property 
owners  of  said  town  of  Kansas  City,  and  that  after  said  town-plat  had 
been  so  marked  or  "donated  for  graveyard,"  that  the  plaintiffs 
buried  members  of  their  families  and  their  family  relations  in  and 
upon  said  grounds  or  square  that  had  been  so  donated  and  set  apart 
for  the  citizens  and  residents  of  said  town  by  the  proprietors  of  said 
town-site  as  a  burying  ground,  and  that  it  was  so  done  and  they 
were  so  buried  with  the  knowledge  and  consent  of  the  parties  who 
owned  said  land  and  who  had  donated  it  for  a  graveyard  and  for  a 
place  to  bury  the  dead,  and  that  many  other  citizens  and  residents 
of  said  town  buried  their  dead  upon  and  in  said  land  with  the  full 
knowledge  and  consent  of  the  said  town  proprietors. 

That  a  great  many  people  are  still  buried  in  said  land  or  square 
that  was  so  given  for  a  graveyard,  and  that  the  family  relations  and 
kindred  of  these  plaintiffs  are  still  buried  in  said  graveyard,  and  that 
said  square  is  still  a  graveyard. 

That  plaintiffs  Peter  Reinhardt  and  Philip  Reinhardt  have  a  brother 
buried  in  said  graveyard;  that  ^XaXntx^  Joseph  P.  Howe  has  a  son 
and  daughter  buried  in  said  graveyard;  that  plaintiff  Louisa  Reinhardt 
has  a  brother  and  sister  buried  in  said  graveyard;  that  ^VeanixH  John 
C.  Whiteman  has  a  son  buried  in  said  graveyard. 

But  plaintiffs  state  that  the  defendants  claim  to  own  said  land  or 
square,  and  that  they  claim  it  either  through  deeds  of  purchase  from 
said  parties  who  platted  and  laid  out  said  town-site  or  as  descend- 
ants of  said  parties. 

But  under  said  claim  so  made  by  them  that  defendants  are  threat- 
ening and  are  about  to  take  possession  of  said  graveyard,  and  are 
about  to  dig  up  the  remains  of  the  dead  buried  therein,  and  dig  up 
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the  remains  of  the  family  relations  and  friends  of  these  plaintiffs  that 
are  buried  in  said  graveyard,  and  to  cut  down  the  trees  in  said  grave- 
yard, and  to  destroy  and  tear  down  the  fence  around  the  same,  and 
to  divide  it  up  and  sell  it  out  in  town  lots,  and  to  build  houses  upon 
it,  and  to  completely  destroy  it  as  a  graveyard,  and  to  dig  up  and 
throw  away  the  remains  of  these  plaintiffs'  relations  that  are  buried 
therein. 

That  these  plaintiffs  have  no  adequate  remedy  at  law  by  which 
they  can  prevent  the  defendants  from  committing  said  wrongful 
acts,  and  that  they  have  no  adequate  remedy  at  law  if  said  acts  are 
committed,  and  if  defendants  are  not  enjoined  from  committing  the 
acts  so  threatened  and  about  to  be  performed  by  them,  that  they 
will  destroy  said  graveyard  and  dig  up  these  plaintiffs'  relations  and 
the  remains  of  the  people  who  are  buried  in  said  graveyard. 

That  said  graveyard  is  situated  in  said  town,  now  City  of  Kansas^ 
in  said  county  and  state;  that  it  is  bounded  on  the  north  hy  Missouri 
avenue,  and  on  the  west  by  Oak  street,  on  the  south  by  Independence 
avenue  and  on  the  east  by  Locust  street  in  said  city. 

Wherefore  the  plaintiffs  pray  the  court  that  it  make  its  decree  or 
order  perpetually  enjoining  defendants  and  all  those  claiming  by, 
through  or  under  them  from  disturbing  said  graveyard  and  from 
digging  up  its  surface  or  the  dead  buried  therein  or  these  plaintiffs' 
relations  that  are  buried  therein,  and  from  removing  or  destroying 
the  fence  around  said  graveyard  or  cutting  or  destroying  the  trees 
therein,  or  from  removing  or  disturbing  the  stones  placed  over  the 
graves  of  the  people  that  are  buried  and  of  these  plaintiffs'  relations 
that  are  buried  therein  or  from  taking  possession  of  the  same,  and 
from  doing  any  act  whereby  anything  in,  upon  or  around  said  grave- 
yard may  be  removed,  injured  or  disturbed  by  them  or  those  claim- 
ing under  them;  and  plaintiffs  pray  all  other  and  further  relief  that 
they  may  be  entitled  to  under  the  pleadings  and  the  evidence. 

\{Signatures  and  verification  as  in  Form  No.  59£1.^]^ 

d.  By  Erecting  Building. 

(1)  On  Plaintiff's  Land. 

Form  No.  i  o  9 1 2 . 
(Precedent  in  Long  v.  Kasebeer,  28  Kan.  226.)' 

[(TlrV/^  of  court  and  cause  as  in  Form  No.  5517.)]^ 

I.  Plaintiff  says  that  he  is  and  for  years  has  been  the  owner  and  in 
the  actual  possession  of  the  south-west  quarter  of  section  thirty  (30), 
township  twenty-five  (^5),  range  twenty  (20),  in  A/ien  county,  Kansas, 
and  that  the  same  is  partially  inclosed,  and  about  fifty  acres  thereof 
broken  and  in  cultivation. 

1.  The  matter  to  be  supplied  within  ing  in  any  manner  with  plaintiffs  cul- 
[]  will  not  be  found  in  the  reported  case,  tivation    of   the    premises,   or    making 

2.  On  this  petition  the  court  granted  improvements    thereon    or    harvesting 
a  temporary  injunction,  enjoining  and  the  crop  grown  thereon, 
prohibiting  the  defendant  from  interfer-  See,  generally,  supra,  note  2,  p.  865. 

873  Volume  9. 


10912.  INJUNCTIONS.  10913. 

2.  Plaintiff  further  says,  that  defendant  has  no  interest  or  right 
whatever  in  or  to  said  premises,  but  that  he  claims  some  interest 
therein  adverse  to  plaintiff,  and  that  a  short  while  ago  said  defend- 
ant, unlawfully  and  against  the  wish  of  the  plaintiff,  entered  upon 
said  premises  and  commenced  the  erection  of  buildings  thereon,  and 
has  brought  a  part  of  his  family  thereon,  and  declares  it  to  be  his 
purpose  to,  and,  unless  restrained  forthwith  he  will,  at  once  take  up 
his  permanent  residence  thereon  and  assume  the  management  and 
control  of  all  of  said  premises  and  appropriate  the  same,  and  the  use 
and  occupation  thereof,  to  himself  exclusively,  so  as  to  deprive  plain- 
tiff of  all  his  rights  of  ownership  in  and  to  said  lands. 

Plaintiff  further  says,  it  was  and  is  his  (plaintiff's)  intention  and 
purpose  to  cultivate  and  improve  said  premises,  either  in  person  or 
by  tenant  or  agent,  and  has  already  made  arrangements  to  that  effect 
for  the  current  year. 

Plaintiff  further  says,  that  defendant  is  irresponsible,  and  not  able 
to  respond  in  damages  for  such  injuries  and  damages  as  plaintiff 
would  sustain  by  reason  of  said  wrongful  acts  by  said  defendant 
threatened  and  about  to  be  performed.  Said  premises  are  of  the 
value  of  ov&x  five  hundred  dollars. 

Wherefore,  plaintiff  prays  judgment  that  until  the  final  hearing  of 
this  cause,  the  defendant  be  enjoined  and  restrained  from  in  any 
manner  interfering  with  said  property,  or  entering  upon  or  cultivat- 
ing the  same,  or  exercising  acts  of  ownership  over  the  same,  as  well 
as  from  in  any  manner  interfering  with  plaintiff's  use,  occupation 
and  control  of  said  premises,  and  that  upon  the  final  hearing  such 
injunction  be  made  perpetual;  and  that  plaintiff's  title  be  quieted 
against  the  claims  of  said  defendant;  and  for  such  other  relief  as 
equity  may.  require. 

\J.  S.  Kasebeer.\- 
State  of  Kansas^  Allen  County,  ss. : 

Ira  H.  Kasebeer  being  sworn,  says  he  is  agent  for  said  plaintiff; 
that  said  plaintiff  is  a  non-resident  of  the  state;  that  he,  affiant,  has 
heard  the  foregoing  petition  read;  and  that  the  several  matters 
therein  stated  are  true. 

Ira  H.  Kasebeer. 

Sworn  to  before  me,  and  subscribed  in  my  presence,  this  sixth  day 
oi  March,  \Z82. 

J.  H.  Towner,  J.  P.  Saline  Township. 

(2)  On  Certain  Line  on  Defendant's  Own  Land. 

Form  No.  i  o  9  i  3 . 

(Precedent  in  Maxwell  v.  East  River  Bank,  3  Bosw.  (N.  Y.)  126.)' 

1.  The  matter  enclosed  by  [  ]  will  building  on  the  open  space  of  ground 
not  be  found  in  the  reported  case.  between    the   northern   line  of   Eighth 

2.  It  was  held  in  this  case  that  the  street,  as  originally  laid  out,  and  the 
plaintiffs  were  entitled  to  a  judgment,  northern  line  of  said  street  as  drawn 
enjoining   the   defendants  perpetually  on  the  map  of  St.  Mark's  place. 

from  building  or  erecting  any  house  or        See,  generally,  supra,  note  2,  p.  865. 
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\Supreme  Court,^  City  and  County  of  New  York. 
Henry  F.  Tallmadge,  Hugh  Maxwell,  James  J.  ^ 

Van  Allen  and  Cornelius  R.  Bogart,  who  sue  on 

behalf  of  themselves  and  all  others  who  may  be  I 

affected  by  the  matters  complained  of,  plaintiffs,  [ 

against  j 

The  East  River  Bank,  defendant.  J 

The  plaintiffs  above  named,  complain  as  well  on  their  own  behalf 
as  on  behalf  of  all  others  who  maybe  affected  by  the  several  matters 
herein  complained  of,  against  the  defendant,  The  East  River  Bank, 
and  allege:]^ 

First.  That  the  plaintiffs  are  severally  owners  of  lots  fronting  on 
the  north  side  of  Eighth  street,  between  Second  and  Third  avenues, 
with  valuable  dwelling-houses,  which,  and  also  all  the  dwelling-houses 
on  said  north  side,  and  also  on  the  south  side  oi  Eighth  street,  between 
Second  and  Third  avenues,  are  built  eight  feet  back  from  the  original 
line  of  said  north  and  south  sides  of  Eighth  street,  having  in  front 
an  open  space  or  court-yard  of  the  width  of  eight  feet,  the  whole 
distance  between  Second  and  Third  avenues,  on  each  side  of  Eighth 
street. 

Second.  That  said  dwelling-houses  were  so  built  and  set  back  in 
pursuance  of  an  understanding  and  agreement  in  regard  to,  and  dedi- 
cation of,  said  strip  eight  feet  wide  in  front  of  said  houses,  for  such 
open  space  and  court-yard,  and  to  form  a  part  and  portion  of  said 
street,  by  Thomas  E.  Davis,  who  about  the  1st  of  February,  i831, 
became  the  owner  of  the  entire  block  between  Eighth  and  Ninth 
streets  and  Second  and  Third  avenues,  and  about  the  same  time  became 
the  owner  of  the  land  on  the  south  side  of  Eighth  street,  between 
Second  and  Third  avenues,  and  who  soon  thereafter,  as  an  induce- 
ment to  purchasers,  adopted  a  line  eight  feet  back  from  the  original 
line  on  Eighth  street,  on  both  sides  between  Second  and  Third  avenues; 
and  that  such  line,  thus  adopted,  became  and  was,  by  agreement,  and 
by  formal  and  public  dedication  of  said  owner,  Davis,  the  line  upon 
which  all  buildings  on  each  side  of  said  street  should  be  erected. 

Third.  That  afterwards,  about  \?>S2,  Davis,  in  pursuance  of  such  plan, 
erected  dwellings  on  the  south  side  of  Eighth  street,  on  the  line  so 
adopted,  thereby  promoting  increased  convenience,  beauty  and 
value;  \.\iaX.  Eighth  street,  between  ^'^^^^^and  Third  avenues,  became 
and  was  known  as  St.  Mark's  place;  that  afterward,  about  \ZSJf.,  a 
row  of  dwelling-houses  was  erected,  on  each  side  of  Eighth  street, 
between  ■S'^^r^/'zd!' and  Third  avenues,  on  the  lines  so  fixed  and  adopted; 
and  that  Davis  sold  all  the  houses  erected  by  him,  with  an  express 
declaration,  agreement  and  assurance  that  the  line  so  adopted,  should 
be  continued  uniform  on  both  sides  of  Eighth  street,  from  the  Second 
to  the  Third  avenues,  whereby  many  persons  were  induced  to  pur- 
chase ;  and  that  all  the  owners  of  lots  on  Eighth  street,  between  Second 
and  Third  avenues,  in  pursuance  of  said  understanding,  agreement 

1.  The  proceedings  in  this  case  were        2.  The  matter  enclosed  by  and  to  be 
actually  had  in  the  superior  court,  but     supplied  within  [  ]  will  not  be  found  ia 
the   jurisdiction   of    this   court  is  now     the  reported  case, 
conferred  on  the  supreme  court. 
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and  dedication,  adopted  said  line,  and  buildings  were  erected  thereon 
accordingly. 

Fourth.  That  the  owner  of  the  lot  on  the  northeast  corner  of 
Eighth  street  and  Third  avenue,  in  pursuance  of  said  understanding, 
agreement  and  dedication,  adopted  said  line,  and  about  twenty  years 
ago  erected  the  building  on  said  line,  which  now  remains  standing 
on  said  lot. 

Fifth.  Claims  that  Davis,  by  his  said  dedication,  and  his  grantees 
by  a  similar  dedication,  etc.,  in  pursuance  of  the  original  agreement, 
plan  and  intention  of  said  Davis,  are  bound  by  said  agreement,  and 
dedication  of  the  use  of  said  eight  feet,  as  a  part  of  the  street,  and  that 
the  owners  of  lots  in  St.  Marks  place  have  no  right  to  encroach  thereon. 

Sixth.  That  on  or  about  the  1st  oi  Nm^ ember,  i852,  the  defendants 
purchased  of  Caied  O.  Halstead  said  lot  and  building  thereon,  on  the 
northeast  corner  of  Eighth  street  and  Third  avenue,  with  express 
notice  of  said  understanding,  agreement  and  dedication;  and  that  the 
deed  to  .^<3!/j/^d!^  contained  a  clause  subjecting  the  grant  to  all  exist- 
ing restrictions  and  covenants,  as  to  keeping  said  space  or  court-yard 
perpetually  open. 

Seventh.  Claims  that  defendants  are  bound  by  said  agreement  and 
understanding  in  regard  to,  and  dedication  of,  said  strip  of  ground, 
[as  to  keeping  said  space  or  court-yard  perpetually  open]  -^  but,  in 
violation  thereof,  threaten  to  pull  down  the  building  erected  and  now 
standing  on  their  said  lot,  and  to  build  thereon  a  large  building, 
fronting  on  Eighth  street,  and  extending  to  the  line  of  said  street,  as 
origmally  laid  out,  and  covering  the  said  eight  feet,  [so  adopted  and 
dedicated  for  such  open  space  and  court-yard  and  to  form  a  portion  and 
part  of  said  street]^  which  will  be  a  serious  injury  and  damage  to  the 
plaintiffs,  and  other  owners  of  lots  and  dwelling-houses  on  Eighth  street, 
between  Second 2ir\Ci  Thi^^d  avenues,  [now  known  as  St.  Mark's  place]. ^ 

Eighth.  Plaintiffs,  for  themselves  and  others,  therefore,  demand 
an  injunction  order,  and  also  a  perpetual  injunction  against  the 
defendants,  restraining  them  from  erecting  any  building  on  the  open 
space  of  eight  feet  on  the  northerly  side  of  Eighth  street,  in  front  of 
the  southerly  side  of  the  building  at  the  northeast  corner  of  Eighth 
street  and  Third  avenue,  or  such  other  remedy  and  relief  as  their 
case  entitles  them  to. 

[(^Signature  and  verification  as  in  Form  No.  5926. y]^ 

e.  By  Erecting  Telegrraph-poles. 

Form  No.  i  o  9  1 4 . 

(Precedent  in  Prathert'.  Jeffersonville,  etc.,  R.  Co.,  52  Ind.  18. )* 

[(  Title  of  court  and  cause  as  in  Form  No.  6915.  )]2 
Reason  W.  Prather  complains  of  the  Western  Union  Telegraph  Com- 
pany, Martin  Eagin,  John  Brisbin,  Horace  Scott,  Dillard  Rickets,  and 

1.  The  proceedings  in  this  case  were  [  ]  will  not  be  found  in  the  reported 
actually  had  in  the  superior  court,  but    case. 

the  jurisdiction  of  this  court  is  now  8.  This  complaint  was  held  to  make 
conferred  on  the  supreme  court.  a  proper  case  for  relief  by  injunction. 

2.  The  matter  to  be  supplied  within         See,  generally,   supra,  note  2,  p.  865. 
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the  Jeffersoiwille,  Madison  and  Indianapolis  Railroad  Company^  and  says 
that  he  is  the  owner,  in  fee  simple,  and  is  now  and  was  possessed  at 
the  time  hereinafter  mentioned,  of  the  following  real  estate  situated 
in  Bartholomew  county,  in  the  State  of  Indiana,  and  described  as  fol- 
lows, to  wit:  the  east  half  of  the  southwest  quarter  section  of  section 
five,  in  township  seven  north,  of  range  six  east;  also  the  north  half  of 
the  northwest  quarter  of  section  eight,  township  sroen  north,  of  range 

six  east;  that  said  defendants,   on  the day  of  ,  i87(?, 

without  right,  wrongfully  and  unlawfully  entered  on  the  said  land  of 
plaintiff,  and  did  then  and  there,  without  right,  chop  down  and 
destroy  twelve  growing  trees  on  said  land  for  the  purpose  of  clearing 
the  way  for  planting  telegraph-poles  and  placing  wires  thereon,  to  be 
used  by  said  defendants  for  telegraphing  purposes,  and  then  and 
there  dug  large  holes  in  said  land  and  placed  therein  telegraph-poles, 
numbering  about  two  hundred,  across  the  entire  length  of  said  land, 
for  the  purpose  of  acquiring  a  proprietary  interest  and  easement  on 
said  lands  for  telegraphing  uses;  that  plaintiff  then  and  there  removed 
said  poles  from  his  said  land,  and  said  defendants  did  then  and  there 
again  put  said  poles  on  plaintiff's  land,  as  aforesaid,  and  plaintiff  then 
and  there  again  removed  them;  and  then  and  there  plaintiff  removed 
said  poles  seven  times,  and  as  often  as  removed  defendants  then  and 
there  followed  and  replaced  the  same;  and  finally  then  and  there 
defendants  placed  said  poles  as  aforesaid  on  plaintiff's  lands,  and 
placed  their  telegraphic  wires  thereon,  for  the  purpose  of  using  the 
same  for  telegraphing,  in  defiance  of  plaintiff  and  against  and  over 
his  objection;  that  prior  thereto  said  defendants  never  assessed  or 
caused  to  be  assessed  and  tendered  his  damages,  nor  have  defendants 
since  assessed  or  tendered  his  damages,  for  said  attempted  usurpation 
of  plaintiff's  land,  and  said  defendants  threaten  to  replace  said  poles 
and  wires  as  often  as  the  same  may  be  removed,  and  threaten  to 
continue  said  poles  on  said  land,  with  the  wires  thereon,  for  the  pur- 
pose of  acquiring  an  easement  on  plaintiff's  said  lands,  and  also 
threaten  to  annoy  and  vex  plaintiff  with  criminal  indictments  and 
prosecutions  if  he  shall  remove  said  poles  and  wires  so  unlawfully  as 
aforesaid  on  his  lands;  that  if  defendants  are  permitted  to  continue 
their  said  poles  and  wires  on  his  said  land,  plaintiff  will  suffer  great 
and  irreparable  injury  therefrom;  that  said  poles  and  wires  interrupt 
him  in  the  cultivation  of  his  said  land,  and  the  ingress  and  egress  and 
regress  of  his  several  pieces  of  land  and  the  different  parts  thereof, 
and  prevent  the  free  use  and  enjoyment  of  said  land  by  plaintiff,  and 
essentially  interfere  with  the  comfortable  enjoyment  of  his  said  prop- 
erty; the  continuance  of  said  poles  on  plaintiff's  land  may  and  will 
create  a  multiplicity  of  suits  and  continued  and  repeated  litigation. 

Wherefore  plaintiff  demands  judgment  for  one  thousand  dollars,  and 
that  defendants  be  enjoined  from  continuing  their  said  poles  on  and 
said  wires  over  the  plaintiff's  said  land,  or  to  abate  them  and  enjoin 
any  further  erection  thereof,  and  to  enjoin  them  from  the  use  and 
appropriation  of  plaintiff's  land,  and  all  proper  relief. 

[(^Signature  and  verification  as  in  For?n  No.  5915.y\^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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f.  By  Flooding  PlaintitTs  Land. 
(1)  By  Diverting  Course  of  Stream. 

Form  No.  i  o  9  1 5  . 

(Precedent  in  Baltimore  v.  Appold,  42  Md.  444.)' 

\{Coinmencing  as  in  Form  No.  ^72.  )]2 

ist.  That  he  is  the  owner  in  fee-simple,  and  for  several  years  last 
past  has  been  such  owner,  of  a  tract  of  land  situated  in  Baltimore 
County,  in  the  State  of  Maryland,  through  which  runs  a  stream  of 
water  called  and  known  as  '■'■  Roland' s  Run,"  and  he  herewith  files,  as 
Exhibit  No.  1,  a  true  copy  of  the  deed  under  which  he  holds  said 
land. 

2nd.  That  said  stream  is  a  stream  of  considerable  body,  and  flows 
in  a  regular  course,  and  has  so  done  for  a  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  and  is  of  great  value  to  the 
land  of  your  orator,  through  which  it  runs,  and  which  binds  upon  it 
on  both  sides,  as  well  for  domestic  as  agricultural  and  manufacturing 
purposes;  and  the  land  of  your  orator  on  both  sides  of  said  stream 
is  nearly,  if  not  all,  of  a  flat  and  level  nature,  and  the  banks  of  said 
stream  are  not  more  than  sufficient  to  contain  within  them  the 
waters  of  said  stream,  as  they  naturally  flow  during  certain  portions 
of  the  year. 

3rd.  That  the  Mayor  and  City  Council  of  Baltimore,  acting  under 
the  powers  vested  in  the  said  city  by  the  laws  of  the  State  of  Mary- 
land, for  the  purpose  of  conveying  water  into  the  said  City  of  Balti- 
more, being  the  Act  of  1853,  ch.  376,  the  Act  of  1868,  ch.  467,  the 
Act  of  1862,  ch.  240,  have  recently  determined  to  conduct  a  portion 
of  the  waters  of  the  Gunpo7vder  Run,  a  stream  running  through  said 
Baltimore  County,  from  said  river  into  Lake  Roland,  in  said  county, 
from  which  latter  lake  the  reservoirs  which  supply  the  City  of  Balti- 
more vi'\Xh  water  are  supplied;  that  accordingly,  in  order  so  to  conduct 
the  waters  of  said  river  into  said  lake  for  said  purposes,  the  City  of 
Baltimore  proceeded  to  acquire,  by  purchase  or  condemnation,  from 
the  several  owners  thereof,  the  right  of  way  or  easement  for  con- 
ducting said  water  from  the  bank  of  the  Gunpowder  River,  to  and 
through  the  land  of  one  Temperance  Ellen  Talbott,  whose  land  binds 
on  said  "  Roland's  Run,"  above  mentioned,  a  short  distance  above 
that  of  your  orator;  there  being  a  number  of  distinct  pieces  or 
portions  of  land,  in  distinct  and  separate  ownership,  so  lying  on  the 
route  of  said  water-works  or  way,  in  the  distance  from  the  banks  of 
said  Gunpo7vder  River  to  the  said  land  of  said  T.  Ellen  Talbott;  that 
having  so  acquired  by  purchase  or  condemnation  the  said  rights  of 
way  or  ea<;ement,  paying  for  each  of  the  same  large  sums  of  money, 
the  said  Mayor  and  City  Council  of  Baltimore  have  laid  through  the 
said  lands,  intervening  between  the  said  Gunpomder  River  and  the 
land  of  said  T.  Ellen  Talbott,  large  iron  pipes,  designed  to,  and  having 
the  capacity  to  convey  at  least  ten  millions  of  gallons  of  water  in 

1.  In  this  case,  an  order  of  the  court  See,  generally,  supra,  note  2,  p.  865. 
below,  granting  an  injunction,  was  2.  The  matter  to  be  supplied  within 
affirmed  by  the  supreme  court.  [  ]  will  not  be  found  in  the  reported  case. 
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every  twenty-four  hours,  and  have  also  erected  at  the  said  Gunpowder 
River^  large  and  powerful  engines  and  machinery,  designed  and  able 
to  force  said  quantity  of  water  at  least,  if  not  more,  through  said 
pipes.  That  the  object,  plan,  design  and  purpose  of  the  said  Mayor 
and  City  Council  of  Baltimore,  in  constructing  said  engines,  machinery 
and  pipes,  is  to  convey  as  aforesaid  at  least  10,000,000  gallons  of 
water  in  every  twenty-four  hours  from  the  Gunpowder  River  into 
Lake  Roland.  And  your  orator  avers  and  charges  that  said  works 
have  been  constructed  since  the  passage  of,  and  in  execution  and 
pursuance  and  to  carry  out  the  purposes  of  the  Ordinance  of  the 
Mayor  and  City  Council  of  Baltimore,  approved  Dec.  23d,  1872, 
being  Number  3  of  the  Ordinances  of  said  city,  of  1873,  which  your 
orator  prays  may  be  taken  as  a  part  of  this,  his  bill  of  complaint,  the 
same  being  herewith  filed  as  Complainant's  Exhibit  No.  2;  and  he 
also  prays  that  all  other  exhibits  herewith  filed,  or  hereafter  to  be 
filed,  may  be  taken  as  part  of  this  bill. 

That  said  Mayor  and  City  Council  of  Baltimore  having  thus  acquired 
the  right  of  way  for,  and  laid,  the  said  pipes  through  the  lands  inter- 
vening between  the  said  Gunpowder  River  and  the  lands  of  T.  Ellen 
Talbott,  design  and  purpose  to  stop  and  have  so  constructed  as  to 
stop  said  pipe  line  at  this  point,  and  to  allow  and  cause  the  volume 
of  water  so  to  be  brought  through  said  pipes  to  flow  out  of  the  mouth 
of  the  same  on  to  the  said  land  of  T.  Ellen  Talbott,  at  a  point  on  the 
said  ^''Roland's  Run"  as  it  passes  through  the  said  land,  and  thence 
to  flow  into  '■'■Roland's  Run"  SLt  said  point,  with  the  design  and 
expectation  that  said  water  so  coming  from  said  pipes  will  flow  along 
the  bed  of  said  '■'■Roland's  Run  "  and  mingling  with  its  waters  through 
the  said  land  of  T.  Ellen  Talbott,  and  from  it  onto  the  land  of  the 
next  adjoining  proprietor  below  her,  and  from  said  land  on,  to, 
through  and  over  the  land  of  your  orator,  (he  owning  the  land  sepa- 
rated from  that  of  said  T.  Ellen  Talbott  by  only  one  proprietor,) 
and  from  thence  through  and  over  the  land  of  other  owners  into  the 
aforesaid  '■'■Lake  Roland." 

That  the  land  of  your  orator  lies  between  the  land  of  the  said  T. 
Ellen  Talbott  and  the  said  Lake  Roland,  and  lies  on  a  lower  grade  than 
the  land  of  said  T.  Ellen  Talbott,  and  said  Roland's  Run  flows  from 
said  land  of  said  Talbott  towards  and  across  your  orator's  land  in  its 
course  to  said  Lake  Roland,  zxs.^  the  water  which  will  come  out  of  said 
pipes  onto  said  land  of  said  Talbott  must  and  will  of  necessity  flow 
from  said  land  onto  your  orator's  land,  and  is  so  designed  to  flow 
according  to  the  plan  and  purpose  of  the  said  works  constructed  by 
the  said  Mayor  and  City  Council  of  Baltimore,  for  the  purpose  of  con- 
ducting the  water  of  Gunpowder  River  into  said  Lake  Roland. 

That  said  Mayor  and  City  Council  of  Baltimore  have  also  acquired  by 
condemnation  the  right  to  bring  said  water  so  coming  and  to  come 
through  said  pipes  onto  said  land  of  said  T.  Ellen  Talbott,  and  to  flow 
the  same  through  and  over  the  said  land  in  its  course  towards  the 
said  Lake  Roland,  and  have  paid  to  her  for  said  right  a  considerable 
sum  of  money,  to  wit,  the  sum  oi  four  thousand  dollars,  and  paid  to 
the  owners  of  the  estate  known  as  '•'■Hampton"  the  sum  of  thirty  thou- 
sand dollars  for  the  simple  privilege  of  laying  the  said  pipes  through 
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their  land,  as  well  as  considerable  sums  of  money  to  other  persons  on 
the  line  taken  by  said  pipe. 

That  said  rights  having  now  been  acquired  from  the  said  T.  FAlen 
Talbott,  and  said  pipes  having  been  laid,  and  being  now  ready  for  use 
all  the  way  from  the  Gunpmvder  River  to  her  land,  and  the  requisite 
engines  and  machinery  having  been  constructed,  and  being  now  ready 
for  use,  the  Mayor  and  City  Council  are  about  at  once  to  force  the 
said  water  of  the  Gunpowder  River  through  said  pipes  onto  the  land 
of  said  Talbott,  and  from  thence  to  conduct  and  cause  it  to  flow  in 
quantities  of  at  least  10,000,000  of  gallons  in  every  twenty-four  hours, 
onto  and  over  the  land  of  your  orator,  in  its  course  to  the  same  lake 
or  body  of  water,  which  in  the  legislation  of  the  State  relating  to  the 
water-works  of  the  City  of  Baltimore,  is  called  '■'•Swann  Lake,''  which 
said  water  so  to  be  conducted  into  said  Lake  Roland  is  to  form  a  part 
thereof.  That  said  Mayor  and  City  Council  of  Baltimore  have  taken 
no  steps  to  acquire,  and  have  not  acquired  from  your  orator,  or  from 
any  previous  owner  of  his  land,  any  easement,  right  or  title  in  said 
land,  for  the  purpose  of  conducting  said  water  over  the  same,  or  any 
other  right  or  title  in  said  land  whatsover,  but  intend  and  are  about 
at  once,  and  have  declared  that  they  intend  to  bring  said  large  vol- 
ume of  water  onto,  and  carry  the  same  over  the  land  of  your  orator, 
without  acquiringany  right  or  easement  in  said  land  for  this  purpose. 
or  paying  to  your  orator  any  compensation  for  the  burden  they  thus 
propose  to  cast  upon  said  land,  and  the  right,  or  wrongs  rather,  they 
thus  propose  to  exercise  over  his  said  land,  giving  as  their  excuse  for 
this  unlawful  proceeding,  that  they  expect  said  water  to  flow  with 
and  along  the  stream  called  '■'■Roland's  Run,"  which  now  runs  through 
your  orator's  land  as  above  mentioned. 

And  your  orator  further  charges  that  none  of  the  water  which  is  to 
be  brought  through  said  pipes,  and  caused  to  flow  by  the  aforesaid 
artificial  means  onto  the  land  ot  your  orator,  would  otherwise  come 
onto  your  orator's  land,  and  none  of  the  water  from  the  said  Gun- 
powder River  can  or  would  flow  according  to  natural  laws  onto  the 
land  of  your  orator,  said  Gunpowder  being  distant  at  least  three  and 
one- half  m'\\ts  from  said  land  of  your  orator,  and  its  waters  flowing 
away  from  and  not  towards  his  land,  and  sai'd  water  so  about  to  be 
brought  in  said  pipes  has  to  be  forced  through  them,  such  is  the 
grade  of  the  intervening  distance  for  a  large  part  of  the  way  by 
engines  having  a  capacity  of  some  seven  hundred  horsepower. 

And  your  orator  further  charges,  that  said  Mayor  and  City  Council 
have  no  right  to  bring  said  water  thus  about  to  be  brought  from  said 
Gunpowder  River,  by  said  artificial  means,  onto  the  land  of  your  ora- 
tor, unless  they  first  acquire  by  purchase  or  condemnation  the  right 
to  do  so,  even  if  it  were  true  that  said  water  when  so  brought,  would 
necessarily  run  with,  and  be  confined  within  the  banks  of  the  said 
'■^Roland's  Run,"  dis  it  flows  through  your  orator's  land,  and  your  ora- 
tor in  this  connection  charges  that  he  is  credibly  informed,  believes 
and  so  charges,  that  the  banks  of  said  stream  have  not  capacity 
enough  to  carry  the  waters  that  by  natural  causes  flow  and  drain  it, 
together  with  the  said  additional  quantity  of  10,000,000  gallons  in 
every  twenty-four  hours  so  proposed  to  be  brought  on  said  land,  and 
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that  therefore  said  artificial  addition  to  said  stream  will  cause  said 
stream  to  overflow  its  banks  and  cause  great,  continued  and  irreme- 
diable and  irreparable  damage  to  the  land  of  your  orator,  and  in  addi- 
tion to  this  source  of  damages,  said  artificial  source  of  supply  when 
so  introduced  into  said  stream,  will  so  fill  its  banks,  as  will  prevent 
your  orator  from  constructing  proper  drains  and  water-courses  on  his 
said  land  for  the  draining  of  the  same,  and  so  may  render  much  of  it 
valueless. 

And  your  orator  further  charges,  that  much  of  your  orator's  land 
lying  about  on  a  level  with  said  stream  called  '■'■Roland's  Run"  as  it 
is  by  nature,  it  is  not  at  all  certam  (independent  of  the  above  men- 
tioned want  of  capacity  of  its  banks  to  carry  said  stream  when 
swollen  by  said  artificial  supply),  that  said  artificial  stream  so  coming 
from  said  pipes  will  follow  or  flow  into  said  stream,  but  may  run  at 
large  over  your  orator's  land,  adjacent  to  said  stream,  especially  in 
view  of  the  fact,  which  your  orator  charges  to  be  true,  that  said 
Mayor  and  City  Council  of  Baltimore  have  not  acquired  and  do  not  pro- 
pose to  acquire  any  right  or  easement  in  the  tracts  of  land  lying 
between  the  land  of  your  orator  and  that  of  the  said  Talbott,  and 
will  therefore  have  no  power  or  right  to  enter  thereupon  to  give 
direction  or  course  to  said  artificial  stream  of  water,  on,  to  or  over 
the  land  of  your  orator. 

And  your  orator  therefore  charges,  that  the  introduction  of  the 
said  artificially  brought  flow  of  water  onto  the  land  of  your  orator, 
will,  if  the  consequences  be  as  above  pointed  out,  (and  which  your 
orator  has  reasonable  cause  to  apprehend  and  believe,  and  does 
apprehend  and  believe  will  result),  cause  the  destruction  of  all  use- 
ful enjoyment  of  much  of  his  land,  and  cause  to  him  in  this  regard 
irreparable  damage. 

And  your  orator  further  charges,  that  he  has  no  adequate  remedy 
at  law  in  the  premises;  and  that  if  he  allows  said  Mayor  and  City 
Council  of  Baltimore  to  bring  said  water  onto  his  land,  and  continue 
the  use  of  the  same  for  this  purpose  for  twenty  years,  then  the  Mayor 
and  City  Council  would  by  his  acquiescence  acquire  an  indefeasible 
right  to  continue  said  flow,  and  your  orator  could  have  no  remedy 
at  law,  except  by  an  action  for  trespass,  which  would  result  in  a 
multiplicity  of  suits,  as  he  would  have  a  right  to  bring  an  action  for 
each  day  said  water  was  allowed  to  be  on  his  land;  but  that  your 
orator  is  independently  entitled  to  enjoy  his  land  and  all  its  rights, 
free  from  the  infliction  of  the  burden  about  to  be  placed  on  it  by  the 
Mayor  and  City  Council  of  Baltimore,  which  is  a  municipal  corporation, 
and  about  to  occupy  and  exercise  acts  of  ownership  on  your  orator's 
land,  acting  under  pretended  powers  granted  to  it  by  the  legislature 
of  Maryland,  when  no  such  powers  have  been  conferred  upon  it, 
and  it  is  thus  attempting  in  the  face  of  the  constitutional  inhibitions 
on  the  subject,  to  acquire  rights  of  your  orator's  land  for  its  own 
purposes,  without  making  compensation  therefor,  and  this  court  has 
ample  jurisdiction  on  this  ground,  to  restrain  the  said  corporation  in 
the  said  unlawful  attempt. 
[To  the  end,  therefore: 

I.  That  the  said  the  Mayor  and  City  Council  of  Baltimore,  its  servants, 
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officers  and  agents,  may  be  restrained,  enjoined,  and  prohibited  from 
bringing,  or  carrying,  or  allowing  to  flow,  on  the  land  of  your  orator, 
described  in  his  said  deed  filed  with  this  his  bill  of  complaint,  or  in 
the  aforesaid  stream,  called  "  Roland's  Run,''  as  it  flows  through  said 
land,  any  water  brought  by  said  Mayor  and  City  Council  of  Baltimore, 
through  the  pipes  laid  by  it,  from  the  Gunpowder  River,  as  aforesaid, 
until  the  further  order  of  this  court. 

2.  That  your  orator  may  have  such  other  and  further  relief  as  his 
case  may  require. 

May  it  please  your  honor  {concluding  as  in  Form  No.  4272).y 

(2)  By  Filling  Reservoir. 

Form  No.  i  o  9 1 6 . 

(Precedent  in  Sylvester  v.  Jerome,  19  Colo.  130.)' 

[(  Title  of  court  and  cause,  and  commencement  as  in  Form  No.  5911.  )]^ 

That  he  is  the  owner  in  fee  of  that  certain  tract  and  parcel  of  land 
situated  in  the  west  half  of  section  J^,  township  Jf.  south,  of  range  68 
west,  Arapahoe  county ,  Colorado,  which  is  platted  and  known  SiS  Jerome 
Park,  and  as  the  first  addition  to  Jerome  Park.  That  he  has  been 
the  owner  of  said  tracts  and  parcels  of  land  ever  since  the  month  of 
June,  1 857,  buying  a  large  portion  thereof  some  time  prior  to  said 
date. 

Plaintiff  further  says,  that  immediately  after  the  purchase  of  said 
tracts  and  parcels  of  land  the  same  was  platted  as  Jerome  Park,  and 
as  the  first  addition  to  Jerome  Park,  2iX\d  improvements  made  thereon 
and  the  same  devoted  to  residence  purposes,  and  that  since  said  date 
not  less  than  seventy-five  houses  have  been  built  on  said  tracts  and 
parcels  of  land,  and  that  most  of  the  same  are  completed  and  occu- 
pied by  residents. 

Plaintiff  further  says  that  he  is  still  continuing  the  improvement 
of  said  land,  and  that  the  same  has  been  until  this  time  in  active 
demand  for  sale  as  residence  property  and  for  the  construction  of 
dwellings  thereon. 

Plaintiff  further  says  that  late  in  the  summer  of  i8<?7,  and  after  the 
plaintiff  had  purchased  the  above  described  tracts  and  parcels  of 
land  and  improved  the  same  and  devoted  them  to  residence  pur- 
poses, the  defendants  acquired  the  following  described  tract  and 
parcel  of  land,  to  wit:  Beginning  at  a  point  on  the  dividing  line 
between  the  northwest  quarter  and  the  southwest  quarter  of  section 
Jf.,  township  Jf  south,  of  range  68  west,  326  feet  east  of  the  northwest 
corner  of  said  southwest  quarter;  thence  east  on  said  dividing  line  ^5i.5 
feet  more  or  less  to  a  point  710  feet  west  from  the  northeast  corner 

1.  The  matter  enclosed  by  and  to  be  ing  from  leakage  or  overflow  of  waters 
supplied  within  []  will  not  be  found  in  therefrom  do  not  deprive  ?  court  of 
the  reported  case.  equity  of   jurisdiction    to    restrain  the 

2.  The  temporary  writ  of  injunction  filling  of  a  reservoir  when  the  remedy 
issued  in  this  case,  the  court   holding  at  law  is  not  adequate  to  a  particular- 
that  the  statutes  making  the  owners  of  exigency. 

reservoirs  liable  for  all  damage  result-         See,  generally,  supra,  note  2,  p.  865. 
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of  the  northwest  quarter  of  said  southwest  quarter;  thence  at  right 
angles  with  said  dividing  line  SBO  feet;  thence  east  3Jt5.5  feet;  thence 
south  208  feet;  thence  west  621  feet  to  a  point  538  feet  south  of  the 
place  of  beginning;  thence  north  538  feet  to  the  place  of  beginning, 
containing  5.12  acres  more  or  less.  That  said  tract  of  land  lies 
immediately  east  and  adjacent  to  that  part  of  the  above  described 
premises  owned  by  the  plaintiff,  known  as  the  first  addition  to  Jerome 
Park,  and  immediately  contiguous  to  block  7  in  such  addition. 

Plaintiff  further  says  that  said  defendants  have  excavated  on  said 
premises  acquired  by  them  as  aforesaid  an  excavation  ixoxn.  four  X.o 
seven  feet  in  depth  below  the  natural  surface  of  the  soil,  and  extend- 
ing over  almost  the  whole  of  said  tract  oi  5.12  acres,  and  have  thrown 
up  embankments  about  such  excavation  three  to  Jive  feet  above  the 
natural  surface  of  the  soil. 

Plaintiff  further  says  that  on  or  about  the  22d  day  of  November, 
i%88,  the  defendants  turned  a  large  stream  of  water  into  the  said 
excavation,  and  have  since  continued  to  flow  the  same.  That  there 
is  now  running  into  said  excavation  a  rapid  stream  of  water  therein, 
diverted  by  said  defendants,  which  is  not  less  than  three  inches  in 
depth  and /^«r  feet  in  width,  and  that  the  defendants  have  main- 
tained such  stream,  or  a  much  larger  stream  continuously  since  the 
same  was  diverted  into  said  excavation,  and  that  the  defendants 
have  thereby  made  a  pond  of  water  some,  four  or  Jive  acres  in  extent, 
and  from  three  to  seven  ifttt  in  depth. 

Plaintiff  further  says,  that  the  water  thus  diverted  into  said  exca- 
vation by  defendants  escapes  therefrom  upon  the  lands  owned  by  the 
plaintiff,  as  above  described,  almost  immediately  after  the  same  are 
diverted,  by  reason  of  the  loose  construction  of  the  said  pond  and  the 
gravelly  character  of  the  soil  lying  beneath  the  same;  and  that  after 
the  pond  becomes  partially  filled  it  escapes  about  as  rapidly  as  it  flows 
into  the  pond,  and  that  the  result  thereof  has  been  to  flood  a  large 
part  of  the  premises  owned  by  the  plaintiff.  That  lots  IJf.  to  33  in 
block  7  are  flooded  with  water,  so  that  the  same  stands  thereon  from 
six  inches  to  tiao  feet  in  depth.  That  a  large  part  of  the  remainder 
of  plaintiff's  premises  are  so  affected  by  the  water  percolating  through 
the  gravelly  soil  from  the  said  pond  as  to  fill  or  flood  the  cellars  of 
the  houses  owned  by  the  plaintiff  and  his  grantees  on  said  premises. 

Plaintiff  further  shows  that  he  is  the  owner  of  brick  houses  lately 
constructed  on  lot  17  in  block  7,  and  on  lot  Ji.8  in  block  6,  and  on  lot 
22  in  block  6,  in  said  Jerome  Park  addition,  each  of  which  have 
brick  cellars  which  would  be  water  tight,  except  from  the  acts  of  the 
defendants  aforesaid  in  maintaining  the  said  pond,  but  that  the 
maintenance  of  said  pond  has  flooded  said  cellars,  so  that  the  water 
now  stands  in  depth  from  six  inches  to  tivo  feet,  and  it  has  been 
impossible  for  the  plaintiff  to  continue  work  and  complete  the  said 
houses  on  account  of  the  flooding  of  the  same  with  water  as 
aforesaid. 

And  the  plaintiff  further  shows,  that  upon  lots  57  and  58  in  block 
6,  55  and  56  in  block  6,  59  and  60  in  block  (5,  8  and  9  in  block  4,  15 
and  16  in  block  5,  in  said  y<fr<7/«^ /'ary^  addition,  houses  are  owned  and 
occupied  by  certain  grantees  of  the  plaintiff,  and  that  the  cellars 
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connected  with  said  houses  have  been  flooded  in  the  same  manner 
as  those  owned  by  the  plaintiflf  by  the  action  of  the  defendants,  and 
that  the  plaintiff  is  greatly  injured  thereby  by  reason  of  his  interests 
as  a  seller  of  the  same,  and  as  the  owner  of  the  adjoining  property. 
And  the  plaintiff  further  shows  that  he  is  the  owner  of  a  large  part 
of  said  addition,  amounting  to  over  two  hundred  lots,  which  are 
unsold,  and  the  sale  of  which  is  greatly  injured,  if  not  entirely  pre- 
vented, by  the  maintenance  of  the  pond  aforesaid. 

Plaintiff  further  shows  that  he  has  sold  from  the  said  Jerome  Park 
and  the  addition  thereto  about  <7«^  hundred  and  fifty  \ots,  dind  that 
the  acts  of  the  defendants  greatly  injure  the  further  sale  thereof, 
and  that  it  will  be  impossible  to  sell  any  of  the  lots  lying  under  said 
pond  for  building  purposes  if  the  same  is  still  maintained. 

Plaintiff  further  shows  that  he  has  requested  defendants  to  abate 
the  said  nuisance  and  discontinue  the  maintenance  of  said  pond,  and 
that  they  refuse  to  do  so;  the  plaintiff  says  that  if  the  said  pond  is 
maintained  during  the  progress  of  this  cause  it  will  produce  great 
and  irreparable  injury  to  the  plaintiff;  that  he  has  already  been 
damaged  by  the  acts  of  the  defendants  in  not  less  than  the  sum  of 
two  thousand  dollars,  and  that  if  the  same  is  further  maintained  his 
damage  will  be  a  sort  which  cannot  be  estimated,  nor  can  he  be 
adequately  compensated  by  any  damage  which  could  be  recovered 
at  law. 

Wherefore  plaintiff  prays: 

1.  That  a  temporary  writ  of  injunction  issue  out  of  this  court 
enjoining  the  said  defendants  and  each  of  them,  and  their  and  each 
of  their  agents,  servants  and  employees,  from  further  diverting  the 
water  into  the  said  excavation  above  described,  and  from  causing  any 
further  water  to  flow  therein  during  the  continuance  of  this  suit. 

2.  That  upon  the  final  hearing  of  this  cause  said  injunction  be 
made  perpetual. 

3.  For  the  sum  of  two  thousand  dollars  damages,  and  for  costs  of 
this  suit. 

[(^Signature  and  verification  as  in  Form  No.  5911.y\^ 


g.  By  Laying  Gas-pipes. 

Form  No.  i  o  9 1  7  .* 

In    the    Court  0/  Common  Pleas   for   the 
County  of  Washington.     October  and  Novem- 
'^^rTerm,  i8<?5.     No.  175. 
Sitting  in  Equity. 


Between 

Hugh  Sterling 

and 

The  Cecil  Township 

Natural  Gas  Company 

To  the  Honorable  the  Judges  of  the  said  Court: 

Hugh  Sterling,  a  citizen  of  the  township  of  Cecil,  brings  this  his 
bill  against  The  Cecil  Toivnship  Natural  Gas  Company,  also  of  said 
township,  and  thereupon  your  orator  complains  and  says: 

1.  The  matter  to  be  supplied  within  in  Pa.  St.  35.  In  the  lower  court,  a 
[  ]  will  not  be  found  in  the  reported  demurrer  to  this  bill  was  sustained, 
case.  but  this  judgment  was  reversed  by  the 

2.  This  bill  is  substantially  the  plain-  supreme  court. 

tifiTs  amended  bill  in  Sterling's  Appeal,         See,  generally,  supra,  note  2,  p.  865. 
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I.  That  he  is  the  owner  in  fee  of  about  one  hundred  and  ninety  Sicrts 
of  land  in  Cecil  township,  in  said  county  of  Washingidn,  described  as 
follows :  (^Here  describe). 

II.  That  the  defendant  is  a  corporation  duly  incorporated  on  the 
nineteenth  day  of  May^  1884,  under  the  act  of  the  twenty-ninth  day  of 
April,  1874,  and  its  supplements. 

III.  That  the  defendant  proposes  to  lay  a  pipe  under  the  public 
roads  and  through  the  lands  of  the  plaintiff  for  the  purpose  of  con- 
ducting natural  gas  from  the  gas- well  on  the  farm  oi  John  Miller, 
Esq.,  near  Hickory.,  Washington  county,  to  or  near  Pittsburg,  in  Alle- 
gheny conn^y^  and  has  staked  and  surveyed  a  route  through  plaintiff's 
land,  and  laid  the  pipe  to  within  a  short  distance  of  his  line. 

IV.  That  notices  have  been  served  by  plaintiff  on  the  agents  and 
employees  of  the  defendant  not  to  enter  plaintiff's  land  without  first 
making  compensation. 

V.  That  defendant  has  not  made  or  tendered  compensation,  and 
is  about  to  enter  upon  plaintiff's  land. 

VI.  That  the  proposed  line  of  pipe  will  run  along  the  public  road 
beside,  and  within  four  feet  of,  a  board  fence,  and  pass  between  the 
house  and  barn  on  plaintiff's  land  and  within  about  yf/Zy  feet  from 
each,  and,  if  completed,  will  do  plaintiff  great  and  irreparable  injury, 
and  will  deprive  him  of  his  constitutional  right  of  property,  without 
compensation  or  security  tendered. 

Wherefore  your  orator  prays: 

1.  That  the  court  presently,  by  a  preliminary  injunction,  and  here- 
after, by  a  permanent  injunction,  restrain  the  defendant,  its  agents 
and  employees,  from  entering  upon  the  premises  above  described 
and  laying  thereupon  or  thereunder  a  pipe-line  for  the  purpose  of 
conducting  natural  gas. 

2.  Or,  if  it  should  be  ascertained  that  the  defendant  has  a  right, 
under  its  charter  or  otherwise,  to  do  business  in  Washington  county, 
then  presently,  by  preliminary,  and  hereafter  by  permanent,  injunc- 
tion, to  restrain  the  defendant,  its  agents  and  employees,  from  enter- 
ing upon  the  premises  described  and  laying  thereupon  or  thereunder 
a  pipe-line  for  the  purpose  of  conducting  natural  gas  without  making 
compensation  to  plaintiff  or  tendering  adequate  security  therefor. 

3.  General  relief. 

M.  C.  Acheson, 
Solicitor  for  Complainant. 

h.  By  Removing  Building  ft>om  Plaintiff's  Land. 

Form  No.  i  o  9  i  8  . 

(Precedent  in  Johns  v.  Schmidt,  32  Kan.  383.)'  -^  Ja<~-  %7^  . 
[(^Title  of  court  and  cause  as  in  Form  No.  5917. y\^ 
"The  said  plaintiff,  T.  S.  Johns,  alleges  that  he  is  the  owner  of  and 

1.  In  this  case,  a  temporary  injunc-  and  the  cause  remanded  for  trial, 
tion  was  granted  by  the  probate  judge,  See,  generally,  supra,  note  2,  p.  865. 
which  was  subsequently  dissolved  and  2.  The  matter  to  be  supplied  within 
the  case  dismissed.  This  judgment  [  J  will  not  be  found  in  the  reported 
was    reversed   by   the   supreme   court     case. 
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in  possession  of  the  following  lands,  tenements  and  hereditaments,  in 
the  county  of  Edwards,  state  of  Kansas,  to  wit:  The  northwest  quarter 
of  section  five,  township  twenty-five  south,  of  range  nineteen  west  of 
the  sixth  principal  meridian;  and  for  his  cause  of  action  plaintiff 
alleges  that  the  said  Jacob  Schmidt,  at  divers  times  in  the  year  \2>8S, 
before  the  commencement  of  this  action,  unlawfully  entered  upon 
said  land,  the  property  of  the  plaintiff,  and  dug  out  of  the  same  one 
hundred  and  fifty  growing  trees  of  the  value  of  two  hundred  and  fifty 
dollars,  and  took  and  carried  the  same  away  and  converted  them  to 
his  own  use;  and  then  and  there  severed  from  a  building  composing 
a  portion  of  said  realty,  stones,  lumber,  boards,  hardware,  etc.,  a 
part  of  said  realty  and  the  property  of  the  plaintiff,  of  the  value  of 
fifty  dollars,  and  took  and  carried  said  material  away  and  converted 
the  same  to  his  own  use,  to  the  damage  of  the  plaintiff  in  the  sum  of 
three  hundred  dollars. 

Plaintiff  alleges  further,  that  the  defendant  now  threatens  to  tear 
down  said  building  and  carry  away  all  the  material  of  which  it  is 
constructed,  and  will  do  so  unless  restrained. 

Wherefore,  plaintiff  prays  that  the  defendant  may  be  perpetually 
enjoined  from  interfering  with  said  building  in  any  way;  and  plaintiff 
prays  that  he  may  have  judgment  against  the  defendant  for  the  sum 
oi  three  hund  ed  ^oWdss,  his  damages  so  as  aforesaid  sustained,  and 
for  his  costs. 

[(^Signature  and  verification  as  in  Form  No.  5917.^)]^ 

11.  To  Restrain  Interference  with  Water-course.^ 

Form  No.  i  09  i  9  . 
(Conn.  Prac.  Act.  p    185,  No.  326.)' 

{Commencing  as  in  Form  No.  5912.^ 

1.  The  plaintiff  is,  and  at  the  time  hereinafter  mentioned  was, 
possessed  of  a  saw  mill,  situated  on  Mi//  Brook,  in  North  Haven, 
and  his  sole  occupation  was  and  is  the  operation  of  said  mill. 

2.  The  water  of  said  brook  was  and  ever  has  been  accustomed  to 
flow  to  said  mill. 

3.  On  August  1st,  iS78,  the  defendant  wrongfully  diverted  the 
water  of  said  brook,  so  that  less  water  ran  to  the  plaintiff's  mill,  and 
has  ever  since  continued  and  threatens  to  continue  said  diversion. 

1,  The  matter  to  be  supplied  within  bill.  State  v.  Black  River  Phosphate 
[  ]   will  not   be  found  in  the  reported     Co.,  27  Fla.  276. 

case.  A    bill    by   a   riparian  owner  to  re- 

2.  A  bill  stating  that  a  certain  stream  strain  others  from  using  more  than 
within  this  state  is  in  fact  navigable  their  share  of  the  water  of  a  stream, 
for  the  purpose  of  public  commerce,  charging  that  all  the  defendants  to- 
without  any  direct  averment  that  the  gether  used  more  than  one  half  of 
state  is  the  owner  of  the  bed  of  such  the  water,  and  not  stating  which  of  the 
stream  or  of  the  deposits  therein,  does  defendants  was  using  more  water  than 
not  allege  the  title  of  right  of  the  state  he  was  entitled  to,  is  too  indefinite  and 
with  such  sufficient  certainty  as  would  general  in  its  averments  to  found  a 
warrant  the  granting  of  an  injunction  decree  for  an  injunction  bond.  West- 
therein  prayed  to  restrain  the  removal  brook  Mfg.  Co.  v.  Warren,  77  Me.  437. 
of  phosphatic  or  other  deposits  there-  3.  See,  generally,  supra,  note  i, 
from,  or  to  require  an   answer  to  such  p.  826. 

886  Volume  9. 


10919.  INJUNCTIONS.  10920. 

4.  By  reason  thereof  the  plaintiff  has  been  unable  to  saw  more 
than  10  logs  a  day,  whereas,  before  said  diversion  of  water,  he  was 
able  to  saw  200  logs  a  day,  and  if  said  diversion  is  continued,  the 
value  of  said  mill  privilege  will  be  substantially  destroyed,  and  the 
plaintiff's  livelihood  taken  away. 

The  piaintiff  claims, 

I.  An  injunction  against  any  further  diversion  of  said  water  from 
his  mill. 

[2.  %500  damages.]! 

{Concluding  as  in  Form  No.  5912.) 

12.  To  Restrain  Interference  with  Trust  Fund. 

Form  No.  10920. 

(Precedent  in  Dart  v.  Houston,  22  Ga.  507.)' 

Georgia,  Glynn  County. 
To  the  Honorable  the  Judge  of  the  Superior  Court  of  the  Brunswick 
Circuit  of  the  State  of  Georgia,  having  jurisdiction  in  Equity. 

Humbly  complaining,  showeth  unto  your  Honor,  your  orators, 
James  Houston,  J.  M.  Tison,  S.  M.  Burnett,  S.  M.  Timmons  and  J,  W. 
Moore,  Trustees  of  Glynn  County  Academy,  in  the  county  of  Glyn?i,  and 
said  State,  chosen  by  the  Grand  Jury  of  said  county,  according  to  the 
provisions  of  the  act  of  the  Legislature  of  said  State,  dated  February 
18,  A.  D.  1854,  who  institute  this  bill  of  complaint  in  their  said  capacity 
as  Trustees,  as  well  as  in  behalf  of  the  citizens  of  Glynn  county;  — 
that  on  the  i8th  day  of  February,  a.  d.  1854,  the  Legislature  of 
said  State  passed  an  act,  the  title  of  which  is  in  the  words  following, 
to  wit:  "An  act  to  alter  and  change  the  mode  of  appointing  Trus- 
tees of  Glynn  County  Academy,  in  the  county  of  Glynn,  and  to 
compel  their  Treasurer  to  give  bond  and  security  for  the  faithful 
performance  of  his  duty,  and  for  other  purposes  therein  named  — 
and  that  the  first,  seventh  and  eighth  sections  of  which  are  in  the 
words  following,  to  wit: 

"Sec.  I.  Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  State  of  Georgia,  in  General  Assembly  met,  and  it  is 
hereby  enacted  by  the  authority  of  the  same,  That  from  and  after 
the  passage  of  this  act,  the  Trustees  of  the  Glynn  County  Academy, 
in  the  county  of  Glynn,  shall  be  appointed  by  the  Grand  Jury  of  said 
county,  at  the  first  term  of  the  Superior  Court  after  the  passage  of 

1.  If  no  damages  are  sought,  this  behalf  of  the  citizens  of  said  county,  by 
paragraph  should  be  omitted.  amending  their  bill  so  as  to  conform  to 

2.  In  this  case,  it  appeared  that  the  the  decision  in  this  case.  The  bill  as 
board  of  trustees  consisted  of  ten  mem-  set  out  in  the  text  has  not,  however, 
bers,  and  it  was  held  that  the  act  been  changed,  as  in  its  present  form  it 
creating  the  board,  not  authorizing  is  sufficient  in  any  case  where  five 
a  less  number  than  a  majority  to  sue  members  constitute  a  majority  of  the 
as  the  corporation,  the  suit  could  not  board  of  trustees.  The  bill  in  equity 
be  sustained  as  a  suit  of  the  corpora-  has  now  been  abolished  in  Georgia  and 
lion,  but  that  upon  the  charges  in  the  the  petition  substituted.  For  form  of 
bill  the  plaintiffs  might  proceed  with  petition  under  the  present  practice  see 
their  suit  in  their  individual  names  as  title  Complaints,  vol.  4, Form  No.  5913. 
citizens  of  the  county  of  Glynn  and  in         See,  generally,  supra,  note  i,  p.  826. 
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this  act,  or  at  any  term  hereafter,  by  ballot  or  otherwise,  as  they 
may  deem  proper." 

"Sec.  7.  And  be  it  further  enacted,  etc.,  That  the  present  Trustees 
be,  and  they  are  hereby  required,  to  turn  over  to  the  Trustees 
appointed  under  this  act,  all  the  books,  buildings,  papers,  lands  and 
money  belonging  to  said  academy  fund. 

Sec.  8.  And  be  it  further  enacted,  That  all  laws  and  parts  of  laws 
militating  against  this  act  be,  and  the  same  are  hereby  repealed." 

And  your  orators  further  inform  your  Honor,  that  at  the  date  of 
the  passage  of  this  act  aforesaid,  and  for  a  long  period  afterwards,  as 
your  orators  are  informed  and  believe,  Urbanus  Dart,  E.  C.  P.  Dart, 
Alexander  Scranton,  Thomas  Bourke,  Henry  Dubig no n,  Wm.  A.  Coupe r, 
H.  F.  Grant,  D.  H.  B.  Troup,  Wm.  Gtgnilliatdind  F.  M.  Scarlett,  ■aXX  of 
said  county  and  State,  were  the  acting  members  of  the  said  old  Board 
of  Trustees  of  said  Academy,  and  that  several  of  them  were  acting 
members  of  the  grand  jury  the  year  next  ensuing,  and  that  they  used 
their  influence  over  that  body  during  said  time,  as  your  orators  are 
informed  and  believe,  to  denounce  and  resist  the  said  law  of  the  State 
and  to  prevent  the  grand  jury  of  said  county  at  either  of  the  terms 
of  said  court  for  the  year  a.  d.  \^5Jf.,  from  electing  said  Trustees  of 
said  academy,  and  that  principally  in  consequence  thereof,  no  Trus- 
tees of  said  academy  were  chosen  by  said  grand  jury  during  said  year 
of  A.  D.  \Z5Jf,  and  the  operation  of  the  law  of  the  State  enacted  for 
the  benefit  of  the  people  of  Glynn  county  was  thereby  defeated  for 
that  year.  And  your  orators  further  inform  your  Honor,  that  at  the 
April  term,  a  d.  i855,  of  said  Superior  Court,  for  said  county,  the  grand 
jury  of  said  county,  in  accordance  with  the  provisions  of  said  act,  did 
duly  elect  F.  M.  Scarlett,  H.  F.  Grant,  W.  A.  Couper,  Thomas  Bourke, 
H.  Dubignon,  S.  M.  Timmons,  S.  M.  Burnett,  J.  W.  Moore,  J.  M.  Tison 
and  James  Houston,  Trustees  of  Glynn  County  Academy  —  that  the  first 
five  named  persons  were  five  of  the  same  persons  above  named,  as 
having  been  the  acting  members  of  the  old  Board  aforesaid  —  that 
said  H.  F.  Grant  and  W.  A.  Couper  thereupon  instantly  declined  to 
accept  said  office,  and  being  members  of  the  said  grand  jury,  and 
combining  with  U.  Dart  and  three  other  members  of  said  body,  they 
assumed  to  pronounce,  and  in  their  capacity  as  grand  jurors  did  pro- 
nounce said  law  of  the  State  to  be  unconstitutional  and  void,  and 
entered  their  protest  upon  the  records  of  said  grand  jury  to  that 
effect  —  that  said  Thomas  Bourke  diVidi  H.  Dubignon  dtcXmed  to  accept 
said  office,  or  to  discharge  any  of  its  duties  —  and  that  the  said/'. 
M.  Scarlett  having  so  far  accepted  said  office  as  to  attend  the  first 
meeting  of  the  said  newly  elected  Board  of  Trustees  of  said  academy 
immediately  thereafter  resigned  his  said  office.  And  your  orators 
ask  leave  to  annex  a  copy  of  the  record  of  their  said  election  by  said 
grand  jury,  and  of  said  protest,  which  is  marked  A. 

And  your  orators  further  inform  your  Honor,  that  immediately 
after  their  said  election,  they  duly  met  and  duly  organized  their  said 
Board  by  the  choice  of  S.  M.  Burnett  as  Chairman,  J.  W.  Moore  as 
Secretary,  and  James  Houston  as  Treasurer;  and  that  thereupon  they 
immediately  took  upon  themselves  the  duties  and  responsibilities 
belonging  to  said  Board,  and  proceeded  to  assume  the  discharge  of 
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the  same;  and  that  in  pursuance  thereof,  they  engaged  a  teacher  for 
said  academy;  and  on  the  21st  day  of  May,  a.  d.  i8.55,  as  said  Trus- 
tees, they  took  possession  and  control  of  the  said  academy  building, 
situate  in  the  village  of  Brunswick,  in  said  county,  and  placed  said 
teacher  in  the  same,  and  opened  a  school  therein  under  his  and  their 
immediate  direction,  for  all  the  children  of  said  county  of  Glynn,  and 
have  maintained  said  teacher  and  his  successor  and  said  school 
therein,  from  that  date  to  the  time  of  the  filing  of  this  bill  of  com- 
plaint, and  have  paid  the  expenses  of  the  same. 

And  your  orators  further  inform  your  Honor,  that  the  said  act  of 
February  i8th,  1854,  does  not  prescribe  the  number  of  which  said 
newly  elected  Board  shall  consist;  but  the  grand  jury  having 
appointed  ten  persons,  acting  under  the  impression,  ar>.  your  orators 
believe,  that  the  old  Board  aforesaid  consisted  of /^«  members  legally 
appointed  thereto;  your  orators  being  desirous  that  their  number 
should  be  increased  to  ten,  if  it  would  be  legal  to  do  so,  and  that  the 
vacancies  of  those  who  had  resigned,  should  be  filled  by  men  who 
would  recognize  their  obligation  as  public  officers,  charged  with  the 
possession  of  a  portion  of  the  funds  of  the  State,  and  to  obey  the 
laws  of  the  State  in  reference  thereto;  they  reported  the  number 
of  their  Board  to  the  said  grand  jury  of  said  court,  at  the  last  April 
term  thereof,  with  other  pertinent  facts  connected  therewith,  accord- 
ing to  the  provision  of  said  act,  but  that  U.  Dart  and  Alexander 
Scranton,  being  members  of  said  grand  jury,  combined,  together 
with  others,  to  produce  violence  in  said  grand  jury  room  and  to 
intimidate  other  members  of  said  grand  jury,  and  to  resist  said  act 
of  the  Legislature,  and  the  instructions  of  the  presiding  Judge, 
which  they  had  sent  for  and  obtained,  in  reference  thereto,  and 
finally  to  abandon  said  grand  jury  room,  and  to  break  up  the  session 
of  said  body  before  any  definite  action  could  be  had  upon  that  sub- 
ject, as  your  orators  are  informed  and  believe. 

And  your  orators  further  inform  your  Honor,  that  in  the  year  a.  d. 
1196,  the  State  of  Georgia  commenced  to  create  a  fund  from  the  sales 
of  the  State  lands,  and  from  other  resources  of  the  State,  to  be  used 
under  the  direction  of  such  agents  as  the  State  might,  from  time  to 
time,  appoint,  or  cause  to  be  appointed  for  that  purpose,  in  support- 
ing an  academy  or  Seminary  of  learning,  for  the  common  use  and 
benefit  of  all  the  people  of  said  county  of  Glynn-,  and  that  for  the 
purpose  of  carrying  into  effect  this  design,  and  to  bring  home  to  all 
of  the  children  of  the  county  of  Glynn,  the  means  of  education  at  the 
expense  of  the  State,  by  an  act  of  the  Legislature  of  the  State  dated 
February  21st,  a.  d.  1796,  George  Punns,  Richard  P  rite  hard,  Moses 
Burnett,  John  Piles  z.wA  John  Burnett  were  appointed  commissioners 
to  lay  out  the  town  of  Brunswick  into  lots,  and  to  sell  certain  lots 
therein  belonging  to  the  State  —  and  among  other  things  the  third 
section  of  the  act  required  in  the  language  following:  that  "the 
moneys  arismg  from  such  sale  shall  be  applied  to  the  support  of  an 
academy  or  seminary  of  learning,  in  the  county  of  Glynn."  And  by 
the  act  of  February  13th,  1797,  the  commissioners  aforesaid  oi Bruns- 
wick were  authorized  to  sell  five  hundred  acres  of  land  belonging  to 
the    said    State,  and   called  the    commons   of  Brunswick — "which 
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moneys  arising  from  the  sale  of  said  land  shall  be  applied,  under  the 
direction  of  said  commissioners  of  Brunswick  as  follows,  to  wit:  one 
moiety  thereof  to  the  use  of  the  court  house  and  jail,  and  the  other  to 
the  use  of  the  academy." 

And  your  orators  are  informed  and  believe  that  from  these  and 
other  sources,  the  State  of  Georgia  furnished  the  funds  necessary  to 
establish,  and  did  establish  and  maintain  an  academy  for  the  use  and 
benefit  of  the  people  of  said  county,  called  the  Glynn  County  Academy., 
and  which  was  superintended  by  officers  of  the  State,  called  commis- 
sioners of  the  town  oi  Brunswick,  and  appointed  by  the  State  for  that 
purpose. 

And  your  orators  further  inform  your  Honor,  that  on  the  13th  day 
oi  December,  a.  d,  i8i<?,  by  an  act  of  the  Legislature,  William  Page, 
Henry  Diibignon,  Gee  Dupree,  Leighton  Wilson,  and  Williani  Houston 
were  appointed  commissioners  of  the  town  and  commons  of  Bruns- 
wick and  of  Glynn  County  Academy;  "and  were  fully  authorized  to 
sue  and  be  sued,  and  to  do  all  things  that  may  be  necessary  to 
recover  such  moneys  as  may  be  due  for  rent  or  otherwise  to  the  former 
commissioners  of  the  aforesaid  town  and  commons  "  —  and  thereafter 
by  the  terms  of  said  act,  only  ofie  quarter  part  of  the  rents  of  said 
commons  were  to  be  appropriated  to  the  court  house  and  jail  of  said 
county  —  and  the  numberof  commissioners  as  Trustees  for  said  acad- 
emy still  continued  to  be  five,  and  thereafter  three-fourths  of  the 
State  fund  was  to  be  used  in  maintaining  said  academy  instead  of 
one-half  SiS  formerly. 

And  your  orators  further  inform  your  Honor,  that  on  the  i8th  day 
December,  a.  d.  1814,  the  Legislature  of  Georgia,  by  an  act  of  that 
date,  added  John  Burnett  and  James  May  to  said  Board  of  Commis- 
sioners of  said  acadenTy,  making  the  number  seven  instead  ol  five, 
and  continued  to  said  Board  the  same  corporate  powers  "to  sue  and 
be  sued,"  etc.,  and  authorized  them  to  choose  one  of  their  own 
Board  Treasurer,  and  required  him  to  give  satisfactory  security, 
and  continued  the  use  of  the  same  proportion  of  the  State  fund, 
to  each  of  the  aforesaid  county  purposes,  to  wit:  three-fourths  to 
the  support  of  the  academy,  and  one-fourth  to  the  court  house  and 
jail. 

And  your  orators  further  inform  your  Honor,  that  by  an  act  of  the 
Legislature,  dated  December  20th,  1817,  entitled  **An  Act  to  alter 
the  manner  of  appointing  the  commissioners  of  Glynn  and  Mcintosh 
counties,"  it  was  enacted  as  follows,  to  wit:  "That  in  future  the 
commissioners  of  the  academy  of  the  county  of  Glynn  shall  be  elected 
by  the  persons  entitled  to  vote  for  members  of  the  General  Assem- 
bly, and  be  superintended  by  one  magistrate  and  two  freeholders  of 
the  county;  and  the  persons  having  the  highest  number  of  votes  shall 
be  duly  elected,  and  they  shall  hold  their  appointments  for  the  term 
of  four  years,  and  until  their  successors  are  elected."  Other  sections 
prescribed  the  time  for  said  elections,  and  the  term  of  the  office  to 
\it  four  years,  and  repealed  all  laws  inconsistent  therewith,  and  these 
commissioners  were  clothed  with  the  same  corporate  powers  over 
said  State  funds,  that  were  exercised  by  their  predecessors  in  said 
office.     And  the  change  consisted  only  in  the  mode  of  choosing  said 
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Trustees,  and  in  the  persons,  and  not  in  the  powers,  duties,  or  rights 
of  the  two  sots  of  the  incumbents. 

And  your  orators  further  inform  your  Honor,  that  on  the  Sd  day 
of  December^  a.  d.  \2>21,  and  before  the  said/(9«r  years  had  expired, 
Samuel  Boyd,  Henry  Dubignon,  James  Moore,  Isaac  Abrahams  and 
John  Gignilliat,  were  appointed  Trustees  of  said  academy,  and  they 
and  their  successors  were  declared  to  be  a  body  corporate,  by  the 
name  of  the  Glynn  County  Academy;  and  they  were  clothed  with  the 
same  powers,  as  all  the  former  boards  and  with  some  additional 
powers,  to  make  by-laws,  etc.,  and  their  numbers  were  reduced  from 
seven  to  five,  and  they  were  appointed  by  the  Legislature,  instead  of 
being  chosen  by  the  people,  and  had  authority  to  fill  vacancies  in 
their  Board,  and  like  all  their  predecessors  appointed  by  the  Legis- 
lature, they  held  their  office  for  no  specified  period  of  time. 

And  your  orators  further  inform  your  Honor,  that  on  the  22d 
day  of  December,  1823,  the  Legislature  passed  an  act,  the  first  sec- 
tion of  which  is  in  the  words  following,  to  wit:  "That  Robert 
Hazlehurst  and  James  Hamilton  Couper  be,  and  they  are  hereby 
appointed,  commissioners  of  the  Glynn  County  Academy,  in  addition 
to  those  already  in  office,  and  they  are  hereby  authorized  to  appro- 
priate all  or  any  part  of  the  money  which  may  be  on  hand  belonging 
to  said  academy  in  the  establishing  of  two  free  schools,  one  in  the 
26th  district,  at  or  about  Wm.  Houston's,  and  one  in  the  27th  dis- 
trict, at  any  place  the  commissioners  may  think  proper,  and  they  are 
authorized  to  employ  one  teacher  for  each  school."  By  the  3d  sec- 
tion of  said  act,  it  was  enacted,  "That  the  operations  of  said  Glynn 
County  Academy  shall  cease,  *  *  *  until  the  funds  of  said  institu- 
tion shall  so  increase  as  to  enable  the  commissioners  to  carry  into 
effect  the  above  named  free  schools,  and  by  a  subsequent  section, 
the  Treasurer  of  said  Board  of  Trustees  was  required  to  account  to 
said  commissioners  for  the  money  on  hand. 

And  your  orators  further  inform  your  Honor,  that  on  the  21st 
day  of  December,  a.  d.  i855,  the  Legislature  passed  an  act,  the  pre- 
amble to  which  is  in  the  words  following,  to  wit:  "Whereas  there 
are  about  nine  hundred  acres  of  commons  attached  to  the  town  of 
Brunswick,  which  is  more  than  necessity  or  convenience  requires; 
and  whereas  the  academic  and  poor  school  fund  of  the  county  of  Glynn 
is  not  sufficient  for  the  purposes  of  education  in  said  county;  "  there- 
fore the  commissioners  were  authorized  and  required  to  lay  off  into 
lots,  three  hundred  acres  of  the  commons  of  Brunswick,  and  sell  the 
same.  "That  one-half. of  the  proceeds  of  the  sale  of  said  lots  should 
be  applied  to  the  support  of  free  schools  under  the  direction  of  the 
Trustees  of  Glynn  County  Academy,  and  the  other  half  to  augment 
the  funds  of  said  academy. "  And  that  in  pursuance  of  said  authority, 
said  lots  were  sold  immediately  thereafter,  and  said  Trustees  real- 
ized therefrom,  as  your  orators  are  informed  and  believe,  about /<?«r- 
teen  thousand  six  hundred  and  fifty  dollars,  in  the  summer  of  \'i36. 

And  your  orators  further  inform  your  Honor,  that  from  December^ 
A.  D.  18^5,  to  December,  iS38,  said  Board  consisted  of  seven  persons 
as  aforesaid,  and  that  on  the  31st  day  of  December,  a.  d.  \%38,  there 
was  incorporated  into  a  Legislative  act,  the  following  words,  to  wit: 
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"  That  Urbanus  Dart,  Francis  M.  Scarlett,  William  A.  Howard,  Frank 
Gage  and  J.  Bancroft  be,  and  they  are  hereby  added  to  the  Board  of 
Trustees  of  the  academy  of  the  county  of  Glynn,"  thereby  making 
the  number  of  acting  members  twelve  instead  of  the  former  number. 

And  your  orators  submit  to  your  Honor,  that  as  the  title  of  said 
Act  makes  no  reference  to  this  part  of  said  enactment,  whether  the 
said  enactment  is  not  wholly  void  under  the  provision  of  the  State 
Constitution,  designed  to  restrain  persons  from  practicing  fraud 
upon  the  legislature,  the  State,  and  the  people?  And  whether  said 
U.  Dart,  and  his  said  associates,  have  ever  been  legitimate  members 
of  this  Board  ?  And  your  orators  further  inform  your  Honor,  that 
all  of  said  Dart's  said  associates  so  added  to  this  Board,  have  resigned, 
and  others  have  been  added  in  their  places  by  said  Board,  without 
even  the  form  of  law  for  the  same,  as  your  orators  are  informed  and 
believe. 

And  your  orators  further  inform  your  Honor,  that  during  the  half 
century  or  more  which  has  elapsed  since  the  State  commenced  the 
creation  of  said  fund,  to  be  used  and  expended  for  the  common  benefit 
of  all  the  children  of  Glynn  county;  the  State  alone  has  created  the 
entire  fund,  that  no  part  of  the  same  has  been  furnished  from  any 
other  source;  that  the  State  only  has  appointed  or  caused  to  be 
appointed,  in  the  mode  prescribed  by  law,  all  agents  to  manage  said 
funds;  that  all  said  agents  have  held  their  said  offices  only  during 
the  pleasure  of  the  State  authorities;  that  all  the  powers  of  said 
agents  over  said  funds,  have  been  derived  only  from  the  State,  to 
be  used  not  for  the  benefit  of  themselves,  but  for  the  benefit  of  the 
people  of  Glynn  county;  that  the  State  alone  has  prescribed  the 
mode  in  which  the  official  existence  of  these  agents,  as  such,  may 
have  been  perpetuated  during  the  pleasure  of  the  Legislature;  that 
the  State  has  removed  the  said  agents  at  pleasure  and  appointed 
others  in  their  stead,  and  changed  from  time  to  time  their  numbers, 
their  powers  and  their  duties,  and  designed  the  different  public  pur- 
poses to  which  said  moneys  should  be  applied  and  specified  the 
different  and  exact  proportions  from  year  to  year,  in  which  said 
appropriations  were  to  be  made,  that  the  only  party  who  have  been 
recipients  of  the  State  bounty  during  said  period,  has  been  the 
people  of  Glynn  county;  the  State  alone  has  given,  the  people  alone 
of  said  county  have  received;  and  that  all  persons,  or  Boards, 
denominated  Trustees,  or  Commissioners  of  the  academy,  of  the 
court  house  and  jail,  or  of  the  poor  children  of  said  county,  have  been 
only  instruments,  or  conduits  in  the  hands  of  the  State,  through 
which  the  bounty  of  the  State  has  flowed  to  the  people  of  the  county 
of  Glynn;  that  the  trustees  and  commissioners  have  never  had  any 
interest  in  said  funds,  or  in  the  manner,  or  purpose  of  their  appro- 
priation, beyond  that  which  has  been  common  to  every  citizen  of 
Glynn  county;  that  the  only  two  parties  who  are  interested  in  said 
funds,  are,  on  the  one  hand  the  giver,  the  State  of  Georgia,  and  on 
the  other  hand,  the  receiver,  the  people  of  Glynn  county;  that  said 
Trustees  have  not  any  equitable  lien  on  said  funds  for  any  purpose, 
nor  upon  their  said  offices, as  said  Trustees;  and  that  they,  and  their 
predecessors,  came  into  office,  as  they  were  removed  from  them,  by 
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the  will  of  the  Legislature  of  the  State;  all  of  which  acts,  your  ora- 
tors submit,  carry  their  own  construction  with  them,  and  afford  a 
contemporaneous  interpretation  of  the  powers  and  purposes  of  the 
different  legislative  bodies  of  the  State,  and  of  the  understanding 
and  position  of  the  different  boards  of  trustees,  too  clear  and  too 
well  defi[n]ed,  to  be  mistaken  by  these  respondents. 

And  your  orators  further  inform  your  Honor,  that  the  State  of 
Georgia  committed  to  the  care  of  said  different  boards  of  Trustees 
and  commissioners,  dihont  fifteen  hundred  3.cv€.s  of  land,  denominated 
"commons  of  Brunswick"  and  all  the  "  unappropriated  lots  "  of  land 
of  the  town  of  Brunswick^  all  said  lands  being  situate  in  the  town  of 
Brunswick,  and  gave  said  boards  ample  powers  to  protect  the  same, 
and  made  it  their  especial  duty  so  to  do,  and  to  collect  the  rents 
and  profits  of  said  '■'■Brunswick  commons  and  town  lots,"  for  the  use 
of  said  academy  fund;  and  in  the  year  1196,  the  Legislature  passed 
an  act  to  prohibit  persons  from  running  up  said  lands,  and  to  take 
from  the  Executive  of  the  State,  the  power  to  issue  any  grants  for 
the  same,  and  if  issued  to  make  such  grants  null  and  void,  which  act 
is  in  the  words  following: 

"  And  whereas,  several  persons  have  at  sundry  times  made  attempts 
to  run  up  the  commons  of  said  towns  of  (Brunswick  and  Frederica,) 
but  have  been  as  often  defeated  in  the  caveat  courts  of  said  county, 
by  the  exertions  of  some  of  the  proprietors  of  the  said  towns  of 
Brunswick  and  Frederica,  Be  it  enacted,  that  any  person  or  persons 
who  may  attempt  to  run  up  any  part  of  said  commons  or  towns  of 
Brunswick  or  Frederica,  under  any  pretense  whatsoever,  shall  be 
liable  to  a  fine  of  five  hundred  dollars,  to  be  recovered  in  the  Supe- 
rior Court  of  said  county,  by  the  commissioners,  or  any  other  person 
or  proprietor  of  any  lot  or  lots  in  the  same  towns,  which  said  money 
shall  be  applied,  one-half  to  the  use  of  the  academy  and  the  other 
to  the  use  of  the  person,  or  persons  sueing  for  the  same,  and  all  sur- 
veys heretofore  made,  or  grants  surreptitiously  obtained,  are  hereby 
declared  null  and  void,  and  any  person  or  persons  taking  possession, 
by  virtue  of  any  survey  or  grant  as  aforesaid,  shall  be  liable  to  the 
aforesaid  fine,  to  be  recovered  in  manner  aforesaid."  And  your 
orators  further  inform  your  Honor,  that  in  the  year  a.  d.  \Z26,  said 
U.  Dart,  for  the  purpose  of  acquiring  a  large  number  of  said  town 
lots  of  Brunswick  to  his  own  use,  and  to  deprive  the  said  academy 
fund  of  the  same,  and  in  direct  violation  of  said  law  of  the  State, 
run  up  all  said  academy  lots  in  said  town  oi  Brunswick,  and  as  your 
orators  are  informed  and  believe,  by  a  fraudulent  misrepresentation, 
or  concealment  of  the  facts  from  the  Executive  of  the  State, 
obtained  grants  of  the  same  to  himself  and  one  IVi/iiani  B.  Davis\ 
and  that  they  and  those  claiming  under  them,  have  pretended  to 
own  the  same,  and  have  collected  the  rents  and  profits  of  said  lots 
to  their  own  use;  and  that  the  said  Dart  now  claims  to  own  the  fol- 
lowing lots  in  said  town,  so  run  up  as  aforesaid  by  him,  and  to  col- 
lect the  rents  and  profits  of  the  same  to  his  own  use  and  benefit,  and 
that  he  has  collected  the  rents  and  profits  of  the  same  to  his  own 
use,  during  the  whole  time  he  has  been  an  acting  Trustee  in  said 
Board,  said  lots  being  about  one  hundred  and  forty,  as  designated  in 
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said  Darfs  said  notice,  a  copy  of  which  your  orators  annex  and 
mark  B. 

And  your  orators  further  inform  your  Honor,  that  since  the  year 
A.  D.  \%S8,  said  U.  Dart  has  been  an  acting  and  leading  member,  as 
your  orators  are  informed  and  believe,  of  the  said  Board  of  Trustees 
of  said  Academy  fund,  and  that  it  was  his  duty,  as  said  Trustee,  to 
have  protected  said  property,  and  to  have  collected  the  rents  and 
profits  thereof,  for  the  use  of  said  academy  fund,  and  of  the  people 
of  Glynn  county. 

And  your  orators  further  inform  your  Honor,  that  prior  to  the 
year  a.  d.  i857,  the  commissioners  of  said  academy  fund,  had  sold 
seven  hundred  and  eighty-five  acres  of  the  "  commons  of  ^rawjo/^V/^;" 
and  that  about  that  time,  Thomas  Butler  King,  at  that  time  a  member 
of  said  Board  of  Trustees  of  said  academy  fund,  run  up  and  surveyed 
about  seven  hundred  and  five  acres  of  said  commons  of  Brunswick^ 
being  the  entire  remaining  part  of  said  commons  except  about  ten 
acres,  and  obtained  from  the  Executive  of  the  State,  by  a  fraudulent 
misrepresentation,  or  concealment  of  the  facts,  all  the  said  land,  as 
your  orators  are  informed  and  believe,  for  his  own  use  and  benefit, 
including  in  said  grant,  the  academy  building  then  standing  thereon, 
and  which  had  been  erected  by  said  Trustees,  at  an  expense  to  said 
academy  fund,  of  six  thousand  doWa-rs;  and  your  orators  are  informed 
and  believe,  that  at  that  time,  and  for  many  years  before  that  time, 
said  Trustees  had  been  in  possession  and  occupancy  of  said  lands 
and  buildings,  and  had  been  receiving  the  rents  and  profits,  thereof; 
and  that  said  academy  building  had  been  used  and  occupied  by  the 
children  of  the  people  of  Glynn  county,  as  such;  and  that  said  Trus- 
tees in  disregard  of  their  duty  allowed  said  King  to  take  possession 
of  the  said  lands,  and  to  deprive  them  of  the  rents  and  profits 
thereof,  and  to  take  possession  of  said  academy  building  and  to 
place  his  own  tenants  therein;  and  that  said  King  immediately 
thereafter  sold  said  academy  building  and  all  said  land,  to  other 
parties,  who  now  claim  the  same  under  his  said  title,  and  that  said 
academy  building  is  now  occupied  by  a  private  citizen  as  his  own 
property;  and  that  from  that  time  to  the  time  of  filing.this  bill  of  com- 
plaint, the  said  academy  fund  has  been  deprived  of  the  use  of  the 
same;  and  that  between  the  years  a.  d.  iS38  and  i8^i,  said  Board 
of  Trustees  erected  another  academy  building  out  of  the  same 
academy  fund,  at  an  expense  of  six  to  eight  thousand  dollars,  to 
replace  the  one  they  surrendered  to  said  King  as  aforesaid,  in  the 
village  of  said  Brunswick. 

And  your  orators  respectfully  submit  to  your  Honor,  that  it  was 
the  duty  of  said  board  of  Trustees  and  their  successors  in  office  to 
have  prevented  said  lands  from  bei.ig  so  run  up  and  surveyed  by 
said  Z?d!r/ and  ^/,7jo-,  and  from  being  so  occupied  by  them;  and  to 
have  filed  their  caveats  before  the  proper  tribunals  of  the  State,  and 
to  have  prevented  both  said  Dart  and  King,  from  obtaining  their 
said  grants;  and  to  have  retained  possession  of  said  lands  and  said 
academy  building  against  said  ZJa/-/ and  ^/«^,  or  any  person  claim- 
ing under  either  of  them,  as  it  was  their  duty  to  resist  an  open  and 
avowed  trespasser  upon  said  lands,  or  a  bold  depredator  upon  the 
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moneys  of  said  academy  fund;  that  the  terms  of  this  statute  having' 
deprived  the  Executive  of  any  power  or  authority  to  issue  such 
grants,  said  grants  were  absolutely  void,  and  consequently  were 
nullities;  and  that  the  Trustees  of  said  boards  for  the  time  being 
and  their  successors,  have  been  guilty  of  a  gross  neglect  of  duty 
toward  said  property  and  said  trust  fund,  and  guilty  of  wasting  and 
losing  the  same,  and  the  rents  and  profits  thereof,  from  that  time  to 
the  present;  and  that  they  are  bound,  as  your  orators  insist,  out  of 
their  own  individual  property  to  make  good  to  said  fund  the  full 
amount  of  principal  and  interest  so  lost  and  wasted  by  them,  and 
each  of  them. 

And  your  orators  further  inform  your  Honor,  that  by  virtue  of  the 
laws  of  the  State,  it  was  the  duty  of  the  said  several  boards  of 
Trustees  since  the  year  a.  d.  i8^5,  to  have  appropriated  one  moiety 
of  said  academy  fund  to  the  support  of  two  free  schools,  one  of 
which  at  or  near  William  Houston  s,  a  populous  neighborhood  about 
twelve  miles  from  the  village  of  Brunswick,  and  the  other  in  some 
convenient  part  of  district  number  twenty-seven,  in  said  county,  also 
a  populous  part  of  said  county;  but  that  said  old  Boards  of  Trustees, 
have  systematically  disregarded  the  laws  of  the  State,  and  the  wishes 
of  the  people  of  Glynn  county,  in  this  respect,  and  that  they  have 
never  established  or  maintained,  for  any  considerable  time  any  such 
school  near  said  Houston's,  in  district  number  2Q,  nor  any  such  school 
in  district  number  2T,  except  for  short  periods;  and  for  the  last 
fifteen  years,  as  your  orators  are  informed  and  believe,  no  such  free 
school  has  been  kept  or  maintained  in  either  of  said  districts,  as 
required  by  law,  and  that  in  consequence  thereof,  the  great  body  of 
the  children  of  Glynn  county,  living  out  of  said  village  oi  Brunswick, 
have  been  deprived  of  the  benefits  of  said  school  fund. 

And  your  orators  further  inform  your  Honor,  that  by  the  Act  of 
February  14,  1856,  the  board  of  Trustees  elected  under  the  Act  of 
February  18,  1854,  are  required  to  erect  suitable  buildings  for  the 
children  of  said  county,  at  or  near  St.  Pauls  Church,  and  on  the  St, 
Ilia  neck  in  said  county,  and  to  elect  a  teacher  or  teachers,  and  cause 
them  to  be  paid  out  of  the  interest  of  the  fund,  after  the  interest  of 
the  fund  created  by  the  Massie  donation  has  become  exhausted; 
and  that  one-half  of  the  funds  raised  and  paid  over  to  the  Trustees  of 
Glynn  County  Academy,  under  the  aforesaid  Act  of  December  21,  1835, 
was  thereby  set  apart  for  the  education  of  the  poor  children  of  the 
county,  the  interest  of  which  is  to  be  applied  by  said  Trustees,  elected 
under  said  Act  of  1854,  as  aforesaid. 

And  your  orators  further  inform  your  Honor,  that  one  moiety  of 
the  sum  received  from  the  sale  of  said  300  acres  of  said  town  com- 
mons to  said  academy  fund,  with  the  interest  and  the  dividends  upon 
the  stocks  in  which  the  same  have  been  invested,  will  amount  as  your 
orators  are  informed  and  believe,  to  thirty  thousand  do\\a.vs  or  more, 
exclusive  of  any  amount  that  may  have  been  paid  out  according  to 
law,  for  the  support  of  said  two  free  schools  in  said  districts  number 
26  and  27.  And  your  orators  submit  that  the  said  board  of  Trustees 
and  the  members  thereof  are  liable,  and  should  be  compelled  to  pay 
the  full  amount  of  said  free  school  fund  to  your  orators,  to  be  by  your 
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orators  expended  according  to  the  provisions  aforesaid  of  said  Act  of 
February  14,  1856. 

And  your  orators  are  further  informed  and  believe,  that  of  the 
funds  received  by  said  board  of  Trustees  as  aforesaid,  they  now  hold 
and  possess  about  twenty  thousand  dollars,  in  cash  and  stocks,  and 
that  the  same  is  deposited  in  the  Planters  Bank,  Central  Railroad  and 
Banking  Company,  and  the  Bank  of  the  State  of  Georgia,  all  situate  in 
Savannah  in  said  State,  and  that  in  addition,  there  is  due  from  said 
U.  Dart  the  balance  of  an  execution  of  about  six  hundred  dollars,  for 
monies  loaned  to  him  from  said  trust  fund  in  18^7,  that  said  U.  Dart 
andjfi".  C.  P.  Dart,  with  some  other  parties,  owe  said  fund  about  two 
thousand  dollars,  for  the  balance  of  a  loan  made  from  said  fund  to 
tho.  Brunswick  Lumber  Company  in  i%JfO,  of  which  Messrs.  Darts  were 
members,  and  personally  liable  for  its  debts,  as  your  orators  are 
informed  and  believe;  and  that  there  is  due  from  said  Thomas  Butler 
King,  in  principal  and  interest,  eight  to  ten  hundred  dollars,  for  %S13 
delivered  to  him  dXMilledgeville,  in  the  year  a.  d.  i859,  belonging  to 
said  fund,  and  not  paid  over  by  him  to  said  fund. 

And  your  orators  are  informed  and  believe,  that  there  has  been 
taken  out  of  said  fund,  hy  Alexander  Scranton,  principally  in  the  year 
\%53,  between  fourteen  B.n6.  fifteen  hundred  doWdiVs;  and  as  your  ora- 
tors believe  for  about  one  moiety  of  that  sum,  the  academy  fund  has 
received  no  adequate  consideration;  and  that  the  amount  is  due  to 
said  fund  accordingly  from  him. 

And  your  orators  further  inform  your  Honor,  that  said  Act  of 
February,  i8th,  1854,  took  effect  from  the  day  of  its  passage,  and 
thereby  removed  the  members  of  the  old  Board  accordingly,  from  their 
said  offices  of  said  Trustees,  on  that  day;  and  that  since  their  said 
removal,  as  aforesaid,  they  have  expended,  of  said  academy  fund, 
about  six  thousand  and  two  hundred  dollars;  that  four  hundred  and 
fifty  dollars  of  this  amount  has  been  paid  by  them,  to  retain  six 
counsellors  of  the  law,  eminent  for  their  learning  and  ability,  to 
enable  said  pretended  board  the  better  to  resist  the  laws  of  the  State, 
and  the  application  of  the  said  funds  of  the  State  to  the  purposes  and 
oi^jects  of,  and  in  the  manner,  designated  by  the  different  legislatures 
of  the  State;  and,  as  your  orators  are  informed  and  believe,  other 
large  sums  have  been  paid  out  of  said  fund,  for  the  salaries  of  school 
teachers,  kept  for  the  benefit  of  the  children  of  the  said  respondents 
and  few  other  persons;  and  your  orators  respectfully  submit  to  your 
Honor,  that  said  respondents  from  their  individual  property,  are 
bound  to  restore  the  said  amount  to  said  funds,  with  the  interest 
thereon,  or  its  equivalent  therefor. 

And  your  orators  further  inform  your  Honor,  that  all  the  records 
of  the  said  several  boards  of  trustees  and  commissioners,  are  lodged 
in  the  keeping  of  said  E.  C.  P.  Dart,  as  the  acting  Secretary  of  said 
pretended  board;  and  that  your  orators  have  demanded  the  same 
and  an  inspection  thereof;  but  that  the  same  have  been  refused; 
and  that  in  consequence  thereof,  your  orators  are  not  now  able  to 
inform  your  Honor  more  particularly,  who  constituted  said  boards  at 
different  periods  of  the  same;  and  cannot,  therefore,  at  this  time, 
make  them  parties  to  this  bill. 

806  Volume  9. 


10920.  INJUNCTIONS.  10920. 

And  your  orators  further  inform  your  Honor,  that  Henry  Dicbignon 
is  the  acting  Treasurer  of  said  pretended  board  of  trustees,  and 
has  been  Treasurer  of  all  the  aforesaid  boards,  since  the  year  a.  d. 
\2>16\  and  that  he  has  exhibited  freely  the  books  to  your  orators, 
of  said  old  boards  of  Trustees  wherein  the  Treasurer's  accounts  have 
been  kept.  And  that  your  orators  have  demanded  of  him  said 
academy  fund,  and  all  the  funds,  property  and  stocks  of  the  said 
fund,  or  belonging  thereto,  or  making  a  part  of  the  same,  either  under 
the  control  of  himself,  as  said  treasurer,  or  of  the  said  old  board. 
And  said  Dubignon  has  informed  your  orators,  that  he  is  desirous  of 
surrendering  the  same  to  your  orators,  and  believes  it  to  be  his  duty, 
and  the  duty  of  the  old  board  to  obey  the  laws  of  the  State,  till  they 
are  adjudged  to  be  void  by  the  Courts  of  the  State;  but  that  he  is 
restrained  from  so  surrendering  said  academy  funds,  by  the  order 
and  direction  of  the  said  old  board  of  Trustees;  and  that  therefore 
he  desires  the  order  and  authority  of  this  Court  for  so  doing,  and 
for  his  protection  and  security,  and  to  place  the  said  funds  under  the 
order  and  protection  of  said  Court  to  be  by  your  Honor  disposed  of 
according  to  the  final  adjudication  of  said  Court. 

And  your  orators  are  further  informed,  and  believe,  that  since  the 
said  18th  day  oi  February,  A.  D.  i854,  at  some  time,  said  William  A. 
Couper,  Thomas  Bourke,  and  F.  M.  Scarlett  have  resigned  their  said 
offices,  as  Trustees  in  said  old  board,  and  that  their  places  have  been 
filled  by  the  election  by  said  pretended  board,  of  J.  H.  Couper,  Alex- 
ander McDougald,  and  Robert  Hazlehurst,  Jr.,  in  said  county  and  State; 
and  that  said  three  last  named  persons  have  acted  as  members  thereof 
and  participated  in  the  expenditure  and  partial  waste  of  the  afore- 
said six  thousand  two  hundred  diOWdi^'s.,  since  their  said  election.  And 
your  orators  are  further  informed  and  believe,  that  said  /.  H.  Couper 
was  one  member  of  said  board  of  Trustees  at  the  time  said  King  took 
said  lands  and  said  academy  building  from  the  control  of  said  board 
of  Trustees  aforesaid,  and  remained  an  acting  member  of  said  board 
many  years  thereafter,  but  for  the  reasons  before  stated,  they  are 
not  able  to  give  the  dates,  nor  the  names  of  his  said  associates. 

And  your  orators  had  well  hoped  that  the  said  members  of  the 
said  old  board  of  Trustees  aforesaid,  would  have  complied  with  your 
orators'  reasonable  requests,  and  with  their  own  duty  in  the  premises, 
and  yielded  that  obedience  and  respect  which  are  due  to  the  laws  of 
the  State,  and  to  the  administration  of  justice  in  the  Courts  of  the 
State,  and  would  have  abstained  from  the  demoralizing  example  of 
resisting  the  enactments  of  the  same  authority  that  gave  them  their 
official  existence,  and  of  usurping  the  power  delegated  only  to  the 
Judiciary  of  the  State,  pronouncing  legislative  acts  to  be  null  and  void. 

But  so  it  is,  may  it  please  your  Honor,  the  said  respondents  con- 
spiring and  confederating  with  divers  persons  unknown  to  your 
orators,  but  whom,  when  discovered,  your  orators  pray  may  be  made 
parties  to  this  bill,  with  apt  words  to  charge  them,  absolutely  refuse 
to  comply  with  your  orators*  reasonable  requests,  and  to  comply  with 
the  said  laws  of  the  State,  and  refuse  to  surrender  up  the  books, 
property,  papers,  records,  lands,  monies  and  stocks  in  their  posses- 
sion, and  under  their  control,  belonging  to  said  academy  fund,  and  to 
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account  to  your  orators  for  the  monies  and  property  which  have 
been  by  them  expended  and  wasted,  as  aforesaid,  or  any  part  of  the 
same;  or  to  cease  to  act,  as  said  board  of  Trustees,  or  to  cease  to 
claim  possession  of  said  academy  building,  or  to  control  said 
academy  funds,  and  insist  upon  going  on  with  their  illegal  acts,  and 
the  waste  and  expenditure  of  said  academy  funds;  all  of  which  said  acts 
and  doings  are  contrary  to  equity  and  good  conscience,  and  tend  to 
the  wrong  and  injury  of  your  orators  and  of  the  citizens  of  said 
county  of  Glynn  in  the  premises.  In  consideration  whereof,  and  foras- 
much as  your  orators  can  only  have  adequate  relief  in  the  premises  in 
a  Court  of  Equity,  where  matters  of  this  nature  are  properly  cogniz- 
able and  retrievable  —  To  the  end  therefore,  that  the  said  Urbanus 
Dart,  E.  C.  P.  Dart,  Alexander  Scranton,  Thomas  Bourke,  Henry 
Dubignon,  Wm.  A.  Couper,  H.  F.  Grant,  D.  H.  B.  Troup,  Wm. 
Gignilliat,  F.  M.  Scarlett,  Alexander  McDonald,  Hazlehurst,  Jr.,  J.  H. 
Couper  and  Thomas  Butler  King;  and  also  the  Planters  Bank,  the 
Central  Railroad  and  Banking  Company,  and  the  Bank  of  the  State  of 
Georgia,  and  their  confederates  and  associates,  when  discovered,  may, 
upon  their  several  and  respective  corporal  oaths,  to  the  best  and 
utmost  of  their  several  and  respective  knowledge,  remembrance,  in- 
formation and  belief,  full,  true,  direct  and  perfect  answer  make,  to 
all  and  singular  the  matters  aforesaid,  and  that  as  fully  and  particu- 
larly as  if  the  same  were  here  repeated,  and  they  and  every  one  of 
them  distinctly  interrogated  thereto;  and  that  an  account  may  be 
taken  of  all  the  said  Trust  property,  and  of  the  funds  which  have,  or 
but  for  the  default  and  neglect  of  said  respondents,  might  have,  been 
received  by  them,  or  by  any  other  person  or  persons,  by  their  orders 
or  the  order  of  either  of  them ;  and  also  an  account  of  their  application 
thereof,  and  that  the  said  respondents  may  respectfully  be  decreed 
to  pay  what  shall  appear  to  be  due  from  them  upon  such  account, 
and  that  said  respondents  may  be  removed  in  fact,  as  they  have  been 
in  law,  from  being  and  acting  as  said  Trustees,  and  that  in  the 
meantime,  some  proper  person  may  be  appointed  by  your  Honor  to 
receive  and  collect  the  said  Trust  estate  and  effects,  and  that  the 
said  respondents  may  be  restrained  and  enjoined  by  the  order  of  this 
Court,  from  any  further  interference  with  the  said  Academy  Trust 
fund,  or  the  academy  building;  and  that  said  Banks  may  be 
restrained  and  enjoined  from  paying  out  any  of  said  trust  funds,  or 
from  disposing  of  or  transferring  any  of  the  same,  except  by  the 
order  of  the  court;  and  that  your  orators  may  have  such  other  and 
further  relief  as  the  nature  and  justice  of  the  case  may  require.  May 
it  please  your  Honor,  to  grant  unto  your  orators  the  writ  of  injunc- 
tion to  be  directed  to  the  said  respondents,  enjoining  them  and  each 
of  them  from  interfering  in  any  manner  with  said  trust  fund  of  said 
Glynn  County  Academy,  or  with  said  academy  building,  and  requiring 
them  and  each  of  them  to  surrender  the  records  and  books  of  said 
Board  of  Trustees  into  the  hands  of  the  said  Court,  and  also  enjoin- 
ing said  Banks  from  paying  out  any  part  of  said  funds,  or  using  the 
same,  or  transferring  any  of  the  said  stock  belonging  to  said  academy 
fund,  except  by  the  order  of  this  Court,  and  also  the  writ  of  subpoena 
to  be  directed  to  each  of  said  respondents  commanding  them,  upon 
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a  day  named  therein,  and  under  a  certain  penalty,  to  appear  before 
this  Honorable  court,  to  answer  this  bill  of  complaint;  and  to  per- 
form and  abide  by  such  order  and  decree  as  to  your  Honor  may 
seem  meet.     And  your  orators  will  ever  pray. 

A.  G.  Jewett, 
Wright  &"  Savage, 

Solicitors  of  Complainants. 
You,  James  Houston,  a  Trustee  of  Glynn  County  Academy,  in  behalf 
of  the  Trustees  of  said  Glynn  County  Academy,  complainants   in   this 
bill,  do  solemnly  swear  that  the  facts  stated  in  the  bill  are  true  to 
the  best  of  your  knowledge  and  belief. 

James  Houston 
Sworn  to  before  me  this  20th  day  of  May,  iS56. 

Francis  M.  Scarlett,  J.  /.  C.  G.  C. 

13.  To  Restrain  Laborers  and  Labor  Org-anizations.^ 
a.  Fpom  Displaying  Banners  in  Front  of  PlaintifiTs  Premises. 

Form  No.  10921.^ 

Essex,  %s.  Supreme  Judicial  QoMTt. 

Patrick  P.  Sherry  \ 

against  >•  Bill  of  Complaint. 

Charles  E.  Perkins  and  Charles  H.  Leach.  ) 

I  St.  And  your  complainant  says  that  he  is  and  has  been  for  a  great 
many  years  in  the  business  of  manufacturing  boots  and  shoes  in  Lynn 
in  our  county  oi  Essex,  and  as  such  manufacturer  he  employs  a  great 
many  operatives  who  are  engaged  by  him  in  the  manufacture  of  said 
boots  and  shoes  in  the  different  branches  thereof;  that  he  carries  on, 
and  has  carried  on,  said  business  on  Monroe  street  in  said  Lynn,  in  a 
factory  which  is  his  property;  that  heretofore,  to  wit,  on  \.\\q. first 
day  oi  January,  a.  d.  i857,  for  the  benefit  of  the  operatives  in  his 
employ  as  aforesaid,  he  admitted  them  to  a  certain  share  of  the 
profits  of  said  business,  by  permitting  them  to  invest  in  said  busi- 
ness such  sums  of  money  as  they  might  individually  desire  to  invest 
in  said  business,  and  were  to  receive  thereon  a  certain  portion  of  the 
profits  in  proportion  to  the  amount  of  money  that  they  had  invested 
in  said  business,  in  addition  to  wages  paid  them  for  labor  in  said 
business;  said  operatives  were  in  no  way  responsible  for  any  of  the 
losses  met  in  said  business,  if  any,  and  were  in  no  way  liable  for  any 
liability  of  said  business,  but  were  simply  to  receive  said  per  cent,  of 

1.  Boycott.  —  In  an  action  to  restrain  tion,    and   similar    matters.     John    D. 

defendants  from   boycotting   plaintiff,  Park,  etc.,  Co.  v.  National  Wholesale 

and  from  taking  steps  toward  a  boycott,  Druggists' Assoc,  30  N.  Y.  App.  Div. 

it  is  necessary  to  allege  each  step  taken  508. 

by  defendants  in  establishing  the  boy-  2.  This    form    is    copied    from    the 

cott;  the  existence  of  their  association  original  papers  in   Sherry  v.  Perkins, 

for  that  purpose,  their  relation  to  the  147   Mass.   212,    in   which  case  it  was 

association,  and  so  much  of  its  organi-  held  that  the  act  complained  of  con- 

zation    as    may   enable    the   court    to  stituted  a  nuisance,  which  equity  will 

understand  the  manner  of  carrying  on  restrain  by  injunction, 

its  business  and  the  object  of  its  crea-  See  also  supra,  note  i,  p.  826. 
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the  profits  from  your  complainant;  and  that  said  operatives  in  the 
different  branches  of  labor  in  the  manufacture  of  boots  and  shoes  for 
the  complainant  as  aforesaid,  were  to  fix  the  prices  which  were  to  be 
paid  in  the  different  branches,  and  the  complainant  upon  his  part 
agreed  to  pay  said  prices,  and  that  thereupon  a  great  many  of  his 
said  employees  entered  into  said  arrangement  with  him,  and  the 
prices  for  making  of  the  different  parts  of  the  work  were  fixed  and 
agreed  upon  among  themselves,  by  said  operatives,  and  by  your  com- 
plainant, and  your  complainant  continued  to  carry  on  his  said  busi- 
ness without  any  trouble  or  annoyance  from  any  person  or  persons 
under  said  arrangement. 

2nd.  And  your  complainant  further  shows  that  there  is  a  certain 
association  in  said  Lynn,  called  the  Lusters'  Protective  Union,  which 
is  a  voluntary  association  and  composed  of  persons  who  work  upon 
one  branch  of  the  boot  and  shoe  business,  to  wit,  in  lasting  said 
boots  and  shoes,  and  that  the  said  defendant,  Charles  E.  Perkins,  is 
president  of  the  said  voluntary  association,  and  the  said  Charles  H. 
Leach  is  secretary  of  said  voluntary  association. 

3rd.  And  your  complainant  further  shows  that  on  the  fifth  day  of 
January,  iS87,  the  defendant  Leach,  acting  for  himself  and  the  defend- 
ant Perkins,  called  upon  your  complainant  and  made  representations 
to  him  that  he  had  called  to  see  your  complainant  with  reference  to 
the  prices  for  labor  that  he  was  paying  and  was  going  to  pay  his 
lasters,  and  your  complainant  then  and  there  stated  to  said  Leach 
that  he  had  nothing  to  do  with  the  prices;  that  the  prices  were  to  be 
fixed  by  the  men  engaged  in  that  branch  of  the  business,  and  that  he 
should  pay  whatever  prices  should  be  agreed  upon;  and  the  defend- 
ant Leach  thereupon  left  your  complainant,  and  from  said  time  until 
the  eighth  day  oi  January  there  was  no  trouble  between  your'  com- 
plainant and  his  employees  who  were  lasting  in  his  said  factory;  that 
on  the  eighth  day  of  January  certain  of  the  lasters  in  his  employ, 
with  the  concurrence,  and  in  fact  at  the  instigation  of  the  said 
defendants  and  other  members  of  said  association  not  known  to 
your  complainant,  gave  notice  of  their  intention  to  leave  the  employ 
of  your  complainant,  that  they  were  compelled  to  do  so  by  reason  of 
statements  made  to  them  by  the  said  defendants  and  other  members 
of  the  association  as  aforesaid,  and  that  they  did  not  dare  to  work 
for  him  on  account  of  said  Perkins,  Leach,  and  other  members  of  said 
association;  and  thereupon  said  employees  who  were  engaged  at  said 
time  in  the  work  of  lasting  shoes  for  your  complainant,  left  his 
employ. 

4th.  And  your  complainant  further  shows  that  there  were  at  that 
time,  in  fact,  many  persons  competent  and  willing  to  take  situations 
vacated  by  the  employees  who  had  so  left  your  complainant's  employ, 
but,  in  order  to  prevent  and  intimidate  such  persons  from  entering 
into  engagement  with  your  complainant  for  carrying  on  his  said 
business,  and  to  prevent  and  intimidate  the  employees  who  had  quitted 
your  complainant's  employ  from  re-engaging  themselves,  the  defend- 
ants, with  the  assent  and  concurrence  of  the  members  for  the  time 
being  of  said  association,  and  out  of  moneys  contributed  by  the  asso- 
ciation for  that  purpose,  on  said  eighth  day  oi  January  published  and 
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caused  to  be  carried  in  front  of  your  complainant's  factory  by  a  boy 
hired  by  the  defendants  and  paid  from  the  moneys  of  the  said  asso- 
ciation, a  certain  placard  bearing  the  following  inscription:  "  Lasters 
are  requested  to  keep  away  from  P.  P.  Sherry's.     Per  order  L.  P.  U." 

5th.  And  your  complainant  says  that  in  consequence  of  said  ban- 
ner appearing  in  front  of  his  factory,  large  crowds  of  people  were 
gathered  together  whenever  the  men  in  his  employ,  and  who  were 
engaged  in  the  business  of  lasting  shoes,  left  their  work;  and  among 
said  crowds  were  many  members  of  said  association  whose  names  are 
unknown  to  your  complainant;  and  that  said  crowds  being  so  gath- 
ered, and  when  his  men,  in  his  employ,  as  aforesaid,  left  his  factory 
to  return  to  their  homes,  they  were  set  upon,  beaten  and  injured, 
and  threatened  with  great  bodily  injury  and  harm,  if  they  should 
continue  in  the  employ  of  your  complainant;  and  many  were  com- 
pelled by  said  members  of  said  association  to  go  to  the  hall  then  and 
there  occupied  by  said  association  and  were  then  and  there  threatened 
bodily  injury  by  said  defendants  Perkins  and  Leach,  and  other  mem^ 
bers  of  said  association,  if  they  continued  in  the  employ  of  your 
complainant;  and  the  said  Z^dt^^,  as  your  complainant  is  informed 
and  believes,  acting  for  himself,  and  as  secretary  of  said  association, 
with  two  other  members  of  said  association,  whose  names  are 
unknown  to  your  complainant,  on  the  twenty-sixth  day  of  said  Janu- 
ary called  upon  one  Hamilton  Wright,  who  was,  then  and  there,  in 
the  employ  of  your  complainant,  and  engaged  in  lasting  shoes  in  said 
employ,  and  threatened  the  said  Wright  with  bodily  harm  and  injury 
if  he  continued  to  remain  in  the  employ  of  said  complainant,  and  by 
threats  and  intimidations  endeavored  to  compel  him  to  leave  the 
employ  of  your  complainant  and  to  leave  said  city,  and  the  said 
Leach,  as  your  complainant  is  informed  and  believes,  acting  for  him- 
self and  in  behalf  of  said  association,  and  with  divers  other  members 
of  said  association,  who  are  unknown  to  your  complainant,  on  the 
thirty-first  day  of  January  endeavored  by  threats  and  intimidations  to 
prevent  one  Doyle,  who  was,  then  and  there,  in  the  employ  of  your 
complainant  as  a  laster,  to  leave  said  employ,  threatening  his  life  if 
he  did  not  do  so;  and  the  said  defendants,  Perkins  Sind  Leach,  and 
other  members  of  said  association,  who  are  unknown  to  your  com- 
plainant, on  divers  other  days  and  times  between  the  eighth  day  of 
January  and  the  filing  of  this  bill  of  complaint,  have  threatened 
bodily  harm  and  injury  to  divers  other  men  in  the  employ  of  your 
complainant,  or  who  were  willing  to  enter  into  the  employ  of  your 
complainant,  and  by  force  and  intimidation  have  endeavored  to  pre- 
vent your  complainant  from  securing  men  competent  and  willing  to 
work  as  lasters  in  his  said  factory. 

6th.  And  your  complainant  further  says  that,  on  the  eleventh  day 
of  February,  one  Jeremiah  Meirs,  who  was,  then  and  there,  employed 
by  your  complainant  as  a  laster,  was  followed  by  persons  instigated 
by  the  acts  of  the  defendants  and  other  members  of  the  association, 
and  was  beaten,  injured  and  confined  to  his  house  as  the  result  of 
the  injuries  received,  as  aforesaid,  and  is  afraid  to  work  again  for 
your  complainant,  although  he  is  anxious  and  willing  to  do  so,  on 
account  of  the  acts  of  said  defendants  and  other  members  of  said 
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association;  and  on  February  hventy-third  the  said  Leach,  as  your 
complainant  is  informed  and  believes,  threatened  one  Barrett^  who 
was  in  the  employ  of  your  complainant  as  a  laster,  with  bodily  harm 
if  he  continued  to  remain  in  said  employ,  and,  by  threats  and  intimi- 
dations, endeavored  to  force  him  to  leave  said  employ. 

And  your  complainant  further  shows  that  on  the  seventeenth  day  of 
April  last  past  ow^  William  McDermott,  who  was  in  the  employ  of  your 
complainant  as  a  laster,  was  compelled  by  certain  members  of  said 
association  whose  names  are  unknown  to  your  complainant  to  go  to 
the  hall  then  and  there  occupied  by  said  association,  and  the  said 
members  of  the  said  association,  together  with  the  said  Leach,  did 
then  and  there  threaten  him,  the  said  McDermott,  that  if  he  continued 
to  work  for  said  Sherry  that  he  would  be  fixed  the  same  as  the  other 
men  had  been  who  had  worked  for  said  Sherry,  meaning  thereby  the 
men  who  had  been  assaulted;  that  the  ssdd  McDermott  was  then  and 
there  intimidated  from  working  for  said  Sherry  and  then  and  there 
left  his  employ  on  account  of  said  intimidations  as  aforesaid. 

7th.  And  the  said  banner  and  acts  of  the  said  defendants  were  part 
of  a  scheme  of  the  defendants,  and  the  said  association,  whereby  by 
threats  and  intimidations,  to  prevent  persons  from  hiring  themselves 
to,  or  accepting  work  from,  your  complainant,  and  there  were  divers 
persons  in  and  in  the  vicinity  of  Lynn,  and  elsewhere,  who,  by  reason 
of  such  notices  and  the  liabilities  under  which  they  would  place  them 
in  regard  to  said  association,  were  intimidated  and  prevented  from 
hiring  themselves  to  your  complainant. 

8th.  And  your  complainant  further  shows,  that  for  the  purposes  of 
intimidation  and  preventing  men  from  entering  into  the  employ  of 
your  complainant,  the  said  defendants  continued  to  have  said  banner 
carried  in  front  of  his  said  factory  from  the  ^2^6.  fifth  dsiy  oi  January 
until  the  twenty-second  day  oi  March  last  past,  when  the  said  defend- 
ants, in  order  to  prevent  persons  from  entering  into  engagement 
with  your  complainant  for  carrying  on  his  business,  and  to  prevent 
men  who  had  formerly  worked  as  lasters  for  your  complainant,  and 
who  had  left  on  account  of  the  acts  of  the  defendants,  and  on  account 
of  the  threats  and  intimidations  used  by  the  said  defendants,  and  for 
the  purpose  of  deceiving  the  same,  and  with  the  assent  and  concur- 
rence of  the  members  for  the  time  being  of  the  said  association,  and 
out  of  moneys  contributed  by  the  association  for  that  purpose,  pub- 
lished and  caused  to  be  carried  by  a  boy  employed  by  said  defendants 
for  said  association,  and  paid  out  of  the  money  of  said  association,  a 
certain  placard  of  the  tenor  following,  "Lasters  on  a  strike;  all 
lasters  are  requested  to  keep  away  from  F.  F.  Sherry's  until  the 
present  trouble  is  settled.     Per  order  L.  F.  U." 

9th.  And  your  complainant  further  shows  that  there  is  no  strike 
in  his  business  and  there  is  no  trouble  between  himself  and  his 
employees,  but  the  said  defendants  and  other  members  of  said  asso- 
ciation have  caused  said  banner  to  be  published  and  carried  for  the 
purpose  of  deceiving  the  public  and  for  the  purpose  of  intimidating 
and  preventing  many  competent  persons  who  are  willing  to  take 
situations  in  the  employ  of  your  complainant  as  lasters,  from  hiring 
themselves  to,  or  accepting  work  from,  your  complainant. 
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loth.  And  your  complainant  has  remonstrated  with  the  said  defend- 
ants and  other  members  of  said  association  against  the  continuance 
of  said  banners  and  placards,  but  the  said  defendants  and  other 
members  of  said  association  not  known  to  your  complainant,  for  the 
purpose  of  injuring  your  complainant  in  his  business  and  for  the 
purpose  of  depriving  him  of  the  rights  of  carrying  on  his  business 
and  employing  whomsoever  he  may  see  fit,  and  for  the  purpose  of 
intimidation  and  threatening,  and  for  the  purpose  of  exciting  riot 
and  disturbances  in  front  of  his  factory,  insisted,  and  still  insist, 
upon  keeping  said  banner  or  placard  exposed  to  public  view  in  front 
of  the  factory  of  your  complainant;  whereby,  by  reason  of  all  the 
acts  of  all  the  said  defendants  and  the  association  as  aforesaid,  they 
have  in  fact  intimidated  and  prevented  persons  from  hiring  them- 
selves to,  and  accepting  work  and  employment  from,  your  com- 
plainant; they  have  caused  certain  persons  in  the  employ  of  your 
complainant  to  be  put  in  fear  of  great  bodily  harm  and  injury,  and 
the  persons  so  in  his  employ  are  in  danger  of  bodily  injury  and  of 
their  lives,  and  are  being  constantly  threatened  by  said  defendants 
and  other  members  of  said  association  unknown  to  your  complainant, 
and  by  persons  instigated  by  the  aforesaid  acts  of  the  defendants  and 
said  other  members  of  said  association. 

nth.  And  your  complainant  further  shows  that  the  business  carried 
on  by  him  is  of  considerable  magnitude,  and  the  good-will  thereof  is 
of  great  value,  that  it  is  essential  to  the  maintenance  of  said  business 
that  he  should  be  able  to  continue  in  the  same  without  stoppages; 
that  he  receives  orders  for  the  manufacture  of  his  products  which 
must  be  delivered  within  certain  times,  and  if  he  should  be  unable  to 
carry  out  his  contract,  he  would  be  put  to  great  loss  and  damage, 
and  the  people  in  his  employ  and  dependent  upon  him  for  wages  and 
for  a  share  of  the  profits  of  his  business,  would  be  injured  and  the 
same  would  be  injured,  and,  in  addition  to  said  loss  arising  from 
cessation  of  work,  the  good-will  of  his  business  would  be  greatly 
diminished  in  value  and  his  property  would  suffer  great  damage. 

1 2th.  And  your  complainant  further  shows  that  he  manufactures, 
in  competition  with  others,  a  certain  line  and  grade  of  boots  and 
shoes,  and  that  he  has  certain  customers  whose  orders  he  is  obliged 
to  fill  from  time  to  time  as  he  receives  them,  and  by  the  acts  of  the 
defendants  and  of  the  association,  he  is  prevented  from  carrying  out 
said  orders  as  fully  and  as  effectually  as  he  might  do  if  not  inter- 
fered with  and  injured  by  their  said  acts;  and  if  said  acts  of  the 
defendants  and  said  association  are  permitted,  he  will  lose  said  orders 
and  customers  for  his  products,  and  his  business  will  be  irreparably 
injured  and  destroyed,  and  the  value  of  his  property  severely 
diminished  and  put  in  jeopardy  of  being  lost  entirely. 

13th.  And  your  complainant  therefore  prays  that  the  defendants 
Perkins  and  Leach,  as  well  on  their  own  behalf  as  on  behalf  of  all 
members  of  the  association,  their  servants  and  agents,  may  be 
restrained  from  printing  or  publishing  any  placards,  banners,  or 
advertisements  similar  to  those  already  set  forth,  or  of  the  like  effect, 
and  of  having  the  same  carried  as  above  set  forth,  or  use  any  other 
methods  whereby  the  property  of  your  complainant,  or  his  business, 
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or  the  interests  of  those  in  his  employ,  might  be  damnified  or  injured, 
or  whereby  any  persons  may  be  unlawfully  hindered  from  working 
in  your  complainant's  factory  or  from  hiring  themselves  to,  or 
accepting  work  from,  your  complainant;  and  that  the  defendants  may 
be  compelled  to  pay  the  costs  of  this  suit;  and  for  such  other  and 
further  orders  and  decrees  in  the  premises  as  justice  requires. 

Patrick  P.  Sher/y. 
Hurlburt  dr*  Lucie, 
Solicitors  for  the  Complainant. 

b.  From  Picketing. 
Form  No.  10922.' 

{Caption  as  in  Form  No.  ^73.) 

The  plaintiff  alleges, — 

First.  And  the  plantiff  says  that  he  is  at  present,  and  has  been  for 
many  years,  engaged  in  business  as  a  manufacturer  of  parlor  suits, 
lounges,  student  chairs,  furniture,  couches,  etc.,  in  the  premises 
numbered  I4I,  14^,  H5,  and  lJi.7  North  street  in  said  Boston,  and 
employs  a  large  number  of  men  in  carrying  on  his  said  business  in 
said  premises;  that  there  are  in  said  ^<9j-/<?«  certain  associations  called 
'■^ The  International  Furniture  Workers  Union  of  America,"  and  "77?^ 
Wood  Workers  Local  Union,"  Nos.  2Jf.  and  53,  composed  of  persons 
engaged  in  similar  occupations  to  that  of  the  defendants,  of  which 
the  said  defendant,  George  M.  Guntner^  is  agent. 

Second.  That  on  or  about  October  11,  i894,  he  received  a  com- 
munication from  the  defendant  unions,  a  copy  whereof  is  hereto 
annexed  and  marked  A. 

Third.  That  on  or  about  Wednesday,  November  21,  i?>9Jf.,  without 
notice  and  without  warning,  all  of  the  individual  defendants,  except 
the  said  George  M.  Guntner,  struck,  and  left  the  plaintiff's  employ- 
ment and  premises  in  a  body. 

Fourth.  That  since  said  November  21,  i89^  he  has  endeavored  to 
carry  on  his  said  business  in  said  premises,  and  to  employ  other  men 
to  fill  the  places  of  said  defendants,  but  that  the  said  defendants, 
their  agents  and  servants,  have  wilfully  and  maliciously  continuously 
patrolled  the  streets  in  front  of  said  premises  in  groups  and 
squads,  and  have  used  indecent  language  and  epithets,  and  vile 
language,  to  those  working  in  his  employ  in  the  places  made  vacant 
by  the  defendants,  that  they  have  wilfully  and  maliciously  blocked 
up  the  doorway  and  entrance  of  his  said  premises,  and  there  inter- 
cepted, interfered  with,  and  intimidated  persons  who  desired  to  visit 
the  factory  and  premises  aforesaid  for  the  purpose  of  engaging  in  the 
employment  of  the  plaintiff,  and  for  the  purpose  of  trading  with  the 
plaintiff;  that  they  have  wilfully  and  maliciously  intimidated  and 
threatened  the  parties  whom  he  has  employed  as  aforesaid  to  their 
said  places,   with  bodily  harm  if  they  continued  in  the  plaintiff's 

1.  This  form  is  copied  from  the  origi-     to  a  private   nuisance,    which   equity 
nal   papers   in   Vegelahn   v.  Guntner,     will  restrain  by  injunction. 
167  Mass.  92,  in   which  case  the  facts        See,    generally,    supra,    note    I,    p. 
alleged  in  the  bill  were  held  to  amount    826. 
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employment,  and  have  caused  certain  new  men  employed  as  afore- 
said to  leave  the  employment  of  the  plaintiff  and  said  premises. 

Fifth.  That  the  said  defendants,  their  agents  and  servants,  have 
notified  the  insurance  companies  that  the  property  there  was  in 
danger,  and  have  attempted  to  effect  a  cancellation  of  the  insurance 
carried  by  the  plaintiff  on  his  stock  of  goods;  that  they  have  followed 
the  delivery  team  of  the  plaintiff  in  divers  places  and  cities,  have 
been  to  several  customers  of  the  plaintiff  and  threatened  to  injure 
said  customers  of  the  plaintiff  and  their  business  if  they  continued  to 
trade  with  the  plaintiff,  and  generally  to  injure  the  said  plaintiff  in 
his  said  business,  and  to  prevent  his  continuing  to  carry  on  said  busi- 
ness; that  said  defendants,  their  agents  and  servants,  have  been  and 
are  a  veritable  nuisance  and  obstruction  to  persons  traveling  on  said 
street,  and  to  persons  in  the  employ  of  the  plaintiff,  and  to  persons 
intending  to  trade  with  the  plaintiff  at  his  said  premises.  And  all 
acts  of  defendants  are  a  part  of  a  scheme  to  prevent  persons  from 
entering  the  employment  of  the  plaintiff  and  from  continuing  in  said 
employment,  and,  in  like  manner,  to  prevent  other  persons  from 
entering  into  such  employment. 

Sixth.  That  the  business  carried  on  by  the  plaintiff  is  a  large  one, 
and  that  the  good-will  is  of  considerable  value,  in  both  of  which  the 
plaintiff  has  already  been  injured;  and  if  the  defendants  are  permitted 
to  continue,  both  said  business  and  said  good-will  would  be  further 
seriously  injured  and  destroyed. 

Wherefore  the  plaintiff  prays  that  an  injunction  issue  from  this 
honorable  court,  strictly  enjoining  and  restraining  the  said  respond- 
ents, and  all  and  every  person  before  named,  to  desist  and  refrain 
from  visiting  the  said  factory  and  said  premises  occupied  by  the 
plaintiff,  or  causing  any  other  person  or  persons  to  visit  said  factory 
and  said  premises,  or  from  stopping  or  remaining  in  the  vicinity  of 
said  factory  and  said  premises  for  the  purpose  of  interfering  with  the 
workmen  of  the  plaintiff  or  any  person  who  may  desire  to  visit  the 
factory  or  premises  of  the  plaintiff  for  the  purpose  of  engaging  in  the 
employment  of  the  plaintiff;  or  by  intimidation,  insults,  or  threats, 
inducing  any  person  in  the  employment  of  the  plaintiff  to  leave  such 
employment;  or  by  intimidation,  insults,  or  threats,  inducing  any 
person  to  refrain  from  entering  into  the  employment  of  the  plaintiff; 
and  that  the  defendant  and  all  members  of  the  association  from  any 
and  all  acts,  or  the  use  of  any  methods,  within  or  in  the  immediate 
vicinity  of  the  plaintiff's  said  factory  and  said  premises,  which  will 
tend  to  hinder,  impede,  or  obstruct  the  plaintiff  in  the  transaction  of 
the  business  of  the  plaintiff  at  said  factory  and  in  said  premises;  or 
hinder,  intimidate,  or  annoy  the  workmen  of  the  plaintiff  as  they  visit 
said  factory  and  premises  or  depart  from  the  same,  and  from  annoy- 
ing and  intimidating  persons  who  may  desire  to  work  in  the  plain- 
tiff's premises;  and  for  such  further  relief  as  to  this  honorable  court 
shall  seem  just  and  meet. 

Frederick  O.  Vegelahn. 
Suffolk,  ss. 

Then  personally  appeared  the  above-named  Frederick  O.  Vegelahn, 
and  made  oath  that  the  allegations   of  the  foregoing  bill  are  true, 
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except  such  as  are  stated  upon  information  and  belief;  and  as  to  such 
matters,  he  believes  them  to  be  true.     Before  me, 

Frank  E.  Dickerman,  Justice  of  the  Peace. 


14.  To  Restrain  Nuisance.^ 

a.  Blast-furnace. 
Form  No.  10923.' 

{Commencement  of  writ  as  in  Form  No.  2775.  Y 

Michael  Murtha^  of  Chelsea,  county  of  Suffolk,  complainant  in 
equity,  for  that  the  said  Murtha  is  the  owner  of  a  freehold  estate  in 
two  adjoining  lots  of  land,  with  the  buildings  thereon,  in  Chelsea, 
in  said  county,  said  lots  being  numbered  9J^.  and  96  on  the  plan  of  the 
Cary  Improvement  Company's  land  in  Chelsea,  dated  i876,  recorded 
with  Suffolk  deeds.  Lot  9Jf.  has  two  buildings  thereon,  one  occupied 
by  the  complainant  and  a  tenant  and  the  other  occupied  by  a  tenant 
of  said  complainant.  Lot  9Q  is  a  vacant  lot  adjoining  lot  91)..  Said 
lot  96  is  contiguous  to  the  land  and  buildings  occupied  by  the 
respondents;  said  respondents  wrongfully  keep  and  use  the  said 
buildings  as  an  iron-foundry  and  machine-shop  for  the  manufacture 
of  articles  of  steel  and  iron,  and  keep  and  use  engines,  hammers,  and 
other  machinery  and  furnaces  for  the  melting  of  iron  and  furnishing 
power;  that  the  said  respondents  consume  large  quantities  of  coal, 
on  account  of  which,  and  on  account  of  the  methods  of  melting  and 
treating  the  iron  used  by  the  said  respondents,  noisome  and  offensive 
smells  and  odors  arise  from  the  buildings,  and  large  quantities  of 
coal-dust,  smoke,  ashes,  cinders  and  sparks  arise  from  the  chimneys 
of  said  buildings  and  diffuse  themselves  over  and  through  the  build- 
ings owned  by  the  complainant,  filling  the  rooms  with  soot  and  dirt 
and  injuring  the  goods  and  the  furniture  of  the  complainant,  and 
prejudicing  the  health  and  comfort  of  himself  and  his  family  and  his 
tenants,  and  causing  the  said  tenants  to  move  out  and  thus  depriving 

1.  Ezhaastion  of  Bemedies.  —  Where  To  entitle  a  party  to  an  injunction  in 
there  is  another  remedy,  apparently  a  case  of  nuisance,  the  injury  to  be  re- 
adequate,  to  abate  a  public  nuisance,  strained  must  be  such  as  cannot  be 
an  information  by  the  attorney-general  adequately  compensated  by  damages, 
for  an  injunction  should  aver  that  this  or  it  must  be  irremediable  or  lead  to 
remedy  has  been  sought  and  relief  irremediable  mischief.  Middleton  v. 
refused.  Thus  by  Mass.  Pub.  Stat.  Franklin,  3  Cal.  238. 
(1882).  c.  106,  §  77,  the  mayor  and  al-  2.  This  form  is  copied  from  the  origi- 
dermen  or  selectmen  of  a  city  or  town  nal  records  in  Murtha  v.  Lovewell,  166 
were  given  certain  powers  of  regula-  Mass.  3qi.  The  bill  failed  of  its  ob- 
tion  over  gas  companies.  An  informa-  jects  because  of  facts  set  up  in  the  an- 
tion  against  a  gas  company,  brought  swer  and  made  good  at  the  hearing, 
by  the  attorney-general  to  enjoin  dig-  but  the  sufficiency  of  the  complaint  as 
ging  up  a  street,  was  held  fatally  de-  to  form  was  not  questioned, 
fective  because  it  was  not  alleged  that  See,  generally,  supra,  note  r,  p.  826. 
an  application  had  been  made  to  the  8.  This  action  was  begun  by  insert- 
mayor  and  aldermen  for  relief  and  that  ing  the  bill  in  a  common  writ  of  attach- 
relief  had  been  refused.  Kenney  v.  ment,  according  to  the  provision  in 
Consumers'  Gas  Co.,  142  Mass.  417.  Mass.  Pub.  Stat.  (1882),  c.  151,  §  5. 
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your  complainant  of  the  gains  that  would  come  from  selling  or  rent- 
ing the  same,  and  said  ashes,  cinders  and  sparks  arising  from  the 
respondents'  chimneys  scatter  themselves  over  the  vacant  lot  belong- 
ing to  your  complainant,  being  the  lot  numbered  96  above  referred 
to,  and  burn  the  grass  and  the  outbuildings,  and  whatever  may  be 
lying  on  said  lot,  making  the  said  lot  useless  either  for  building  pur- 
poses or  for  any  other  purpose,  to  the  great  injury  and  damage  of 
your  complainant. 

Wherefore  your  complainant  being  specially  injured  prays  that  the 
respondents  may  answer  all  and  singular  the  premises,  but  not  on 
oath,  answer  on  oath  being  expressly  waived;  and  he  further  prays 
that  an  injunction  be  granted  against  the  said  respondents  continuing 
said  odors  and  said  furnaces;  and  that  the  matter  be  referred  to  a 
master  to  determine  the  amount  of  damage  suffered  by  the  com- 
plainant; and  that  your  complainant  may  have  such  other  and  further 
relief  as  the  nature  of  the  case  may  require. 


{Conclusion  of  writ  as  in  Form  No.  2775. ) 


By  his  attorney, 
James  E.  Young. 


b.  Blasting. 

Form  No.  10924. 

(Precedent  in  Brennan  v.  Schreiner,  28  Abb.  N.  Cas.  (N.  Y.  Super.  Ct.)48i.)* 

\{Title  of  court  and  cause  as  in  Form  No.  59^6.)]  ^ 

First.  That  the  plaintiff  is,  and  was,  at  the  times  hereinafter  men- 
tioned, the  owner  of  the  premises  known  as  No.  Ifi5  East  88th  Street, 
on  which  she  has  constructed  a  five  story  brick  apartment-house,  lOIf. 
feet  deep,  occupied  by  nine  tenants. 

Second.  That  as  plaintiff  is  informed  and  believes  the  defendant, 
Joseph  Schreiner,  is  the  owner  of  the  lots  Nos.  Ifi7  and  Jfi9  East  88th 
Street. 

Third.  That  as  plaintiff  is  informed  and  believes  said  premises, 
Nos.  ^07  and  Jfid  East  88th  Street,  are  covered  with  rock  which  extends 
a  considerable  depth  below  the  surface  and  forms  part  of  the  stratum 
of  rock  which  runs  underneath  plaintiff's  aforesaid  dwelling-house. 

Fourth.  That  as  plaintiff  is  informed  and  believes  said  Joseph  J. 
Schreiner,  through  the  defendant,  Joseph  Gallick,  employed  by  him  on 
contract,  is  now  engaged  in  excavating  dirt  and  rock  from  the  said 
premises,  and  said  Joseph  Gallick  is  now,  and  has  been,  taking  out 
the  said  rock  from  said  lot  by  blasting  with  dynamite  and  other 
explosive  substances. 

Fifth.  That  by  said  blasting  on  April  i^and  H,  iS92,  and  on  vari- 
ous other  days  at  about  said  period,  the  ceilings  of  the  upper  stories 
of  plaintiff's  premises  and  the  partition-walls  were  cracked;  that  the 
front-door  sills  were  cracked  and  raised  so  high  that  the  front  door 

1.  See  supra,  note  3,  p.  go6.  See,  generally,  supra,  note   i,  p.  826. 

2.  It  was  held  that  this  complaint  3.  The  matter  to  be  supplied  within 
presented  a  sufficient  case  for  relief  by  [  ]  will  not  be  found  in  the  reported 
injunction.  case. 
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will  not  close;  that  most  of  the  plaster  in  the  house  was  loosened; 
that  the  whole  house  was  raised  upon  the  easterly  side  by  the  said 
blasting,  and  the  front  wall  of  said  plaintiff's  premises  was  cracked 
from  top  to  bottom,  and  plaintiff  fears  that  if  said  blasting  be  con- 
tinued that  the  said  apartment-house  will  be  greatly  weakened  and 
perhaps  fall  to  the  ground. 

Sixth.  On  information  and  belief,  that  said  rock  on  which  plaintiff's 
foundation  rests  is  one  and  the  same  mass  of  rock  as  that  blasted  by 
defendant,  and  that  it  is  impossible  to  remove  said  rock  immediately 
adjoining  plaintiff's  premises  even  with  the  greatest  care  and  without 
negligence  without  causing  damage  as  aforesaid  to  plaintiff's  premises, 
and  that  said  blasting  is  in  its  nature  dangerous,  and  that  said  con- 
tract to  blast  said  rock  is  intrinsically  dangerous  to  others. 

Seventh.  That  the  tenants  in  said  apartments,  consisting  of  nine 
families,  have  threatened  to  move  out  on  account  of  said  blasting. 

Eighth.  That  plaintiff  has  caused  inquiry  to  be  made  of  said 
defendant  Schreiner,  and  he  has  said  he  would  not  in  any  way  be 
responsible  for  any  damage  caused  by  said  blasting. 

Ninth.  That  as  plaintiff  is  informed  and  believes  from  inquiries 
made  of  one  Lawrenee  O'Neill  and  A.  C.  Pucci,  said  defendant  Gallick 
is  not  a  man  of  any  pecuniary  responsibility. 

Wherefore,  plaintiff,  being  remediless  except  by  the  interposition 
of  the  equitable  powers  of  the  court,  prays  judgment: 

First.  That  the  defendants,  Joseph  Gallick  and  Joseph  J.  Schreiner, 
their  agents,  servants,  and  employees  may  be  enjoined  and  restrained 
from  blasting  rock  on  the  aforesaid  premises  adjoining  the  premises 
of  the  plaintiff  in  such  manner  that  any  injury  whatever  may  be  done 
to  plaintiff's  premises,  and  inasmuch  as  the  blasting  of  rock  cannot 
be  conducted  upon  said  premises  so  adjoining  plaintiff's  premises 
without  injury  to  said  plaintiff's  premises,  said  blasting  being  in  its 
nature  dangerous,  that  they  may  be  perpetually  enjoined  and 
restrained  from  excavating  said  rock  by  blasting  by  means  of  dyna- 
mite or  other  explosive  substance. 

Second.  That  the  plaintiff  may  have  such  other  and  further  relief 
in  the  premises  as  may  be  just  and  proper,  together  with  costs  of 
this  action. 

^Signature  and  verification  as  in  Form  No.  59^6.)]^ 

e.  Burning  Brick  with  Bituminous  Coal. 

Form  No.  10925. 

(Precedent  in  Fogarly  v.  Junction  City  Pressed  Brick  Co.,  50  Kan.  482.)* 

l^Tille  of  court  and  cause  as  in  Form  No.  59^7.)]^ 

That  the  said  defendant,  the  Junction  City  Pressed  Brick  Company, 
IS  a  corporation  created  by  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Kansas,  and  engaged  in  the  business  of  burning 

1.  The  matter  to  be  supplied  within  district  court,  sustaining  a  demurrer  to 
[]  will  not  be  found  in  the  reported  this  petition,  was  reversed,  with  in- 
case, structions  to  overrule  the  demurrer. 

2.  In   this  case,   a  judgment   of  the        See,  generally,  supra,  note  i,  p.  826. 
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brick,  at  Junction  City  in  said  county ;  that  said  plaintiff  is  now  and 
has  been  for  a  long  period  of  time  the  owner  and  in  possession  of 
the  following  described  real  estate  in  the  said  county  of  Geary  and 
described  as  follows,  to  wit:  Special  section  number  9,  and  also  lots 
numbered  7  and  ^,  all  in  township  number  12  south,  of  range  6  east; 
that  at  the  time  and  times  hereinafter  mentioned  the  said  plaintiff 
was  in  possession  of  said  real  estate  except  a  small  tract  of  about 
/ze/i;  acres  leased  to  the  said  defendant  company  as  hereinafter  stated; 
that  said  land  has  been  cultivated  in  fall  wheat  for  several  years  last 
past,  and  was  sowed  to  fall  wheat  in  the  fall  of  \^88\  that  said  plain- 
tiff had  growing  upon  said  land,  in  the  season  of  xZSS  and  i8<?P, 

acres  in  fall  wheat  which,  in  the  spring  of  \%89  was  growing  and  in 
good  condition  on  said  land  owned  and  possessed  by  the  said  plain- 
tiff; that  on  or  about  the  1st  day  of  August,  iS88,  the  said  defendant 
brick  company  leased  from  the  plaintiff  about  two  acres  of  said  land, 
for  the  period  of  one  year,  with  option  to  renew  said  lease  from  year 
to  year  for  ^ve  years;  said  lease  to  commence  on  the  1st  day  of 
August,  iS88;  said  defendant  company  was  to  have  the  use  of  the 
water  power  owned  by  the  said  plaintiff,  and  known  as  Fogarty  s  mill, 
to  run  one  Eureka  brick  press;  the  rental  was  of  %100  per  month; 
said  lease  was  upon  further  condition,  that  said  defendant  company 
was  to  properly  and  carefully  manage  and  control  the  power  so  to 
be  supplied,  and  in  no  way  to  interfere  with  or  injure  the  property 
rights  of  said  plaintiff,  and  to  commit  no  injury  on  said  premises  of 
said  plaintiff  during  the  existence  of  said  lease.  A  copy  of  said 
lease  is  hereto  attached,  marked  "  Exhibit  ^." 

At  the  time  of  making  said  lease,  the  plaintiff  was  unacquainted 
with  the  methods  to  be  used  by  the  said  defendant  brick  company 
in  burning  brick,  and  was  not  informed  by  the  said  defendant  com- 
pany whether  it  would  use  bituminous  coal  or  wood  in  burning  its 
kilns.  The  said  defendant  company  went  into  possession  of  said  two 
acres  of  land  and  erected  kilns  thereon,  and  during  the  season  of 
i859  burned  several  kilns  of  brick  thereon.  In  burning  said  kilns  of 
brick,  said  defendant  company,  by  its  employes  and  agents,  used 
bituminous  coal  in  considerable  quantities  placed  in  spaces  left  in  the 
kilns  among  the  unburned  brick;  and  also  in  the  flues  left  in  said 
kilns  for  the  purpose  of  burning  said  kilns. 

By  the  methods  used  by  the  said  defendant  company,  and  by  the 
fuel  used,  to  wit,  bituminous  coal,  during  the  burning  of  said  kilns  a 
very  considerable  quantity  of  corrosive  gas,  called  sulphuric  acid  gas, 
was  generated,  and,  having  been  compressed  to  a  certain  degree, 
when  allowed  to  escape  from  and  above  said  kilns,  was  carried  up  by 
draft  and  disseminated  above  the  kilns  of  the  said  defendant  com- 
pany and  in  the  direction  of  the  wind,  for  quite  a  distance,  and  over 
and  upon  the  growing  wheat  of  the  plaintiff.  Said  sulphurous  acid 
gas,  so  generated  in  the  burning  of  said  brick  kilns  by  the  use  of 
bituminous  coal,  was  and  is  injurious  to  vegetation  of  all  kinds,  and 
particularly  growing  wheat.  This  poisonous  gas,  when  carried  upon 
the  wind,  falls  upon  plants  in  minute  amounts,  and  when  the  blades 
and  leaves  are  damp,  the  gas  is  absorbed,  and  vegetation  blighted. 
During  the  months  oi  April,  May,  Sind  June,  i889,  the  smoke  and 
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poisonous  gas  from  the  kilns  of  the  said  defendant  company,  impreg- 
nated with  sulphurous  acid  gas  produced  by  the  use  of  bituminous 
coal,  was  carried  from  the  said  kilns  of  the  defendant  company  and 
settled  over  and  upon  the  growing  wheat  of  the  said  plaintiff  upon 
the  above  described  premises,  and  thereby  destroyed  and  injured 
the  grain  then  forming  on  the  stems  of  said  wheat,  and  so  blight- 
ing said  wheat  by  said  poisonous  gas  settling  upon  said  crop, 
thereby  destroying  4^  acres  of  said  wheat,  of  the  value  of  %T70.  In 
addition  to  said  Jfi  acres  being  destroyed  so  that  it  was  a  total  loss,  60 
acres  of  said  wheat  was  greatly  damaged  and  injured  by  said  smoke  and 
gas  from  said  kilns,  so  that  it  was  almost  worthless,  to  the  damage 
of  the  said  plaintiff  in  the  sum  of  %1,230,  in  the  aggregate  damage  to 
plaintiff  in  the  sum  of  ^fiOO^  by  means  of  and  from  the  effects  of  the 
said  poisonous  gases,  generated  in  and  coming  from  the  said  defend- 
ant's brick  kiln.  By  reason  of  such  acts  of  the  defendant  company 
in  the  use  of  bituminous  coal  in  burning  its  said  brick  kilns,  the 
plaintiff  has  suffered  great  damage  in  the  loss  of  his  crop  of  wheat. 
If  the  said  defendant  company  continues  the  use  of  bituminous  coal 
in  burning  its  said  kilns,  as  it  threatens  to  do,  it  will  work  great  and 
irreparable  loss  and  damage  to  the  said  plaintiff,  and  to  the  nuisance 
of  the  said  premises  of  the  said  plaintiff.  On  or  about  the  16th  day 
oi  July,  i8<9^,  the  said  plaintiff  requested  the  defendant  company  to 
remove  said  brick  kilns  from  said  premises,  and  to  abate  said  nui- 
sance, but  it  has  not  done  so;  but  said  defendant  company  still  main- 
tains said  brick  kilns,  and  is  still  engaged  in  burning  brick,  by  the 
use  of  bituminous  coal  as  fuel,  which,  if  continued,  will  kill  vegeta- 
tion and  the  crop  which  plaintiff  is  desirous  of  sowing  upon  said 
premises.  If  said  defendant  company  continues  the  use  of  bitu- 
minous coal  as  fuel  in  burning  its  said  kilns,  the  plaintiff  will  be 
unable  to  cultivate  said  premises  or  derive  any  benefit  therefrom; 
and  if  said  nuisance  is  continued  the  plaintiff  must  inevitably  suffer 
great  and  irreparable  damages  and  his  property  thereby  be  greatly 
depreciated  in  value. 

The  plaintiff  therefore  prays  for  a  judgment  against  the  said 
defendant  company  for  the  sum  of  ^,000,  his  damages  so  as  afore- 
said sustained,  and  for  a  decree  upon  the  final  hearing  of  this  case 
perpetually  enjoining  the  defendant  company  from  using  bituminous 
coal  or  other  combustible  material  which  will  generate  poisonous  gas 
injurious  to  vegetation  and  crops  growing  upon  the  plaintiff's  prem- 
ises, while  burning  its  said  brick  kilns,  and  for  such  other  and  further 
relief  as  in  equity  he  may  be  entitled  to,  and  for  the  costs  of  suit. 

\{Signature  and  verification  as  in  Form  No.  5917.y\^ 

d.  Fouling  Stream. 

Form  No.  10926. 
(Conn.  Prac.  Act,  p.  186.  No.  327.)' 
{Commencing  as  in  Form  No.  5912.) 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p. 
[  ]  will  not  be  found  in  the  reported  case.     826. 
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1.  The  plaintiff  owns  a  farm  in  Hebron,  through  which  flows  and 
has  ever  flowed  a  stream,  known  as  Ball  brook. 

2.  The  defendant  owns  a  mill  on  said  brook,  at  a  point  above  the 
plaintiff's  farm,  and  on  May  Isi,  \Z78,  began  to  use  the  same  as  a 
paper  mill. 

3.  In  such  use  of  said  mill,  the  defendant  has  employed,  for  clean- 
ing rags,  sundry  noxious  chemical  substances  and  fluids,  and  has 
allowed  the  same,  after  they  have  been  so  employed,  to  be  thrown 
into  or  mixed  with  the  water  of  said  brook,  whereby  such  water  has 
been  greatly  fouled. 

4.  Before  such  use  of  said  mill,  the  plaintiff  had  always  watered 
his  stock  at  said  brook,  and  had  also  carried  the  water  therefrom  into 
his  house,  by  pipes,  and  was  using  it  for  his  domestic  purposes. 

5.  Since  said  use  of  said  mill,  and  fouling  of  said  water,  the  water 
of  the  brook  where  it  enters  the  plaintiff's  farm,  and  throughout  its 
entire  course  through  the  same,  is  so  foul  and  unwholesome,  that  he 
has  been  and  is  unable  to  use  it  either  for  his  stock  or  his  domestic 
purposes. 

6.  On  June  1st,  i878y  he  notified  the  defendant  of  this  injury  to  the 
water,  and  requested  him  to  desist  from  any  such  use  of  the  brook 
thereafter,  but  the  defendant  has,  notwithstanding,  continued  said 
nuisance  to  the  present  time. 

7.  [The  plaintiff  has  already  been  damaged  to  the  extent  of  $100 
thereby,  andj^  if  said  nuisance  is  continued  permanently,  it  will  ruin 
said  farm. 

The  plaintiff  claims, 

I.   An  injunction  against  the  continuance  of  said  nuisance. 

[2.  %100  damages.]! 

(^Concluding  as  in  Form  No.  5912.^ 

e.  Gambling-house. 

Form  No.  10927. 
(Precedent  in  Hill  v.  Pierson,  45  Neb.  503.)* 

[(^Tiile  of  court  and  cause  as  in  Form  No.  5923?)^ 

The  plaintiff  for  cause  of  action  states: 

I.  That  on  or  about  the  11  th  day  of  December,  a.  d.  \W2,  one 
Frank  A.  Kemp  was  the  absolute  owner  in  fee-simple  of  the  following 
described  property  in  Douglas  county,  Nebraska,  to- wit:  The  west 
twenty-two  feet  of  the  east  one-half  of  lot  4,  in  block  120.  in  the 
original  city  of  Omaha,  county  and  state  aforesaid,  said  property 
being  known  as  No.  1321  Douglas  street,  in  said  city;  and  there- 
upon, to-wit,  on  the  date  aforesaid,  said  Kemp  entered  into  a  lease  in 
writing  for  the  premises   aforesaid  with  the  defendant  Charles  O. 

1.  If  no  damages  are  sought,  this  a  showing  of  some  special  injury  suf- 
should  be  omitted.  fered  by  him,  aside  from  that  suffered 

2.  In  this  case,  the  evidence  failed  to  in  common  with  the  remainder  of  the 
show  a  special  injury  to  plaintiff  suffi-  public. 

cient  to  entitle  her  to  the  relief  asked.  See,  generally,  supra^  note  i,  p.  S26, 
a  public  nuisance  being  enjoined  at  the  3.  The  matter  to  be  supplied  within 
instance  of  a  private  party  only  upon     [  ]  will  not  be  found  in  the  reported  case. 
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Pierson,  which  leasing  was  for  the  term  commencing  on  the  1st  day 
oi  January,  A.  D.  \Z9S,  and  ending  on  the  Slst  day  of  December,  a.  d. 
\Z96,  a  copy  of  which  lease  is  hereunto  attached,  marked  "  Exhibit 
A"  and  made  a  part  of  this  petition. 

2.  That  thereupon  the  said  defendant  Charles  O.  Pierson  entered 
in  and  upon  the  said  premises  as  the  tenant  of  him,  the  said  Frank 
A.  Kemp. 

3.  That  thereafter,  to-wit,  on  or  about  the day  of , 

A.  D.  18 — ,  the  said  Frank  A.  Kemp,  for  a  valuable  consideration, 
did  grant,  bargain,  sell  and  convey,  the  premises  aforesaid  to  this 
plaintiff  by  a  good  and  sufficient  warranty  deed,  through  and  by 
which  this  plaintiff  became  the  absolute  owner  in  fee-simple  of  the 
premises  aforesaid,  taking  the  said  real  estate  free  and  clear  of  all 
incumbrances  save  only  the  lease  aforesaid,  and  thereupon  the  said 
Charles  O.  Pierson  did  accept,  and  has  accepted,  this  plaintiff  as 
landlord  of  the  premises  aforesaid  and  has  paid  rent  for  the  use  and 
occupation  of  the  said  premises  to  this  plaintiff. 

4.  The  plaintiff  further  alleges  that  the  said  defendant  is  main- 
taining a  nuisance  in  and  upon  the  said  premises,  which  nuisance 
consists  in  this,  to-wit,  that  the  said  defendant  is  using  the  said 
premises  as  a  gambling  place,  and  is  keeping  and  maintaining  thereon 
and  therein  gambling  tables,  and  is  maintaining  thereon  and  therein 
a  faro  bank,  and  is  maintaining  and  carrying  on  thereon  and  therein 
games  of  chance,  known  as  keno,  roulette,  hazard,  and  various  other 
and  sundry  games  of  chance,  the  technical  names  of  which  are  to  this 
plaintiff  unknown. 

5.  The  plaintiff  further  alleges  that  the  keeping  and  maintaining 
upon  and  in  the  premises  aforesaid  of  the  nuisance  as  aforesaid  has 
brought  the  premises  aforesaid  into  ill  repute,  and  if  permitted  to  be 
maintained  and  carried  on  in  and  upon  the  said  premises,  the  plaintiff 
will  become  subject  to  statutory  liabilities,  which  will  bring  upon 
her  great  and  irreparable  injuries,  and  will  subject  her  to  public 
scandal  and  disgrace. 

6.  The  plaintiff  further  alleges  that  the  keeping  and  maintaining  of 
the  nuisance  aforesaid  in  and  upon  the  said  premises  is  a  great  and 
irreparable  injury  to  the  plaintiff 's  said  property,  from  the  nature  and 
character  of  which  injury  redress  at  law  would  be  uncertain  and 
inadequate,  and  the  damages  resulting  therefrom  impossible  of  ascer- 
tainment. 

7.  The  plaintiff  further  alleges  that  the  defendant,  for  the  purpose 
of  more  effectually  carrying  on  and  maintaining  said  nuisance  in  and 
upon  said  premises,  is  about  to  alter  and  rebuild  the  interior  part  of 
said  building  by  changing  the  partitions  and  stairways  therein  con- 
tained so  that  the  said  building  shall  be  cut  up  into  divers  and  sundry 
secret  passages,  stairways,  and  rooms,  and  is  about  to  cut  and  alter 
the  water  pipes,  sewer  pipes,  and  gas  pipes  and  connections  thereof 
in  and  upon  the  said  building,  to  the  great  and  irreparable  injury  of 
the  plaintiff  and  her  said  property  and  from  the  nature  and  character 
of  said  property  and  building,  such  alterations,  additions,  and  changes 
of  said  building  would  cause  great  and  irreparable  injury  to  the 
plaintiff's  said  property. 
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Wherefore  the  plaintiff  prays  that  the  said  defendant  and  his  agents 
and  employees,  and  each  of  them,  be  restrained  by  order  of  this 
court  from  maintaining,  or  permitting  to  be  maintained,  or  from 
carrying  on,  or  permitting  to  be  carried  on,  in,  or  upon,  or  about  the 
said  premises  any  games  of  chance,  gambling  tables,  faro  banks, 
roulette  wheels,  or  games  of  poker  or  hazard,  and  each  and  every 
other  game  of,  or  under,  any  name  whatsoever,  and  be  restrained 
from  altering,  changing,  rebuilding,  or  removing  any  of  the  parti- 
tions, walls,  floors,  stair-ways,  passage-ways,  doors,  or  windows  in, 
upon,  or  about  said  building,  and  from  changing,  cutting,  removing, 
or  altering  any  of  the  water  pipes,  sewer  pipes,  or  gas  pipes,  or  the 
connections  thereof,  in,  upon,  or  about  the  said  premises;  and  for 
such  other  and  further  relief  as  in  equity  and  good  conscience  she 
may  be  entitled  to  have. 

\(^Signature  and  verification  as  in  Form  No.  6923.yy- 

f.  Keeping  Swine. 

Form  No.  10928.* 
Supreme  Judicial  Court.  Norfolk,  ss. 

Between 
The  Inhabitants  of  Quincy,  in  the  County  of  Norfolk,  plaintiffs, 

and 

Frank  E.  Kennard  and  Harry  G.  Kennard,  otherwise  called  Harrison  G. 

Kennard,  both  of  Quincy,  in  the  County  of  Norfolk,  defendants. 

1.  At  the  annual  town  meeting  of  the  inhabitants  of  Quincy,  held  in 
March,  A.  D.  1Z88,  a  board  of  health,  consisting  oi  John  H.  Gilbert, 
Joseph  L.  Whiten,  John  F.  Welch,  Joseph  M.  Sheahan  and  Chauncey  M. 
Marstin,  all  of  said  Quincy,  was  duly  elected  and  during  the  same 
month  organized. 

2.  Said  board  of  health,  on  the  eleventh  day  of  July,  a.  d.  i8<?5,  said 
Gilbert  being  then  absent  and  without  the  commonwealth,  duly 
passed  and  adopted  a  regulation  and  order  as  follows,  viz: 

"  Ordered,  that  the  exercise  of  the  trade  or  employment  of  keep- 
ing swine,  which  is  a  nuisance  dangerous  to  the  public  health, 
attended  by  noisome  and  injurious  odors,  and  is  otherwise  injurious 
to  the  estates  of  the  inhabitants  of  Quincy,  be  and  the  same  hereby  is 
forbidden  within  the  limits  of  the  town  of  Quincy,  without  a  permit 
in  writing  first  obtained  from  the  Board  of  Health,  and  in  case  any 
such  permit  shall  be  granted,  the  same  may  be  revoked  at  any  time 
when  the  keeping  of  the  swine  shall,  in  the  opinion  of  the  board,  be 
prejudicial  to  the  public  safety  or  health;  and  the  regulation  of  this 
board  concerning  swine  made  April  26,  1888,  be  and  hereby  is 
rescinded  from  and  after  this  date." 

1.  The  matter  to  be  supplied  within  and  on  the  ground  that  the  order  of  the 
[  ]  will  not  be  found  in  the  reported  board  of  health  was  qualified,  and  not 
case.  absolute,  but  the  demurrer  was  over- 

2.  This  form  is  copied  from  the  ruled  and  this  judgment  affirmed  on 
original  papers  in  Quincy  v.  Kennard,  appeal  and  an  injunction  ordered  to 
151    Mass.    563.     The    defendant    de-  issue. 

murred  to  the  bill  for  want  of  equity        See,  generally,  supra,  note  i,  p.  826. 
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3.  Said  order  was  duly  published  in  the  "  Quincy  Patriot"  a  news- 
paper published  at  said  Quincy,  on  th^  fourteenth  day  of  said  July,  and 
was  also  duly  recorded  in  the  records  of  the  town. 

4.  The  defendants  were  then  and  since  the  occupants  and  persons 
having  charge  of  certain  premises,  situated  on  Fenno  street,  a  public 
street  in  said  Quincy,z.w^  were  employing  and  using  said  premises  for 
the  carrying  on  and  exercise  of  the  trade  or  employment  of  keeping 
swine,  to  wit,  three  hundred,  but  without  any  permit  or  assignment 
obtained  and  had  therefor. 

5.  On  the  twentieth  day  of  said  July,  said  Board  of  Health  caused 
and  ordered  to  be  served  by  Joseph  W.  Hayden,  of  said  Quincy,  duly 
appointed  as  agent  of  the  board  and  a  constable  of  said  town,  and 
duly  qualified  to  serve  civil  process,  said  order  of  prohibition  in 
writing,  which  said  order  was  signed  by  the  board  and  by  all  the 
members  thereof,  except  said  Gilbert,  then  still  absent  as  aforesaid, 
—  that  such  service  was  on  said  day  duly  made  by  said  Hayden,  in 
the  capacity  as  aforesaid,  by  delivering  in  hand,  to  each  of  said 
defendants,  said  order. 

6.  The  defendants  since  said  service,  have  refused  and  neglected 
to  obey  said  order,  and  still  being  the  occupants  and  persons  having 
charge  of  said  premises  as  aforesaid,  have  continued  to  occupy  and 
use  the  same  for  the  keeping  of  said  swine,  of  which  they  are  the 
owners  —  and  are  now  so  occupying  and  so  using  said  premises  — 
and  carrying  on  the  business  and  employment  aforesaid;  that  said 
use  is  a  nuisance,  hurtful  to  the  inhabitants  of  Quincy,  endangering 
the  public  health,  and  is  attended  by  noisome  and  injurious  odors,  and 
is  injurious  to  the  estates  of  said  inhabitants  there  being,  inhabiting 
and  dwelling,  passing  and  repassing. 

7.  That  the  plaintiffs  believe  and  are  informed  that  the  defendants 
have  not  since  the  service  of  said  order,  appealed  from  said  order, 
and  have  not  applied  to  the  Superior  Court  for  said  county,  for  a  jury. 
And  this  bill  is  brought  by  the  sdiid  Board  of  Health  in  behalf  of  the 
inhabitants  of  Quincy. 

8.  The  plaintiffs  pray  for  an  injunction  to  the  defendants,  their 
servants,  workmen  and  agents,  commanding  them  to  desist  and 
refrain  from  exercising,  within  the  limits  of  the  town  of  Quincy,  the 
trade  or  employment  set  forth  in  the  order  of  sd\^  Board  of  Health, 
and  to  prevent  the  occupancy  and  use  of  said  premises  by  them,  or 
any  of  them,  for  the  trade  or  employment  aforesaid. 

Inhabitants  of  Quincy,  by 

'^r^LW^'.f'l'     Tu    n     1  The  Board  of 
Joseph  M.  Sheahan,M.  Y>.,     I      Tj„oifh     nf 

JohnF.Welch,U.Yy.,  \     f^fZi,,^^ 

Chauncey  M.  Marstin,  M.  D. ,  J      ^^^^  ^tnncy. 
Norfolk,  ss. 

Personally  appeared  the  above  named  Whiton,  Sheahan,  Welch  and 
Marstin,  and  made  oath  that  they  know  the  contents  of  the   fore- 
going bill  of  complaint,  and  that  the  same  are  true  to  their  best 
knowledge,  information  and  belief. 
Before  me, 

Paul  F.  Blackmar,  Justice  of  the  Peace. 
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ST.  Liquor  Nuisance. 

Form  No.  10929. 

(Precedent  in  Koesler  v.  State.  36  Kan.  27.)' 

[State  of  Kansas,  \  In  the  District  Court  in  and  for  the  county 

Atchison  County.  \  ^  '  and  state  aforesaid. 

State  of  Kansas,  ex  rel.  J.  T.  Allensiuorth,  1 

Assistant  Attorney- General,  plaintiff, 

against  )■  Petition.]^ 

Frederick  Koester,  Sr.,  and  William  T. 
Temme,  defendants. 

I,  J.  T.  Allensworth,  assistant  attorney-general  of  the  state  of 
Kansas  for  Atchison  county,  for  and  on  behalf  of  the  state  of  Kansas, 
come  now  and  give  to  the  court  the  information,  that  it  may  be 
informed  and  understand  that  on  xh^  first  floor  of  the  building  com- 
monly known  as  105  and  101,  North  Fifth  street,  and  located  on  the 
south  thirty-five  feet  of  the  north  one-half  of  lots  thirteen  diVid.  fourteen 
in  block  fifteen,  in  '■'■  old  Atchison,''  a  part  of  the  city  of  Atchison,  in 
Atchison  county,  Kansas,  is  a  place  where  spirituous,  vinous,  fer- 
mented, malt  and  other  intoxicating  liquors  are  and  have  been  for 
several  months  last  past  bartered,  sold  and  given  away,  and  where 
intoxicating  liquors  are  kept  for  barter,  sale  and  gift,  in  violation 
of  law;  that  the  said  place,  in  consequence  thereof,  is  a  common 
nuisance  to  the  people  of  the  state  of  Kansas,  and  especially  to  the 
people  of  the  city  of  Atchison,  in  the  county  of  Atchison,  in  the  state 
of  Kansas;  that  the  defendant  William  T.  Temme  is  the  keeper,  and 
maintains  and  operates  said  place  as  a  place  where  spirituous,  vinous, 
fermented,  malt  and  other  intoxicating  liquors  are  sold,  bartered  and 
given  away,  and  are  kept  for  sale,  barter  and  gift;  that  the  defend- 
ant William  T.  Temme  has  no  permit,  granted  or  issued  by  the  pro- 
bate judge  of  Atchison  county,  Kansas,  authorizing  the  said  defendant 
William  T.  Temme  to  sell,  barter  or  give  away,  or  keep  for  barter, 
sale  or  gift,  any  intoxicating  liquors;  that  the  defendant  Frederick 
Koester,  Sr.,  is  the  owner  of  the  premises  above  described,  and  has 
full  knowledge  of  the  purpose  for  which  said  place  is  being  used  as  a 
place  where  intoxicating  liquors  are  sold,  bartered,  and  given  away, 
and  are  kept  for  barter,  sale  and  gift,  and  that  the  defendant  William 
T.  Temme  has  no  permit  issued  according  to  law  by  the  probate  judge 
of  Atchison  county,  Kansas,  and,  knowing  the  fact,  permits  the 
defendant  William  T.  Temme  to  conduct  and  carry  on  the  said  illegal 
business  therein,  and  maintain  the  said  common  nuisance;  that  said 
place  is  a  common  nuisance,  of  great  injury  to  the  public,  which 
injury  is  irreparable,  and  cannot  be  compensated  in  damage. 

Wherefore,  the  saidy^.  T.  Allensworth,  as  assistant  attorney-general 
of  the  state  of  Kansas  for  Atchison  county,  for  and  on  behalf  of  the 
state  of  Kansas  prays: 

First.   That  the  premises,  to  wit,  on  t\i&  first  floor  of  the  building 

1.  For  the  form  of  the  temporary  in-  2.  The  matter  enclosed  by  and  to  be 
junction  order  granted  in  this  case  see  supplied  within  [  ]  will  not  be  found  in 
infra,  note  i,  p.  1015.  the  reported  case. 
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commonly  known  as  105  and  107.,  North  Fifth  street,  and  located  on 
the  south  thirty-five  feet  of  the  north  one-half  of  lots  thirteen  and 
fourteen  in  block  fifteen,  in  '^'^  old  Atchison,"  a  part  of  the  city  of  Atchi- 
son, in  Atchison  county,  Kansas,  may  be  adjudged  to  be  a  common 
nuisance,  and  that  an  order  may  issue  directing  the  sheriff  or  other 
proper  officer  to  shut  up  and  abate  said  place. 

Second.  That  the  defendants  may  be  perpetually  enjoined  from 
using  or  permitting  to  be  used  the  said  premises  as  a  place  where 
intoxicating  liquors  are  sold,  bartered,  or  given  away,  or  kept  for 
barter,  sale,  or  gift,  otherwise  than  by  authority  of  law. 

Third.  That  in  the  meantime  the  said  defendants  may  be  enjoined 
until  the  further  order  of  the  court,  from  keeping  open,  or  permitting 
to  be  open,  the  said  first  floor  of  the  building  commonly  known  as 
105  and  107,  North  Fifth  street,  and  located  on  the  south  thirty-five 
feet  of  the  north  one-half  of  lots  thirteen  a.n<l  fourteen  in  hXock  fifteen, 
in  ^'  old  Atchison,"  a  part  of  the  city  of  Atchison,  in  Atchison  county, 
Kansas,  and  from  selling,  bartering,  or  giving  away,  and  from  keep- 
ing for  sale,  barter,  or  gift,  or  use  in  or  about  said  premises,  any 
malt,  vinous,  spirituous,  fermented,  or  other  intoxicating  liquors,  and 
from  permitting  such  liquors  to  be  sold,  bartered,  or  given  away,  or 
to  be  kept  for  sale,  barter  or  use,  at,  in  or  about  said  premises. 

Fourth.  And  the  said  J.  T.  Allensworth,  as  such  assistant  attorney- 
general  of  the  state  of  Kansas  for  Atchison  county,  for  and  on  behalf 
of  the  state  of  Kansas  prays  that  such  other  and  further  relief  may 
be  given  as  may  be  warranted  by  law  and  the  exigencies  of  the  case 
may  require. 

[(^Signature  and  verification  as  in  Form  No.  5927.)]* 

h.  Lowering  Level  of  Pond. 

Form  No.  10930.* 

Commonwealth  of  Massachusetts. 
Supreme  Judicial  Court. 
Suffolk,  ss.  In  Equity. 

Attorney-General,  at  the  relation  of  Edward  N.  Perkins  and  others, 

v. 
Jamaica  Pond  Aqueduct  Corporation. 
Information. 
To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court: 

Informing,  showeth  unto  your  honors,  George  Marston,  of  New 
Bedford  in  the  county  of  Bristol,  attorney-general  of  the  common- 
wealth of  Massachusetts,  at  and  by  the  relation  of  Edward  Perkins, 
Francis  Parkman,  George  S.  Curtis,  Abraham  O.  Bigelow  and  James  L. 
Gorham,  all  oi  Boston,  and  owners  of  land  abutting  on  Jamaica  pond, — 
That  Jamaica  is  one  of  the  great  ponds  of  the  commonwealth,  and 

1.  The  matter  to  be  supplied  within  contemplated  by  the  defendant  corpo- 
f]  will  not  be  found  in  the  reported  case,  ration   were  not  only  ultra  vires,   but 

2.  This  form  is  copied  from  the  origi-  were  also  of  a  nature  to  create  a 
nal  papers  in  Atty.  Gen.  v.  Jamaica  nuisance  which  equity  will  restrain  by 
Pond  Aqueduct  Corp.,  133  Mass.  361,  injunction. 

in  which  case  it  was  held  that  the  acts         See  also  supra,  note  i,  p.  826. 
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is  situated  within  the  limits  of  the  city  of  Boston  and  county  of 
Suffolk. 

That  by  chapter  135  of  the  acts  of  1857,  certain  persons  were 
incorporated  under  the  nsLvne  oi  the  Jamaica  Pond  Aqueduct  Corpora- 
tion, and  said  corporation  was  authorized  to  bring  water  from 
Jamaica  pond  from  the  source  and  point  from  which  the  Aqueduct 
Corporation,  incorporated  in  the  year  1195,  brought  said  water,  and 
to  supply  said  water  to  the  city  of  Roxbury,  the  town  of  Brookline 
and  the  town  of  West  Roxbury,  and  that  it  was  further  provided  by 
said  act,  that  said  corporation  should  not  draw  water  from  said  pond 
further  than  the  point  established  and  limited  as  aforesaid,  without 
the  consent  of  the  inhabitants  of  the  town  of  West  Roxbury,  in  town 
meeting  assembled. 

That  said  corporation  has  drawn,  and  now  draws,  water  from  said 
pond. 

That  by  chapter  182  of  the  acts  of  1868,  said  corporation  was  fur- 
ther authorized,  for  the  purpose  of  better  supplying  fresh  water  and 
for  saving  and  restrainmg  the  water  that  might  percolate  from 
Jamaica  pond  into  what  was  formerly  known  as  Spring  pond,  situate 
in  land  owned  by  said  corporation  and  near  to  said  Jamaica  pond, 
to  take,  hold  or  purchase  certain  land  described  in  said  act  near  said 
Spring  pond,  and  to  enlarge  said  Spring  pond,  and  to  raise  a  dam  on 
said  land. 

That  said  corporation  has  no  other  right  or  authority  to  obtain  a 
supply  of  water  than  is  granted  as  aforesaid  in  the  acts  hereinbefore 
recited. 

That  said  corporation,  in  pursuance  of  chapter  182  of  the  acts  of 
1868,  took  a  certain  tract  of  land  belonging  to  the  Brookline  Land 
Company,  a  corporation  duly  established  by  law  and  situated  near 
said  Spring  pond. 

That  said  corporation  has  drawn  the  water  of  Jamaica  pond  nearly 
to  the  lowest  point  authorized  by  the  act  of  1857,  hereinbefore 
referred  to. 

That  said  corporation  is  now  constructing  upon  the  lot  of  land  of 
the  Brookline  Land  Company  taken  by  said  Aqueduct  Corporation,  a 
large  well  as  a  source  of  water  supply,  and  is  erecting  a  building 
and  proposes  to  establish  extensive  machinery  in  connection  with 
said  well  for  the  purpose  of  taking  water  from  said  well  and  of  dis- 
tributing the  same  through  the  pipes  of  said  Aqueduct  Corporation. 

That  said  Aqueduct  Corporation  has  no  legal  right  or  authority  to 
use  the  land  of  %2iiA  Brookline  Land  Company,  taken  under  the  act  of 
1868  aforesaid,  for  the  purpose  of  constructing  wells  as  a  source 
of  water  supply  to  the  customers  of  said  Aqueduct  Corporation. 

That  said  Aqueduct  Corporation  has  no  legal  right  or  authority  to 
construct  or  draw  from  wells  as  a  source  of  water  supply. 

That  the  necessary  effect  of  the  sinking  of  the  well  which  said 
Aqueduct  Corporation  is  in  process  of  constructing,  and  of  the  drawing 
of  water  therefrom,  will  be  to  lower  the  water  in  Jamaica  pond 
below  the  point  limited  as  aforesaid;  to  impair  greatly  the  rights  of 
the  public  in  the  use  and  enjoyment  of  the  waters  of  said  pond  for 
the  purposes  of  fishing,  boating  and  other  lawful  uses,  and  to  create 
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and  expose  upon  the  shores  of  said  pond  a  large  quantity  of  slime, 
mud  and  offensive  vegetation,  very  detrimental  to  the  public  health. 

To  the  end  therefore  that  the  ?,z\A  Jamaica  Pond  Aqueduct  Corpo- 
ration., its  agents,  servants  and  workmen,  may  be  restrained,  by  the 
order  and  injunction  of  this  honorable  court,,  from  proceeding  to 
construct  or  use  any  wells  for  the  purpose  of  obtaining  water  there- 
from for  the  distribution  through  its  pipes;  and  that  the  said  corpo- 
ration may  answer  make  to  all  and  singular  the  matters  aforesaid: 

May  it  please  your  honors  to  grant  unto  your  orator  a  writ  of 
subpoena,  to  be  directed  to  \ht  ^zxdi  Jamaica  Pond  Aqueduct  Corpora- 
tion., thereby  commanding  them  and  each  of  them,  at  a  certain  time 
and  under  a  certain  penalty  therein  to  be  limited,  personally  to 
appear  before  this  honorable  court,  and  then  and  there  full,  true, 
direct  and  perfect  answer  make  to  all  and  singular  the  premises;  and 
further,  to  stand  to,  perform  and  abide  such  further  order,  direction 
and  decree  therein  as  to  your  honors  shall  seem  meet;  and  also  a 
writ  of  injunction,  issuing  out  of  and  under  the  seal  of  this  honor- 
able court,  to  restrain  said  corporation,  its  servants,  workmen  and 
agents,  from  proceeding  to  construct  or  use  any  wells  for  the  pur- 
pose of  obtaining  water  therefrom  for  distribution  through  the  pipes 
of  said  Aqueduct  Corporation. 

George  Marston^  Attorney-General. 

Suffolk,  ss.  June  19,  \^80. 

Personally  appeared  the  above-named  Edward  N.  Perkins,  and 
made  oath  that  the  facts  alleged  in  the  above  petition  are  true,  to 
the  best  of  his  knowledge  and  belief.     Before  me, 

R.  M.  Morse,  Jr.,  Justice  of  the  Peace. 

i.  Maintaining  Electric  Wires  in  Street. 

Form  No.  i  0931.* 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court  sitting 
in  equity  within  and  for  the  County  of  Suffolk'. 

Informing,  shows  unto  your  honors  Andrew  J.  Waterman,  esquire, 
attorney-general  of  the  commonwealth  of  Massachusetts,  in  behalf  of 
said  commonwealth,  and  at  the  relation  of  Abraham  B.  Coffin,  Forrest 
E.  Barker,  and  Edward  T.  Rowell,  the  Board  of  Gas  and  Electric 
Light  Commissioners  of  said  commonwealth,  and  brings  this  informa- 
tion against  the  Walworth  Light  and  Poiver  Company,  a  corporation 
established  and  acting  under  the  laws  of  said  commonwealth,  and 
subject  to  the  provisions  of  chapter  382  of  the  acts  of  1887. 

First.  That  the  Boston  Electric  Light  Company  and  the  Edison  Elec- 
tric Illuminating  Company  of  Boston  are  corporations  duly  organized 
and  existing  under  the  laws  of  said  commonwealth,  and  are  engaged 
in  and  organized  for  the  purpose  of  the  manufacture  and  sale  of 
electric  light,  and  are  both  engaged  in  such  manufacture  and  sale  in 
the  city  of  Boston,  and  were  so  organized  and  engaged  on  and  prior 
to  the  eighth  day  of  May,  1&88,  and  have  been  so  engaged  continu- 

1.  This  form  is  copied  from  the  worth  Light,  etc.,  Co.,  157  Mass.  86. 
original  papers  in  Atty.  Gen.  v.  Wal-        See  also  jw/ra,  note  i,  p.  826. 
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ously  since  said  eighth   day  of  May,  iS88,  upon  which  date  said  IVal- 
worth  Light  and  Power  Company  received  its  certificate  of  organization. 

Second.  That  by  the  provisions  of  said  chapter  382  it  is  provided 
that,  "  In  any  city  or  town  in  which  a  company  is  engaged  in  or 
organized  for  the  purpose  of  the  manufacture  and  sale  of  electric 
light,  no  other  company  shall  lay  or  erect  wires  over  or  under  the 
streets,  lanes  and  highways  of  such  city  or  town  for  the  purpose  of 
carrying  on  its  business,  without  the  consent  of  the  mayor  and  alder- 
men of  such  city,  or  selectmen  of  a  town,  after  a  public  hearing  and 
notice  to  all  parties  interested." 

Third.  That  on  the  twenty-eighth  day  oi  January,  1 859,  said  Wal- 
worth Light  and  Power  Company  presented  a  petition  to  the  mayor 
and  board  of  aldermen  of  the  city  of  Boston,  praying  said  board, 
pursuant  to  the  provisions  of  said  chapter  382,  for  permission  to  lay 
such  wires  over  the  streets,  lanes  and  highways  of  said  city  as  might 
be  necessary  for  the  purpose  of  carrying  on  its  business  of  manufac- 
turing, furnishing  and  selling  electric  light  in  said  city  of  Boston', 
that  on  the  twenty-fifth  day  of  February,  iS89,  on  said  petition,  a 
public  hearing  was  had,  and  thereupon  on  the  same  day,  the  said 
mayor  and  board  of  aldermen  refused  their  consent,  and  granted 
"  leave  to  withdraw  "  on  said  petition;  that  thereupon  said  Walworth 
Light  and  Pozver  Company  appealed  from  such  decision  to  the  Board 
of  Gas  and  Electric  Light  Commissioners,  praying  therein  for  the  per- 
mission asked  for  in  said  petition,  which  appeal  was  filed  with  them 
March  15,  i?>89;  that  said  appeal  was  dismissed  June  6,  i889,  at  the 
request  of  said  Walworth  Light  and  Power  Company. 

Fourth.  But  that  said  Walworth  Light  and  Pozver  Company,  both 
prior  and  subsequent  to  its  said  petition  to  the  mayor  and  board  of 
aldermen  of  the  city  of  Boston,  erected  wires  over  certain  of  the 
streets,  lanes  and  highways  of  said  city  of  Boston,  for  the  purpose  of 
carrying  on  its  business  and  manufacturing  and  selling  electric  light, 
and  had  laid  wires  under  certain  other  streets,  lanes  and  highways 
of  said  city  of  Boston  for  said  purpose,  without  the  consent  of  the 
mayor  and  aldermen  of  said  city  of  Boston;  and  that  said  Walworth 
Light  and  Power  Company,  both  before  and  since  said  petition,  has 
maintained  and  still  maintains  such  wires  as  per  plan  A,  hereto 
annexed  and  made  a  part  of  this  information,  laid  or  erected  as  afore- 
said; all  of  which  doings  and  actings  of  said  Walworth  Light  and 
Power  Company  are  in  violation  and  neglect  of  law  and  the  statutes 
of  this  commonwealth,  and  tend  to  the  manifest  wrong  and  injury  of 
the  public,  and  are  a  public  nuisance. 

Fifth.  That  after  the  dismissal  of  the  aforesaid  appeal,  a  hearing, 
upon  petition,  was  held  before  said  Board  of  Gas  and  Electric  Light 
Commissioners  with  respect  to  the  aforesaid  alleged  violations  of  law; 
said  Walworth  Light  and  Pozver  Company  appeared  by  its  attorney 
and  denied  the  aforesaid  violations;  whereupon  said  Board  of  Gas 
and  Electric  Light  Commissioners  gave  notice  of  the  aforesaid  violations 
of  and  neglect  to  comply  with  the  provisions  of  law  to  said  Walworth 
Light  and  Power  Company,  and  to  the  said  attorney-general,  in  pur- 
suance of  the  provisions  of  section  12  of  chapter  314  of  the  acts  of 
1885,  and  section  2  of  chapter  282  of  the  acts  of  1887. 
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Sixth.  That  the  said  Walworth  Ligkt  and  Power  Company  has 
refused  and  neglected  and  still  refuses  and  neglects  to  remove  the 
wires  laid  or  erected  by  it  over  or  under  the  streets,  lanes  and  high- 
ways of  said  city  of  Boston  as  aforesaid,  and  otherwise  to  comply 
with  the  provisions  of  law  aforesaid. 

To  the  end,  therefore,  that  said  Walworth  Light  and  Power  Company 
may  answer  make  to  all  and  singular  the  premises  aforesaid,  and  may 
be  directed  to  take  down  and  remove  all  wires  laid  or  erected  by  it 
as  aforesaid,  and  to  desist  and  refrain  from  laying  or  erecting  other 
wires  over  or  under  the  streets,  lanes  or  highways  of  said  city  in 
violation  of  the  law: 

May  it  please  your  honors  to  grant  not  only  a  writ  of  injunction, 
issuing  out  of  and  under  said  seal  of  this  honorable  court,  to  be 
directed  to  said  corporation,  its  officers,  directors  and  servants, 
commanding  them  and  each  of  them,  to  absolutely  desist  and  refrain, 
both  during  the  pendency  of  this  suit  and  thereafter,  from  maintain- 
ing or  using  the  wires  over  the  streets,  lanes  or  highways,  as  shown 
by  plan  A  aforesaid,  and  from  laying  or  erecting  any  new  or  further 
wires  over  or  under  the  streets,  lanes  or  highways  of  said  city  of 
Boston  for  the  purpose  of  carrying  on  its  business,  and  to  direct  them 
and  each  of  them  to  take  down  and  remove  all  wires  heretofore  laid 
or  erected  by  them,  or  any  of  them,  over  or  under  the  streets,  lanes 
and  highways  of  said  city  in  violation  of  law,  as  shown  by  said  plan 
A,  and  to  grant  such  other  and  further  relief  as  to  your  honors  shall 
seem  meet;  and  also  that  a  writ  of  subpoena  issue  to  this  corporation, 
commanding  it,  at  a  certain  day  and  under  a  certain  penalty  therein 
to  be  limited,  to  be  and  appear  before  this  honorable  court,  then  and 
there  full  and  perfect  answer  make  to  all  and  singular  the  premises, 
and  to  stand  to,  perform  and  abide  such  order,  direction  and  decree 
therein  as  the  nature  of  the  case  may  require  and  to  your  honors 
shall  seem  meet. 

Andrew  J.  Waterman,  Attorney-General, 

Commonwealth  of  Massachusetts. 
Suffolk,  ss.  December  11,  i&89. 

Then  personally  appeared  Abraham  Coffin,  Forrest  E.  Barker  and 
Edward  T.  Powell,  and  severally  made  oath  that  they  have  read  the 
foregoing  information  and  know  the  contents  thereof,  and  that 
the  facts  therein  stated  are  true,  except  where  stated  upon  informa- 
tion and  belief;  and  as  to  those  facts,  they  believe  them  to  be  true. 
Before  me, 

Walter  S.  Allen,  Justice  of  the  Peace. 

j.  Noise. 
Form  No.  10932. 
(Conn.  Prac.  Act,  p.  95,  No.  146.)* 

(^Commencing  as  in  Form  No.  5912. ) 

I.  The  plaintiff  owns  and,  since  the  year  x^tO,  has  owned  and 
resided  in  the  house  known  as  No.  100  Main  street,  in  Hartford. 

1.  See,  generally,  supra,  note  I,  p.  826. 
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2.  The  defendant  in  May^  iS79,  owned  a  lot  of  land  on  said  street, 
adjoining  the  plaintiff's  said  homestead  lot,  and  erected  thereon  a 
brick  factory,  known  as  No.  102  Main  street,  and  put  a  steam  trip- 
hammer therein,  and  has  ever  since  owned  and  operated  said  factory, 
for  manufacturing  purposes,  and  in  so  doing  has  used  said  trip-ham- 
mer, almost  daily. 

3.  The  use  of  said  trip-hammer  makes  so  loud  a  noise  as  to  render 
it  impossible,  while  it  is  being  operated,  to  hear  ordinary  conversa- 
tion in  the  plaintiff's  house,  and  causes  great  discomfort  to  him  and 
his  family. 

4.  The  plaintiff  on  June  1st,  iS79,  notified  the  defendant  that  such 
use  of  said  trip-hammer  was  a  nuisance,  for  said  reasons,  and  requested 
him  to  discontinue  its  use,  but  the  defendant  refused  so  to  do. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant  from 
any  such  use  of  said  trip-hammer  in  said  factory. 
(JJoncluding  as  in  Form  No.  5912.) 

k.  Slaughter-house. 

Form  No.  10933. 

(Conn.  Prac.  Act,  p.  136,  No.  235.)* 

{Commencing  as  in  Form  No.  5912.) 

1.  The  plaintiff  is,  and  at  all  times  hereinafter  mentioned  was,  the 
owner  of,  and  in  possession  of,  the  house  and  lot  No.  100  State  street, 
in  Hartford. 

2.  On  July  Isty  i879,  the  defendant  erected  upon  the  adjoining  lot, 
No.  98  State  street,  a  slaughter-house,  and  still  maintains  the  same, 
and  from  said  day  until  the  present  time  has  continually  caused  cattle 
to  be  brought  and  killed  there,  and  has  caused  the  blood  and  offal  to 
be  thrown  into  the  street,  near  to  said  house  of  the  plaintiff. 

3.  The  plaintiff's  house  has,  ever  since  said  day,  been  thereby 
rendered  uninhabitable,  by  reason  of  the  offensive  sounds  and  smells 
so  caused  by  the  defendant. 

The  plaintiff  claims: 

I,  An  injunction  against  the  further  use  of  said  building  as  a 
slaughter-house. 

[2.  ^00  damages.] 2 
{^Concluding  as  in  Form  No.  5912). 

15.  To  Restrain  Operation  of  Fraudulent  Note  and 
Deed  of  Trust. 

Form  No.  10934. 
(Mo.  Rev.  Stat.  (1889),  p.  2275,  No.  2o8.)« 

'{Title  of  court  and  cause  as  in  Form  No.  5921.) 
Plaintiff  states  that  on  or  before  the  tentA  day  of  December,  i897, 

1.  See,  generally,  j-«/ra,  note  I,  p.  826.         3.  See,   generally,  supra,   note   r,  p. 

2.  This  paragraph  should  be  omitted     826. 
if  no  damages  are  sought. 
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the  defendant  Richard  Roe  was  the  owner  in  fee  simple  and  unin- 
cumbered of  the  following  described  real  estate,  situate  in  Henry 
county,  Missouri,  to  wit:  (^Here  describe  the  real  estate^  of  the  present 
value  of  ten  thousand  dollars;  that  on  the  said  tenth  day  of  December, 
i897,  the  said  defendant,  Richard  Roe,  executed  and  delivered  a  cer- 
tain mortgage  deed  conveying  the  said  real  estate  above  described  to 
this  plaintiff  as  mortgagee,  to  secure  to  plaintiff  the  payment  of  a  cer- 
tain promissory  note,  described  as  follows:  {describe),  which  note  was 
made  and  delivered  to  plaintiff  by  said  defendant  Richard  Roe  in  con- 
sideration of  the  sum  of  eight  thousand  do\\a.Ts  in  money  on  that  day 
loaned  by  plaintiff  to  said  defendant,  and  which  note  with  interest 
from  its  said  date,  remains  unpaid,  and  is  owned  and  held  by  plaintiff; 
that  afterward,  on  the  twentieth  day  of  December,  iS97,  the  plaintiff 
filed  the  said  mortgage  deed  for  record  in  the  office  of  the  recorder 
of  deeds  in  and  for  said  Henry  county;  that  on  X.\\&  fourteenth  day  of 
December,  \W7,four  days  after  the  execution  and  delivery  of  said 
mortgage  deed,  and  six  days  before  the  filing  of  said  mortgage  deed 
in  the  office  of  the  said  recorder  of  deeds,  the  said  defendant  Richard 
Roe,  with  the  intent  to  injure  and  defraud  this  plaintiff,  fraudulently 
and  without  consideration  made  and  delivered  to  the  defendant 
Richard  Fen  a  certain  negotiable  promissory  note,  described  as  fol- 
lows: {describe),  and  executed  and  delivered  a  certain  deed  of  trust, 
conveying  to  the  defendant  Andrew  Jackson,  as  trustee,  the  said  real 
estate  aforesaid,  to  secure  the  payment  of  the  said  negotiable  promis- 
sory note  last  described,  and  which  said  note  and  deed  of  trust  were 
made  to  bear  the  date  of  December  5,  iS97,  the  said  last  date  being 
nine  days  earlier  than  the  day  on  which  the  said  note  and  deed  of 
trust  were  made,  executed  and  delivered,  and  fve  days  earlier  than 
the  date  of  the  note  and  mortgage  to  plaintiff;  that  on  the  said/our- 
teenth  day  of  December,  \W7,  and  immediately  after  the  execution 
and  delivery  of  the  said  deed  of  trust,  as  aforesaid,  the  defendant 
Richard  Fen  filed  the  said  deed  of  trust  for  record  in  the  office  of  the 
said  recorder  of  deeds  in  and  for  Henry  county,  the  said  deed  of  trust 
thereby  going  and  appearing  on  the  records  in  said  office  six  days 
before  the  filing  and  recording  of  the  said  mortgage  deed  aforesaid; 
that  at  the  time  of  execution  and  filing  for  record  of  the  said  deed  of 
trust,  the  defendant  Richard  Fen  well  knew  that  this  plaintiff  held  the 
said  note  and  mortgage  deed  made  and  executed  to  plaintiff  by  defend- 
ant ^/V^ara^  7?^^  as  aforesaid,  but  that  defendant  Richard  Fen,  conspir- 
ing and  colluding  with  his  co-defendant  Richard  Roe  to  injure  and 
defraud  this  plaintiff,  fraudulently  presented  and  filed  said  deed  of 
trust  for  record,  as  aforesaid;  that  the  defendant  Richard  Roe  is 
insolvent,  and  plaintiff  will  not  be  able  to  collect  from  defendant 
Richard  Roe  the  amount  of  the  said  note  held  by  plaintiff,  if  he  is 
deprived  of  the  security  of  said  mortgage  deed  on  said  real  estate,  or 
if  the  said  deed  of  trust  remains  as  a  first  lien  on  the  said  real  estate; 
that  the  defendant  Richard  Fen  is  now  trying  to  negotiate  and  transfer 
said  negotiable  promissory  note  held  by  him,  and  threatens  to  have 
said  real  estate  sold  by  the  trustee,  the  defendant  Andrew  Jackson, 
under  the  power  of  sale  given  in  said  deed  of  trust,  as  soon  as  said 
note   matures;  that   if    the   said   negotiation   and  transfer  of   said 
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promissory  note  is  not  prohibited  and  said  note  canceled,  and  if  a 
sale  of  said  real  estate  under  said  deed  of  trust  is  not  restrained  and 
said  deed  of  trust  canceled  and  annulled,  plaintiff  will  sustain  irrepa- 
rable injury,  and  an  adequate  remedy  cannot  be  afforded  to  plaintiff 
by  an  action  for  damages. 

Wherefore  the  plaintiff  asks  the  judgment  of  the  court,  that  the  said 
deed  of  trust  be  adjudged  null  and  void,  and  not  a  lien  on  said  real 
estate,  and  that  it  be  set  aside  and  canceled  of  record,  and  that  the  said 
note  to  defendant  Richard  Fen  be  adjudged  null  and  void,  and  that  it 
be  brought  into  court  and  canceled,  and  that  the  defendants  may  be 
perpetually  restrained  and  enjoined  from  negotiating  or  transferring 
the  said  note,  and  from  proceeding  under  said  deed  of  trust  to  fore- 
close or  sell  or  take  possession  of  said  real  estate,  or  any  part  thereof; 
and  that,  in  the  meantime,  a  temporary  injunction  may  be  allowed 
restraining  the  defendants,  their  agents  and  attorneys,  from  proceed- 
ing to  negotiate  or  transfer  the  said  note,  or  to  foreclose,  sell  or  take 
possession  of  said  real  estate  under  said  deed  of  trust,  until  the  fur- 
ther order  of  the  court;  and  for  such  other  and  further  relief  as  to 
the  court  may  seem  just  and  proper. 

John  Doe. 

John  Doe  makes  oath  and  says  that  the  facts  stated  in  the  above 
petition  are  true. 

Subscribed  and  sworn  to  before  me,  this  twenty-seventh  day  of  July^ 
jS98.  Abraham  Kent^  Justice  of  the  Peace. 

1 6.  To  Restrain  Preaching'  of  Undenominational  Doctrine. 

Form  No.  10935. 

(Precedent  in  Hale  v.  Everett,  53  N.  H.  12.)' 

\{^Address  and  venue  as  in  Form  No.  4^76.)]^ 

Samuel  Hale  and  Augustus  Rollins.,  oi  Rollinsford,  in  said  county; 
John  IV.  Kingman,  of  Durham,  in  said  county;  Nathaniel  R.  Hill,  of 
South  Newmarket,  in  the  county  of  Rockingham;  Benjamin  Barnes,  and 
eleven  others,  of  Dover,  in  said  county,  members  of  The  First  Unitarian 
Society  of  Christians  in  Dover  aforesaid,  and  owners  of  pews  in  the 
meeting-house  of  said  society  in  said  Dover,  complain  against  Charles 
E.  Everett  and  fifty-two  others,  all  of  said  Dover,  claiming  to  be  mem- 
bers of  the  said  First  Unitarian  Society  of  Christians  in  Dover;  and  as 
members  of  an  independent  religious  society,  of  which  Francis  E. 
Abbott  is  the  preacher;  against  said  Abbott  as  such  preacher;  and 
^jgdiXXi^X.  Francis  E.  Abbott,  of  said  Dover,  and  digaxn&t  Jasper  H.  York, 
George  L.  Folsom,  and  Carl  H.  Horsch,  all  of  said  Dover,  wardens  of 
said  First  Unitarian  Society  of  Christians  in  Dover  aforesaid;  and  say 
that  they  are  members  of  said  society,  and  holders  and  owners  of 
sixty  pews,  and  said  defendants  are  owners  ol  five  pews  in  the  meeting- 
house of  said  society;  that  said  society,  in  the  month  oi  September, 

1.  Under  this  bill  the  defendants  were         See  generally,  j«/ra,  note  i,  p.  826. 
restrained  from  preaching,  or  causing        2.  The  matter  to  be  supplied  within 

to  be  preached,  doctrine  subversive  of  [J  will  not  be  found  in  the  reported 

the  Unitarian  belief.  case. 
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18^7,  was  duly  formed,  constituted,  and  became  a  body  corporate 
under  the  name  of  The  First  Unitarian  Society  of  Christians  in  Dover, 
under  and  by  virtue  of  an  act  of  the  legislature  of  the  state  of  New 
Hampshire,  entitled  "  An  act  empowering  religious  associations  to 
assume  and  exercise  corporate  powers,"  approved  July  3,  a.  d.  1827, 
whereby  "  The  members  of  any  religious  sect  or  denomination  of 
Christians  in  this  state  are  authorized  to  associate  and  form  a  society 
for  the  purpose  of  erecting  and  maintaining  a  house  of  publick 
religious  worship,  a  parsonage  house,  and  other  necessary  buildings 
connected  therewith,  and  for  supporting  the  ministry  in  such  society," 
and  from  that  time  down  to  the  time  of  the  filing  of  this  bill  had  con- 
tinued to  keep  up  and  maintain,  and  still  does  keep  up  and  maintain, 
its  corporate  name  and  organization  as  The  First  Unitarian  Society 
of  Christians  in  Dover;  that  at  a  meeting  of  said  society,  duly  holden 
at  said  Dover  on  the  sixth  day  oi  November,  a.  d.  iZ27,  the  following 
votes  were  passed,  to  wit,  — 

Voted,  "That  in  the  views  of  the  society  it  is  expedient  that  there 
should  be  a  house  built  for  the  accommodation  of  its  members  in 
their  public  worship."  "That  there  be  a  committee  formed  for  rais- 
•ing,  by  subscription,  the  sum  of  $10,000,  for  the  purpose  of  purchasing 
a  lot  of  land  and  thereon  building  a  house  for  the  above  purpose, 
and  that  that  sum  be  divided  into  100  shares  of  $100  each."  "  That 
Jacob  M.  Currier,  J.  S.  Durell,  Matthew  Bridge,  J.  B.  H.  Ordiorne, 
and  Eri Perkins  be  a  committee  to  superintend  said  subscription." 

That,  in  pursuance  of  said  votes  so  passed,  a  meeting-house  was 
erected  upon  Locust  street  in  said  Dover,  during  the  year  a.  d.  \Z28, 
or  about  that  time,  by  subscribers  to  stock  in  the  same,  nearly 
all  of  the  subscribers  to  said  stock  being  at  the  time  members  of  said 
society;  that  the  lot  of  land  upon  which  said  meeting-house  was 
erected,  and  now  stands,  was  conveyed  by  the  Dover  Manufacturing 
Company,  by  deed,  dated  June  10th,  iS28,  to  William  Hale,  Jacob  M. 
Currier,  George  Andrews,  Eri  Perkins  and  John  B.  H.  Ordiorne,  and 
their  successors,  as  trustees  of  said  society,  "  for  the  use  of  the  stock- 
holders or  proprietors  of  the  meeting-house  to  be  erected  thereon, 
their  heirs  and  assigns,  and  under  such  regulations,  conditions,  and 
restrictions,  for  the  sale  and  occupancy  of  the  pews  in  the  said  house, 
as  may  be  prescribed  by  a  majority  of  the  votes  of  said  stockholders, 
at  any  time  previous  to  the  sale  or  disposal  of  the  pews  in  said  house ;" 
that,  at  a  meeting  of  said  stockholders  duly  called  and  holden  at 
saidZ>^'^r,  on  the  6th  day  oi March,  i829,  and  prior  to  the  sale  of 
any  of  the  pews  in  said  house,  among  other  things,  it  was  voted,  — 
"That  the  general  custody  of  said  house  shall  be  under  the  control 
of  the  First  Unitarian  Society  of  Christians  in  Dover;'  that  a  public 
sale  of  the  pews  in  said  house  was  holden  March  17,  iS29,  and  certifi- 
cates of  ownership  given  by  the  trustees  holding  said  meeting-house 
lot  to  persons  so  purchasing  pews  in  said  house,  subject  to  all  liabili- 
ties, agreeably  to  the  regulations  and  conditions  as  adopted  by  said 
stockholders  for  the  sale  of  said  pews;  that  said  meeting-house  was 
dedicated  to  the  worship  of  God  on  the  18th  day  oi  February,  a.  d. 
iS29,  by  ministers  of  the  Unitarian  denomination  of  Christians, 
according  to  the  forms   observed  by  that  denomination;  that  the 
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main  purpose  and  design  in  forming  said  society  was  the  promotion 
of  religious  knowledge  and  Christian  virtues  by  the  maintenance  of 
public  worship,  and  the  erection  of  a  meeting-house  for  that  purpose, 
where  the  doctrines  of  the  Christian  religion  should  be  publicly  taught 
and  inculcated,  as  cherished  by  the  sect  of  Christians  known  as 
Unitarians;  that  said  society,  from  the  date  of  its  formation  in  Sep- 
tember^ A.  D.  18^7,  down  to  the  time  of  the  dedication  of  said  meeting- 
house, regularly  maintained  public  Christian  worship  in  said  Dover 
on  the  Sabbath,  and  had  preaching  by  regularly  ordained  ministers 
of  the  Unitarian  denomination  of  Christians,  who  there  at  such  meet- 
ings preached  and  taught  the  doctrines  of  Christianity,  as  holden  by 
that  sect  of  Christians  called  Unitarian;  that,  from  the  time  of  the 
dedication  of  the  said  meeting-house  down  to  the  Slst  day  of  August^ 
1S64,  said  society  regularly  maintained  Christian  worship  on  the 
Sabbath  in  said  meeting-house,  and  during  nearly  all  that  time  had 
preaching  in  said  house  by  ministers  of  the  said  Unitarian  denomina- 
tion of  Christians,  regularly  ordained  and  installed  over  said  society 
as  its  pastors  by  other  clergymen  of  said  denomination;  and  that, 
during  that  portion  of  the  time  between  the  dedication  of  said  house 
and  said  31st  day  of  August^  i85^  when  said  society  have  been  with- 
out settled  ministers,  they  have  uniformly  had  preaching  on  the 
Sabbath,  in  said  house,  from  ministers  of  said  denomination,  and  both 
said  last  named  ministers,  and  all  the  settled  ministers  of  said  society, 
have,  up  to  that  date,  preached  and  inculcated  in  said  house  on  the 
Sabbath,  and  at  all  other  times  have  publicly  and  privately  taught 
and  inculcated,  the  doctrines  of  Christianity,  as  believed  and  taught 
by  the  denomination  of  Christians  called  and  known  as  Unitarian. 

That  on  said  Slst  day  of  August.,  a.  d.  i86^  said  Francis  E.  Abbott 
was  ordained  and  installed  over  said  society  by  a  council  of  Unitarian 
ministers,  as  its  pastor,  and  continued  so  to  act  and  to  preach  in  said 
house  on  the  Sabbath  down  to  the  Slst  day  of  March,  a.  d.  i865, 
when  his  connection  with  said  society,  as  its  pastor,  was  dissolved 
by  mutual  consent;  that,  although  said  Abbott,  at  the  time  of  his  said 
ordination  and  installation,  and  for  a  long  time  after,  professed  to 
believe  and  teach  the  doctrines  of  Christianity  as  received  and  taught 
by  said  Unitarian  denomination,  yet  the  said  Abbott,  before  the  dis- 
solution of  his  connection  with  said  society  as  its  pastor  as  afore- 
said, openly  and  publicly  and  repeatedly  disavowed  his  belief  in  those 
doctrines,  and  in  the  pulpit,  in  said  house,  on  Sunday,  the  29th  day  of 
March,  a.  d.  \%Q8,  in  a  public  discourse  by  him  then  and  there 
preached  to  said  society,  declared  that  he  was  neither  a  Unitarian 
nor  a  Christian,  declared  his  disbelief  in  the  doctrine  of  the  Lord- 
ship and  Messiahship  of  Jesus,  and  that  the  writings  of  some  men 
now  living  are  as  highly  inspired  and  as  sacred  as  the  Bible,  and 
declared  the  doctrine  "that  whenever  a  human  soul  has  uttered  its 
sincere  and  brave  faith  in  the  divine,  and  thus  bequeathed  to  us  the 
legacy  of  inspired  words,  there  is  the  Holy  Bible;  "  that  said  Abbott 
has,  both  before  and  since  said  29th  day  of  March,  in  his  public  dis- 
courses preached  in  said  Dover,  and  in  articles  published  by  him  in 
divers  newspapers  and  periodicals,  proclaimed  that  Christianity  is 
only  one  among  many  religions,  and  that  it  is  partly  true  and  partly 
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false;  that  he  is  neither  a  Unitarian  nor  a  Christian,  but  stands  out- 
side of  Christianity;  that  he  rejects  Christianity;  "that  religion  has 
no  more  to  do  with  Jesus  than  it  has  with  Judas;"  that  "it  leaves 
the  soul  alone  with  God;  "  that  "it  acknowledges  no  leader,  is  loyal 
to  no  master,  imitates  no  exemplar,  looks  to  no  redeemer,  heeds  no 
saviour,  knows  no  Christ;  "  that  Jesus  himself  was  not  a  Christian, 
but  a  simple  theist,  and  that  he,  the  said  Abbott,  believes  Christianity 
to  be  a  perversion  of  theism,  and  that  said  Abbott  still  continues  to 
make  these  and  similar  statements  as  his  religious  belief;  all  of  which 
said  statements  so  made  by  said  Abbott,  and  the  doctrines  therein 
contained,  the  plaintiffs  say  are  wholly  different  from,  and  opposed 
to,  and  in  contradiction  of  the  religious  belief  of  that  sect  of 
Christians  called  Unitarian,  and  of  Christianity  itself. 

That  at  the  annual  meeting  of  said  society,  holden  on  the^OM  day 
of  March,  iS68,  said  Jasper  H.  York,  George  L.  Folsom,  and  Carl  H. 
Horsch  were  chosen  wardens  of  said  society;  that  at  a  meeting  of 
said  society,  holden  on  the  13th  day  of  April,  i868,  by  adjournment 
from  said  annual  meeting,  a  resolution  referring  to  said  Francis  E. 
Abbott,  as  follows,  to  wit,  —  "  Resolved,  That  the  wardens  be  author- 
ized and  instructed  to  hire  Rev.  Francis  E.  Abbott  to  preach  in  their 
church  the  ensuing  year," — was  offered  and  rejected  by  a  major 
vote  of  the  society;  that  at  said  meeting,  immediately  upon  the 
rejection  of  said  resolution,  the  following  vote  was  passed,  to  wit,  — 
Voted,  "  That  the  wardens  be  authorized  and  instructed  to  employ 
none  other  than  Unitarian  Christians  to  supply  the  desk  in.  this 
house;"  that,  upon  the  passage  of  said  vote  the  wardens  aforesaid 
tendered  their  resignation,  which  was  at  once  accepted  by  the  society, 
and  the  meeting  adjourned  to  April  27,  iS68,  at  which  time  a  meet- 
ing of  said  society  was  holden,  and  said  York,  Folsom,  and  Horsch 
were  declared  elected  wardens  of  said  society,  and  have  ever  since 
exercised  and  performed,  and  still  lay  claim  to  exercise  and  perform, 
the  powers  and  duties  of  wardens  of  said  society. 

That  said  wardens,  upon  their  election,  April  27,  iS68,  together 
with  the  individual  defendants  named,  save  said  Abbott,  took,  have 
since  held,  and  still  hold  possession  of  said  meeting-house,  and,  well 
knowing  the  belief  and  public  and  private  teachings  of  said  Abbott  to 
be  in  accordance  with  the  views  as  hereinbefore  set  forth  as  pro- 
claimed and  preached  by  him,  have  suffered,  allowed,  encouraged, 
and  employed  said  Abbott,  and  his  associates  and  fellow-disbelievers 
in  Christianity,  to  occupy  the  said  house  and  the  pulpit  therein  on 
the  Sabbath,  not  for  the  purpose  of  teaching  and  inculcating  the  doc- 
trines of  Christianity  as  holden  and  taught  by  that  sect  of  Christians 
called  Unitarians,  but  for  the  purpose  of  denouncing  those  doctrines, 
and  attempting  to  prove  them  to  be  untrue,  and  are  proposing  and 
intending  to  allow  said  Abbott  to  continue  to  do  so  in  future,  notwith- 
standing the  plaintiffs  did  protest  both  to  said  wardens  and  to  said 
Abbott  against  his,  said  Abbott's  preaching  in  said  house,  within  a  few 
days  after  said  27th  day  of  April-,  that  said  Abbott  and  his  associates 
and  fellow-disbehevers  in  Christianity  have  occupied  said  house  and 
pulpit  on  the  Sabbath,  and  preached  therefrom,  since  said  27th  day 
of  April,  under  the  encouragement  and  authority  of  said  wardens  and 
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said  other  defendants  save  said  Abbott,  not  to  said  Unitarian  society, 
but,  as  said  Abbott  and  said  wardens  claim,  to  an  independent  society, 
and  said  Abbott  is  proposing  and  intending  to  continue  to  do  so  in 
future;  that  the  said  preaching  of  said  Abbott  and  his  associates 
during  that  time  has  not  been  in  conformity  to  the  views  of  that 
denomination  of  Christians  called  Unitarians,  but  in  condemnation 
and  rejection  of  those  views  and  of  Christianity  generally,  and  has 
had  to  a  great  extent  for  its  object  an  attempt  to  show  that  those 
doctrines  were  false  and  unworthy  of  belief,  and  that  Christianity  is 
but  one  among  many  religions,  and  is  partly  true  and  partly  false. 

That  said  plaintiffs  do  not  know  who  compose  said  independent 
society  to  which  said  Abbott  claims  to  be  preaching,  but  believe  the 
same  to  be  made  up  of  said  defendants  save  said  Abbott. 

That  in  pursuance  of  the  conditions  upon  which  the  pews  in  said 
meeting-house  were  sold  by  said  stockholders  who  built  the  same, 
and  of  the  by-laws  of  said  society,  at  the  annual  meeting  of  said  soci- 
ety, holden  March  30th,  i868,  it  was  voted, —  "That  the  wardens  be 
authorized  and  instructed  to  make  out  pew  taxes  against  each  and 
every  owner  of  pews  in  the  church  for  the  entire  amount  now  due  on 
each  pew,  and  if  said  tax  is  not  paid  within  four  weeks  from  the  date 
of  presenting  the  tax  bill,  then  each  and  every  pew,  upon  which  any  tax 
due  may  not  have  been  paid,  shall  be  advertised,  and  notice  given  that 
said  pews  shall  be  sold  at  auction  at  such  day  as  may  be  designated 
by  the  wardens;"  that  said  wardens  claim  that  there  are  due  from 
the  plaintiffs,  as  owners  of  pews  in  said  house,  taxes  of  a  considerable 
amount,  and  have  presented  bills  therefor  demanding  payment,  and 
giving  notice  that  unless  payment  of  the  same  is  made  within  /our 
weeks  from  the  time  of  presenting  said  bills  the  said  pews  will  be  sold 
to  pay  said  taxes,  and  said  plaintiffs  have  refused  and  still  refuse  to 
pay  said  pew  taxes  because  they  believe  that  they  would  be  applied 
by  said  wardens  to  pay  for  the  preaching  of  said  Abbott  as  aforesaid 
in  said  house. 

All  of  which  is  in  violation  of  the  duties  of  sdJid  /asper  H.  York, 
George  L.  Folsom,  and  Carl  H.  Horsch,  as  wardens  of  said  society, 
and  in  violation  and  disregard  of  the  rights  of  said  plaintiffs,  and  is 
depriving  the  plaintiffs  of  the  right  and  privilege  of  worshiping  and 
having  preached  to  them  on  the  Sabbath,  in  their  said  meeting-house, 
as  is  their  right,  the  doctrines  and  truth  of  Christianity,  as  cherished 
by  that  sect  of  Christians  called  Unitarian,  of  which  sect  of  Christians 
said  plaintiffs  aver  themselves  to  be  members,  and  in  the  faith  of 
which  sect  they  are  believers,  and  in  violation  of  the  design,  purpose, 
and  spirit  with  which  the  said  house  was  erected  and  dedicated,  and 
said  society  formed  and  made  a  body  corporate,  and  in  violation  of 
the  law  of  the  state  under  which  said  society  was  established  and 
made  a  body  corporate,  and  in  violation  and  disregard  of  the  votes 
hereinbefore  set  forth,  which  were  passed  at  the  annual  meeting  of 
said  society,  holden  on  the  30th  day  of  March,  iS68,  by  the  terms  of 
which  the  resolution  to  authorize  and  instruct  said  wardens  to  hire 
said  Abbott  to  preach  in  the  church  of  said  society,  for  the  year  then 
ensuing,  was  rejected,  and  said  wardens  were,  by  the  vote  of  said 
meeting,  authorized  and  instructed  to  employ  none  other  than  Uni- 
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tarian  Christians  to  supply  the  pulpit  or  desk  in  the  meeting-house  of 
said  society. 

Wherefore  said  plaintiffs  pray  that  said  Jasper  H.  York,  George  L. 
Folsom,  and  Carl  H.  Horsch,  as  wardens  of  said  society,  and  each  of 
them,  and  all  of  said  defendants  save  said  Abbott,  may  be  forever 
enjoined,  restrained,  and  forbidden  to  hire,  employ,  allow,  suffer,  or 
permit  said  Abbott,  or  any  of  his  associates  and  fellow-disbelievers  in 
Christianity,  to  preach  in  said  meeting-house  of  said  society,  or  to 
in  any  way  occupy  the  same,  and  that  said  Abbott  he  forever  enjoined, 
restrained,  and  forbidden  to  preach  in  said  meeting-house,  or  in  any 
way  to  occupy  the  same,  and  that  said  wardens,  and  each  of  them, 
may  be  enjoined  and  restrained  and  forbidden  to  collect  and  pay  said 
taxes  for  the  support  of  said  Abbott's  preaching,  and  for  such  other 
relief  as  may  be  just. 

[(Signatures  as  in  Form  No.  4276.)]^ 

17.  To  Restrain  Public  Officers,  Boards  and  Municipalities.^ 
a.  From  Drawing  Water  from  Plaintiff's  Pond. 

Form  No.  10936. 

(Precedent  in  Emporia  v.  Soden,  25  Kan.  589.)* 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Issuing  Bonds.  —  A  petition  to  en- 
join county  authorities  from  issuing 
bonds  alleged  to  be  illegal,  which  fails 
to  show  by  clear  averment  the  illegality 
of  the  bonds  proposed  to  be  issued,  is 
demurrable.  Buie  v.  Cunningham, 
(Tex.  Civ.  App.  1895)  29  S.  W.  Rep. 
801. 

Issuing  Notices  of  Election.  —  In  a  bill 
to  enjoin  issuing  notices  of  an  election, 
allegations  that  the  complainant  is  a  tax- 
payer and  that  holding  the  election  will 
cause  expenditure  of  public  money  are 
not  sufficient  where  the  bill  does  not 
pray  that  the  election  itself  be  enjoined 
and  it  is  not  alleged  that  the  acts  of 
issuing  notice  and  serving  candidates 
will  cause  any  expense.  Fletcher  v. 
Tuttle,  151  111.  41- 

Negotiating  Loan.  —  In  an  action  to 
enjoin  a  board  of  commissioners  from 
negotiating  a  proposed  loan  for  the 
purpose  of  erecting  public  buildings, 
on  the  alleged  ground  that  a  former 
loan  for  the  sum  proposed  remains 
outstanding  and  unpaid,  the  complaint 
should  aver  that  the  aggregate  of  such 
loans  exceeds  one  per  centum  of  the 
assessed  value.  Hamilton  County  v. 
Cottingham,  56  Ind.  559. 

Opening  Bead  Through  Plaintiff's  Land. 
—  Where  the  petition  seeks  to  enjoin  a 
county   from  opening  a  road  through 


plaintiff's  land,  it  must  allege  that  of- 
ficers of  the  county  had  attempted  to 
enter  plaintiff's  property  for  that  pur- 
pose, or  were  about  to  do  so,  without 
the  proper  proceedings  in  accordance 
with  law.  Hall  v.  La  Salle  County, 
(Tex,  Civ.  App.  1898)  46  S.  W.  Rep. 
862. 

Paving  Street.  —  In  a  bill  to  enjoin  a 
contractor  from  completing  the  pav'ng 
of  a  street  which  alleges  that  the  work 
is  being  so  imperfectly  done  as  to  re- 
quire constant  repairs  at  great  cost 
and  expense,  it  is  not  necessary  to  al- 
lege that  complainant  is  liable  for  as- 
sessment for  benefits  from  paving  the 
street.  McGovern  v.  Loder,  (N.  J. 
1890)  20  Atl.  Rep.  209. 

Taking  by  Eminent  Domain.  —  In  a  bill 
to  enjoin  a  town  from  taking  by  emi- 
nent domain  certain  lands  for  purposes 
of  water  supply,  an  averment  that  the 
town  had  already  taken  all  the  land 
which  it  was  authorized  to  take  for 
that  purpose  has  been  held  to  be  an 
allegation  of  law,  and  not  a  proper  al- 
legation of  fact  so  as  to  be  admitted  by 
demurrer.  Lynch  v.  Forbes,  161  Mass. 
302. 

3.  It  was  held  in  this  case  that  the 
plaintiff  was  entitled  to  an  injunction 
restraining  the  city  from  taking  water 
from  the  pond,  either  directly  through 
the  pipe  extending  into  it  or  indirectly 
by  means  of  the  well. 

See,  generally,  supra,  note  I,  p.  826. 
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^Commencing  as  in  Form  No.  59^7.)]^ 

He  is  now  and  for  more  than  one  year  last  past  has  been  the  owner 
of  certain  real  estate  situated  in  the  county  of  Lyon,  and  state  of 
Kansas,  lying  and  being  on  both  sides  of  the  Cottonwood r'wtr,  includ- 
ing said  river  and  its  banks,  and  described  as  follows,  to  wit:  Com- 
mencing at  a  corner  17  rods  west  of  a  point  6^  rods  south  of  the 
northeast  corner  of  the  northwest  quarter  of  section  22,  township  iP, 
range  11,  thence  running  south  36  rods,  thence  west  19  rods  to  a 
stake  about  high-water  mark  on  the  west  bank  of  the  Cottonwood 
river,  thence  north  2°  30'  east  36.05  rods,  thence  east  17  rods  to  the 
place  of  beginning,  and  other  lands  joining  unto  the  above  described 
lands  and  bordering  upon  said  river;  that  said  Cottonwood  river  is  a 
large,  natural  watercourse,  but  not  a  navigable  stream;  that  for  more 
than  eighteen  years  last  past  the  plaintiff  has  owned  and  maintained 
a  mill-dam  across  said  Cottonwood  river  on  his  land  above  described, 
and  a  public  custom  flouring  mill,  and  that  during  all  of  that  time  the 
plaintifif  has  dammed  and  caused  the  water  in  said  river  to  flow  back 
so  as  to  form  a  flowing  head  of  water  of  from  seven  to  nine  feet  above 
the  ordinary  stage  of  water  in  said  river,  and  during  all  said  time  the 
plaintiff  has  been  in  the  quiet  and  peaceable  possession,  occupation 
and  use  of  said  water,  which  has  during  all  that  time  been  accustomed 
to  flow  along  its  channel  to  said  mill  and  dam,  freely  and  unobstruct- 
edly  and  without  any  let,  hindrance  or  diversion  as  the  said  stream 
has  been  accustomed  to  flow  from  time  immemorial;  that  on  the  5th 
day  of  November,  i860,  and  for  a  long  time  prior  thereto,  one  Curtis 
Hiatt  was  the  owner  of  the  east  half  of  the  northwest  quarter  of  sec- 
tion 22,  township  19,  range  11  east,  in  said  county,  in  fee  simple; 
that  on  or  about  said  5th  day  of  November,  iS60,  by  an  instrument  in 
writing  of  that  date,  duly  executed  by  said  Curtis  Hiatt  and  wife,  and 
acknowledged,  they  granted  and  conveyed  to  the  plaintiff  the  right 
and  easement  in  the  last  above  described  real  estate,  to  erect  and 
maintain  a  mill-dam  upon  the  first  above  described  lands  such  as  was 
erected  and  maintained  as  aforesaid,  forever,  and  the  right  and  ease- 
ment in  the  last  real  estate  mentioned  and  described  above  to  have 
the  said  Cottonwood  river  run  and  flow  over  the  same  for  the  uses  of 
said  mill  and  water  power  forever,  and  the  last  described  real  estate, 
then  and  there  became  a  servient  estate  to  the  plaintiff's  lands,  mill  and 
water  power  as  aforesaid  and  to  the  extent  aforesaid ;  that  said  deed  was 
duly  recorded  the  9th  day  of  November,  iS60,  in  book  C,  of  deeds,  in  the 
office  of  register  of  deeds,  for  Lyon  county,  as  aforesaid;  that  afterward 
the  plaintiff  expended  large  amounts  of  money  in  improving  said  water 
power  and  procuring  the  right  of  flowage  from  riparian  owners  of  real 
estate  above  and  below  said  mill-dam  along  said  river,  and  in  erecting 
mills  and  factories  thereon,  to  the  amount  of  s^^out  forty  thousand do\- 
lars;  that  all  of  plaintiff's  mills  and  factories  are  propelled  exclusively 
by  water  power  from  said  mill-dam,  and  are  adapted  to  the  use  of  no 
other  motive  power;  that  said  mills  and  water  power  and  privileges 
are  now  of  the  value  of  over  $80,000;  that  between  the  months  of 
April  and  July,  iS80,  the  defendant,  the  city  of  Emporia  and  its  mayor 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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and  council,  through  the  defendants  Russell  and  Alexander  as  their 
agents  and  employes,  against  the  positive  interdiction  of  said  plaintiff 
and  against  his  earnest  and  repeated  remonstrances  and  protests  to 
said  mayor  and  council,  in  session  and  out  of  session,  publicly  and 
privately  made  by  plaintiff,  did,  without  any  leave,  license,  warrant 
or  authority  of  the  plaintiff  or  the  law,  by  condemnation  or  otherwise, 
erect  and  cause  to  be  erected  on  the  bank  of  the  Cottonwood  x'wzx  on 
the  lands  last  above  described  and  just  above  the  plaintiff's  said  mills 
and  dam  and  beside  the  plaintiff's  mill-pond,  a  Holly  system  of  water 
works,  propelled  by  steam,  with  pipes  connected  with  the  water  from 
the  pumps,  of  one  foot  in  the  bore  in  diameter,  with  a  system  of  pipes 
connected  with  different  parts  of  the  city  of  Emporia,  about  eight 
miles  in  length;  and  arrangements  are  now  being  made  to  add  four 
miles  of  additional  pipes  to  said  system,  to  be  supplied  from  said 
water  works,  all  for  the  purpose  of  supplying  water  for  every  purpose 
for  which  water  works  usually  supply  water  in  a  city;  that  the  city  of 
Emporia  and  the  additions  thereto  now  cover  nearly  or  quite  two 
sections  of  land,  and  have  thereon  about  ^'jc/Z/^^w^a/?^  inhabitants,  and 
are  rapidly  growing;  that  in  connection  with  said  water  works  on  the 
lands  last  described,  and  about  ^/y  feet  from  the  edge  of  the  channel 
of  the  Cottomvood  river,  the  defendants  have  caused  a  well  of  tuienty- 
five  feet  in  diameter  and  twenty-six  feet  deep  to  be  sunk  into  the 
ground  eight  feet  below  the  water  level  in  said  mill-pond  at  ordinary 
stages  of  water  in  the  pond,  and  thereby  through  the  gravel  they 
draw  water  from  the  mill-pond  to  supply  said  well,  with  the  water  of 
which  well  there  is  now  a  connection  with  pumps  by  a  twelve-\x\c\i 
pipe  through  which  water  is  now  being  drawn  for  the  use  of  said  city, 
to  the  great  and  irreparable  injury  of  this  plaintiff's  said  water  power 
and  privileges ;  that  defendant,  the  city  of  Emporia,  by  its  mayor  and 
council,  and  through  said  Russell  and  Alexander  as  agents  and 
employes  as  aforesaid,  and  without  the  leave,  license,  warrant 
and  authority,  and  against  the  remonstrances  and  protests  aforesaid, 
is  now  engaged  in  laying  a  twelve-vi\c\i  pipe  from  said  pumps  through 
the  last  above  described  lands  far  into  the  plaintiff's  mill-pond,  for 
the  purpose  of  further  drawing  water  for  the  uses  of  the  city,  directly 
from  said  mill-pond ;  that  the  defendant,  the  city  of  Efnporia,  designs 
and  intends  by  the  means  aforesaid  to  divert  and  carry  away  large 
quantities  of  water  from  said  mill-pond  forever,  increasing  the  same 
continually  as  the  demand  for  water  shall  increase,  without  paying 
the  plaintiff  for  the  use  of  the  same,  to  the  great  and  irreparable 
injury  of  the  plaintiff. 

Wherefore,  plaintiff  prays  that  he  may  have  a  temporary  injunction 
restraining  defendants  and  each  of  them  from  laying  the  said  pipes 
into  the  said  mill-pond  pending  this  suit,  and  that  at  the  final  hearing 
that  defendants  and  their  successors  and  assigns  be  perpetually 
enjoined  from  further  drawing  water  from  said  well  or  any  other  well 
sunk  along  said  mill-pond  and  river  above  said  dam,  and  that  the 
water  works  and  water  pipes  connected  with  said  well  or  river  be 
abated  as  a  nuisance,  and  for  all  proper  relief  in  the  premises. 

[{Signature  and  verification  as  in  Eorm  No.  5917.)iy- 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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b.  From  Changing  Grade  of  Street. 

Form  No.  10937. 

(Precedent  in  MacMurray-Judge  Architectural  Iron  Co.  v.  St.  Louis,  138  Mo. 612.) 

\ The  MacMurray- Judge  Architectural^  ^      .,       ^.    j      •    ^..    ^- 
L  T        C      olaintiff  '  Louis  City  Circuit 

^.,  p  ,  V  Court,  ^tzX&oi Missouri.    To 

The  City  of  sf.  Louis,  defendant.       J  ^^^  ^^pt^^ber  Term,  i896.]i 

Plaintiff  states  that  it  is,  and  was  at  the  times  hereinafter  men- 
tioned, a  corporation  created  by  the  laws  of  Missouri,  and  the  defend- 
ant is  and  has  been,  since  the  year  18^^,  a  municipal  corporation 
under  the  laws  of  said  State.  That  the  defendant  duly  adopted  and 
enacted  an  ordinance  entitled  "  An  ordinance  changing  certain  grades 
on  Twenty-first  street,  Adams  street.  Poplar  street,  Randolph  street, 
Singleton  street  and  Papin  street,  and  to  repeal  parts  of  ordinance 
number  four  thousand,  two  hundred  and  thirty-one,"  which  ordinance 
was  approved  July  18,  1889,  and  is  numbered  15119. 

That  prior  to  the  enactment  of  ordinance  15119,  to  wit,  in  the  year 
i87i.  Twenty-first  street  and  Papin  street,  where  said  streets  adjoin 
block  2282,  and  the  east  and  west  alley  in  block  2282  had  been  paved 
and  improved  with  sidewalks,  gutters,  curbing  and  roadway  in  con- 
formity with  ordinance  7741  of  said  city,  entitled  "An  ordinance  to 
improve  certain  streets  in  the  second  district  south  of  the  north  line 
of  Fifth  street,"  approved  July  6,  1871. 

The  plaintiff  states  that  it  is  and  has  been  for  many  years  engaged 
in  business  in  St.  Louis,  in  manufacturing  cast  and  wrought  iron 
work,  such  as  columns,  lintels,  sills,  beams,  girders,  stairs,  house  and 
store  fronts,  etc.,  and  that  it  is,  and  has  been  since  \2>81,  the  owner 
of  a  lot  of  ground  in  block  2282  of  said  city  on  the  southeast  corner 
of  Twenty-first  street  and  Papin  street,  having  a  front  on  Twenty-first 
street  of  one  hundred  and  twenty-seven  feet  and  six  inches,  and  on  Papin 
street  of  two  hundred  and  ninety-four  feet,  and  is  bounded  west  by  an 
alley  twenty  feet  wide,  and  said  ground  is  covered  by  a  brick  struc- 
ture, erected  by  the  plaintiff  in  \Z81,  extending  to  the  line  of  Papin 
street.  Twenty-first  street  and  the  alley,  and  containing  the  machine 
shops,  foundry,  pattern  shop,  engine  and  boiler  room,  train-ways, 
steam  hoisting  machinery,  and  other  machinery  and  appliances,  in 
which  premises  the  plaintiff  has  carried  on  and  prosecuted,  and  is 
carrying  on  and  prosecuting,  said  business. 

That  the  building  and  improvements  of  plaintiff  aforesaid  were 
constructed  and  adjusted  to  the  grade  of  Papin  street.  Twenty-first 
street  and  the  alley,  as  the  said  streets  and  alley  were  constructed 
pursuant  to  ordinance  llJi-l  aforesaid,  and  before  the  enactment  of 
ordinance  15119. 

That  by  the  provisions  of  ordinance  15119  the  grade  of  the  street 
at  the  northwest  corner  of  plaintiff's  building,  being  the  intersection 
of  Papin  and  Twenty-first  streets,  is  changed  and  raised  six  feet  above 
the  grade  existing  and  prior  to  the  passage  of  said  ordinance;  and  at 
the  southwest   corner  of   said   building,  being   the  intersection   of 

1.  The  matter  enclosed  by  and  to  be  supplied  within  [  ]  will  not  be  found  in 
the  reported  case. 
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Twenty-first  street  and  the  alley,  the  grade  is  changed  and  raised 
three  feet  above  the  grade  at  and  prior  to  the  passage  of  said  ordi- 
nance; and  at  the  east  end  of  the  building  on  the  alley  the  grade 
is  changed  and  raised  two  feet,  and  at  the  east  end  of  the  building  on 
Papin  street  the  grade  is  changed  and  raised  three  feet  above  the 
grade  existing  at  and  prior  to  the  passage  of  ordinance  15119.  The 
plaintiff  states  that  the  defendant  is  prosecuting  the  work  of  changing 
the  grade  of  Twenty-first  street,  Papin  street  and  the  alley,  and  is 
conforming  said  streets  and  alley  to  the  grade  established  by  ordir 
nance  15119^  aforesaid,  and  that  the  execution  of  said  work  will 
compel  plamtiff  to  reconstruct  its  premises  aforesaid  and  adjust  the 
same  to  the  grade  of  the  said  streets  and  alley  as  established  by  ordi- 
nance 15119,  and  will  interrupt,  obstruct  and  destroy  the  manufactur- 
ing plant  and  manufacturing  business  aforesaid  of  plaintiff,  during  the 
period  embracing  the  reconstruction  of  plaintiff's  premises  aforesaid, 
and  will  inflict  on  plaintiff  damage  in  the  sum  of  seventy-five  thousand 
dallars;^  and  this  damage  is  damage  to  the  private  property  of  plaintiff 
for  public  use,  and  under  the  Constitution  of  this  State  it  cannot 
impose  on  plaintiff  without  just  compensation,  and  said  Constitution 
provides  that  until  the  same  is  paid  to  plaintiff,  or  into  court  for 
plaintiff,  the  property  of  plaintiff  cannot  be  disturbed  or  the  pro- 
prietary rights  of  plaintiff  therein  divested. 

The  plaintiff  states  that  the  defendant  has  not  obtained  the  con- 
sent of  plaintiff  to  the  change  of  grade  aforesaid,  nor  has  it  attempted 
to  agree  with  plaintiff  as  to  the  compensation  to  plaintiff  for  said 
damage,  nor  has  it  instituted  the  proceedings  provided  by  sections 
1815  to  1821,  both  inclusive,  of  the  Revised  Statutes  of  this  State,  to 
have  said  damages  ascertained  and  determined. 

The  plaintiff  prays  that  the  defendant  may  be  restrained  and 
enjoined  from  changing  the  grade  of  the  streets  and  alley  aforesaid 
until  the  damage  aforesaid  is  adjusted  and  paid  as  required  by  law.* 

[{^Signature  and  verification  as  in  Form  No.  5921.y^ 

e.  From  Constructing  Side-walks. 
Form  No.  z  o  9  3  8 . 

(Precedent  in  Costello  v.  Wyoming,  49  Ohio  St.  203.)* 

1.  Averment  of  Damage. —In  acorn-  2.  The  words  "  and  that  plaintiff  may 

plaint  for  an  injunction  against  a  city  recover     in    this    action    the    damage 

to  prevent  the  changing  of  the  grade  aforesaid,  seventy-five  thousand  dollars, 

of  a  street  without  assessing  and   ten-  with  interest  and  costs,"  were   added 

dering  to  the  plaintiff  his  damages,  the  to  the  plaintiff's  petition  and  occur  in 

allegation  as  to  damages  was:   "  Plain-  the    reported    case.      They    are    here 

tiff  further  avers  that  he   will  sustain  omitted  because  it  was  held  impossible 

damages  occasioned  by  said  proposed  to  give  the  plaintiff  relief  by  injunction 

change  of  grade  in    the  sum  of  $ ,  and  at    the   same  time  to   award    full 

unless  said  defendants  are  restrained  damages  based  upon   the  theory  that 

and  enjoined  from  proceeding  there-  the  acts  enjoined  would  be  carried  to 

with."      The   blank   left  after  the  $,  completion. 

according  to  a  common  Indiana  prac-  3.  The  matter  to  be  supplied  within 

tice,  was  held  to  make  the  averment  of  []  will  not  be  found  in  the  reported  case. 

damage  insufficient  to  warrant  an  in-  4.  A  demurrer  to  this  petition   was 

junction.     Kokomo  z'.  Mahan,  loolnd.  sustained  in  the  court  of  common  pleas, 

242.  and  this  judgment  was  affirmed  by  the 
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[(  Title  of  court  and  cause  as  in  Form  No.  5929. y\^ 

The  plaintiff,  Charles  A.  Costello,  says  that  the  defendant,  the  vil- 
lage of  Wyoming^  of  this  county,  was  duly  incorporated  under  the 
laws  of  the  state  of  Ohio,  providing  for  the  organization  of  municipal 
corporations,  and  that  the  plaintiff  is  a  resident  within  said  village, 
and  a  tax-payer  of  said  village,  and  the  owner  of  a  large  amount  of 
real  estate  therein;  that  the  said  plaintiff  requested,  in  writing,  the 
solicitor  of  said  village,  to  bring  this  action  on  behalf  of  the  said  vil- 
lage of  Wyoming,  and  that  such  solicitor  declined  so  to  do;  that  this 
plaintiff  brings  this  action  on  behalf  of  the  said  village  of  Wyoming, 
being  authorized  so  to  do  by  the  provisions  of  the  statutes  of  this 
state;  and  for  cause  of  action  herein,  said  plaintiff  says,  that  the  said 
village  of  Wyoming,  through  its  officers  and  agents,  is  preparing  and 
proceeding  to  construct  sidewalks  in  and  upon  the  streets  of  such 
village,  and  that  the  council  of  such  village  has  passed  the  neces- 
sary resolution  authorizing  the  construction  of  such  sidewalks,  and 
this  plaintiff  further  says  that  said  village  council  is  proceeding  to 
issue  bonds  for  the  purpose  of  defraying  the  cost  and  expense  of  the 
construction  of  such  sidewalks  in  said  village,  all  of  which  action, 
on  the  part  of  said  village,  its  officers  and  agents,  is,  as  this  plaintiff 
claims,  without  authority  of  law. 

This  plaintiff  further  says,  that  the  said  defendant,  its  officers  and 
agents,  claim  the  authority  and  right  to  construct  sidewalks  as  herein- 
before set  forth,  under  and  in  pursuance  of  the  provisions  of  an  act 
of  the  general  assembly  of  the  state  of  Ohio,  entitled,  "  An  act  to 
authorize  villages  to  levy  special  assessments,  payable  in  annual 
installments,  for  the  construction  and  improvement  of  sidewalks,  and 
to  be  supplementary  to  section  2328,  of  the  Revised  Statutes,  and 
known  as  sec.  2328a,"  passed  April  16,  1891. 

This  plaintiff  avers  that  said  statute  is  wholly  unconstitutional, 
being  a  law  of  a  general  nature,  and  confined  in  its  operations  to 
Hamilton  county,  and  for  other  reasons  apparent  upon  an  examination 
of  said  statute. 

Plaintiff  further  says  that  the  construction  of  said  sidewalk  and 
the  levying  of  taxes  upon  property  of  this  plaintiff  and  the  other 
tax-payers  of  said  village,  for  the  purpose  of  paying  the  cost  of  such 
construction,  would  be  a  great  and  irreparable  injury  to  this  plaintiff 
and  the  other  tax-payers  of  said  village,  and  for  which  injury  they 
have  no  adequate  remedy  at  law. 

Said  plaintiff  therefore  prays  the  order  and  injunction  of  this  court 
restraining  the  defendant,  the  village  of  Wyoming,  its  officers  and 
agents,  from  the  construction  of  such  sidewalks  in  said  village,  and, 
also  enjoining  and  restraining  the  said  village,  its  officers  and  agents, 
from  issuing  the  bonds  of  said  village  in  any  sum  or  amount  what- 
ever, for  the  purpose  of  defraying  the  cost  of  the  construction  of 
sidewalks  in  said  village,  and  for  such  other  and  further  relief  as 
may  be  just  and  equitable. 

[(^Signature  and  verification  as  in  Form  No.  5929.)^^ 

circuit  court,  but  the  supreme  court  See,  generally,  supra,  note  i,  p.  826. 
held  that  both  courts  erred  and  re-  1.  The  matter  to  be  supplied  within 
versed  the  judgment.  [  ]  will  not  be  found  in  the  reported  case. 
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d.  From  Interfering  with  Completion  of  Public  Buildings. 
Form  No.  10939. 

(Precedent  in  Perkins  v.  Philadelphia,  156  Pa.  St.  539.)' 


In  the 
Court  of 
Co  m  m  o  n 
Pleas  No.  1 
for  the  City 
and  County 
of  Philadel- 
phia ol  June 
Term,  i895, 
No.  lis. 
Sitting  in 
Chancery. 


\Samuel  C.  Perkins,  William  Brice,  Malhon  H.  Dickinson, " 
Issac  S.  Cassin,  Thomas  E.  Gaskill,  John  L.  Hill, 
Richard  Peltz,  William  S.  Stokley,  Hiram  Miller  and 
William  H.  Wright,  constituting  a  majority  of  the 
Commissioners  for  the  Erection  of  the  Public  Buildings, 
and  all  of  the  members  thereof  excepting  the  Mayor  of 
Philadelphia  and  the  Presidents  of  the  Select  and  of  the 
Common  Councils, 

against 

The  City  of  Philadelphia  and  James  H.  Windrim, 
Director  of  the  Department  of  Public  Works  of  said 
city. 

To  the  Honorable  the  Judges  of  the  said  Court. 
Your  orators  complain  and  say:]^ 

1.  That  by  an  act  of  assembly,  approved  the  fifth  day  of  August, 
one  thousand  eight  hundred  and  seventy,  of  which  the  relators 
annex  hereto  a  copy  and  which  they  crave  leave  to  refer  to,  Theodore 
Cuyler,  John  Rice,  Samuel  C.  Perkins,  John  Price  Wetherill,  Leivis  C, 
Cassidy,  Henry  M.  Phillips,  William  M.  Stokes,  William  Devine,  the 
mayor  the  city  of  Philadelphia,  and  the  presidents  of  select  and 
common  councils,  for  the  time  being,  were  constituted  commis- 
sioners for  the  erection  of  the  public  buildings  required  to  accom- 
modate the  courts,  and  for  all  municipal  purposes  in  the  city  of 
Philadelphia,  and  they  were  therein  required  to  procure  plans  for  the 
said  buildings;  to  do  all  acts  necessary  in  their  judgment  to  carry 
out  the  intent  of  said  act  of  assembly  in  relation  to  the  said  public 
buildings;  to  fill  any  vacancies  which  might  happen  by  death,  resigna- 
tion, or  otherwise,  and  if,  in  the  judgment  of  said  commission,  they 
would  deem  it  advisable  to  increase  their  number,  they  might,  by  a 
vote  of  a  majority  of  their  whole  number,  increase  said  commission, 
from  time  to  time,  to  any  number  not  exceeding  thirteen. 

2.  That  said  commissioners  so  appointed  by  said  act  of  assembly 
did,  August  27,  iS70,  elect  William  S.  Stokley  in  place  of  William  L. 
Stokes,  unknown,  and  Henry  W.  Gray  in  place  of  William  Devine, 
who  had  deceased;  and  afterwards  deeming  it  advisible  to  increase 
their  number  to  thirteen,  by  vote  of  a  majority  elected  Samuel  W. 
Cattell  and  Wm.  Price,  in  order  to  increase  their  number  to  thirteen. 
That,  from  time  to  time,  vacancies  in  their  number  were  caused  by 
death  and  resignation,  and  others  were  duly  elected  to  fill  such 
vacancies,  until  the  commission  is  now  composed  of  the  ten  members 
named  in  the  first  paragraph  and  the  three  ex-officio  members. 

3.  That  the  said  commissioners  and  their  successors,  as  aforesaid, 
entered  upon  the  duties  of  their  office  after  their  appointment,  and 

1.  It  was  held  that  on  the  facts  stated  See.  generally,  supra,  note  i,  p.  826. 
in  this  bill  the  preliminary  injunction  2.  The  matter  enclosed  by  [  ]  will  not 
should  be  granted.  be  found  in  the  reported  case. 
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proceeded  to  make  contracts  for  the  construction  of  public  buildings 
required  to  accommodate  the  courts,  and  for  all  municipal  purposes 
in  the  city  of  Philadelphia,  and  to  do  all  other  acts  necessary  in  their 
judgment  to  carry  out  the  intent  of  the  said  act  of  assembly  in  rela- 
tion to  said  public  buildings,  and  there  has  been  already  constructed 
a  large  portion  of  the  said  buildings,  which  are,  however,  at  present 
unfinished. 

4.  And  your  orators  further  aver  that  your  complainants  are  pro- 
gressing with  the  work  committed  to  them  by  said  act,  and  have  been 
delayed  and  are  now  hindered  in  the  execution  of  their  duties  there- 
under by  the  failure  of  the  councils  of  said  city  to  raise  the  amount 
sufficient  for  the  performance  of  their  duties,  although  requisitions 
have  been  made  therefor,  from  year  to  year,  in  accordance  with  the 
act  of  1870,  as  aforesaid, 

5.  And  your  orators  further  aver  that  the  requisition  last  made 
was  primarily  for  the  purpose  of  fitting  up  the  rooms  required  for  the 
accommodation  of  the  county  courts  of  Philadelphia,  and  the  neces- 
sary approaches  and  conveniences  accessory  thereto,  in  the  trial  of 
civil  issues;  and  although  said  rooms  have  been  selected  with  the 
approval  of  the  judges  of  the  county,  and  have  been  assigned  for  said 
purpose  by  your  complainants,  yet,  by  reason  of  the  total  failure  to 
make  any  appropriation  therefor,  in  accordance  with  said  last-men- 
tioned requisition,  the  entire  work  with  regard  to  the  same  is  now 
stopped. 

6.  And  your  orators  further  aver  that  they  believe,  and  so  charge 
that  the  said  defendant,  the  city  oi  Philadelphia,  declines  to  provide 
funds  for  the  performance  of  the  work  committed  to  your  orators,  by 
reason  of  the  pendency  in  the  general  assembly  of  an  act  afterwards 
approved  the  24th  day  of  May,  1893,  entitled  "An  act  to  abolish 
commissioners  of  public  buildings,  and  to  place  all  public  buildings 
heretofore  under  the  control  of  such  commissioners  under  the  con- 
trol of  the  Department  of  Public  Works,  in  cities  of  the  first  class." 
And  your  orators  are  advised  and  charge  that  said  act  is  wholly 
invalid,  and  in  violation  of  the  constitution  of  this  commonwealth; 
and  in  support  thereof  your  complainants  specifically  assert,  that  it 
is  provided  by  the  constitution  of  this  commonwealth,  in  section  20, 
article  3,  that  "the  general  assembly  shall  not  delegate  to  any 
special  commission,  private  corporation  or  association,  any  power  to 
make,  supervise  or  interfere  with  any  municipal  improvement,  money, 
property  or  defects,  whether  held  in  trust  or  otherwise,  or  to  levy 
taxes,  or  perform  any  municipal  function  whatever;"  and  that,  not- 
withstanding said  prohibition,  this  act,  in  the  first  section  thereof, 
proposes  to  commit  the  direction,  control  and  administration  of  the 
erection,  completion,  construction,  repair,  removal  and  protection  of 
all  public  buildings  therein  referred  to,  to  the  Department  of  Public 
Works,  the  same  being  under  the  charge  of  one  individual,  and  said 
act,  neither  by  enactment  or  reference,  referring  to  the  proper  super- 
vision and  municipal  control  which,  under  the  constitution,  should  be 
given  to  the  municipal  corporation  of  which  he  is  an  executive  officer, 
nor  placing  exclusively  the  municipal  improvement  or  municipal 
function  in  the  city  of  Philadelphia. 
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7.  And  your  orators  further  specify  that  by  the  6th  section  of 
article  3  of  the  constitution  of  this  commonwealth  it  is  provided: 
"  No  law  shall  be  revived,  amended,  or  the  provisions  thereof 
extended  or  conferred,  by  reference  to  its  title  only,  but  so  much 
thereof  as  is  revived,  amended,  extended  or  conferred  shall  be 
re-enacted,  and  published  at  length."  And  your  orators  charge  that, 
notwithstanding  said  prohibition  said  act,  in  its  first  section,  pro- 
poses to  transfer  the  erection,  completion,  construction,  repair, 
removal  and  protection  of  all  public  buildings  heretofore  under  the 
control  of  commissioners  created  by  any  special  act  of  assembly  for 
the  erection  and  construction  of  public  buildings  required  to  accom- 
modate the  courts  and  for  municipal  purposes  in  cities  of  the  first 
class,  without  specifying  the  act  by  recital  providing  for  such  erec- 
tion, such  completion,  such  construction,  such  repair  and  such 
removal,  and  without,  by  enactment,  determining  the  transferred  duty 
imposed  upon  the  Department  of  Public  Works  in  the  granting  of 
direction,  control  and  administration  thereto.  And  your  orators  are 
advised  that  said  act,  by  reason  of  such  transgression,  is  wholly 
invalid. 

8.  And  your  orators  further  specify  that  it  is  provided  by  the  8th 
section  of  article  3  of  the  constitution  that  '*  no  local  or  special  bill 
shall  be  passed,  unless  notice  of  the  intention  to  apply  therefor  shall 
have  been  published,  in  the  locality  where  the  matter  or  thing  to  be 
affected  may  be  situated,  which  notice  shall  be  at  least  thirty  days 
prior  to  the  introduction  into  the  general  assembly  of  such  bill,  and 
in  the  manner  to  be  provided  by  law;  the  evidence  of  such  notice 
having  been  published,  shall  be  exhibited  in  the  general  assembly 
before  such  act  shall  be  passed;"  and  that  the  general  assembly,  in 
furtherance  of  said  constitutional  mandate,  did  enact,  by  an  act 
entitled  "An  act  regulating  the  publication  of  application  for  local 
or  special  legislation,"  approved  February  12, 1874,  P.  L.  43,  that  "  no 
local  or  special  bill,  either  to  repeal  or  enact  a  law,  shall  be  passed 
by  the  legislature  unless  notice  of  the  intention  to  apply  therefor 
shall  be  published  in  the  locality  where  the  matter  or  thing  to  be 
affected  may  be  situated,  which  notice  shall  state  specifically  the  title 
and  objects  of  the  bill,  and  shall  be  published  by  not  less  than  four 
insertions  in  at  least  two  daily  or  weekly  newspapers,  one  of  which 
may  be  in  a  language  other  than  English,  once  a  week  for  four  con- 
secutive weeks,  printed  in  the  county,  or  in  each  of  the  several  counties 
where  such  matter  or  thing  to  be  affected  may  be  situated;"  as,  by 
reference  to  said  act  more  specifically  will  be  made  manifest.  And 
your  orators  are  advised  that  the  effect  of  the  passage  of  said 
act  in  accordance  with  the  mandate  of  the  constitution  is,  until  the 
same  shall  be  changed  by  a  general  statute  otherwise  providing,  to 
make  the  method  of  procedure  for  the  repeal  or  the  enactment  of  a 
law  which  is  local  dependent  entirely  upon  a  notice  given  in  accord- 
ance with  the  said  act  at  least  thirty  days  immediately  preceding  the 
introduction  of  such  bill  into  the  general  assembly;  and  that  the 
said  act  of  May  24,  1893,  trangresses  said  prohibition  in  that, 
although  the  same  is  entirely  local  in  text  and  reference,  and 
although  it  proposes  to  repeal  the  act,  which  is  local  in  character  (if 
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it  be  held  to  apply  to  the  act  under  which  your  commissioners  were 
created),  yet  no  advertisement  or  publication  whatever  was  made 
before  the  meeting  of  the  general  assembly  at  which  the  same  was 
introduced,  nor  was  any  advertisement  whatever  made  before  the 
same  was  introduced. 

Wherefore  your  orators  charge  that,  by  reason  of  the  invalidity  of 
the  said  act,  by  reason  of  its  attempt  to  delegate  to  one  person  a 
municipal  function,  and  by  reason  of  its  attempt  to  transfer  the  duties 
now  vested  in  your  complainants  to  one  person,  and  by  reason  of  the 
failure  to  give  notice  of  the  introduction  thereof  as  aforesaid,  no  valid 
legislation  has  taken  place  to  disturb  the  complainants  in  the  per- 
formance of  their  duty  particularly  imposed  upon  them  by  the  act  of 
1870  as  aforesaid;  but  they  fear  that  the  defendant  the  city  of  Phila- 
delphia^ and  especially  the  defendant  yiaw(?i-  H.  Windrim  as  director 
of  the  department  of  public  works,  will  seek  to  take  possession  of  the 
buildings  now  in  the  legal  custody  of  your  complainant,  and  to  inter- 
fere with  their  completion  and  their  further  construction,  and  will 
introduce  such  confusion  into  the  administration  of  their  duties  rela- 
tive thereto  that  no  adequate  relief  can  be  secured  by  any  process 
known  to  the  law;  and  they  therefore  ask  relief  from  this  court,  sit- 
ting as  a  court  of  equity,  and,  among  other  things,  pray: 

(a)  That  it  be  decreed  that  the  defendants,  and  each  of  them,  may 
fully  answer  the  premises. 

(b)  That  it  be  decreed  that  the  defendants,  and  each  of  them,  and 
the  officers,  agents  and  servants  of  either  and  of  both  of  them,  may 
be  specially  enjoined  until  final  hearing,  and  perpetually  thereafter, 
from  interfering  with  your  complainants  in  the  construction  and  com- 
pletion of  the  buildings  for  which,  by  the  act  of  1870,  they  were  cre- 
ated: and  that,  until  your  complainants  become  defunct  by  the  full 
completion  of  all  the  duties  imposed  upon  them,  they  may  be  ade- 
quately protected  from  time  to  time  by  your  Honors. 

(c)  Such  other  and  further  relief  in  the  premises  as  the  nature  and 
circumstances  of  their  case  may  require,  and  to  your  Honors  shall 
seem  meet, 

\David  W.  Sellers^ 
Rufus  E.  Shapley, 
John  G.  Johnson, 

Solicitors  for  Complainants.]* 

e.  From  Issuing  Bonds  in  Aid  of  Construction  of  Railroad. 

Form  No.  10940. 

(Precedent  in  Taylor  v.  Ross  County,  23  Ohio  St.  23.)' 

\(  Title  of  court  and  cause  as  in  Form  No.  5929.)]^ 
The  plaintiffs,  for  a  cause  of  action,  state  as  follows: 

1.  The  matter  enclosed  by  [  ]  will  enjoining  defendants  as  prayed  in  the 
not  be  found  in  the  reported  case.  petition,   and   this   judgment  was   af- 

2.  In  this  case  the  court  of  common     firmed  by  the  supreme  court. 

pleas  rendered   judgment   perpetually        See,  generally,  supra,  note  i,  p.  826. 
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At  the  JuM  sessions  of  said  county  commissioners  of  Ross  county, 
Ohio,  to  wit,  on  the5M  day  oi  June^  a.  d.  i87^,  they  made  and  caused 
to  be  entered  upon  the  journal  of  their  proceedings,  an  order  in  the 
words  and  figures  following,  to  wit:  {^Here  was  set  out  a  copy  of  the 
order)}- 


1.  The  order  was  as  follows,  to  wit: 
"  In  the  matter  of  the  Ross  County  Rail- 
road: 

This  day  csiraefohn  H.  Putnam  and 
presented  to  the  board  the  following 
written  request: 

To  the  County  Commissioners  of  the 
County  of  Ross,  in  the  State  of  Ohio: 
The  undersigned  tax-paying  electors  of 
said  county  of  Ross,  in  pursuance  of 
the  provisions  of  the  act  of  the  general 
assembly  of  the  State  of  Ohio,  entitled 
'  an  act  to  authorize  counties,  cities, 
incorporated  villages,  and  townships  to 
build  railroads,  and  to  lease  and  oper- 
ate the  same,'  passed  April  23,  1872, 
do  hereby  request  you  to  require  the 
qualified  electors  of  said  county,  at  a 
meeting  or  special  election  for  that 
purpose  to  be  called  and  held,  to  vote 
for,  or  against  the  construction  of  a 
proposed  railroad,  the  route  and  ter- 
mini of  which  are  as  follows:  Com- 
mencing at  a  point  southwestwardly 
from  the  village  of  Bainbridge,  in  the 
valley  of  Massie's  run,  on  the  southern 
boundary  of  Ross  county,  thence  to 
Chillicothe;  with  one  branch  thence  to 
the  northern  boundary  of  said  county, 
in  the  direction  of  Lancaster;  and  an- 
other branch  from  Chillicothe  to  the 
northern  boundary  of  said  county,  in 
the  direction  of  Circleville;  and  another 
branch  from  a  point  in  the  city  of  Chil- 
licothe where  said  last-named  branch 
leaves  the  main  line,  to  the  southern 
boundary  of  said  county  in  Franklin 
township,  in  the  direction  of  Ports- 
mouth; and  another  branch  from  Chil- 
licothe, in  the  direction  of  Washington, 
to  a  point  on  the  western  boundary  of 
said  county,  at  or  near  where  the  sur- 
veyed line  of  the  Dayton,  Xenia  and 
Belpre  Railroad  crosses  said  boundary. 

In  consideration  whereof,  and  it  ap- 
pearing that  said  request  is  signed  by 
more  than  one  hundred  ta.x-pay'ing  elect- 
ors of  this  county,  it  is  ordered  by  the 
board  that  a  special  election  be  held  by 
the  electors  of  the  county,  at  their  usual 
places  of  voting,  for  the  purpose  set 
forth  in  said  request,  and  that  the  fol- 
lowing notice  thereof  be  published  for 
thirty  days  in  all  the  city  newspapers: 

Notice  to  the  Electors  of  Ross  County, 


Ohio.  —  A  special  election  by  the  quali> 
fied  voters  of  Ross  county  is  hereby 
called,  to  be  held  at  the  usual  places  of 
voting  in  the  several  election  precincts 
of  said  county,  on  Monday,  the  8th  day 
oifuly,  between  the  hours  of  j«x  o'clock 
a.  m.  and  six  o'clock  /.  m..  to  decide 
whether  Ross  county  shall,  or  shall  not 
construct  a  railroad  as  proposed  in  a 
petition  filed  with  the  commissioners 
in  the  words  following,  to  wit: 

Commencing  at  a  point  southwest- 
wardly from  the  village  oi  Bainbridge, 
in  the  valley  Massie's  run,  on  the 
southern  boundary  of  Ross  county, 
thence  to  Chillicothe;  with  one  branch 
thence  to  the  northern  boundary  of  said 
county,  in  the  direction  of  Zowfaj/^r;  and 
another  branch  from  Chillicothe  to  the 
northern  boundary  of  said  county,  in 
the  direction  of  Circleville;  and  another 
branch  from  a  point  in  the  city  of  Chil- 
licothe where  said  last-named  branch 
leaves  the  main  line,  to  the  southern 
boundary  of  said  county  in  Franklin 
township,  in  the  direction  of  Ports- 
vtouth;  and  another  branch  from  Chil- 
licothe, in  the  direction  of  Washington, 
to  a  point  on  the  western  boundary  of 
said  county  at  or  near  where  the  sur- 
veyed line  of  the  Dayton,  Xenia  and 
Belpre  Railroad  crosses  said  boundary. 

The  aggregate  amount  to  be  appro- 
priated toward  the  construction  of  said 
railroad  by  Ross  county  is  six  hundred 
thousand  dollars,  of  the  bonds  of  said 
county,  and  the  proceeds  thereof  to  be 
apportioned  and  applied  to  the  several 
parts  of  said  railroads  as  follows: 
Three  hundred  thousand  dollars  of  said 
aggregate  sum  is  to  be  applied  exclu- 
sively to  that  part  of  said  railroad  run- 
ning from  the  southern  line  of  said 
county  in  the  valley  of  Massie's  run, 
through  Chillicothe,  to  the  northern 
boundary  of  said  county,  in  the  direc- 
tion of  Lancaster.  Provided,  that  the 
contract  for  the  construction  of  this 
part  of  said  railroad,  shall  contain  a 
provision  that  no  order  for  the  de- 
livery of  any  part  of  said  three  hundred 
thousand  dollars  of  bonds  shall  be  ap- 
proved until  the  county  commissioners 
are  satisfied  that,  by  the  time  this  line 
shall  be  graded  and  bridged  through 
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At  the  time  named  in  said  order  and  notice,  and  the  places  therein 
mentioned,  a  pretended  special  election  was  held  for  the  purpose  in 
said  order  and  notice  specified.  At  which  pretended  election  5,289 
persons  voted,  "Railroad  —  Yes;"  and  1,705  persons  voted,  "Rail- 
road—  No." 

The  plaintiffs  further  say,  that,  on  or  about  the  16ih  day  of  Janu- 
ary, A.  D.  i2>72,  a  railroad  company  was  duly  incorporated  according 
to  the  laws  of  this  state,  by  the  name  of  the  ''  Ohio  and  Kentucky 
Railroad  Company,''  with  capital  stock  amounting  to /?£'<?  /«////V7«j  of 
dollars,  for  the  construction  of  a  railroad  with  termini  in  the  city  of 
Lancaster,  Fairfield  county,  Ohio,  and  a  point  directly  north  of  the 
city  of  Maysville,  in  the  State  of  Kentucky,  and  to  pass  through  the 
counties  of  Fairfield,   Pickaway,    Ross,  Pike,   Highland,  Adams,  and 


Ross  county,  '  The  Ohio  and  Kentucky 
Railroad,'  of  which  it  is  designed  to 
form  part,  will  be  graded  and  bridged 
from  Lancaster  to  the  northern  border 
of  said  county. 

One  hundred  and  seventy-five  thousand 
dollars  of  said  aggregate  sum  is  to  be 
applied  exclusively  to  that  part  of  said 
railroad  running  from  the  southern 
line  of  county,  in  Franklin  township, 
in  the  direction  of  Portsmouth,  through 
Chillicothe  to  the  northern  boundary  of 
said  county,  in  the  direction  of  Circle- 
ville.  Provided,  that  the  contract  for 
the  construction  of  this  part  of  said 
railroad  shall  contain  a  provision  that 
no  order  for  the  delivery  of  any  part 
of  said  one  hundred  and  seventy-five 
thousand  dollars  of  bonds  shall  be  ap- 
proved until  the  county  commissioners 
are  satisfied  that,  by  the  time  said  line 
is  graded  and  bridged  through  Ross 
county,  '  The  Scioto  Valley  Railroad' 
of  which  it  is  designed  to  form  a  part, 
will  be  graded  and  bridged  from  Co- 
lumbus to  the  northern  boundary  of 
said  county. 

One  hundred  and  twenty-five  thousand 
dollars  of  said  aggregate  sum  is  to  be 
applied  exclusively  to  that  part  of  said 
railroad  running  from  Chillicothe  to 
the  western  boundary  of  Ross  county, 
in  the  direction  of  JVashington,  as 
aforesaid.  Provided,  that  the  contract 
for  the  construction  of  this  part  of  said 
railroad  shall  contain  a  provision  that 
no  order  for  the  delivery  of  any  part 
of  said  one  hundred  and  ttoenty-five 
thousand  dollars  of  bonds,  shall  be  ap- 
proved until  the  county  commissioners 
are  satisfied  that,  by  the  time  said  line 
is  graded  and  bridged,  the  line  of  rail- 
road from  Dayton  ..hrough  Xenia  and 
Washington,  of  which  it  is  designed 
to   form   a   part,   will    be   graded   and 
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bridged    from    Xenia    to    the    western 
boundary  of  Ross  county. 

The  bonds  to  be  issued  in  pursuance 
hereof,  shall  be  executed  by  being 
signed  by  the  county  commissioners, 
under  the  seal  of  the  county,  and 
attested  by  the  auditor  of  the  county. 
Such  bonds  shall  bear  interest  at  six 
per  cent,  per  annum,  payable  semi- 
annually on  the  ist  day  of  July  and 
the  ist  day  of  January  each  year;  in- 
terest and  principal  payable  in  New 
York  city,  at  such  place  as  shall  be 
designated  by  the  county  commission- 
ers in  said  bonds.  The  amount  of 
bonds  apportioned  to  each  division  of 
such  railroads  as  above  described,  shall 
be  issued  in  four  equal  series,  payable 
as  follows:  the  first,  on  the  first  day  of 
July  in  the  year  \Z8o\  the  second,  on 
the  first  day  of  July  in  the  year  i8<S^; 
the  third,  on  the  first  day  of  July 
in  the  year  i8<5<y;  and  the  fourth,  on 
Xh^  first  day  oi  July  in  the  year  189^. 

{Here  follow  the  names  of  more  than 
one  hundred  persons.) 

Those  electors  who  are  in  favor 
of  the  construction  of  said  railroad, 
as  proposed  in  the  petition  above 
recited,  will  vote,  'Railroad — Yes.' 
Those  opposed  to  the  construction  of 
said  railroad,  as  proposed  in  said  peti- 
tion, will  vote,  'Railroad  —  No.' 

The  election  will  be  conducted  and 
its  result  obtained  and  declared  in  the 
manner,  and  by  the  oflScers.  provided 
for  by  the  laws  of  Ohio  regulating  the 
county  elections. 

Dated  this  4th  day  oi  June,  187^. 
Wesley  Claypool, 
John  Karshner, 
Samuel  Kline, 
Commissioners  of  Ross  Co.,  O. 

Attest,  R.  D.  McDougal, 

County  Auditor." 
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Brown,  in  this  state.  And  the  railroad  which  the  said  railroad  company 
was  formed,  incorporated,  and  organized  for  the  purpose  of  construct- 
ing, and  which  it  is  authorized  and  empowered  to  construct,  is  the  rail- 
road designated  and  described  in  said  "written  request,"  and  notice, 
as  the  "  Ohio  and  Kentucky  Railroad. " 

The  plaintiffs  further  say,  that,  on  the  19th  day  of  February,  185 1, 
an  act  was  passed  by  the  general  assembly  of  this  state,  entitled  "  an 
act  to  charter  the  Dayton,  Xenia  and  Belpre  Railroad  Company," 
whereby  a  body  corporate  and  politic,  with  perpetual  succession,  by 
the  name  and  style  of  the  Day/on,  Xenia  and  Be/pre  Railroad  Com- 
pany, was  created,  with  power  to  construct  and  maintain  a  railroad 
from  Dayton,  in  Montgomery  county,  to  Xenia,  in  Greene  county;  and 
thence  to  intersect  with  the  Belpre  and  Cincinnati  Railroad,  at  or  near 
the  point  where  said  railroad  crosses  Rattlesnake  creek,  in  the  county 
of  Highland,  Ohio.  Which  company  was  duly  organized,  and  there- 
after, under  said  charter,  constructed  sixteen  miles  of  said  road  from 
Xenia  to  Dayton.  The  said  company  became  embarrassed,  and  its 
road,  etc.,  was  sold  under  a  decree  of  foreclosure,  \n  February,  iS65  — 
the  little  Miami  and  Columbus  and  Xenia  Railroad  Companies  became 
the  purchasers  thereof,  and  paid  therefor  the  sum  of  %J^15.000.  The 
said  purchasers  afterward  leased  said  railroad,  so  purchased  by  them, 
to  the  Pittsburg,  Cincinnati,  and  St.  Louis  Railway  Company,  for  the 
term  of  ninety-nine  years,  renewable  forever,  which  lease  remains  in 
full  force  and  effect.  And  plaintiffs  aver,  that  the  railroad  which 
said  "  Dayton,  Xenia  and  Belpre  Railroad  Company  "  was  incorporated 
and  authorized  to  construct,  and  a  part  of  which  was  constructed,  as 
aforesaid,  is  the  same  railroad  as  that  which  is  referred  to  and 
described  in  said  "written  request,"  and  order,  and  notice,  as  the 
"Dayton,  Xenia  and  Belpre  Railroad." 

And  the  plaintiffs  further  say,  that,  on  or  about  the  J^th  day  of  May, 
iB71,  a  railroad  company  was  duly  incorporated  according  to  the  laws 
of  this  state,  by  the  name  of  the  "Scioto  Valley  Railroad  Company," 
with  capital  stock  amounting  to  one  million  dollars,  for  the  construction 
of  a  railroad  with  termini  in  the  city  of  Circleville,  Pickaway  county, 
Ohio,  and  the  city  of  Portsmouth,  in  Scioto  county,  Ohio,  with  Chilli- 
cothe,  Ross  county,  and  IVaverly,  Pike  county,  as  intermediate  points. 
And  the  railroad  which  the  said  "  Scioto  Valley  Railroad  Company " 
was  incorporated  and  organized  to  construct,  as  aforesaid,  is  the 
railroad  described  in  said  "  written  request,"  and  order,  and  notice, 
as  the  "  Scioto  Valley  Railroad." 

The  plaintiffs  further  say,  that  the  sum  of  six  hundred  thousand  dioX- 
lars  will  not  construct  the  parts  of  the  railroad  for  or  against  which 
said  electors  were  notified  to  vote;  that  sum  is  inadequate  to  pay 
what  their  construction  will  cost.  It  will  cost  more  than  twelve  hun- 
dred thousand  doWdiVS  to  construct  them. 

And  the  plaintiffs  aver,  that  the  real  object  and  purpose  of  said 
proceedings,  which  will  result,  if  consummated,  in  the  appropriation 
of  six  hundred  thousand  dollars  of  the  money  of  the  tax-payers  of  Ross 
county,  was  and  is,  and  the  actual  effect  and  consequence  thereof 
will  be,  to  raise  and  expend  that  money  to  aid  said  railroad  com- 
panies respectively,  to  construct  the  said  railroads  which  they  were 
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severally  incorporated  and  organized  for  the  purpose  and  with  the 
power  to  construct,  as  aforesaid. 

And  the  plaintiffs  further  say,  that  what  is  described,  in  the  afore- 
said "  written  request "  and  order  and  notice,  as  a  main  railroad  and 
four  branched  railroads,  are  not,  in  reality,  a  main  railroad  and  four 
branched  railroads.  What  is  described  in  said  proceedings  as  a  main 
road  and  as  a  branch  from  Chillicothe  to  the  northern  boundary  of 
Ross  county,  in  the  direction  of  Lancaster,  is  designed  to  constitute, 
and  will,  if  constructed,  in  fact  constitute,  a  part  of  the  said  "  Ohio 
and  Kentucky  Railroad."  What  is  described  as  the  second  and  third 
branches,  is  designed  to  constitute,  and  will,  if  constructed,  in  fact 
constitute,  a  part  of  said  '■'■Scioto  Valley  Railroad."  And  what  is 
described  as  the  fourth  branch,  was  designed  to  constitute,  and  will, 
if  constructed,  in  fact  constitute  a  part  of  the  said  ^'■Dayton,  Xenia 
and  Belpre  Railroad."  The  line  of  each  of  said  three  railroads  runs 
in  a  different  direction  from,  and  is  wholly  independent  of  and  dis- 
tinct from,  the  lines  of  the  others. 

What  is  described  as  the  main  road  in  said  proceedings  is  about 
21  1-2  miles  long,  and  what  are  described  as  branches  are  about  5i  i-^ 
miles  long. 

Plaintiffs  aver  that  one  of  the  objects  which  the  subscribers  of  said 
"written  request,"  and  the  defendants,  had  in  describing,  in  said 
request  and  order  and  notice,  the  said  parts  of  said  three  separate 
and  independent  railroads  as  a  main  road  and  four  branched  rail- 
roads, was  to  evade  the  provision  of  the  act  of  the  general  assembly 
in  said  proceedings  mentioned,  which  requires  the  question  of  the 
construction  of  "a  railroad"  by  a  county  to  be  submitted  to  the 
electors  thereof  as  a  single  proposition,  and  which  prohibits  the  ques- 
tion of  the  construction  of  more  than  one  railroad  by  a  county  from 
being  submitted  to  the  electors  thereof  at  one  and  the  same  election, 
and  to  be  voted  upon  as  a  single  proposition. 

And  another  object  which  said  persons  had  in  view  in  so  describing 
said  parts  of  said  three  railroads,  was  the  fact  that  they  were  of  the 
opinion  that  a  greater  number  of  the  votes  of  said  electors  could  be 
got  in  favor  of  a  proposition  to  appropriate  six  hundred  thousand  dol- 
lars toward  the  construction  of  said  parts  of  said  three  independent 
railroads,  than  could  be  got  in  favor  of  appropriating  money  to  build 
one  of  them;  and  that  the  requisite  majority  of  said  electors  could 
not  be  obtained  in  favor  of  a  tax  to  build  only  that  part  of  said  "  Ohio 
and  Kentucky  Railroad"  described  in  said  proceedings,  or  only  that 
part  of  said  "  Scioto  Falley  Railroad "  descrihed  in  said  proceedings, 
or  only  that  part  of  said  *^ Dayton,  Xenia  and  Belpre  Railroad" 
described  in  said  proceedings. 

The  plaintiffs  further  say  that  the  termini  of  the  several  parts  of 
said  three  railroads  which  the  said  county  commissioners  propose  to 
construct  by  virtue  of  said  proceedings,  are  not  specified  in  the  notice 
aforesaid  as  required  by  said  act  of  the  general  assembly.  Nor  are 
the  termini  of  either  of  said  three  railroads  specified  in  said  notice. 

And  the  plaintiffs  further  say,  that  no  survey  of  the  line  of  the 
said  parts  of  said  three  railroads  which  it  is  proposed  to  construct 
under  said  proceedings,  or  of  either,  was  made  prior  to  said  pre- 
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tended  election,  nor  has  any  been  made  since,  by  said  county 
commissioners  or  under  their  direction,  nor  has  any  profile  or  speci- 
fication of  the  work,  or  any  part  of  the  work,  proposed  to  be  done, 
been  made. 

And  plaintiffs  further  say,  that  one  of  the  provisions  in  said 
"written  request,"  and  order  and  notice,  set  forth,  renders  the  con- 
struction of  said  part  of  said  "'Scioto  Valley  Railroad"'  described  in 
said  proceedings,  impracticable.  The  said  provision  is  in  the  words 
following,  to  wit: 

"  One  hundred  and  seventy-five  thousand  dollars  of  said  aggregate 
sum  is  to  be  applied  exclusively  to  that  part  of  said  railroad  running 
from  the  southern  line  of  said  county,  m  Franklin  township,  in  the 
direction  of  Portsmouth,  through  Chillicothe,  to  the  northern  boundary 
of  said  county,  in  the  direction  of  Circleville:  Provided,  that  the  con- 
tract for  the  construction  of  this  part  of  said  railroad,  shall  contain 
a  provision  that  no  order  for  the  delivery  of  any  part  of  said  one 
hundred  and  seventy-five  thousand  dollars  of  bonds  shall  be  approved 
until  the  county  commissioners  are  satisfied  that,  by  the  time  said 
line  is  graded  and  bridged  through  Ross  county,  the  "  Scioto  Valley 
Railroad^''  of  which  it  is  designed  to  form  a  part,  will  be  graded  and 
bridged  from  Columbus  to  the  northern  boundary  of  said  county." 

The  plaintiffs  say,  that  said  provision  can  not  be  carried  out  or 
executed,  for  the  reason,  among  others,  that  the  termini  of  the  rail- 
road mentioned  and  described  in  said  proceedings  as  the  "  Scioto 
Valley  Railroad"  are  the  said  city  of  Circleville  and  the  said  city  of 
Portsmouth;  and  said  company  has  no  power  to  construct  any  part 
of  its  road  north  or  east  of  Circleville.  It  has  no  power  to  construct  a 
railroad  between  Columbus  Sind  Circleville.  The  company  incorporated 
to  construct  said  '•''Scioto  Valley  Railroad"  was  incorporated  as 
hereinbefore  stated. 

And  the  plaintiffs  aver,  that  the  electors  of  said  county  who  voted 
at  said  election  were  led  to  believe,  by  the  notice  aforesaid,  and  did 
believe  when  they  voted,  that  the  "  Scioto  Valley  Railroad  Company  " 
was  authorized  to  construct  a  railroad  whose  northern  terminus  was 
said  city  of  Columbus,  whereas,  in  truth,  its  northern  terminus  is  said 
city  of  Circleville.  Said  electors  were  thereby  misled  in  regard  to  a 
material  fact  and  matter  involved  in  the  proper  determination  of 
the  question  submitted  to  them  by  said  county  commissioners  as 
aforesaid. 

And  the  plaintiffs  further  say,  that  no  part  of  the  said  three  rail- 
roads, which  said  three  railroad  comjjanies  or  corporations  were 
incorporated  and  have  been  organized  to  construct  as  aforesaid,  has 
been  actually  constructed,  excepting  said  sixteen  miles  of  said  '■^  Day- 
ton, Xenia  and Belpre  Railroad."  All  of  said  companies  have  been 
duly  organized,  and  large  subscriptions  to  the  capital  stock  have 
been  made  to  each. 

And  the  plaintiffs  further  say,  that  many  of  the  land-owners  through 
whose  lands  said  parts  of  said  three  railroads  which  it  is  proposed  to 
construct,  by  virtue  of  the  proceedings  aforesaid,  will,  in  case  the 
same  are  so  constructed,  demand  compensation  for  such  of  their 
lands  as  will  be  appropriated  and  injured  by  the  construction  thereof; 

942  Volume  9. 


10940.  INJUNCTIONS.  10940. 

and  that  said  land-owners  will  demand  and  be  entitled  to  require 
such  compensation  to  be  paid,  or  secured  to  be  paid,  to  them  before 
their  lands  are  appropriated  and  taken  for  said  purpose.  Yet  the 
said  act  does  not  provide,  nor  does  any  other  act  of  the  legislature 
provide  any  means  or  way  whatever  for  raising  the  money,  or  any.  of 
the  money,  which  will  be  required  and  necessary  to  pay  the  com- 
pensation to  said  land-owners  for  said  appropriation  of  their  lands. 
From  that  fact  said  act  is  inoperative  in  all  its  parts;  and  the  said 
parts  of  said  three  railroads,  proposed  to  be  constructed  by  said 
county  commissioners,  can  not  be  lawfully  constructed.  And  plain- 
tiffs say,  that  the  act  whose  title  is  given  in  the  eighth  section  of  the 
statute  mentioned  in  said  proceedings,  was  repealed  on  the  23d  day 
of  ApriV,  i872. 

And  the  plaintiffs  further  aver,  that  the  said  act  of  the  legislature 
undertakes  to  confer  upon  any  county  power  to  construct  "a 
railroad."  But  it  does  not  provide  that  any  county  shall  have  power 
to  construct  "a  railroad"  and  branched  railroads. 

And  the  plaintiffs  further  say,  that  the  sixth  section  of  the  eighth 
article  of  the  constitution  of  this  state,  provides,  "that  the  general 
assembly  shall  never  authorize  any  county,  city,  town,  or  township, 
by  a  vote  of  the  citizens  or  otherwise,  to  become  a  stockholder  in 
any  joint-stock  company,  corporation,  or  association  whatever,  or  to 
raise  money  for,  or  to  loan  its  credit  to,  or  in  aid  of  any  such  com- 
pany, corporation,  or  association."  The  plaintiffs  are  advised  and 
allege  that,  by  the  above  constitutional  restriction,  the  proposed 
attempt  to  raise  the  said  $600,000,  in  the  manner  and  for  the  purpose 
aforesaid,  is  unauthorized  and  unlawful. 

And  the  plaintiffs  submit  to  the  court  that  the  said  act  of  the  gen- 
eral assemby,  in  said  proceedings  mentioned,  is  unconstitutional 
and  void. 

And  the  plaintiffs  charge  and  insist,  that  by  reason  of  the  facts 
and  allegations  hereinabove  contained,  the  aforesaid  "written 
request,"  and  the  aforesaid  order  and  notes  made  and  given  m 
obedience  to  said  "written  request,"  and  the  said  election  held  in 
pursuance  of  said  requisition  of  said  commissioners,  were  wholly 
unauthorized  and  unlawful,  and  are  void.  In  making  said  order,  the 
said  commissioners  exceeded  and  abused  their  powers,  and  their  pro- 
ceedings in  the  premises  are  in  fraud  of  the  rights  of  the  plaintiffs 
and  other  tax-payers  of  said  county;  and  if  said  commissioners  pro- 
ceed to  issue  the  bonds  of  said  county  ior  said  $600,000,  and  to  make 
a  contract  or  contracts  for  the  construction  of  said  parts  of  said  three 
railroads,  their  action  will  work  great  and  irreparable  injury  to  the 
plamtififs  and  other  tax-payers  of  said  county. 

Yet,  notwithstanding  the  existence  of  the  facts  hereinabove  stated, 
the  said  county  commissioners  claim  and  insist  that,  by  virtue  of  said 
act  of  the  general  assembly  and  the  proceedings  aforesaid,  they  are 
lawfully  authorized  to  make  contracts  for  the  construction  of  said 
railroads,  and  to  issue  the  coupon  bonds  of  said  county  for  the  said 
sum  of  $600,000;  and  they  threaten  to  issue  such  bonds,  and  deliver 
the  same  to  the  treasurer  of  state  to  be  disposed  of  by  him  as  pro- 
vided in  such  act.     And  the  plaintiffs  aver,  that  said  commissioners 
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will  make,  execute,  issue,  and  deliver  said  coupon  bonds,  and  enter 
into  contracts  for  the  construction  of  said  railroads,  or  some  of  them, 
and  apply  the  said  bonds  in  payment  of  the  amounts  that  will  become 
due  the  contractors  for  the  building  thereof,  unless  restrained  by  the 
court  from  so  doing. 

The  plaintiffs  are  residents  and  electors  and  tax-payers  of  said 
county  of  Ross;  and  in  case  said  bonds  are  issued  and  are  required  to 
be  paid,  their  taxable  property  in  said  county,  which  is  of  great  value, 
will  be  assessed,  with  the  other  taxable  property  therein,  to  raise 
sufficient  sums  of  money  to  pay  said  bonds  and  the  interest  which 
will  accrue  thereon. 

The  plaintiffs  did  not,  nor  did  either  of  them,  vote  in  favor  of  the 
construction  of  said  railroads  at  said  special  election. 

The  question  involved  in  this  cause  is  one  of  a  common  and  general 
interest  of  many  persons;  and  the  plaintiffs  sue  in  this  cause  as  well 
for  the  benefit  of  themselves  as  other  tax-payers  of  said  Ross  county, 
who  are  too  numerous  to  be  made  parties,  and  it  is  impracticable  to 
bring  all  of  them  before  the  court. 

The  plaintiffs  therefore  pray  that  a  temporary  injunction  may  be 
granted  enjoining  the  defendants  from  making,  issuing,  or  delivering 
the  coupon  bonds  of  said  Ross  county,  or  any  other  evidence  of 
indebtedness,  for  the  said  sum  of  %600,000,  or  any  part  thereof,  and 
also  enjoining  the  said  county  commissioners  from  makmg  or  enter- 
ing into  any  contract  or  contracts  for  the  construction  of  any  of  the 
railroads,  or  any  part  of  the  railroads  proposed  to  be  constructed 
under  the  proceedings  aforesaid  instituted  before  the  said  county 
commissioners,  and  which  are  hereinabove  set  out  at  large;  and  also 
restraining  the  defendants  from  doing  any  act,  matter,  or  thing,  or 
authorizing  any  other  person  or  persons  to  do  any  act,  matter, 
or  thing  toward  carrying  out  said  project  for  the  construction  of 
the  railroads,  or  any  part  of  the  railroads  mentioned  in  said  proceed- 
ings. And  the  plaintiffs  pray  that,  on  the  final  hearing  of  this 
cause,  said  temporary  injunction  may  be  made  perpetual.  They  fur- 
ther pray  for  such  other,  further  or  different  relief  as  the  nature  of 
their  case  may  require,  and  as  may  seem  equitable  and  just. 

[(^Signature  and  verification  as  in  Form  No.  5929.)Y 

f.  From  Issuing  Certificate  of  Election. 

Form  No.  I  o  9  4  i . 

(Precedent  in  Matter  of  Sloan,  5  N.  Mex.  592.)' 

Territory  of  New  Mexico, ) 
County  of  Sante  Re.  f 

In  the  district  court  for  the  said  county  of  Sante  Fe,  sitting  for  the 
trial  of  causes  arising  under  the  laws  of  said  territory, 

1.  The  matter  to  be  supplied  within  district  court  had  jurisdiction  of  the 
[  ]  will  not  be  found  in  the  reported  subject  matter  and  pow.er  to  issue  a 
case.  writ  of  injunction. 

2.  It  was  held  in  this  case  that  the  See,  generally,  supra,  note  i,  p.  826. 
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To  the  Hon.  Edward  P.  Seeds,  associate  justice  of  the  supreme  court 
of  said  territory,  and  judge  of  said  district  court, 
Benjamin  M.  Read,  Joseph  B.  Mayo,  and  Thomas  B.  Catron,  resi- 
dents of  said  county,  bring  this,  their  bill  of  complaint,  against  yic^;z 
H.  Sloan,  George  L.  Wyllys,  and  Teodoro  Martinez,  also  residents  of 
said  county,  and  show  unto  your  honor:  Complainants  were  candi- 
dates at  the  election  held  in  said  county  on  the.  fourth  day  of  Novem- 
ber, iS90,  said  Read  and  Mayo  for  the  office  of  members  of  the  house 
of  representatives  of  the  legislative  assembly  of  New  Mexico,  and 
said  Catron  for  the  office  of  the  council  of  said  legislative  assembly, 
and  as  such  candidates,  were  voted  for  by  voters  of  said  county,  and, 
as  shown  by  the  election  returns,  received  majorities  of  the  votes 
cast  for  said  offices,  respectively.  Defendants  are  the  county  com- 
missioners of  said  county,  and,  as  such,  are  required  by  law,  within 
sixty  days  after  an  election,  to  publicly  examine  and  count  the  votes 
polled  for  each  candidate,  and  to  forward  to  the  persons  who  have 
received  the  greatest  number  of  votes  polled  at  any  election  held  for 
members  of  the  house  of  representatives  the  corresponding  certificate 
of  election.  That  defendants  have  assembled  at  the  courthouse  in  the 
county  of  Sante  Fe  for  the  purpose  aforesaid,  but  have  failed,  neg- 
lected and  refused  to  count  a  portion  of  the  votes  polled  at  said  elec- 
tion for  these  complainants,  such  portion  being  the  votes  cast  for 
complainants  in  the  precincts  of  said  county  numbered  1,  £,  8,  11, 
and  16;  the  returns  of  election  from  said  precincts  being  before  said 
defendants,  and  in  regular  and  perfect  condition.  The  failure  and 
refusal  of  defendants  to  count  said  votes  as  shown  by  said  returns  will 
materially  affect  the  result  of  said  count  so  as  make  it  appear  that 
persons  other  than  complainants  have  been  elected  to  said  offices, 
although  such  is  not  really  the  fact;  and  defendants  give  out  and 
threaten  that  they  will  make  and  deliver,  or  cause  to  be  made  and 
delivered,  to  such  other  persons,  certificates  showing  their  election 
to  the  offices  aforesaid,  and  complainants  believe  that  they  will  cer- 
tainly do  so  unless  restrained  by  an  order  of  this  court.  If  such  cer- 
tificates are  so  made  and  issued  to  such  other  persons,  great  and 
irreparable  damage  may,  and  probably  will,  result  to  complainants, 
and  to  each  of  them,  and  to  the  public  generally,  and  the  existence 
of  such  certificates  may,  and  probably  will,  be  the  cause  of  numer- 
ous suits  and  vexations  and  expensive  litigation,  as  has  heretofore 
been  the  case  in  this  territory  under  similar  circumstances.  As 
soon  as  the  said  count  by  defendants  is  completed,  complainants  will 
institute,  or  cause  to  be  instituted,  in  accordance  with  the  statute, 
proceedings  in  mandamus  to  compel  defendants  to  canvass  all  of  the 
returns  of  said  election  in  said  county;  but  before  such  proceedings 
can  be  made  effective,  and  before  the  complete  canvass  can  be  made, 
defendants  will  issue,  or  cause  to  be  issued,  such  improper  and  fraudu- 
lent certificates  of  election  as  hereinbefore  described.  Complain- 
ants therefore  pray  that  defendants  be  restrained  and  enjoined  by  an 
injunction  of  this  court  from  making  and  delivering,  or  ordering  or 
causing  to  be  made  or  delivered,  any  certificate  of  election  to  either 
of  the  offices  hereinbefore  mentioned  to  any  person  or  persons  other 
than  these  complainants,  and  from  making,  or  causing  to  be  made, 
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any  record  of  the  result  of  their  canvass  of  said  election  returns, 
until  the  further  order  of  the  court  in  the  premises.  May  it  please 
your  honor  to  grant  unto  complainants  the  written  subpoena,  under 
the  seal  of  this  honorable  court,  directed  to  defendants,  John  H. 
Sloan,  George  L.  Wyllys,  and  Teodoro  Martinez,  commandmg  them,  and 
each  of  them,  to  appear  before  this  court  on  a  day  and  under  a 
penalty  to  be  therein  affixed,  then  and  there  to  answer  unto  the 
premises  as  fully  as  if  the  same  were  here  repeated,  and  they  particu- 
larly interrogated  thereto,  but  not  under  oath,  an  answer  under 
oath  being  hereby  expressly  waived,  and  to  abide  the  order  or 
decree  of  the  court  in  the  premises. 

Benjamin  M.  Read. 
Territory  of  New  Mexico,  county  of  Santa  Fe. 

On  this  twelfth  day  of  November,  a.  d.  \W0,  personally  appeared 
before  me  Benjamin  M,  Read,  and  made  oath  that  he  had  read  the 
foregoing  bill  by  him  subscribed,  and  knew  the  contents  thereof  and 
that  the  same  is  ti'ue,  except  as  to  matters  therein  alleged  upon  in- 
formation and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

Witness  my  hand  and  the  seal  of  the  district  court  of  the  First 
Judicial  District  of  the  territory  of  New  Mexico,  the  day  and  year 
last  above  written. 

(seal)  a.  E.   Walker,  Clerk  District  Court. 

ST.  From  Misappropriating  Municipal  Funds. 

Form  No.  10942. 

(Precedent  in  The  Liberty  Bell,  23  Fed.  Rep.  843.  8  Am.  &  Eng.  Corp.  Cas.  330.)' 

\{Address  as  in  Form  No.  Jt28J^.)Y 

Joseph  Bayle,  a  resident  of  the  city  of  New  Orleans  and  state  of 
Louisiana,  and  a  citizen  of  the  French  Republic,  brings  this  bill  of 
complaint  against  the  city  of  Ne7v  Orleans,  a  municipal  corporation 
organized  under  the  laws  of  the  state  of  Louisiana,  and  as  such  a  resi- 
dent of  said  state,  and  against  Isaac  W.  Patton,  treasurer,  and  John 
N.  Hardy,  comptroller,  of  the  city  of  New  Orleans,  both  citizens  of 
the  state  of  Louisiana,  and  residing  in  this  district. 

And  thereupon  your  orator  complains  and  says.  That  your  orator  is 
a  resident  tax-payer  of  the  city  of  New  Orleans,  who  pays  annually 
into  the  city  treasury  municipal  taxes  exceeding  %500  in  amount; 
that  some  time  in  the  year  18^^,  the  city  of  Philadelphia  was  applied 
to  by  the  World ;>  Industrial  and  Cotton  Centennial  Exposition  to  allow  a 
certain  bell,  well  known  as  the  "Liberty  Bell,"  to  be  sent  to  N'ew 
Orleans  and  put  upon  exhibition  on  the  grounds  of  the  said  exposition 
company;  that  the  said  bell  was  transmitted  to  New  Orleans  by  the 
city  of  Philadelphia,  and  placed  upon  exhibition  in  the  exposition 
grounds,  with  some  agreement  or  understanding  that  the  said  bell 
should  be  considered  as  in  the  custody  of  the  corporation  of  the  city 
of  New  Orleans,  and  that  it  should  be  returned  to  the  city  of  Phila- 
delphia at  the  close  of  the  exposition,  on  or  about  the  thirty-first  of 

1.  This  bill  was  held  to  state  a  suf-  2.  The  matter  to  be  supplied  within 
ficient  case  for  relief  by  injunction.  [  ]   will  not  be  found  in  the  reported 

See,  generally,  supra,  note  i,  p.  826.     case. 
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May^  1 8^5;  and  that  said  bell  was,  as  your  orator  is  informed  and 
believes,  and  so  charges,  brought  to  the  city  of  New  Orleans  by  rail, 
and  without  charge,  and  that  the  committee  or  persons  in  charge  of 
said  bell  were  also  brought  to  the  city  of  New  Orleans  free  of  trans- 
portation expenses. 

Your  orator  is  informed  and  believes,  and  so  charges,  that  any  of 
the  railroads  leading  out  of  the  city  of  New  Orleans  are  now  willing 
and  anxious  to  haul  the  said  bell  back  to  Philadelphia  free  of  charge, 
and  also  to  transport  to  and  from  Philadelphia  such  reasonable  com- 
mittee of  persons  as  maybe  appointed  to  take  charge  of  it;  that  the 
council  of  the  city  of  New  Orleans  have  organized  a  junketing  expedi- 
tion to  go  to  Philadelphia^  ostensibly  in  charge  of  the  said  bell,  and 
did,  on  the  twenty-seventh  day  of  Aprils  i885,  by  ordinance  No.  1,^14, 
council  series,  make  an  appropriation  of  $5,000  out  of  the  public 
treasury  of  the  city  of  New  Orleans,  stating  that  the  same  was  for  the 
purpose  of  defraying  all  expenses  which  might  accrue  by  the  return 
of  the  liberty  bell  from  the  exposition  grounds  to  the  city  of  Phila- 
delphia at  the  close  of  the  exposition,  and  directing  by  the  said  ordi- 
nance that  the  comptroller  should  warrant  upon  the  treasurer 
whenever  there  were  funds  in  the  treasury  to  pay  this  appropriation. 

Now,  your  orators  aver  that  this  appropriation  under  ordinance 
1,214  is  absolutely  null  and  void,  and  of  no  effect  or  validity;  that 
the  removal  of  the  said  liberty  bell,  and  the  contracts,  agreements, 
and  understandings  with  reference  thereto  are  beyond  the  corporate 
authority  of  the  city  of  New  Orleans,  and  that  the  city  council  has  no 
power  to  spend  any  money  for  any  of  the  purposes  mentioned  in  said 
ordinance  No.  1,214. 

Further  complaining,  your  orator  avers  that  he  is  informed  and 
believes,  and  so  charges,  that  the  said  city  of  New  Orleans,  through 
some  of  its  officers,  have  agreed  with  the  Northeastern  Railroad  Com- 
pany to  take  the  said  bell  back  to  Philadelphia  free  of  cost  of  trans- 
portation, and  that  the  said  Northeastern  Railroad  Company  has  agreed 
to  give  free  passes  to  a  sufficient  number  of  persons  as  a  committee  in 
charge  of  said  bell;  the  same  not  being,  from  any  point  of  view, 
legitimate  municipal  expenditures  within  the  power  of  the  city  of 
New  Orleans;  that  your  orator,  in  company  with  all  other  taxpayers 
of  the  city  oi  New  Orleans,  will  receive  irreparable  injury  and  damage 
from  this  unlawful  appropriation  of  public  money,  and  that  they  are 
entitled  to  the  protection  of  a  court  of  equity  to  enjoin  and  restrain 
this  void  act,  as  they  and  your  orator  are  entirely  without  remedy  in 
a  court  of  law. 

[To  the  end  therefore  (concluding  as  in  Form  No.  4^84)-Y 

h.  From  Paying  Appropriation  in  Favor  of  Agnpicultural  Fair 
Association. 

Form  No.  10943. 
(Precedent  in  Warren  County  Agricultural  Joint  Stock  Co.  v.  Barr,  55  Ind.  30.)' 

1.  The  matter  enclosed  by  and  to  be  2.  This  is  the  second  paragraph  of 
supplied  within  []  will  not  be  found  in  plaintiff's  complaint.  It  was  held  that 
the  reported  case.  a  perpetual   injunction    was   properly 
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[(7>V/<?  of  court  and  cause  as  in  Form  No.  5915.y\'^ 

James  I.  ^arr,  plaintiff  in  the  above  entitled  cause,  complains  of 
defendants,  and  says  that  he  is  a  resident  and  taxpayer  of  Warren 
county,  State  oilndiana,  and  the  owner  of  six  thousand  dollars  of 
real  estate,  situate  in  said  county,  subject  to  taxation;  plaintiff  fur- 
ther avers,  that  the  said  defendant,  the  Warren  County  Agricultural 
Joint  Stock  Company.,  is  a  private  corporation,  organized  for  the  pur- 
pose of  holding  agricultural  fairs  in  said  county. 

Plaintiff  further  avers,  that  said  defendant,  the  board  of  commis- 
sioners of  Warren  county.,  Indiana.,  at  tht  December  session,  i874,  of 
said  board,  caused  to  be  executed,  upon  the  order  book  of  said  board, 
and  the  records  of  the  county,  the  following  order,  to  wit: 

"Come  now  William  Cro7V,  James  Goodwin  a.u.d  other  citizens  and 
taxpayers  of  Warren  county,  and  ask  the  board  to  make  an  appro- 
priation to  the  Warren  County  Agricultural  Joint  Stock  Company ^  for 
the  purpose  of  assisting  in  paying  the  debts  of  said  association, 
and  sustaining  said  fair  association  in  the  future,  which  the  board 
take  under  advisement,  and,  after  due  deliberation  and  consideration, 
the  board  of  commissioners  (^Atkinson  dissenting,)  do  grant  said 
request,  and  do  appropriate  the  sum  of  two  thousand  five  hundred  and 
fifty  dollars  for  said  purpose,  which  said  sum  is  to  be  paid  to  the 
treasurer  of  said  association;  and  the  auditor  is  hereby  authorized 
to  issue  a  warrant  on  the  county  treasurer,  in  favor  of  the  treasurer 
of  said  association,  which  said  amount  is  not  to  be  paid  until  the  1st 
day  oi December,  j875." 

Plaintiff  further  avers,  that  afterward,  to  wit,  on  the  31st  day  of 
December,  iS74,  Samuel M.  Frame  and  Andrew  Buir,  two  of  the  members 
of  said  board  of  commissioners,  met  in  the  office  of  the  auditor  of  said 
county,  without  having  been  called  together  by  any  officer  author- 
ized to  convene  said  board;  and  that  said  parties, .while  so  together, 
presuming  to  act  as  a  board  lawfully  convened,  caused  to  be  spread 
upon  the  order  book  of  said  board  of  commissioners,  and  the  records 
of  said  county,  the  following  order,  to  wit: 

"  Ordered,  by  the  board  now  here,  that  the  order  made  by  the 
board  at  the  December  term,  i874,  in  regular  session,  in  relation  to 
the  appropriation  made  to  the  Warren  County  Agricultural  Joint  Stock 
Company,  was  intended  to  mean  that  the  warrant  on  the  county 
treasurer,  for  said  appropriation,  was  to  issue  at  that  time;  and  the 
auditor  is  hereby  authorized  and  instructed  to  issue  said  order,  on 
said  county  treasurer,  for  said  appropriation,  although  the  pay- 
ment of  said  order  is  not  to  be  made  until  the  1st  day  of  December, 
iS75." 

The  plaintiff  further  avers  that  said  order  was  made  by  said  board, 
upon  their  own  motion,  and  at  the  verbal  request  of  a  few  persons. 

Plaintiff  further  avers,  that  the  auditor  of  said  Warren  county  has 
issued  his  warrant,  on  said  county  treasurer,  for  said  sum  of  t7e/o 
thousand  five  hundred  and  fifty  dollars,  so  appropriated  by  said  board 
of   commissioners,   to    said  Warren  County  Agricultural  Joint   Stock 

decreed  and  the  judgment  of  the  court         1.  The  matter  to  be  supplied  within 
below  was  affirmed.  [  ]  will  not  be  found  in  the   reported 

See,  generally,  supra,  note  i,  p.  826.     case. 
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Company,  and  that  the  same  is  drawn  payable  to  the  treasurer  of  said 
company,  and  has  been  delivered  by  the  said  auditor,  to  the  treas- 
urer of  said  corporation. 

Plaintiff  further  avers,  that  said  order  of  said  board  of  commis- 
sioners, appropriating  said  money  to  said  defendant,  the  Warren 
County  Agricultural  Joint  Stock  Company,  is  illegal  and  void,  for  the 
reason  that  said  board  had  no  lawful  power  or  authority  to  make 
such  appropriation,  as  is  therein  and  thereby  sought  to  be  made. 

Plaintiff  further  avers,  that  the  treasurer  of  said  county  will  pay 
said  order,  when  it  becomes  due,  unless  restrained  by  law;  where- 
fore plaintiff  prays  the  court  to  declare  and  adjudge  said  order,  made 
by  the  defendant,  the  board  of  commissioners  of  Warren  county,  appro- 
priating said  sum  of  twenty-five  hundred  and  fifty  dollars  to  said 
defendant,  the  Warren  County  Agricultural  Joint  Stock  Company,  null 
and  void. 

The  plaintiff  further  prays,  that  the  court,  by  its  order,  forever 
enjoin  said  defendants,  the  board  of  commissioners  of  Warren  county, 
Indiana,  and  the  Warren  County  Agricultural  Joint  Stock  Company,  from 
attempting  to  carry  into  execution  the  said  order  of  the  said  board 
of  commissioners. 

Plaintiff  further  prays  the  court,  by  its  order,  to  forever  enjoin  the 
said  treasurer  of  said  Warren  county,  and  his  successor  in  ofifice, 
from  paying,  out  of  the  funds  of  said  county,  the  warrant  so  drawn 
upon  him  for  the  payment  of  said  appropriation,  or  any  other  war- 
rant that  may  be  issued  for  the  payment  of  said  illegal  appropriation, 
and  for  all  other  proper  relief. 

\i^Signature  and  verification  as  in  Form  No.  59 15.')^ 


i.  From  Paying  County  Bonds. 

Form  No.  10944. 

(Precedent  in  Buncombe  County  v.  Payne,  123  N.  Car.  435.)* 

North  Carolina,       )    o   ^      •      /- 
z?  I,    (^       \      f  oupertor  Court. 

Buncombe  County.  )       ^ 

The  Board  of  Commissioners  for  the^ 

County  of  Buncombe,  (  T.  C.  Broivn, 

Chairman,  S.  J.  Ashworth  and  T.  H. 

Weaver,   Commissioner s\  and  T.    C.      r^         ,  .   ^ 

^r^£/«.  Plaintiffs,  J^Complamt. 

vs. 
W.  R.  Payne,  Treasurer  of  Buncombe 
County,  Defendant. 

The  plaintiffs  complain  and  allege  that  T.  C  Brown,  Chairman, 
S.  J.  Ashworth  and  T.  H.  Weaver,  compose  the  Board  of  County  Com- 
missioners of  Buncombe  County,  the  plaintiff  above  named,   and  that 

1.  The  matter  to  be  supplied  within  ing  was  allowed,  and  defendant  ap- 
[]  will  not  be  found  in  the  reported  case,     pealed.     The   judgment    was  affirmed 

2.  In  this  case  a  motion  to  continue     by  the  supreme  court. 

the  restraining  order  until  final  hear-        See,  generally,  supra,  note  I,  p.  826. 
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the  said  T.  C.  Brmvn^  a  plaintiff,  in  his  individual  capacity,  is  a  resi- 
dent, citizen  and  tax-payer  of  the  county  of  Buncombe. 

2.  That  the  defendant,  William  R.  Payne,  is  Treasurer  of  Bun- 
combe county,  having  been  duly  qualified  and  elected,  and  is  charged 
with  the  duty  of  receiving  and  disbursing  the  moneys  belonging  to 
said  county. 

3.  That  the  General  Assembly  of  North  Carolina,  in  the  year  1855, 
passed  an  act,  entitled,  "An  Act  to  incorporate  the  Greenville  and 
French  Broad  Railroad  Company,"  which  was  ratified  on  the  13th 
day  of  February,  1855,  and  is  printed  in  the  laws  of  1854-55  as  Chap- 
ter 229;  and  that  in  the  year  1872  the  General  Assembly  of  North 
Carolina  passed  an  act  to  amend  an  act  to  incorporate  the  Green- 
ville and  French  Broad  Railroad  Company,  which  was  duly  ratified 
on  the  15th  day  of  January,  a.  d.  1872,  and  which  is  published  in  the 
laws  of  1871-72  as  Chapter  48;  that  in  the  year*  1873  the  General 
Assembly  of  North  Carolina  passed  an  act  to  amend  an  act  entitled 
"An  Act  to  incorporate  the  Greenville  and  French  Broad  Railroad 
Company,"  ratified  the  13th  day  of  February,  1855,  and  act  amenda- 
tory thereto,  and  that  said  last  mentioned  act  was  duly  ratified  on 
the  22nd  day  of  December,  1873,  and  is  published  as  Chapter  38  of 
the  laws  of  1873-74;  that  in  the  year  1874  the  General  Assembly  of 
North  Carolina  duly  passed  an  act  to  amend  the  charter  of  the 
Greenville  and  French  Broad  Railroad  Company,  which  authorized 
its  consolidation  with  the  Spartanburg  and  Asheville  Railroad  Com- 
pany of  South  Carolina,  under  the  corporate  name  of  the  Spartan- 
burg and  Asheville  Railroad  Company,  and  which  was  duly  ratified  on 
the  9th  day  of  December,  1874,  and  is  published  as  Chapter  27  of  the 
laws  of  1874-75,  ^"d  \}^2X  in  pursuance  of  the  authority  granted  by 
the  legislature  of  North  Carolina  and  South  Carolina,  the  said  two 
original  companies  were  consolidated  under  the  corporate  name  of 
the  Spartanburg  and  Asheville  Railroad  Company. 

4.  That  neither  the  said  charter  granted  in  the  year  i855,  nor  any 
of  the  said  amendments  thereto,  authorized  or  empowered  either  the 
Greenville  and  French  Broad  Railroad  Company  or  the  Spartanburg  and 
Asheville  Railroad  Company  to  receive  subscriptions  of  stock  from  any 
county,  nor  was  any  authority  granted  in  the  said  charter  enacted 
in  i855,  nor  any  amendments  thereto  subsequently  passed,  to  any 
county  in  the  State  of  North  Carolina,  to  subscribe  to  the  capital 
stock  of  either  of  said  companies,  or  to  issue  bonds  in  payment  of 
such  subscription. 

5.  That  the  plaintiff,  T.  C.  Brown,  who,  as  Chairman  of  the  Board 
of  County  Commissioners,  has  the  oversight  of  the  records  of  the  said 
Board,  and  free  access  to  them,  has  made  diligent  search,  but  has 
failed  to  fin  J  t'.is  minutes  of  the  proceedings  of  \.'\q.  Bjard  of  County 
Commissioners  of  Buncombe  County  covering  the  period  of  time  from 
the  6th  oi  January,  x^lJf.,  up  to  the  1st  oi  January,  i876,  and  that 
plaintiffs  believe  and  are  satisfied,  after  said  search,  that  the  said 
records  have  been  lost  or  destroyed. 

6.  That,  as  plaintiffs  are  informed  and  believe,  in  the  year  i875  an 
election  was  held  by  virtue  of  an  order  of  the  Board  of  County  Com- 
missioners of  Buncombe  County,  at  which   election  a  majority  of  the 
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qualified  voters  of  said  county  cast  their  ballots  in  favor  of  subscrib- 
ing <?/z^  hundred  thousand  doWdiVS  to  the  capital  stock  of  the  said  Spar- 
tanburg and  Asheville  Railroad  Company,  and  of  paying  for  the  said 
capital  stock  in  coupon  bonds  of  the  County  of  Buncombe,  in  denomi- 
nations of  ixom.  fifty  to  one  thousand  dollars,  and  thereby  did  attempt 
to  authorize  a  subscription  of  one  hundred thottsand  dolla.rs  to  the  capi- 
tal stock  of  the  Spartanburg  and  AshevtV/e  Railroad  Company,  a.nd  in 
payment  of  such  subscription,  during  the  years  i2>76-77-78,  as  the 
work  of  completing  the  grading  of  the  said  railroad  through  the 
county  oi  Buncombe  progressed,  the  said  Board  of  County  Commissioners 
did  issue  and  deliver  in  payment  of  said  subscription  the  coupon 
bonds  of  the  said  county,  ranging  in  denominations  as  aforesaid, 
which  said  bonds  were  in  form  as  set  forth  in  "Exhibit  A,"  hereto 
attached,  and  that  during  the  year  i877  the  General  Assembly  of 
North  Carolina  attempted  to  impart  validity  to  the  said  subscription 
and  the  said  issue  of  bonds  by  passing  an  act  entitled,  "An  Act  con- 
cerning the  subscription  of  Buncombe  County  to  the  Spartanburg 
and  Asheville  Railroad  Company,"  ratified  the  27th  day  of  February, 
1877,  and  published  as  Chapter  40  of  the  private  laws  of  1876-77, 
But,  as  plaintiffs  are  advised,  informed  and  believe,  the  said  act  was 
ineffectual  to  render  valid  the  said  subscription  or  to  impart  validity 
to  the  bonds  issued  as  aforesaid,  and  that  if  the  Legislature  were 
jempowered  to  render  valid  a  void  subscription  and  the  issue  of  illegal 
bonds,  the  said  act  was  ineffectual  to  cure  the  invalidity  of  said  bonds 
because  it  appears  from  the  Journals  of  the  House  of  Representa- 
tives and  Senate  that  the  said  act  was  passed  on  its  second  and  third 
readings  in  both  the  Senate  and  House  of  Representatives  on  the 
same  day,  and  without  a  call  of  the  ayes  and  noes  on  either  of  said 
readings  in  said  body. 

7.  That,  as  plaintiffs  are  informed  and  believe,  said  subscription 
was  made  and  the  said  bonds  were  issued  without  color  of  authority 
from  the  legislature  oi  North  Carolina  other  than  that  claimed  to 
have  been  given  by  the  Act  of  1868-69,  Chapter  171,  Sections  i,  2, 
3,  4  and  5,  which  were  brought  forward  in  The  Code  of  North  Caro- 
lina in  the  year  1883,  as  Sections  1996  to  2000  both  inclusive,  and 
that,  as  plaintiffs  are  advised,  informed  and  believe,  when  the  said 
Act  of  1868-69  was  ratified  no  part  of  the  line  of  the  said  Greenville 
^nd  French  Broad  Railroad  Company  had  been  completed  and  no  part 
of  the  line  of  the  Spartanburg  and  Asheville  Railroad  Company,  subse- 
•quently  consolidated  with  the  said  Greenville  and  French  Broad  Rail- 
road Company,  had  been  completed  outside  of  the  boundaries  of  the 
^tate  of  South  Carolina,  and  that  when  said  subscription  was  made 
and  said  bonds  were  issued  as  aforesaid,  the  citizens  of  said  county 
of  Buncombe  had  no  pecuniary  interest  in  the  Spartanburg  and  Ashe- 
ville Railroad  Company,  nor  any  interest  other  than  that  which  any 
citizen  of  the  State  of  North  Carolina  has  in  any  public  improvement. 

8.  That,  except  such  orders  as  may  have  been  embodied  in  the 
minutes  of  the  Board  of  County  Commissioners  of  Buncombe  County  irom 
the  6th  day  oi  January,  i87-4,  to  the  1st  day  oi  January,  iS76,  which 
have  been  lost  or  destroyed  as  aforesaid,  all  orders  made  by  said 
Board  in  relation  to  the  said  subscription  of  ^100,000.00  to  the  capi- 

951  Volume  9. 


10944.  INJUNCTIONS,  10944. 

tal  stock  of  the  Spartanburg  and  Asheville  Railroad  Company,  or  the 
bonds  issued  in  payment  for  the  same,  are  set  forth  in  a  paper  hereto 
attached,  marked  "  Exhibit  B." 

9.  That  in  the  year  1893,  the  General  Assembly  passed  an  Act 
entitled,  "An  Act  to  authorize  the  County  of  Buncombe  to  fund  its 
bonded  indebtedness,"  which  act  was  ratified  on  the  25th  day  of 
February,  a.  d.  1893,  and  which  authorized  the  issuance  of  $98,000 
in  coupon  bonds  of  the  said  County  oi Buncombe  "as  a  continuation  of 
the  bonded  indebtedness  of  said  County  created  for  the  purposes  "of 
funding  the  bonded  indebtedness  of  the  said  County,  purporting  to 
have  been  originally  created  by  the  issuance  of  %100,000.00  in  bonds 
as  aforesaid,  in  payment  of  said  subscription,  and  that  claiming  to 
act  under  the  authority  purporting  to  be  given  in  said  last  named  act 
the  Board  of  County  Commissioners  0/  Buncombe  County  did,  on  the  1st 
day  oi  July,  a.  d.  iZ95,  issue  $98,000.00  in  coupon  bonds,  all  of  the 
denomination  of  one  thousand  dollars,  and  bearing  5  per  cent,  interest 
per  annum,  payable  semi-annually  on  the  1st  day  of  Ja?iuary,  and  the 
1st  day  of  July  of  each  year,  the  said  bonds  maturing  on  the  1st  day 
oi  July  in  the  year  1915,  the  said  bonds  being  in  form  as  set  forth  in 
a  paper  hereto  attached,  marked  "  Exhibit  C,"  and  the  proceedings 
and  the  order  of  the  Commissioners  in  relation  to  issuing  them  being 
set  forth  in  a  paper  hereto  attached,  marked  "  Exhibit  Z>." 

By  using  the  said  bonds,  issued,  as  plaintiffs  are  advised,  informed 
and  believe,  without  authority  under  the  Constitution  and  laws  of 
North  Carolifuz,  the  Board  of  County  Commissioners  of  Buncombe  County, 
on  the  1st  day  of  July,  i895,  were  enabled  to  recall  and  get  posses- 
sion of  the  $98,000.00  in  coupon  bonds  of  the  County  of  Buncombe 
theretofore  issued  as  aforesaid,  giving  in  exchange  the  said  bonds 
purporting  to  be  issued  under  the  authority  of  the  Act  of  1893. 

10.  That,  as  plaintiffs  are  advised,  informed  and  believe,  the  Legis- 
lature of  North  Carolina  had  no  power  to  authorize  the  issue  of  said 
bonds  on  the  1st  da.y  oi  July,  i895,  for  the  purpose  of  paying  the  said 
invalid  bonds  which  then  upon  their  face  purported  to  have  become 
due. 

11.  That  between  the  years  i877  and  i895,  the  Board  of  County 
Commissioners  of  Buncombe  County  every  year  levied  and  caused  to  be 
collected  a  tax  sufficient  to  discharge  semi-annually  the  interest  pur- 
porting to  accrue  on  the  said  bonds  issued  in  iS75-76-77-78,  and  to 
take  up  the  coupons  thereto  attached  and  $2,000.00  of  the  principal 
of  said  indebtedness,  leaving  only  $98,000.00  of  bonds  outstanding, 
and  that  since  the  1st  day  oi  July,  i895,  the  said  Board  of  Commis- 
sioners have,  during  each  year,  levied  and  caused  to  be  collected,  a 
sufficient  tax  to  pay  semi-annually  the  interest  purporting  to  accrue 
on  said  $98,000.00  m  bonds,  last  issue. 

12.  That  the  defendant,  as  Treasurer  of  the  County  of  Buncombe, 
now  has  in  hand  a  sufficient  sum  levied  and  collected  for  the  purpose 
of  paying  the  coupons  attached  to  said  $198,000  00  in  bonds  purporting 
to  fall  due  on  the  1st  day  of  January,  i898,  to  wit:  about  the  sum  of 
$2,450  00,  and  threatens  to  disburse  the  same  by  the  payment  of  said 
coupons  falling  due  on  said  1st  day  of  January,  i898,  unless  restrained 
by  the  Court  from  paying  said  coupons. 

953  Volume  9. 


10944.  INJUNCTIONS  10946« 

Wherefore,  plaintiffs  demand  judgment: 

1.  That  the  said  '^SfiOO.OO  of  bonds,  all  in  denominations  of 
%lflOO.OO,  issued  on  the  1st  day  oi  July,  i895,  be  declared  invalid 
and  void. 

2.  That  the  defendant  be  perpetually  restrained  and  enjoined  from 
paying  any  part  of  the  principal  or  interest  purporting  to  be  due, 
or  hereafter  to  fall  due,  upon  said  bonds  issued  on  the  1st  day  of 
fu/y,  i895. 

3.  For  such  other  and  further  relief  as  to  the  Court  may  seem  just. 

4.  For  costs  of  action. 

A.  C.  Avery, 
Mark  W.  Brown, 
Moore  &•  Moore, 

Attorneys  for  Plaintiffs. 

North  Carolina  —  Buncombe  County. 

T.  C.  Brown,  Chairman  of  the  Board  of  County  Commissioners  of 
Buncombe  County,  and  one  of  the  plaintiffs  above  named,  maketh  oath 
that  the  facts  set  forth  in  the  foregoing  complaint  as  upon  the  knowl- 
edge of  the  plaintiffs  are  true,  and  those  facts  stated  on  information 
and  belief  he  believes  to  be  true. 

T.  C.  Brown,  Chairman. 
Sworn  to  and  subscribed  before  me  this  28th  da.y  oi  December,  iS97. 

H.  L.  Morris,  J.  P. 

18.  To  Restrain  Railroad.^ 

a.  From  Interfering  with  Construction  of  Crossing  by  Electric 

Railroad. 

Form  No.  10945.' 

(Precedent  in  Calvert  v.  State,  34  Neb.  618.) 

\North  Lincoln  Street  Railway  Company,  plaintiff, ' 
against 
Chicago,  Burlington  &'  Quincy  Railroad  Company, 
Fremont,  Elkhorn  c^'  Missouri  Valley  Railway 
Company,  and  Missouri  Pacific  Railway  Com- 
pany, defendants. 
The  plaintiff  is  a  street  railway  corporation,  duly  organized  and 
incorporated    for   building,   constructing,    owning   and    operating  a 
street  railway  in  the  city  of  Lincoln  and  its  vicinity.     The  defend- 

1.  A  bill  "praying  for  an  injunction  upon  this  complaint  was  subsequently 

against   the    use    and    occupation    of"  set    aside,   not,    however,    because  the 

the  complainant's   land   taken   for  the  complaint  was  defective, but  because  the 

location  of  a  railroad,  where  damages  defendants  had  filed  a  cross-complaint 

have    been    awarded,    must    allege    a  alleging  new  affirmative  matter  which 

specific    demand,    on    a    day    certain,  made  a  temporary  injunction  improper 

more  than  thirty  days  before  the  filing  and  made  it  necessary  to  await  a  final 

of  the   bill,   or  it  will    be  bad    on  de-  hearing  on  the  merits. 
murrer.     Mooers  v.  Kennebec,  etc.,  R.         3.  The  matter  enclosed  by  and  to  be 

Co.,  58  Me.  279.  supplied  within  [  ]  will  not  be  found  in 

8.  A   temporary  injunction   granted  the  reported  case. 
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ants  are  railroad  corporations,  respectively  operating  and  owning 
lines  of  railway  entering  the  city  of  Lincobi  or  passing  through  the 
same.  The  plaintiff  has  from  the  city  of  Lincoln  a  franchise  for  the 
constructing  of  a  railway  on  North  Eleventh  street,  and  other  streets 
of  the  city  of  Lincoln,  and  desires  to  construct  a  line  of  street  rail- 
way on  Eleventh  street  from  W  street  to  Y  street,  and  has  con- 
structed and  nearly  ready  for  operation  about  four  miles  of  street 
railway  running  from  W  street  north  to  Grandview  addition  in 
the  city  of  Lincoln,  and  desires  to  continue  and  connect  its  road  to 
the  central  part  of  the  city  of  Lincoln  at  O  and  Twelfth  streets,  or 
in  that  vicinity.  The  plaintiff  has  purchased  and  is  now  putting 
into  place  machinery  for  operating  its  railway  by  electricity  for  its 
motor  power,  and  for  that  purpose  has  purchased  motors  and  engines 
and  all  appurtenances  for  the  operation  of  its  road  by  electricity 
and  is  in  process  of  constructing  its  power  house.  The  road  of  the 
plaintiff  will  be  of  great  public  utility  for  the  residents  north  of  the 
railway  tracks  of  the  defendants  in  obtaining  rapid  transit  from 
the  suburbs  into  the  city  of  Lincoln.  The  plaintiff  has  already 
invested  about  %35fi00,  and  is  about  to  invest  for  the  completion  of 
its  railway  the  sum  of  $60,000  additional.  The  defendants'  roads 
cross  Eleventh  street  and  it  is  necessary  for  the  plaintiff  to  lay  its 
track  across  the  track  of  the  defendants,  of  which  there  are  several 
tracks  in  that  vicinity.  But  the  plaintiff  does  not  propose  without 
the  advice  and  approval  of  the  proper  authorities  to  break  or  dis- 
connect the  rails  of  the  defendants,  but  the  plaintiff  proposes  to 
construct  its  road  across  the  tracks  of  the  defendants  by  raising  its 
rails  at  the  point  of  the  crossing  about  one  and  one-half  or  two  inches 
above  the  rails  of  the  defendants,  and  to  cut  the  plaintiff's  rails  so 
that  the  wheels  of  the  defendants'  cars  can  pass  through  the  space 
in  the  plaintiff's  rails  without  in  anywise  impeding  or  hindering 
its  passage  or  safety.  But  the  defendants,  colluding  and  conspiring 
together  to  make  the  completion  of  the  plaintiff's  road  greatly 
more  expensive,  and  much  delaying  the  completion  of  the  same, 
refuse  the  plaintiff  permission  to  cross  their  tracks  in  the  manner 
aforesaid,  or  to  permit  the  plaintiff  to  cross  their  tracks  at  grade 
in  any  manner  whatever;  that  the  manner  of  the  proposed  crossing 
is  the  same  as  is  the  crossing  now  used  by  the  Lincoln  Rapid 
Transit  Company,  operating  its  said  cars  at  said  crossing  by  steam; 
that  the  manner  in  which  the  plaintiff  proposes  to  cross  the  defend- 
ants' tracks  is  the  same  that  the  defendant,  the  Chicago,  Burlingtondf 
Quincv  Railroad  Company,  and  the  Fremont,  Elkhor?i  &=  Missouri  Valley 
Railway  Company  consented  that  the  said  Lincoln  Rapid  Transit  Com- 
patiy  might  cross  their  tracks;  and  the  manner  in  which  the  plaintiff 
proposes  to  cross  the  said  railway  tracks  is  in  all  things  precisely  the 
same  as  has  been  used  and  operated  without  any  accident  or  danger 
for  three  years  last  past  by  the  Lincoln  Rapid  Transit  Company  over 
the  defendants'  tracks.  So  that  the  safety  of  the  manner  of  crossing 
proposed  has  been  demonstrated  by  use.  But  the  defendants  insist 
that  the  plaintiff  shall  construct  what  is  termed  a  viaduct  or  bridge  of 
sufficient  height,  so  that  the  cars  of  the  plaintiff  shall  pass  over  the 
trains  and  cars  of  the  defendants  with  sufficient  elevation  to  permit 
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the  highest  car  and  engine  to  pass  under  such  viaduct.  But  the 
plaintiff  shows  that  to  construct  such  viaduct  it  is  necessary  to  make  a 
long  and  steep  grade  to  approach  the  same  in  order  to  give  sufficient 
elevation,  and  that  such  grade  will  greatly  and  inordinately  add  to  the 
expense  of  the  operation  of  the  plaintiff's  road  in  procuring  sufficient 
power  to  lift  its  trains  at  such  height  over  the  defendants'  tracks; 
and,  moreover,  for  such  viaduct  to  be  strong  and  durable  and  safe  will 
be  of  very  great  expense,  costing  as  much  as  four  ox  five  miles  of 
street  railroad  way,  and  such  viaduct,  unless  made  wide  enough  to  be 
used  for  a  public  roadway  for  the  passage  of  teams  and  vehicles,  will 
very  greatly  impede  the  highway,  which  is  a  thoroughfare  of  very  con- 
siderable resort  and  much  used  by  the  people  living  within  and  north 
of  the  city  of  Lincoln  for  entrance  into  the  city,  and  it  is  against  the 
public  interest  that  a  viaduct,  unless  also  to  serve  as  a  public  road, 
should  be  constructed  on  Eleventh  street.  And  the  city  of  Lincoln  has 
now  no  means  available  whereby  it  can  obtain  money  for  the  con- 
struction of  a  viaduct  of  sufficient  width  to  serve  as  a  public  road,  or 
street,  as  well  as  for  the  tracks  and  cars  of  the  plaintiff;  that  the 
only  reason  wherefore  defendants  refuse  and  conspire  to  impede  the 
plaintiff  in  making  the  entrance  of  its  road  into  the  central  part  of 
the  city  at  grade  over  the  defendants'  tracks,  is  that  the  defendants 
pretend  it  will  greatly  add  to  the  danger  of  collisions,  and  that  they 
will  have  to  maintain  a  watchman  at  said  crossing,  but  in  truth  and 
in  fact,  said  street  at  the  point  where  plaintiff  desires  to  cross  is  now 
an  open  public  highway  used  constantly  for  the  passage  of  teams  and 
vehicles,  and  at  said  crossing  defendants  keep  constantly  night  and 
day,  while  teams  are  passing,  a  watchman  with  signals  to  warn  persons 
passing  when  trains  are  about  to  pass  said  crossing,  so  that  the  expense 
of  the  defendants  will  not  in  anywise  be  increased,  as  they  already 
maintain  one  or  more  watchmen  at  said  crossing  and  no  additional 
watchman  will  be  rendered  necessary;  that  the  manner  in  which  it  will 
operate  its  cars  by  electricity  is  such  that  the  cars  are  under  perfect 
control  of  the  driver,  who  stands  on  the  front  platform  of  the  car 
while  in  motion,  and  by  a  mechanical  appliance  termed  a  switch,  is 
enabled  to  stop  instantly  or  even  reverse  at  full  speed  the  motion  of  the 
car,  so  that  the  street  railway  car  as  it  will  be  equipped  and  operated, 
is  more  manageable  than  any  other  vehicle,  which  is  wont  to  cross 
the  defendants'  tracks,  and  can  be  instantly  stopped  or  reversed  upon 
signal  so  to  do;  that  there  is  about  to  be  held  in  the  city  of  Lincoln^ 
the  annual  state  fair  of  the  state  of  Nebraska,  which  will  convene  in 
the  city  of  Lincoln,  a  great  mass  of  people  whose  transportation 
through  the  city  of  Lincoln  and  its  suburbs  speedily,  pleasurably,  and 
cheaply  is  not  only  to  the  interest  of  the  people  who  may  assemble, 
but  is  of  great  interest  to  the  city  of  Lincoln  itself.  The  plaintiff,  if 
permitted  to  cross  the  defendants'  tracks,  expect  to  have  their  road 
in  operation  at  the  time  of  the  state  fair,  and  the  same  being  the  first 
electric  street  railway  in  the  city  of  Lincoln,  will  be  a  novelty  which 
guests  assembled  will  desire  to  see  and  avail  themselves  of  for 
transportation.  And  the  novelty  of  such  street  railway  transportation 
will  also  cause,  as  plaintiff  anticipates,  a  large  amount  of  traffic  upon 
its  line,  and  be  of  great  profit,  which  the  plaintiff  will  wholly  lose  if 
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delayed  for  even  two  or  three  days  in  doing  the  mechanical  work  in  con- 
structing said  crossing.  The  plaintiff  moreover  shows  that  north  of 
the  city  of  Lincoln,  at  Grandview,  the  northern  terminus  of  the  plain- 
tiff's line,  there  is  located  and  about  to  be  constructed  an  institution 
known  as  Worthington  Military  Academy,  and  many  people  about  to 
visit  the  city  of  Lincoln  are  connected  and  affiliated  with  the  society 
interested  in  the  said  institution  of  learning,  and  will  desire  to  see 
its  site  and  its  surroundings,  and  they  will  be  very  greatly  incon- 
venienced if  the  plaintiff  is  not  permitted  to  complete  its  line  for 
their  accommodation;  that  it  is  willing  to  regard  such  grade  crossing 
as  it  now  proposes  to  make  temporary,  and  in  case  an  elevated  via- 
duct is  not  constructed  on  Eleventh  street,  it  is  willing  to  unite  with 
the  defendants  in  the  construction  of  any  approved,  suitable  and  safe 
crossing,  as  is  provided  shall  be  done  by  section  113  of  chapter  16 
of  the  Compiled  Statutes  oi  Nebraska,  and  is  willing  to  pay  its  por- 
tion as  in  said  section  provided,  of  the  costs  and  expenses  of  such 
crossings,  upon  all  the  tracks  which  its  tracks  shall  intersect;  that 
the  proposed  point  of  crossing  is  the  only  favorable  point  of  crossing 
that  its  road  is  constructing  from  Grandview  up  Twelfth  street  to  the 
vicinity  of  the  defendants'  tracks  and  grounds,  but  that  Twelfth  street 
does  not  extend  across  defendants'  tracks  and  grounds  and  is  not 
open,  so  that  the  nearest  and  in  fact  the  only  point  which  plaintiff 
can  cross  is  by  diversion  to  Eleventh  street  next  west  of  Twelfth 
street  and  making  the  crossing  at  that  pomt,  and  plaintiff  has  pro- 
posed and  tendered  to  defendants,  that  if  they  would  permit  plaintiff 
to  make  the  crossing  at  that  point,  and  to  make  a  viaduct  or  cross- 
ing above  their  grounds  and  tracks  on  Twelfth  street,  the  plaintiff 
and  others  interested  in  obtaining  an  opening  of  the  highway  on 
T^velfth  street  line  would,  at  their  own  expense,  construct  a  high 
viaduct,  but  the  defendants  have  refused  the  plaintiff  permission  so 
to  do,  and  it  is  unable  therefore  to  make  a  crossing  at  that  point, 
although  a  viaduct  could  be  constructed  on  T^velfth  street  with  much 
less  expense  than  at  Eleventh  street,  for  the  reason  that  the  Twelfth 
street  approaches  to  the  grounds  of  the  defendants  from  the  south  to 
the  viaduct,  would  be  short  and  without  any  steep  or  severe  grade, 
and  to  the  northward  the  access  to  such  viaduct  is  easy  by  a  direct 
line  from  Twelfth  street  north  of  their  said  tracks  and  grounds,  but 
such  viaduct  would  be  more  difficult  and  more  expensive  and  less 
commodious  ^X  Eleventh  street,  because  the  south  line  of  K  street  is 
but  about  150  feet  from  the  northernmost  of  defendants'  tracks,  and 
plaintiff  would  be  compelled  to  construct  and  operate  a  curve  at 
Twelfth  and  Y  streets  and  at  Eleventh  and  Y  streets,  so  that 
the  approaches  to  the  viaduct  will  be  much  more  difficult  and  the 
grade  necessarily  more  severe,  yet  the  defendants  have  refused  to 
permit  the  company  constructing  the  viaduct  on  the  line  of  Twelfth 
street,  and  the  negotiation  has  been  pending  for  the  past  several 
months,  and  so  much  time  has  now  elapsed  that  should  the  defend- 
ants consent  to  the  making  of  the  viaduct  at  Twelfth  street,  there 
would  not  now  be  sufficient  time  before  the  holding  of  the  state  fair; 
that  it  is  unable  to  enter  Eleventh  street  at  the  said  point  because 
defendants  refuse  permission  and  threaten  to  use  force  against  plain- 
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tiff's  laborers  and  prevent  their  constructing  said  crossing,  although 
they  have  under  their  franchise  a  perfect  right  so  to  do,  and  unless 
restrained  by  the  order  of  the  court,  the  defendants  will  by  force  and 
violence  prevent  the  construction  of  said  crossing,  and  plaintiff  has 
no  remedy  except  by  the  intervention  of  the  court.  Wherefore 
plaintiff  prays  that  a  writ  of  injunction  may  be  issued  against  the 
defendants,  and  all  their  several  officers  and  employes  be  each  and 
severally  restrained  from  any  force  or  violence  against  plaintiff's 
laborers  and  in  anywise  impede  or  hinder  the  plaintiff  in  making  its 
crossing  as  in  the  same  manner  they  have  permitted  the  said  street 
railway,  to  wit,  the  Lincoln  Rapid  Transit  Railway  Cofttpafiy,  to  con- 
struct its  tracks  across  the  Chicago,  Burlington  &'  Quincy  Railroad 
Company  on  Eleventh  street,  and  that  on  the  final  hearing  of  said 
injunction  may  be  made  perpetual  and  for  such  other,  further,  or 
different  relief  as  the  plaintiff  ought  in  equity  to  have,  and  for 
costs. 

[(^Signature  and  verification  as  in  Form  No.  5923. ')Y- 

b.  From  Laying  Tracks  in  Streets. 

Form  No.  10946. 

(Mo.  Rev.  Stat.  (1889),  p.  2274,  No.  207.)' 

{Title  of  court  and  cause  as  in  Form  No.  5921. ) 

Plaintiff  states  that  he  is  the  owner  of  the  following  described  real 
property  in  Henry  county,  Missouri,  to  wit:  {describe')  which  said  real 
property  adjoins  and  abuts  on  a  public  street  or  thoroughfare  in  the 
city  of  Clinton,  which  street  or  thoroughfare  is  known  and  designated 
by  the  name  of  Main  street;  that  said  city  of  Clinton  is  a  municipal 
corporation  duly  incorporated  as  a  city  of  the  second  class,  under  and 
by  virtue  of  the  general  statutes  of  Missouri;  that  the  defendant,  the 
Clinton  Street  Raihvay  Company,  is  a  corporation  organized  and  incor- 
porated under  and  by  virtue  of  the  general  statutes  of  Missouri,  for 
the  purpose  of  constructing  and  operating  street  railways  and  elevated 
railroads  in  the  streets  of  the  said  city  of  Clinton;  that  the  other 
defendants  are  the  officers,  agents,  attorneys,  contractors  and  ser- 
vants of  the  defendant,  the  Clinton  Street  Railway  Company;  that  the 
defendants  have  unlawfully  and  forcibly  entered  in  and  upon  said 
Main  street,  adjacent  to  and  in  front  of  the  said  real  property  of 
plaintiff,  above  described,  for  the  purpose  of  constructing  and  oper- 
ating a  street  railway  in  and  upon  the  said  Main  street,  and  have 
dug  up  the  surface  and  torn  up  and  removed  the  paving  from  said 
Main  street,  and  are  now  engaged  in  making  excavations  in  said 
street,  and  have  so  occupied  and  obstructed  said  streets  with  horses, 
men,  timbers  and  other  obstructions,  as  to  temporarily  prevent  and 
permanently  impair  the  use  of  said  Main  street  as  a  public  thorough- 
fare, and  especially  to  prevent  this  plaintiff  from  going  to  and  from 
his  said  real  property  over  and  along  said  street,  to  the  great  and 
irreparable  injury  of  plaintiff's  said  property;  that  the  mayor  and 

1.  The  matter  to  be  supplied  within  2.  See,  generally,  supra,  note  i,  p, 
[  ]  will  not  be  found  in  the  reported  case.     826. 
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other  officers  of  the  said  city  of  Clinton  fail  to  stop  or  prevent  defend- 
ant's said  unlawful  occupation  and  obstruction  of  said  Main  street, 
as  aforesaid,  on  account  of  certain  pretended  ordinances  of  the  said 
city  of  Clinton^  under  and  by  virtue  of  which  it  is  claimed  that  these 
defendants  are  acting,  but  which  pretended  ordinances  were  never 
legally  passed  and  adopted  by  the  council  of  said  city;  that  a  majority 
of  the  resident  owners  of  land  abutting  on  said  Main  street  have 
never  assented  in  writing  to  the  location  or  construction  of  a  railway 
of  any  kind  in  or  along  said  street;  that  the  damages  to  the  lands 
abutting  on  said  street,  and  especially  the  damages  to  the  said  real 
property  of  this  plaintiff,  on  account  of  the  location  and  construction 
of  said  proposed  railway,  have  not  been  ascertained  and  paid  to  the 
owners  of  such  land,  as  required  by  law;  that  if  the  said  obstruction 
of  Main  street  is  not  prohibited  and  the  construction  of  said  railway 
is  not  restrained,  plaintiff  will  sustain  irreparable  injury  in  the  dam- 
age to  his  said  real  property  aforesaid,  and  an  adequate  remedy  can- 
not be  afforded  to  plaintiff  by  an  action  for  damages. 

Wherefore  the  plaintiff,  on  his  own  behalf,  and  on  behalf  of  all 
other  tax-payers,  citizens  and  inhabitants  of  said  city,  and  owners  of 
property  abutting  on  said  Main  street,  prays  that  the  defendants 
may  be  perpetually  restrained  and  enjoined  from  entering  into  or 
upon  said  Main  street,  for  the  purpose  of  locating,  constructing  or 
operating  a  railway  therein,  adjoining  to  or  in  front  of  plaintiff's  said 
real  property,  and  from  digging  up  or  subverting  the  soil,  surface  or 
paving  of  said  Main  street,  or  doing  any  other  act  in  said  street 
tending  to  obstruct  in  any  way  the  free  and  common  use  thereof,  as 
the  same  has  heretofore  been  enjoyed,  and  that,  in  the  meantime,  a 
temporary  injunction  may  be  allowed,  restraining  the  said  defend- 
ants, their  associates,  counselors,  attorneys,  solicitors,  agents,  con- 
tractors and  servants,  and  all  persons  acting  in  aid  or  assistance  of 
them,  or  either  of  them,  from  obstructing  said  Main  street  adjoining 
to  or  in  front  of  plaintiff's  said  property,  in  any  way,  and  especially 
from  digging  in  said  street,  and  from  locating  or  constructing  any 
railway  therein,  and  for  such  other  or  further  relief  as  to  the  court 
may  seem  just  and  proper. 

John  Doe. 

John  Doe  makes  oath  and  says  that  the  facts  stated  in  the  above 
petition  are  true. 

Subscribed  and  sworn  to  before  me,  this  twenty-fifth  day  of  July,  iS98. 

Abraham  Kent,  Justice  of  the  Peace. 

e.  From  Obstruetingr  Private  Railroad  Crossing 
Form  No.  10947.' 

{Address  as  in  Form  No.  10931.) 

Respectfully  represent  your  petitioners  that  they,  as  partners  under 
the  firm  name  of  £.  S.  Hamlin  6-  Company,  are  the  owners  by  mesne 
conveyances  from  one  Luther  Spear,  of  certain  land  situate  on  both 
sides  of  Tenean  street  in  that  part  of  Boston  formerly  called  Dor- 

1.  This  form  is  copied  from  theorigi-  R.  Co.,  166  Mass.  462,  170  Mass.  548. 
nal  papers  in  Hamlir.».  New  York,  etc..        See  generally    supra,  note  i,  p.  826. 
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Chester,  and  bordering  sova.&  Jive  hundred  (500)  feet  on  the  easterly 
sides  of  the  roadbed  of  the  respondent  companies,  between  Pope's 
Hill  and  Neponset  stations;  and  also  of  a  right  of  way  appurtenant 
to  said  estate,  crossing  the  tracks  of  said  respondent  companies  from 
said  Tenean  street  to  Freeport  street,  for  foot  passengers,  animals, 
and  vehicles  of  all  sorts. 

And  your  petitioners  further  represent,  that  said  right  of  way  was 
granted  by  the  Old  Colony  &*  Fall  River  Railroad  Company  to  said 
Luther  Spear  by  deed  dated  October  16 y  i85^,  a  copy  of  the  material 
part  of  which  is  hereto  annexed,  and  may  be  referred  to  for  a  more 
particular  description  of  said  right  of  way;  that  by  said  deed  said 
grantor  also  agreed  to  lay  down  and  keep  in  repair  a  plank  covering 
on  the  crossing  of  said  way  over  said  railroad  tracks. 

And  your  petitioners  further  represent,  that  the  Old  Colony  Rail- 
road Company  succeeded  to  the  rights  and  obligations  of  the  Old 
Colony  &"  Fall  River  Railroad  Company,  and  that  the  New  York,  New 
Haven  &*  Hartford  Railroad  Company  succeeded  to  all  the  franchises, 
railroads,  and  other  property  rights,  and  also  to  all  the  obligations 
and  incumbrances  thereto  pertaining,  of  the  Old  Colony  Railroad 
Company,  including,  with  said  incumbrances,  the  right  of  way  herein 
referred  to;  that  said  respondent  railroad  companies  are  under 
obligations  to  your  petitioners  to  keep  said  way  across  their  said 
tracks  open  and  unobstructed,  and  also  to  keep  in  repair  a  plank 
covering  on  said  crossing  over  said  tracks;  that  said  respondents, 
one  or  both,  however,  have  obstructed  said  way  across  said  tracks 
by  the  erection  of  a  fence  across  said  way  on  the  westerly  sides  of 
said  tracks,  and  partially  obstructed  said  way  by  erecting  a  fence  on 
the  easterly  side  of  said  tracks,  which  leaves  only  a  passage  of  about 
three  (3)  feet  wide  instead  of  the  width  of  the  way  which  was  granted 
to  said  Luther  Spear,  and  that  said  respondents  have  not  and  are  not 
keeping  in  repair  a  plank  covering  across  said  tracks,  as  was  agreed 
should  be  done  in  said  deed  to  Spear. 

And  your  petitioners  further  represent,  that  the  continuance  of 
said  obstructions,  and  the  failure  on  the  part  of  the  respondents  to 
maintain  a  safe  and  suitable  plank  covering  across  their  said  tracks, 
causes  great  and  irreparable  damage  to  your  petitioners,  for  which 
they  have  no  adequate  remedy  at  law. 

Wherefore  your  petitioners  pray: 

1.  That  an  injunction  may  be  issued  against  the  respondents,  one 
or  both  of  them,  ordering  them  to  remove  said  obstructions  across 
said  way  on  both  sides  of  said  tracks,  and  to  properly  lay  down  and 
keep  in  repair  a  plank  covering  across  their  tracks,  in  accordance 
with  the  terms  of  said  grant  to  said  Spear,  so  that  your  petitioners  may 
have  free  and  safe  use  of  said  way  across  said  tracks,  as  is  their  right. 

2.  That  an  injunction  may  be  issued  against  the  respondents, 
restraining  them  from  further  obstructing  said  way  by  fences  or 
otherwise. 

3.  That  your  petitioners  may  have  such  other  and  further  relief  as 
to  the  court  shall  seem  meet. 

.   By  their  Attorney, 

Marcus  Morton. 
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d.  From  Performing  Contraet  of  Partnership. 

Form  No.  10948. 

(Precedent  in  Burke  v.  Concord  R.  Co.,  61  N.  H.  160.)' 

Merrimack,  ss.     To  the  Supreme  Court, 

Edmund  Burke,  of  Newport  in  the  county  of  Sullivan;  Edward  L. 
Knowlton,  Eliphalet  S.  Nutter,  Horatio  G.  Belknap,  Bradbury  Gill, 
Charles  Hall,  John  H.  Pearson,  and  Charles  C.  Pearson,  all  of  Concord 
in  said  county  of  Merrimack-,  Smith  S.  Page,  o{  Hopkinton  in  said 
county  of  Merrimack;  Caleb  Page,  of  Dunbarton  in  said  county  of 
Merrimack;  and  E.  H.  Spaulding,  of  Nashua  in  the  county  of  Hills- 
borough,—  complain  against  the  Concord  Railroad,  a  corporation  duly 
established  according  to  and  existing  under  the  laws  of  the  state  of 
New  Hampshire,  and  having  its  principal  place  of  business  at  Concord 
aforesaid;  and  Frederick  Smyth  and  Samuel  N.  Bell,  both  of  Man- 
chester in  the  county  of  Hillsborough;  J.  Thomas  Vose,  of  Boston  in  the 
county  of  Suffolk  and  commonwealth  of  Massachusetts;  Benjamin  A. 
Kimball  and  Henry  C.  Sherburne,  both  of  Concord  aforesaid;  and 
James  W.  Johnson,  of  Enfield  in  the  county  of  Grafton  in  the  state  of 
New  Hampshire,  — all  of  whom  are  directors  of  said  Concord  Railroad; 
and  Francis  B.  Hayes,  of  Boston  aforesaid,  who  is  enjoying  and  exer- 
cising the  powers,  privileges  and  franchises  of  a  directorship  in  said 
Concord  Railroad;  the.  Boston  dt' Lowell  Railroad,  a  corporation  duly 
established  by  and  existing  under  the  laws  of  the  commonwealth  of 
Massachusetts  and  having  its  principal  place  of  business  at  Boston 
aforesaid;  and  the  Boston^  Concord df  Mofitreal Railroad,  a  corporation 
duly  established  by  and  existing  under  the  laws  of  the  state  of  New 
Hampshire,  and  having  its  principal  place  of  business  at  Plymouth  in 
the  county  of  Grafton;  and  the  Northern  Railroad,  a  corporation  duly 
established  by  and  existing  under  the  laws  of  the  state  ol  New  Hamp- 
shire and  having  its  principal  place  of  business  at  Concord  Siforesaid, 
and  say,  — 

That  they,  the  said  plaintiffs,  are  stockholders  in  said  Concord 
Railroad,  owning  and  holding  in  their  own  right,  respectively,  shares 
of  the  capital  stock  of  said  Concord  Railroad,  as  follows:  Edtnund 
Burke,  sixty-six  shares;  Edward  L.  Knowlton,  three  htindred  shares; 
Eliphalet  S.  Nutter,  one  hmidred  and  sixty-two  shares;  Horatio  G. 
Belknap,  one  hundred  and  nine  shares;  Bradbury  Gill,  forty-three  shQ.ves; 
Charles  Hall,  fifteen  shares;  Charles  C.  Pearson,  two  hundred  and  ninety- 
one  shares ;  John  H.  Pearson,  eighteen  hundred  and  thirty-eight  shares ; 
Smith  S.  Page,  forty-six  shares;  Caleb  Page,  sixty-one  shares;  and  E. 
H.  Spaulding,  one  hundred  and  six  shares, — and  they  make  this  com- 
plaint as  well  in  behalf  of  all  other  stockholders  in  said  Concord  Rail- 
road, except  the  defendants,  as  in  behalf  of  themselves; 

1.  It  was   held  in   this  case  that  the  economy,    convenience   and    efficiency 

plaintiffs  were  entitled  to  an  injunction  which  the  contract  was  made  to  secure 

against   the   performance  of   the   con-  might  be  obtained  by  such  a  business 

tract,  because  it  was  a  formation  of  a  connection  not  a  general  partnership  as 

general  partnership,  and  for  aught  that  it  was  the  duty  of  the  directors  of  the 

appeared  in  the  facts  substantially  of  several  parts  of  the  line  to  form. 
the  public  and  private  advantages  of        See,  generally,  note  i,  p.  826. 
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That  the  railroad  of  said  defendants,  the  Concord  Railroad  corpora- 
tion, is  thirty-five  miles  in  length,  and  for  a  long  time  has  been,  still 
is,  and  of  necessity  must  continue  to  be,  a  necessary  and  natural 
outlet  for  the  traffic  of  the  said  Northern  and  Boston^  Concord  cr* 
Montreal  railroads  and  their  respective  branches,  and  by  reason 
thereof  the  said  Concord  Railroad^  up  to  the  time  of  the  acts  done  and 
agreement  and  contract  made  and  entered  into  by  the  defendants, 
as  hereinafter  complained  of,  has  earned  large  sums  from  said  traffic, 
and  from  which  ought  to  have  inured  good  profits  to  its  stock- 
holders; 

That  said  defendants,  or  some  of  them,  as  the  plaintiffs  are  informed 
and  believe,  have  but  little  pecuniary  interest  in  the  stock  or  success- 
ful operation  of  said  Concord  Railroad,  while  all  or  nearly  all  of  them 
have  large  interests  in  the  stock,  successful  operation,  and  profits  of 
other  rival  railroads,  viz.,  the  sdXdi  Boston  &'  Lowell,  Boston,  Concord 
6^  Montreal,  and  Northern  railroads,  the  interests  of  which  are  adverse 
to  the  interests  of  said  Concord  Railroad  2svdi  its  stockholders,  and 
they,  said  defendants,  were  elected  or  declared  to  be  elected  directors 
of  said  Concord  Railroad,  at  its  last  annual  meeting,  on  account  of 
their  known  interest  in  and  partiality  to  said  other  and  rival  railroads 
whose  interests  were  and  are  adverse  to  the  interest  of  said  Concord 
Railroad z.x\6.  its  stockholders  as  aforesaid; 

That  the  said  defendants,  Smyth,  Bell,  Vose,  Johnson,  Sherburne, 
Kimball,  and  Hayes,  holding  and  representing  interests  adverse  to 
said  Concord  Railroad  din6.  its  stockholders,  and  contriving  and  design- 
ing to  protect,  improve,  and  enhance  the  value  and  increase  the 
profits  of  said  adverse  interests,  and  contriving  and  designing,  as 
said  plaintiffs  believe,  to  injure  said  Concord  Railroad  and  its  stock- 
holders, and  to  decrease  its  and  their  legitimate  profits  and  depre- 
ciate the  value  of  its  stock,  and  to  give  to  other  railroads,  and  those 
having  adverse  interests,  the  benefits  and  profits  derived  from  its 
advantageous  location,  and  without  the  consent  of  the  stockholders, 
and  in  direct  violation  of  the  public  law  of  New  Hampshire  and  the 
charter  and  by-laws  of  said  Concord  Railroad,  did,  on  August  19,  i881, 
in  the  name  of  said  Concord  Railroad,  make  and  enter  into  a  contract 
with  the  said  Boston  ^5^•  Lo7vell  Railroad,  which  is  a  foreign  corpora- 
tion, the  terms,  stipulations,  and  provisions  of  which  contract  are 
injurious  to  the  interests  and  destructive  of  the  rights  and  property 
of  the  Concord  Railroad,  and  are  unwarranted  by  the  public  law  of 
said  state  of  Nera  Hampshire  and  the  charter  of  said  Concord  Railroad, 
and,  if  permitted  to  be  carried  out,  must,  as  the  plaintiffs  believe, 
result  in  material  decrease  of  the  profits  and  depreciation  in  value  of 
said  Concord  Railroad,  and  therefore  work  great  injury  to  the  rights, 
property,  and  interests  of  the  stockholders  of  said  Concord  Railroad; 

That  said  defendants.  Bell,  Smyth,  Vose,  Johnson,  Kimball,  Sher- 
burne, and  Hayes,  assuming  to  act  as  directors  of  said  Concord  Rail- 
road, authorized,  or  attempted  to  authorize,  the  said  defendant,  y^ 
Thomas  Vose,  to  sign  and  seal  said  contract  by  a  vote  passed  August 
19,  i881,  a  copy  of  which  is  as  follows: 

"On  motion,    voted,  that  the  president  of   this   corporation  be 
authorized  to  affix  the  corporate  name  and  seal  to  the  agreement  with 
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the  Boston  6^  Lowell  Railroad  for  a  joint  operation  of  the  two  rail- 
roads iox  five  years  from  September  1,  iS81." 

And  said  defendant,  _/.  Thomas  Vose,  did  sign  and  seal  said  con- 
tract, a  copy  of  which  is  hereto  annexed,  marked  "^  ;" 

That  said  contract  contemplates  and  provides  for  the  transfer  of 
*'  the  entire  control  "  of  said  Concord  Railroad  and  its  "  shops,  depots, 
furniture,  rolling  stock,  machinery,  tools,"  and  its  property  used  in 
its  operation,  from  its  directors  to  "  a  general  manager,  who  shall  be 
chosen  by  the  concurrent  vote  of  a  majority  of  the  directors  of  each 
party,"  which  is  a  management  and  delegation  of  authority  which 
are  neither  recognized  in  or  authorized  by  the  charter  of  said  Concord 
Railroad  which  was  granted  by  the  legislature  of  New  Hampshire, 
June  27,  i2,35;  because  section  two  of  said  charter  provides  that 
"the  immediate  government  and  direction  of  the  affairs  of  the  said 
corporation  shall  be  vested  in  seven  directors,"  chosen  by  the  cor- 
poration annually,  and  not  in  an  authority  selected  by  a  foreign  cor- 
poration as  provided  by  said  contract  in  articles  two  and  nine; 

That  under  said  contract  "the  care  and  custody  of  the  finances  " 
of  said  Concord  Railroad  are  "to  be  confided  to  a  cashier,"  in  the 
choice  of  which  said  foreign  corporation  participates,  and  who  is,  or 
is  to  be,  as  the  plaintiffs  are  informed  and  believe,  a  citizen  of  the 
commonwealth  of  Massachusetts,  and  therefore  beyond  the  jurisdic- 
tion both  of  the  courts  and  legislature  of  New  Hampshire,  and  who  is 
also,  as  the  plaintiffs  are  informed  and  believe,  a  stockholder  in  and 
an  officer  of  said  foreign  corporation,  which  said  section  two  of  said 
charter  provides  for  "  a  treasurer,  who  shall  give  bonds  to  the  cor- 
poration with  sureties,  to  the  satisfaction  of  the  directors,  in  a  sum 
not  less  than  twenty  thousand  dol\a.rs,  for  the  faithful  discharge  of  his 
trust;  "  and  that  article  seven  of  the  by-laws  of  said  corporation, 
dated  July  7,  i84-?,  defines  the  duties  of  the  treasurer  of  said  corpora- 
tion as  follows: 

"  The  bond  of  the  treasurer  shall  be  for  a  sum  not  less  than  thirty 
thousand  dollars,  and  be  in  the  custody  of  the  president.  It  shall  be 
the  duty  of  the  treasurer  to  collect  all  instalments,  safely  to  keep  the 
seal  of  the  corporation,  and  all  the  moneys,  securities,  and  valuable 
papers;  to  disburse  and  deliver  over  the  same  as  the  directors  shall 
require;  keep  his  books  and  accounts  in  an  approved  form,  showing 
the  true  condition  of  the  finances  and  funds  of  the  corporation;  " 

That,  notwithstanding  these  provisions  of  the  charter  and  by-laws 
of  the  Concord  Railroad,  the  defendants  have  transferred  and  are 
transferring  all  the  moneys  and  earnings  of  said  Concord  Railroad  from 
the  hands  and  possession  of  the  treasurer,  agents,  servants,  and 
employes  of  said  Concord  Railroad  to  the  possession  and  custody  and 
into  the  control  of  said  cashier,  who  is  a  citizen  of  Massachusetts 
and  beyond  the  control  and  jurisdiction  of  the  courts  and  legislature 
of  New  Hampshire,  to  the  great  injury  and  prejudice  to  the  rights  of 
said  stockholders,  and  in  direct  violation  of  said  charter  and  by-laws 
and  the  public  laws  of  said  state  of  New  Hampshire,  and  also  in  viola- 
tion and  disregard  of  a  perpetual  injunction  made  by  the  circuit 
court  of  New  Hampshire  at  its  October  term,  i875,  for  Merrimack 
county  aforesaid; 
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That  under  article  nine  of  said  contract,  the  "  general  manager," 
who  is  to  be  "  chosen  by  the  concurrent  vote  of  a  majority  of  the 
directors  of  each  party,"  "may  be  removed"  by  the  unanimous  vote 
of  the  directors  of  said  foreign  corporation,  and  so  said  Concord  Rail- 
road directors  cannot  prevent  it,  even  if  they  desired  it,  and  the 
interests  of  the  Concord  Railroad  zxidi  its  stockholders  required  it,  and 
thus  the  immediate  direction  of  the  affairs  of  said  Concord  Railroad 
Corporation,  which,  by  said  section  two  of  said  charter  of  said  Concord 
Railroad,  are  vested  in  seven  directors  chosen  by  the  members  of 
said  Concord  Railroad,  is,  by  said  article  nine  of  said  contract,  taken 
from  them  and  committed  to  the  control  of  the  directors  of  said 
foreign  corporation,  in  direct  violation  of  the  charter  of  said  Concord 
Railroad  as  prescrilDed  in  section  two,  and  in  violation  of  the  public 
law  of  said  state  of  New  Hampshire,  and  which  must  result,  if  per- 
mitted to  continue,  in  the  great  and  irreparable  injury  to  the  rights, 
interest,  and  property  of  the  stockholders  of  said  Concord  Railroad, 
by  placing  its  control  and  management  in  the  hands  of  the  directors 
of  a  foreign  corporation,  whose  interests  are  adverse  to  the  interests 
of  said  Concord  Railroad  and  its  stockholders ; 

That  the  "cashier,"  to  whom  the  "care  and  custody  of  the 
finances  "  of  said  Concord  Railroad  are  committed  by  article  ten  of 
said  contract,  may  be  removed  without  the  consent  of  the  Concord 
Railroad  or  its  directors,  providing  his  removal  is  desired  and  voted 
by  all  the  directors  of  said  Boston  &"  Lowell  Railroad,  which  would 
result  in  the  change  of  the  custodian  of  the  funds  of  said  Concord 
Railroad  without  the  consent  of  the  directors  or  stockholders,  which 
is,  as  the  plaintiffs  believe,  a  clear  violation  and  perversion  of  section 
two  of  the  charter  of  said  Concord  Railroad  and  article  seven  of  the 
by-laws  thereof  and  of  the  public  law  of  the  state  of  New  Hampshire, 
and  injurious  to  the  rights  and  interests  of  the  Concord  Railroad  z.nA 
its  stockholders; 

That  under  said  contract  said  Concord  Railroad  is  deprived  of  the 
right  and  privilege  of  making  any  changes  in  the  local  or  through 
rates  for  transportation  over  its  road  as  they  existed  on  said  August 
19,  i881,  except  with  the  approval  of  said  foreign  corporation,  that 
is  to  say,  as  stated  in  article  eleven  of  said  contract,  "without  the 
approval  of  the  directors  of  the  local  road  so  interested  and  the  joint 
management," —  thus  in  this  particular,  too,  taking  from  said  Concord 
Railroad  directors  the  "  immediate  government  and  direction  of  the 
affairs  of  said  corporation  "  and  putting  them  into  the  control  of  a 
foreign  corporation  and  its  directors; 

That,  by  article  twenty-five  of  said  contract  all  matters  of  dis- 
agreement under  the  contract  are  to  be  "  referred  to  the  arbitration 
of  three  persons," — Francis  B.  Hayes,  one  of  said  defendants,  on 
the  part  of  said  Concord  road;  T.  Jefferson  Coolidge,  on  the  part  of 
the  Boston  dr*  Lowell  road;  and  a  third  to  be  chosen  by  these  two,  — 
and  the  "decision  of  a  majority  of  whom  shall  in  all  cases  be  final 
and  conclusive; " 

That  said  Hayes  is  selected  to  represent  said  Concord  Railroad  in 
its  arbitration,  although  he  has  but  merely  a  nominal  interest,  if  any, 
in  said  Concord  Railroad,  while  he  has  large  interests,  as  the  plaintiffs 
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are  informed  and  believe,  in  other  rival  roads  whose  interests  are 
adverse  to  the  Concord  Railroad,  viz;  the  Northern  in  New  Hampshire, 
and  others  in  Massachusetts-,  and  so  in  said  arbitration  the  interests 
of  the  said  Concord  Railroad  vio\i\6.  be  intrusted  to  a  party  who  is  not 
impartial  or  interested  in  the  Concord  road,  but  who  is  directly  inter- 
ested adversely  to  it  and  its  stockholders ;  —  and  consequently,  as  your 
complainants  believe,  no  just  and  impartial  adjustment  of  any  differ- 
ences in  which  the  Concord  rosid  might  be  interested  with  the  Boston 
&•  Loivell  road  could  be  had  or  expected,  so  far  as  the  rights  and 
interests  of  the  Concord xozA  were  concerned; 

That,  by  article  six  of  said  contract,  additional  leases  or  contracts 
for  the  operation  of  connecting  railroads  may  be  made  by  either 
party,  if  sanctioned  and  approved  by  both  parties,  which  permits  the 
Boston  6^  Lowell  Railroad  and  the  directors  of  the  Concord  road,  who 
are  interested  adversely,  as  hereinbefore  stated,  to  lease  roads  to  the 
Concord  road  in  which  they  are  interested,  and  pay  a  rent  or  income 
to  such  roads  from  such  leases  that  would  be  greatly  to  the  advan- 
tage of  such  roads,  and  much  in  excess  of  their  real  earnings,  and 
without  reference  to  the  interests  of  the  Concord  road,  and  thereby 
by  this  means  transfer  and  turn  over  to  such  other  roads  a  portion 
of  the  profits  and  income  of  the  Concord  road,  which  of  right  belong 
wholly  to  the  stockholders  of  said  Concord  road,  and  which  should 
not  be  denied  them;  and  such  leases  and  contracts  as  are  contem- 
plated by  this  article  of  said  contract  are  in  violation  of  the  charter 
of  said  Concord  Railroad  hereinbefore  referred  to,  and  in  violation  of 
the  public  law  of  New  Hampshire; 

That  under  said  contract,  said  joint  management  must  pay  to  said 
Boston  (5^  Lowell  Railroad,  for  the  use  of  the  Massachusetts  Central 
Railroad,  twenty-five  per  cent,  of  its  gross  receipts,  and  pay  the 
interest  on  the  cost  of  the  equipment  of  said  Massachusetts  Central 
road;  and  upon  the  termination  of  said  contract,  said  joint  manage- 
ment is  to  make  an  allowance  for  any  depreciation,  from  use,  of  the 
said  equipment,  and  this,  too,  without  any  reference  whatever  to  the 
net  earnings  of  said  Massachusetts  Central  Railroad,  so  that  even 
though  its  gross  earnings  are  not  sufficient  to  pay  the  cost  of  running 
it,  said  Concord  Railroad  must  contribute  to  an  income  to  the  Boston 
6r*  Lowell  road  for  it,  even  though  nothing  is  obtained  from  it. 

That  said  plaintiffs  further  allege  that  said  contract  is  in  all 
respects,  as  well  those  not  hereinbefore  referred  to  as  those  to  which 
they  have  referred,  in  violation  of  and  unauthorized  by  the  public 
law  of  New  Hampshire  and  the  charter  of  said  Concord  Railroad,  as 
hereinbefore  referred  to,  and  must  be,  if  permitted  to  be  carried  on, 
very  injurious  in  its  effects  upon  the  rights  and  privileges  of  said 
Concord  Railroad,  and  injuriously  affect  the  value  of  its  stock  owned 
and  held  by  its  stockholders,  and  is  a  scheme  and  conspiracy  entered 
into  by  said  defendants  for  the  purpose  of  taking  a  part  of  the  earn- 
ings, profits  and  advantages  of  said  Concord  Railroad  from  its  stock- 
holders, and  giving  them  to  said  Boston  &"  Lo7vell,  Northern,  and 
Boston,  Concord  (Sr*  Montreal  railroads,  and  thereby  rob  said  Concord 
Railroad oi  some  of  its  legitimate  earnings  and  profits,  and  also  thereby 
decrease  its  income  and  depreciate  the  market  value  of  its  stock. 
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Wherefore  said  plaintiffs  pray  that  said  defendants,  and  their 
agents,  servants,  attorneys,  and  employes,  may  be  forever  enjoined 
from  operating  or  in  any  manner  meddling  with  the  management  of 
said  Concord  Railroad  nndQV  said  contract  in  any  way;  and  that  said 
directors  of  said  Concord  Railroad  he  required  and  ordered  to  resume 
the  control  and  management  of  said  Concord  Railroad,  in  accordance 
with  the  provisions  of  its  charter  as  hereinbefore  set  forth,  and  in 
accordance  with  the  laws  of  the  state  of  New  Hampshire;  and  that  in 
the  meantime  a  receiver  may  be  appointed  to  take  charge  of  said 
Concord  Railroad  pending  litigation  on  this  bill,  or  that  the  directors 
of  said  Concord  Railroad  ht.  required  and  ordered  to  resume  the  con- 
trol and  management  of  said  Concord  Railroad  during  the  pendency 
of  such  litigation,  and  for  such  other  and  further  or  different  relief 
as  to  said  court  may  seem  just. 

Edmund  Burke.  Edward  L.  Knowlton. 

Eliphalet  S.  Nutter.     Horatio  G.  Belknap. 

Bradbury  Gill.  Charles  Hall. 

John  H.  Pearson.      Charles  C.  Peterson. 

Smith  S.  Page.  Caleb  Page. 

E.  H.  Spalding. 
By  their  solicitors,  — 

Bingham  of  Mitchell  and  W.  J.  Copeland. 

19.  To  Restrain  Removal  of  Books  and  Records. 

a.  Fx'om  Street  Commissioner's  Department. 

Form  No.  10949. 

(Precedent  in  New  York  v.  Conover,  5  Abb.  Pr.  (N.  Y.  C.  PI.)  253.)» 

\(^Title  of  court  and  cause  as  in  Form  No.  S9£6.)]^ 
The  complaint  of  the  plaintiff  above  named  shows: 
First  —  That  the  plaintiffs  have  been  for  a  long  time,  and  now  are 
a  municipal  corporation,  holding,  under  charter  and  otherwise,  large 
and  valuable  powers,  property,  and  franchise. 

Second  — That  there  is  a  department  in  said  municipal  corporation 
which  is  called  the  street  commissioner's  department,  the  chief  officer 
of  which  is  called  and  known  as  the  street  commissioner. 

Third  —  That  connected  with  and  appertaining  to  such  department 
are  various  books,  maps,  records,  documents,  and  other  property  and 
papers,  to  which  access  is  required  to  be  had  daily,  during  business 
days,  for  the  administration  of  the  duties  of  such  department;  that 
such  books,  maps,  records,  documents,  and  other  papers  belong  to, 
and  are  the  exclusive  property  of  said  plaintiffs,  and  the  street  com- 
missioner has  no  other  right  to  the  control  or  use  of  the  same,  save 
such  as  arises  from  his  official  character. 

1.  A  temporary  injunction  granted  party  defendant  by  a  supplemental 
in  this  case  was  continued  as  to  all  the     complaint. 

defendants  except  the  defendant  Field,  See,  generally,  supra,  note  r,  p.  826. 
the  counsel  for  defendants,  who  was  2.  The  matter  to  be  supplied  within 
added,  together  with  two  others,  as  a     []  will  not  be  found  in  the  reported  case. 
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Fourth  —  That  on  the  9th  oi  June,  a.  d.  i857,  Joseph  S.  Taylor, 
who  up  to  that  time  held  the  office  of  street  commissioner  aforesaid, 
died.  That  at  the  time  of  his  decease,  there  was  an  office  connected 
with  the  department  aforesaid,  the  incumbent  of  which  was  called 
and  known  as  the  deputy  street  commissioner.  That  such  office  was 
duly  created  by  ordinance  of  the  corporation  aforesaid,  and  at  the 
decease  of  said  Taylor,  Charles  Turner  held  such  office,  and  was 
deputy  street  commissioner  of  the  city  of  New  York. 

Fifth  —  That  from  the  decease  of  said  Taylor  until  the  16th  day  of 
June,  iS57,  the  said  Turner  acted  as  street  commissioner,  and  per- 
formed the  duties  of  street  commissioner,  havmg  authority  to  do, 
so  under  ordinances  duly  passed  by  said  corporation,  and  in  such 
capacity  and  the  performance  of  such  duties  had  and  enjoyed  the 
use  of  the  aforesaid  books,  maps,  records,  documents,  and  other 
property  and  papers. 

Sixth  —  That  at  the  date  last  mentioned,  the  mayor  of  the  city  of 
New  York,  with  the  consent  of  the  Board  of  Aldermen,  duly  ap- 
pointed Charles  Devlin  street  commissioner  in  place  of  said  Taylor, 
deceased,  and  thereupon  said  Devlin  succeeded  to  and  in  fact 
obtained  the  use  and  enjoyment  of  the  aforesaid  books  and  other 
property,  as  above  described,  and  that  said  Devlin  has  continued 
such  use  and  performed  his  duties  as  street  commissioner,  from  the 
time  of  his  appointment  to  the  date  of  the  jurat  to  this  complaint, 
under  the  free  sanction  and  consent  of  the  plaintiffs,  who  have 
recognized  and  still  recognize  him  as  such  street  commissioner  in 
law  and  in  fact. 

Seventh  —  That  one  Daniel  D.  Conover,  claiming  to  be  street  com- 
missioner of  the  city  of  New  York  under  some  appointment,  has  com- 
menced against  said  Devlin  a  proceeding  under  the  Revised  Statutes 
of  this  State,  to  compel  the  delivery  to  the  said  Conover,  of  the  afore- 
said books,  maps,  records,  documents,  and  papers;  that  such  pro- 
ceeding was  so  commenced  before  Hon.  Charles  A.  Peabody,  who  holds 
the  office  of  Justice  of  the  Supreme  Court  of  the  State  of  New  York; 
and  the  said  Peabody  has  made  an  order  that  said  Devlin  deliver  up 
said  books  and  other  things  to  said  Conover,  or  in  default  thereof,  be 
committed  to  jail  until  he  delivers  the  same,  or  shall  be  discharged 
by  law. 

Eighth  —  That  the  said  Devlin  has  duly  obtained  an  allowance  of 
a  writ  of  certiorari  addressed  to  the  aforesaid  Peabody,  requiring  him  to 
certify  the  record  of  the  proceedings  aforesaid,  and  all  the  testimony, 
orders,  processes,  and  acts  therein,  to  said  Supreme  Court  at  the  next 
general  term  thereof  on  the  second  Monday  of  September,  a.  d.  i857. 
That  the  allowance  of  such  writ  is  endorsed  thereon  by  Hon. 
Henry  E.  Davies,  one  of  the  justices  of  the  said  Supreme  Court,  and 
the  writ  with  the  allowance  thereon  has  been  delivered  to  said 
Peabody. 

Ninth  —  That  notwithstanding  the  issuing,  allowance,  and  service 
of  such  writ,  the  said  Peabody  is  about  to  issue  warrants  in  the  pro- 
ceedings aforesaid,  one  to  commit  said  Devlin  to  jail  until  he  delivers 
up  said  books  and  other  things,  or  is  otherwise  discharged  by  law, 
and  the  other  directing  a  search  of  certain  apartments  belonging  to 
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the  plaintiffs  for  such  books  and  other  things,  and  that  the  same 
when  found  be  seized  and  taken  before  said  Peabody. 

Tenth — That  said  warrants  have  been,  or  are  about  to  be  deliv- 
ered to  James  C.  Willet,  sheriff  of  the  city  and  county,  to  be  executed, 
and  the  said  Conover  has  required  that  the  same  should  be  executed, 
and  the  sheriff  threatens  to  execute  the  same. 

Eleventh — That  the  seizure  and  removal  of  said  books,  maps, 
records,  documents,  and  papers  under  said  warrant  would  be  a  very 
serious  interruption  of  the  business  of  the  aforesaid  department  and 
would  render  impossible  a  full  discharge  by  said  De^din  of  the  duties 
of  the  office  of  street  commissioner,  and  greatly  impede,  not  only 
the  performance  by  said  corporation  of  its  duties  to  the  public,  but 
the  enjoyment  by  the  public  of  the  means  of  access  to  said  books 
and  other  property  necessary  to  the  protection  of  public  interests. 
That  such  seizure  and  removal  would  also,  if  followed  by  a  delivery 
of  the  property  to  said  Conover,  put  it  in  his  power  to  involve  the 
plaintiffs  in  liabilities,  difficulties,  and  litigations,  by  reason  of  his 
proceedings  under  the  pretended  claim  of  being  street  commissioner. 

Twelfth  —  That  the  aforesaid  books,  maps,  records,  documents, 
and  papers,  have  a  peculiar  value  as  archives  of  a  public  office,  and 
that  their  constant  use  is  required  to  enable  the  plaintiffs  to  exercise 
their  corporate  functions,  and  to  perform  their  corporate  duties. 
And  that  no  damages  to  be  assessed  in  any  suit  or  proceeding 
brought  by  these  plaintiffs,  for  any  taking  of  such  archives  or  other 
property  under  the  aforesaid  warrant,  would  afford  adequate  com- 
pensation for  the  injury  occasioned  by  such  taking. 

Thirteenth  —  That  the  plaintiffs  have  never  in  any  way  recognized 
the  claim  of  said  Conover  to  the  office  of  street  commissioner  of  the 
city  of  New  York,  but  always  have  repudiated,  and  now  repudiate 
the  same. 

Whereupon  the  plaintiffs  pray  the  judgment  of  this  court,  declaring 
said  warrants  and  each  of  them,  to  be  inoperative,  and  that  the 
defendants  Conover  and  IVillet,  their  agents,  attorneys,  and  all  per- 
sons acting  for  or  under  them,  may,  by  the  order  of  this  court,  be 
perpetually  restrained  from  taking  any  step  whatever  to  have  said 
warrants,  or  either  of  them,  executed,  and  from  removing  or  causing 
to  be  removed,  said  books,  maps,  records,  documents,  and  other 
property  and  papers,  or  any  or  either  of  them,  from  the  place  or 
where  the  same  may  be  when  such  order  is  made,  and  from  inter- 
fering with  the  same  in  any  manner  or  way  whatever;  and  that  the 
said  Devlin  may  be  in  like  manner  enjoined  from  delivering  said 
property  to  the  said  Conover,  or  any  one  claiming  under  or  for  him, 
and  that  said  Conover  and  Willet  be  restrained  from  taking  any  steps 
whatever  to  obtain  possession  of  said  property,  or  of  any  part 
thereof,  but  without  prejudice  to  the  right  of  said  Conover  to  have 
the  said  certiorari  returned  or  otherwise  legally  disposed  of,  and  to 
obtain  a  judgment  thereupon,  or  to  prosecute  a  quo  warranto  to 
obtain  possession  of  the  aforesaid  office  of  street  commissioner,  and 
allowing  to  said  plaintiffs  such  further  relief  or  such  other  relief,  or 
both,  in  the  premises,  as  may  be  just,  and  that  in  the  meantime, 
and  until  the  further  order  of  this  court,  said  defendants  may  be 
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respectively  in  like  manner  restrained  by  preliminary  or  provisional 
injunction  order. 

Richard Busteed,  Attorney  for  Plaintiffs. 
[(  Verification.^  i 

b.  From  Supreme  Court. 

Form  No.  10950. 

(Precedent  in  Thomas  v.  Mead,  36  Mo.  235.)' 
Andrew  W.  Mead,  plaintiff, 

V. 

David  Wagner,   Walter  L.  Lovelace, 

E.    H.    E.   Jamieson,    Ferdinand 

Meier,    Nathaniel    Clark,    James 

S.    Thomas,  Bernard  Laibold,  A. 

R.   Bowman,  and  John    C.  Vogel, 

defendants. 

The  plaintiH,  Andrew  W.  Mead,  states  that  for  a  long  time  he  has 
been  and  now  is  the  clerk  of  the  Supreme  Court  of  the  State  of 
Missouri. 

That  as  such  clerk  he  is  lawfully  entitled  to  the  custody  of  all 
books,  records  and  papers  belonging  to  said  court,  and  to  all  business 
and  jurisdiction  and  authority  thereof  as  well  as  the  seal  of  said 
court.  That  said  books,  records  and. papers  are  of  inestimable  value 
to  the  State  and  the  people  of  Missouri,  and  to  many  persons  beyond 
the  limits  of  the  State. 

That  said  books,  records  and  papers  contain  the  evidence  of  rights 
and  titles  to  species  of  property,  and  have  been  intended  by  the  laws 
to  be  perpetually  preserved  for  the  public  good. 

That  it  is  the  duty  of  the  plaintiff  to  preserve  and  maintain  invio- 
late all  said  books,  records  and  papers,  and  seal,  and  that  no  lawful 
authority  exists  in  any  person  or  persons  to  disturb  his  possession  or 
control  of  the  same  while  he  remains  clerk  of  said  court. 

That  he  has  been  informed  and  believes  and  verily  fears  that  the 
defendants  have  conspired  together  to  seize  and  carry  away  from 
him  and  his  possession  all  said  records,  books  and  papers,  and  seal; 
he  says  the  defendants  Wagner  2i^6.  Lovelace,  as  he  has  been  informed 
and  believes,  have  advised  the  defendant  Bowman  to  set  up  some 
right  to  the  possession  and  control  thereof,  though  in  fact  said  Bo7V- 
man  has  no  such  power,  authority  or  right;  that  the  defendants 
Clark,  Jamieson,  Thomas  and  Meier,  as  he  verily  believes,  have  been 
solicited  to  aid  in  the  unlawful  seizure  and  taking  away  from  him 
said  records,  books,  seal  and  papers,  and  he  believes  that  they  have 
colluded  and  conspired  with  other  defendants  to  effect  said  seizure 
and  dispossession,  and  he  verily  believes  and  fears  that  the  defend- 
ants are  about  forcibly  to  seize  and  take  and  carry  away  unlawfully 
from  him  and  from  his  possession  and  control  the  said  books,  records 
and  papers,  and  the  seal  of  the  said  court,  and  that  they  will  do  so 

1.  The  matter  to  be  supplied  within  issued  in  this  case  see  infra,  note  i, 
[]  will  not  be  found  in  the  reported  case.     p.  1048. 

2.  For    the    form   of  the  injunction         See,  generally,  supra,  note  i,  p.  826, 
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unless  restrained  and  enjoined  therefrom  by  the  order  of  this  court. 
The  plaintiff  states  that  the  said  records,  books,  papers,  and  seal  of 
court,  are  so  important  to  the  public  interests,  they  have  not  that 
peculiar  value  which  can  be  estimated  in  damages,  and  that  it  is  not 
the  matter  of  damages  to  be  recovered  from  the  wrong-doers  in  such 
case  to  which  he  is  advised  he  should  look  for  redress,  but  that  his 
duty  is  to  prevent  the  intended  wrong. 

And  now,  therefore,  and  forasmuch  as  there  is  no  remedy  ade- 
quate in  the  premises  save  injunction,  he  prays  that  said  defendants 
and  each  of  them,  and  all  others  though  not  specially  mentioned  by 
name  herein,  may  be  enjoined,  restrained  and  prohibited  against 
touching,  handling,  seizing,  taking,  or  carrying  away  any  of  said 
records,  books  and  papers,  and  seal  of  court,  without  consent  of  the 
plaintiff;  and  that  the  court  will  grant  to  plaintiff  such  other  and 
further  relief  as  may  be  right  and  proper  in  the  premises,  etc. 

Glover  6^  Shepley,  for  Plaintiff, 
With  whom  are 
Sharp  cr'  Broadhead,  and  Thos.  T.  Gantt. 

[(  Verification.')]  ^ 

20.  To  Restrain  Tax  Levy.^ 
a.  Generally. 


1.  The  matter  to  be  supplied  within 
[]  will  not  be  found  in  the  reported  case. 

2.  Seqnisites  of  Bill,  etc. — Generally.  — 
See  supra,  note  i,  p.  826. 

Placed  Upon  Tax  Duplicate.  —  To  en- 
join the  collection  of  a  tax  alleged  to 
have  been  illegally  assessed  by  the 
assessor,  the  complaint  must  show 
that  the  assessment  was  placed  upon 
the  tax  duplicate,  that  the  duplicate  is 
in  the  hands  of  the  treasurer,  and  that 
he  is  threatening  to  collect  the  tax. 
Pugh  V.  Irish,  43  Ind.  415. 

iVant  of  Remedy  at  Law.  —  A  suit  to 
enjoin  the  collection  of  a  tax  in  a 
federal  court  will  not  lie  on  the  sole 
ground  that  it  is  illegal  and  void.  It 
must  appear  from  the  special  circum- 
stances averred  that  there  is  no  ade- 
quate remedy  at  law,  and  that  there 
is  some  recognized  ground  of  equity 
jurisdiction,  such  as  that  the  enforce- 
ment of  the  tax  would  lead  to  a  multi- 
plicity of  suits  or  produce  irreparable 
injury.  Kentucky  Bank  v.  Stone,  88 
Fed.  Rep.  383. 

Tax  must  be  Illej^al  and  Void.  —  A 
complaint  to  enjoin  the  collection  of 
taxes  must,  to  be  sufficient,  show  not 
mere  irregularities  in  making  the  as- 
sessment, but  that  it  is  illegal  and  void. 
Delphi  V.  Bowen,  61  Ind.  29. 

Tender  oj  Amount  Properly  Assessed. 
—  A  tax-payer  who  asks  that  the  col- 


lection of  the  tax  assessment  be  en- 
joined must  pay  or  tender  the  sum 
rightfully  assessed.  Smith  v.  Rude 
Bros.  Mfg.  Co..  131  Ind.  150;  Ottawa 
V.  Barney,  10  Kan.  270. 

Must  Allege  Notice  of  Meeting  of  Board 
of  Equalization  Not  Given.  —  In  an 
action  by  a  corporation  to  enjoin  the 
collection  by  a  tax  assessment,  if  the 
complaint  contains  no  allegation  that 
notice  of  the  meeting  of  the  board  of 
equalization  was  not  given,  it  will  be 
presumed  that  notice  was  given  accord- 
ing to  law;  and  where  it  appears  that 
the  board  was  in  session,  it  will  be 
presumed  that  it  was  organized  and 
convened  according  to  law.  Smith 
V.   Rude  Bros.  Mfg.  Co.,  131  Ind.  150. 

Allegation  as  to  Discrimination.  — An 
averment  in  a  bill  to  restrain  the  col- 
lection of  taxes  assessed  under  the 
statute  against  the  shares  of  a  national 
bank,  that,  if  a  certain  "  contention  is 
true,  which  is  denied,  then  the  said 
state  law  (specifying  it)  is  null  and  void 
because  it  operates  as  a  discrimination 
against  the  shareholders  of  national 
banks  in  violation  of  the  express  terms 
of"  §  5219  of  the  U.  S.  Rev.  Stat.,  is 
sufficiently  explicit  to  raise  the  issue 
whether  there  is  in  the  act  any  dis- 
crimination prohibited  by  the  act  of 
congress.  Whitney  Nat.  Bank  v.  Par- 
ker, 41  Fed.  Rep.  402. 
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Form  No.  i  o  9  5 1 . 
( Precedent  in  Bartlett  zr.  Atchison,  etc.,  R.  Co.,  32  Kan.  135.)' 

[State  oi Kansas,     \  In  the  District  Court  in  and  for  the  County 

Edwards  County,  j      '  and  State  aforesaid. 

The  Atchison,  Topeka  of  Santa  Fe " 

Railroad  Company,  plaintiff, 

against  \  Petition. 

E.    BartUtt,     as    Treasurer    of 

Edwards  County,  defendant. 

The  plaintiff  says:]^ 

That  it  is  a  corporation  duly  organized  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  territory  and  state  of  Kansas,  and 
that  said  defendant  is  the  duly  elected,  qualified  and  acting  treasurer 
of  the  %^\^  Edwards  county,  Kansas-,  that  plaintiff  is  now,  and  for  two 
years  last  past  has  been,  the  owner  of  certain  personal  property,  to 
wit:  Certain  tracks,  road-bed,  right-of-way,  water  and  fuel  stations, 
buildings  and  land  on  which  the  same  are  situated,  adjacent  to  or 
connected  with  the  right-of-way,  machinery,  rolling  stock,  telegraph 
lines  and  all  instruments  connected  therewith,  material  on  hand,  and 
supplies  provided  for  operating  and  carrying  on  the  business  of  said 
railroad,  together  with  moneys,  credits,  and  all  other  property  of 
said  railway  company,  used  or  held  for  the  purpose  of  operating  its 
said  railroad  by  said  company,  and  also  certain  real  property,  a 
description  of  which  is  hereto  attached,  and  marked  Exhibit  A,  all 
situate  in  said  Edwards  county,  Kansas.  And  plaintiff  says  that  it 
has  paid  all  legal  taxes  upon  said  real  and  personal  property  for  the 
year  \Z82,  and  that  there  have  been  certain  illegal  taxes  levied  upon 
said  personal  property  for  said  year  of  18^^,  amounting  to  one  hundred 
and  fifty-two  and  fifty-one  one-hundredths  {%152.6T)  dollars,  upon  a 
valuation  of  said  personal  property  at  the  sum  of,  or  value  of,  one 
hundred  and fifty-txvo  thousand  five  hundred  and  twenty-three  and  seventeen 
one-hundredths  (^152,523.17)  dollars;  and  that  there  have  been  certain 
illegal  taxes  levied  upon  said  real  property  for  said  year  iS82,  to  the 
amount  of  one  hundred  and  fifty-three  and  tiventy-seven  one-hundredths 
($153.27),  and  the  nature  of  which  is  fully  set  forth  in  said  Exhibit 
A,  and  made  a  part  thereof,  which  said  taxes  so  levied  upon  real  and 
personal  property  amount  in  the  aggregate  to  the  sum  of  three  hun- 
dred and  five  and  seventy-eight  one-hundredths  (%305.78)  dollars.  And 
plaintiff  further  says,  that  said  taxes,  and  all  of  them  so  remaining 
unpaid,  were  illegally  levied  and  placed  upon  the  tax  roll  of  said 
county  of  Edwards  without  color  of  law  therefor;  and  plaintiff  says 
that  said  defendant,  as  such  treasurer,  threatens  to  sell  said  real 
property  for  said  illegal  taxes,  and  to  issue  his  warrant  for  said 
illegal  taxes  of  said  personal  property,  to  the  great  and  irreparable 

1.  Upon  this  petition  judgment  was  this  judgment  was  affirmed  by  the 
rendered    perpetually    restraining   the     supreme  court. 

defendant  from  collecting,  or  attempt-        See,  generally,  supra,  note  2,  p.  969. 
ing  to  collect  the   Ux  in  question,  and        2.  The  matter  enclosed  by   [  ]   will 

not  be  found  in  the  reported  case. 
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injury  of  said  plaintiff,  and  will  so  sell  said  property,  and  issue  his 
said  warrant,  unless  restrained  by  this  honorable  court  from  so  doing. 
And  plaintiff  also  says,  that  it  has  no  adequate  remedy  at  law. 

Wherefore,  plaintiff  prays  that  a  temporary  injunction  may  issue, 
restraining  said  defendant,  as  such  treasurer,  from  selling,  or  offer- 
ing to  sell,  any  of  said  real  property  described  in  said  Exhibit  A^  or 
for  issuing  his  warrant  for  said  illegal  taxes  upon  the  personal  prop- 
erty hereinbefore  described;  and  upon  the  final  hearing  hereof,  that 
said  injunction  may  be  made  perpetual,  and  for  such  other  and 
further  relief  as  in  equity  and  good  conscience  it  may  be  entitled  to, 
and  for  costs  of  this  action. 

[(^Signature  and  verification  as  in  Form  No.  59i7.)]^ 

Form  No.  10952. 

Precedent  in  Mann  v.  Board  of  Education,  53  How.  Pr.  (N.  Y.  Supreme  Ct.)  289.)* 

[Supreme  Court,  Onondaga  County. 

Enoch  Mann,  plaintiff,  "^ 

vs. 

The  Board  of  Education  of  Union  Free  School  District 
No.  2  of  the  town  of  Onondaga,  George  F.  Hitchcock 
and  James  H.  Hinman,  respectively  President  and 
Clerk  of  said  Board,  Matthias  Br  it  ton,  A I  sib  Chi  Ids, 
Hugh  Scott  and  Samuel  H.  Kelley,  members  of  said 
Board,  and  Amasa  L.  Pratt,  clerk  of  said  Union 
Free  School  District,  defendants.]^ 
The  plaintiff  in  the  above-entitled  action,  complaining  against  the 

defendants  therein,  alleges  the  following  facts  constituting  his  cause 

of  action: 

1.  That  the  plaintiff  is  a  resident  and  tax-payer  of  said  union  free 
school  district,  and  resides  within  the  corporate  limits  of  the  village 
of  Danforth,  in  said  district,  and  is  over  twenty-one  years  of  age,  and 
this  complaint  is  made  on  his  own  behalf  and  on  behalf  of  all  the  tax- 
payers of  said  village. 

2.  That  at  the  times  hereinafter  mentioned,  and  at  the  present 
time,  the  defendant  the  said  board  of  education  was  duly  constituted, 
according  to  law,  a  body  corporate,  as  the  board  of  education  of  said 
union  free  school  district,  and  was  duly  organized  as  such;  and  that 
the  defendants  George  F.  Hitchcock  and  James  H.  Hinman  were,  and 
still  are,  respectively,  the  president  and  clerk  of  said  board,  and  that 
the  defendants  Matthias  Britton,  Alsib  Childs,  Hugh  Scott  and  Samuel 
H.  Kelley  were,  and  still  are,  members  of  said  board,  and  that  the 
defendant  Amasa  L.  Pratt  was  duly  constituted,  and  still  is,  the  col- 
lector of  said  union  free  school  district. 

3.  That  said  union  free  school  district  lies  south  of  and  contiguous 
to  the  city  of  Syracuse,  contains  about  two  square  miles  of  land,  and 

1.  The  matter  enclosed  by  and  to  be  and  that  from  the  facts  stated  in  the 
supplied  within  [  ]  will  not  be  found  in  complaint  it  was  of  opinion  that  plain- 
the  reported  case.  tiff   was    entitled     to     the    injunction 

2.  In  this  case  the  court  said  that  it  prayed   for,   and   continued    the    tem- 
could  see  no  legal   remedy  existing  by  porary  injunction  aforegranted. 
which  the  plaintiff  could  obtain  relief,  See,  generally,  supra,  note  2,  p.  969. 

971  Volume  9. 


10952.  INJUNCTIONS.  10952. 

comprises  within  its  limits  the  incorporated  village  of  Danforth, 
which  lies  immediately  adjacent  to  said  city  on  the  south,  and  also 
the  remaining  portion  of  said  district  south  of  said  village,  known 
and  designated  as  Brighton;  that  the  said  village  of  Danfort/i  contains 
315  acres  of  land,  exclusive  of  the  surface  of  Onondaga  creek,  on  the 
west,  with  a  population  of  about  800,  and  the  balance  of  the  territory 
of  said  district,  called  Brighton,  contains  in  the  neighborhood  of  IfiOO 
acres;  that  the  school-house  in  said  union  free  school  district  is,  and 
for  y?/"/^^«  years  last  past  has  been,  located  at  Brighton  Corners,  and 
about  eighty  rods  south  of  the  south  boundary  line  of  said  village. 

4.  That  prior  to  and  in  the  fall  and  winter  of  1 875-7,  the  said 
school-house  had  become  too  small  for  the  wants  of  said  union  free 
school  district,  and  there  arose  and  was  a  public  necessity  for  a 
larger  school-house  and  a  new  site  therefor,  located  at  some  point 
where  the  whole  district  would  be  better  accommodated  and  their  grow- 
ing wants  the  better  met;  that  by  reason  of  such  public  necessity,  and 
in  pursuance  of  an  order  from  the  school  commissioner  of  the  second 
school  commissioner  district  of  Onondaga  county,  in  which  school 
commissioner  district  of  said  union  free  school  district  is  situate,  the 
defendants  the  said  board  of  education  issued  a  call  for  a  special  school 
meeting,  for  the  purpose  of  selecting  a  new  site  for  a  school-house  in 
said  union  free  school  district;  that  said  special  meeting  was  held 
on  the  5ih  day  oi  February,  iS77,  and  such  action  was  taken  thereat 
as  resulted  in  choosing  for  a  new  site  an  acre  of  land  lying  just  out- 
side the  limits  of  the  said  village  of  Danforth,  on  the  south-west 
corner  of  Salina  and  Colvin  streets,  the  center  of  Colvin  street,  which 
runs  westward  at  right  angles  to  Salina  street,  being  the  south 
boundary  line  of  said  village,  and  the  north  boundary  line  of  the 
Brighton  portion  of  said  union  free  school  district;  that,  pursuant  to 
a  resolution  passed  at  said  special  meeting,  the  defendant  the  said 
board  of  education  not  being  able  to  agree  with  the  owner  of  said 
one  acre  of  land  upon  the  price  or  value  thereof,  instituted  proceed- 
ings under  chapter  8oo  of  the  Laws  of  i866,  to  procure  an  appraise- 
ment of  the  same,  and  to  acquire  title  thereto  against  the  consent  of 
the  said  owner,  one  Charles  C.  Jacobs. 

That  such  proceedings  were  taken  under  said  statute  as  resulted 
in  an  appraisal  of  said  acre  at  ^,800;  and  an  assessment  was  made 
by  said  defendants  the  said  board  of  education  upon  the  taxable 
property  in  said  union  free  school  district,  to  raise  the  said  sum  of 
$2,800,  by  tax,  to  pay  for  said  lot,  and  a  tax- warrant  was  issued  by 
the  said  defendants  the  said  board  of  education,  and  by  them  deliv- 
ered to  the  defendant  Amasa  I.  Pratt,  coUector  of  said  union  free 
school  district,  with  directions  to  collect  the  same,  and  who  has 
been,  and  still  is,  engaged  in  the  collection  of  said  tax  for  said  pur- 
pose; that  the  amount  of  said  tax  assessed  upon  the  tax-payers  of 
the  said  village  oi Danforth  is  about  %2,000;  that  a  part  of  said  tax 
was  assessed  to  this  plaintiff,  and  is  still  unpaid  by  him. 

5.  And  the  plaintiff  further  alleges  that  the  number  of  tax-payers 
in  the  said  village  of  Danforth,  as  appears  from  the  last  assessment 
roll  of  said  district,  is  201,  and  the  number  in  the  Brighton  portion 
of   said   district  is  107,  making  a  total   of  308  in  the  entire  district; 
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and  while  the  said  proceedings  to  acquire  title  to  the  said  one  acre 
of  land  were  pending,  and  on  the  26th  day  of  May,  i877,  a  petition, 
signed  by  186  of  the  201  tax-payers  of  the  said  village  of  Danforth, 
and  by  twenty-one  of  the  lOH  tax-payers  of  the  Brighton  portion  of 
said  union  free  school  district,  was  presented  to  James  W.  Hooper, 
school  commissioner  of  the  second  school  commissioner  district 
oi  Onondaga  county  —  an  officer  who  is  thereunto  authorized  and 
empowered  by  law,  and  is  decided  by  the  state  superintendent  of 
public  instruction  — asking  that  said  union  free  school  district  No.  2, 
of  the  town  of  Onondaga,  be  divided  so  as  to  make  the  incorporated 
village  of  Danjorth  a  separate  school  district;  that  said  school  com- 
missioner thereupon,  refused  to  act  on  said  petition;  that  thereafter, 
and  on  the  29th  dzy  oi  May,  i877,  Truman  K.  Fuller,  one  of  said 
petitioners,  duly  appealed  from  the  refusal  to  act  of  said  school  com- 
missioner to  the  superintendent  of  public  instruction,  to  whom  an 
appeal  lies  by  law  in  such  case,  and  whose  decision  is  made  by  law 
final  and  conclusive,  and  not  subject  to  question  or  review  in  any 
place  or  court  whatever;  that  subsequently,  and  upon  issue  joined 
upon  said  appeal,  the  said  appeal  was  sustained  and  the  prayer  of 
said  petition  granted  by  the  Hon.  Neil  Gilmour,  superintendent  of 
public  instruction,  and  a  decision  was  made  and  filed  therein  accord- 
ing to  law,  wherein  and  whereby  he  directed  the  said  school  com- 
missioner, James  W.  Hooper,  to  make  the  proper  order  and  take  the 
necessary  steps  to  divide  said  union  free  school  district,  so  as  to 
make  the  said  village  of  Danforth  a  separate  school  district;  which 
said  order  was  duly  made  and  filed  by  said  school  commissioner  on 
the  5th  day  oi  July,  i877,  to  take  effect,  pursuant  to  law,  on  the  8th 
day  of  October,  i877,  at  the  end  of  the  present  school  year. 

6.  And  the  plaintiff  further  alleges,  that  the  division  of  said  union 
free  school  district,  made  as  aforesaid  by  the  state  superintendent 
of  public  instruction,  which  decision  is  made  by  law  final  and  con- 
clusive, and  non-reviewable  in  any  place  or  court  whatever,  removes 
entirely  the  public  necessity  for  a  new  school-house  site  in  said  union 
free  school  district,  or  for  a  new  school-house  in  the  Brighton  portion 
of  said  district,  and  certainly  removes  all  necessity  or  propriety  of 
taking  the  said  acre  of  Mr.  Jacobs,  located  at  the  corner  of  South 
Salina  and  Colvin  streets,  on  the  extreme  northern  boundary  of  said 
Brighton  district,  as  now  exisiting  after  said  division;  that  the  present 
school-house  at  Brighton  Corners  is  amply  sufficient  for  the  wants  of 
the  Brighton  district,  as  made  by  said  division,  and  is  centrally 
located  for  the  accommodation  of  said  district;  that  the  said  village 
of  Danforth  has  no  school-house  within  its  limits,  and  will  have  to 
select  and  purchase  a  site  and  build  a  new  school  building  as  soon  as 
said  order  dividing  said  union  free  school  district  goes  into  effect; 
that  said  new  site  on  the  Jacobs'  lot  aforesaid  is  neither  needed  nor 
wanted  by  either  district  for  the  purpose  of  building  a  new  school- 
house  upon  it  —  which  was  the  purpose  for  which  it  was  to  be  taken 
under  the  provisions  of  the  statute  before  mentioned,  and  it  can  be 
taken  for  no  other  purpose;  that  all  the  grounds  and  reasons  and 
necessity  for  taking  said  lot  for  public  use,  which  existed  prior  to  said 
division,  were  totally  done  away  with  when  such  division  was  made. 
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7.  And  the  said  plaintiff  further  alleges  that,  notwithstanding  the 
said  division  of  the  said  union  free  school  district,  as  hereinbefore 
alleged,  and  notwithstanding  there  is  no  longer  any  necessity  for  the 
taking  of  said  lot  for  a  public  use — to  wit,  for  a  new  school-house 
site  —  yet,  nevertheless,  the  said  defendants  the  said  board  of  educa- 
tion, or  a  majority  of  them  —  to  wit,  Matthias  Britton,  Aldis  Chtlds, 
Hugh  Scott  and  Samuel  H.  Kelley  —  refuse  to  abandon  their  said  pro- 
ceedings to  take  said  lot  and  collect  the  said  tax  therefor,  which  they 
have  a  legal  right,  and  which  it  is  their  plain  duty  to  do,  under  the 
changed  circumstances  of  the  case,  although  thereto  requested,  and 
although  the  said  owner  is  ready  and  offers  to  release  them  from 
taking  the  same;  but,  on  the  contrary,  they  are  demanding  of  the 
said  defendant  Pratt,  the  said  collector,  that  he  enforce  the  collec- 
tion of  said  tax  by  distress  and  sale,  if  necessary,  against  this 
plaintiff  and  other  tax-payers  in  said  village,  before  said  order 
dividing  said  union  free  school  district  shall  take  effect,  thereby 
doing  great  injustice  to  this  plaintiff  and  others  aforesaid;  and  the 
plaintiff  alleges  on  information  and  belief,  and  charges  the  truth  to 
be,  that  it  is  the  unlawful  and  wicked  design  of  said  defendants,  or 
the  said  majority  of  them  before  mentioned,  to  complete  the  collection 
of  said  tax,  and  pay  over  the  moneys  to  said  Jacobs  for  said  lot,  before 
the  eighth  day  of  October  next,  the  day  when  said  division  order  goes 
into  effect,  for  the  unjust  and  wicked  purpose  of  robbing  this  plain- 
tiff and  other  citizens  and  tax-payers  of  the  said  village  of  Danforth, 
most  of  whom,  including  plaintiff,  have  not  paid  said  tax  of  the  sum 
of  about  %'2fi00,  and  giving  it  to  the  said  Brighton  district  in  the 
shape  of  a  useless  school-house  site,  whereby  the  grossest  injustice 
will  be  done  to  this  plaintiff  and  the  other  tax-payers  mentioned. 

8.  A  r'  the  plaintiff  further  alleges,  and  charges  the  truth  to  be, 
that  the  said  defendants  the  said  board  of  education,  or  the  said 
majority  of  them,  are  acting  in  bad  faith  in  enforcing  the  said  tax, 
when  there  is  no  longer  any  necessity  for  it,  by  reason  of  the  changed 
circumstances  of  the  case,  resulting  from  the  said  division  of  said 
union  free  school  district  aforesaid,  and  are  wrongfully  and  ma- 
liciously, and  against  equity,  seeking  to  impose  an  unjust  burden  upon 
this  plaintiff  and  other  tax-payers  of  said  village,  without  just  cause 
and  through  malice,  by  way  of  punishing  them  for  desiring  a  school 
within  their  own  village  limits,  which  they  were  unable  to  secure 
without  a  division  of  said  union  free  school  district,  and  for  the  part 
they  took  in  procuring  such  division;  that  the  Brighton  district,  as 
constructed  by  said  division,  is  abundantly  able  to  maintain  its  own 
school,  since  it  has  become  possessed,  by  said  division,  of  a  school- 
house  and  grounds  ample  for  all  its  wants  for  many  years  to  come, 
and  its  best  citizens  do  not  wish  to  be  made,  through  such  injustice, 
the  recipients  of  a  forced  charity  from  their  neighbors;  that  the 
defendants  aforesaid  unjustly  refuse  to  call  a  meeting  of  the  citizens 
and  tax-payers  of  said  union  free  school  district,  to  consider  the 
question  of  abandoning  the  said  proceedings  and  tax,  although  they 
know  that  such  is  the  wish  of  at  least  three-fourths  of  all  the  tax- 
payers in  the  entire  district,  and  also  wrongfully  and  unjustly  refuse 
to  abandon  said  proceedings  and  tax,  at  the  request  of  the  owner, 
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who  consents  thereto  and  requests  it,  since  the  necessity  for  the 
taking  of  his  private  property,  by  process  of  law,  and  against  his  will, 
for  a  public  use,  no  longer  exists;  that  this  plaintiff  and  the  said  tax- 
payers of  said  village  of  Danforth  will  get  no  return  or  equivalent  for 
the  moneys  they  are  thus  unjustly  being  called  upon  to  pay  for  said 
lot,  by  said  defendants,  and  it  becomes,  by  the  injustice  thus  sought 
to  be  practiced  upon  them  by  said  defendants,  a  forced  contribution 
of  ^,000  to  the  Brighton  district,  which  is  unjust,  inevitable  and 
wicked,  and  ought  not  to  be  permitted. 

Wherefore  the  plaintiff  demands  the  judgment  and  decree  of  this 
court,  that  the  defendants  be  perpetually  enjoined  and  restrained 
from  further  collection  of  said  tax,  levied  and  assessed  by  said 
defendants,  for  the  purchase  of  said  Jacobs'  lot  for  a  new  school-house 
site  in  union  free  school  district  number  two,  in  the  town  of  Onon- 
daga; that  the  said  defendants  be  decreed,  by  the  mandatory  order 
of  this  court,  to  pay  back  that  portion  of  said  tax  which  has  been 
collected  to  the  persons  who  paid  the  same,  less  the  fees  for  collec- 
tion; that  meanwhile,  and  during  the  pendency  of  this  action,  a  tem- 
porary injunction  be  granted  commanding  the  defendants,  and  each 
and  every  of  them,  to  absolutely  desist  and  refrain  from  further  col- 
lection, or  attempting  to  collect,  any  and  all  taxes  levied  or  assessed 
by  the  board  of  education  of  union  free  school  district  number  two, 
of  the  town  of  Onondaga^  for  the  purchase  of  a  lot  for  a  new  school- 
house  site  in  said  union  free  school  district  number  two,  of  the  town 
of  Onondaga,  and  from  collecting,  or  attempting  to  collect,  the  tax 
mentioned  and  described  in  this  complaint,  and  from  enforcing,  or 
attempting  to  enforce,  the  same  in  any  way  whatever,  and  for  such 
other  judgment,  order  or  decree  in  the  premises  as  may  be  just  and 
equitable,  besides  costs. 

[(^Signature  and  verification  as  in  Form  No.  5926.^]^ 

b.  On  Municipal  Building. 

Form  No.  10953. 

(Precedent  in  Columbia  v.  Tindal,  43  S.  Car.  548.)' 

To  the  Honorable  the  Chief  Justice  and  Associate  Justices  of  the 
Supreme  Court  of  the  State  of  South  Carolina: 

The  petition  of  the  city  of  Columbia  respectfully  showeth  to  your 
honors: 

I.  That  your  petitioner  is  a  municipal  corporation  of  the  State  of 
South  Carolina,  having  been  originally  chartered  by  the  legislature 
of  said  State  as  the  town  of  Columbia,  in  the  year  18^^  (6  Stat.  240), 
and  said  charter  having  been  from  time  to  time  renewed  and  amended, 
and  its  present  charter,  under  the  name  of  the  city  of  Columbia,  havmg 
been  granted  by  said  legislature  on  the  21st  day  of  December,  a.  d. 
i854  (12  Stat.  333). 

1.  The  matter  to  be  supplied  within  ants,  were  perpetually  enjoined  from 
[  ]  will  not  be  found  in  the  reported  proceeding  to  collect  any  taxes  from  the 
case.  plaintiff  on  its  property  known  as  the 

2.  In    this   case   the   defendant,    his  city  hall. 

successors  in  office,  his  agents  and  serv-        See,  generally,  supra,  note  2,  p.  969. 
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2.  That  a  lot  of  land  within  the  limits  of  said  city,  on  the  north- 
west corner  of  Main  and  Washington  streets,  was  vested  in  said 
municipality  by  authority  of  an  act  of  the  legislature  in  \Z18  (6  Stat. 
102),  and  by  other  acts  of  assembly,  and  has  since  been  a  part  of  its 
property.  The  said  town  qf  Columbia  caused  to  be  erected  on  said 
lot  of  land  many  years  ago,  its  guard  house  and  fire  engine  house, 
and  also  another  building  known  as  the  town  hall,  but  which  was 
used  also  on  its  ground  floor  as  the  public  market  of  the  town.  The 
large  hall  on  the  second  floor  was  used  for  public  town  meetings,  and 
was  also  rented  out  from  time  to  time  for  exhibitions  and  entertain- 
ments. In  this  building  were  also  the  council  chamber  and  clerk's 
office,  and  in  its  tower  was  the  town  clock  and  lookout  for  the  watch- 
men of  the  town.  All  of  these  buildings  on  said  lot  of  land  were 
totally  destroyed  by  fire  on  the  night  of  February  17-18,  iS65. 

3.  In  the  year  1866,  the  legislature  confirmed  to  the  city  of  Columbia 
its  title  to  the  lot  of  land  aforesaid,  and  also  vested  in  said  city 
another  lot  of  land  adjoining  on  the  west,  known  as  the  "jail  lot," 
upon  a  condition  which  was  fully  complied  with  by  said  city;  but 
from  the  year  \?>65  to  the  year  i87i,  the  said  city  council  was  without 
any  public  buildings  of  its  own,  to  its  very  great  inconvenience  and 
expense.  In  the  year  last  named  a  resolution  was  adopted  by  the 
city  council  of  Columbia,  looking  to  the  erection  of  a  city  hall,  and  a 
committee  was  appointed,  with  instructions  to  call  for  plans  for  such 
a  building.  Plans  were  accordingly  furnished  by  an  architect,  and 
under  said  plans  the  building  hereinafter  described  as  the  ''city  hall  " 
was  erected,  and  now  stands  upon  said  lot  of  land,  and  is  the  prop- 
erty of  the  said  municipality,  the  city  of  Columbia.  At  or  about  the 
same  time  a  public  market  house  for  said  city  was  erected  at  another 
spot,  to  wit:  in  one  of  the  public  streets  of  said  city. 

4.  The  said  city  council  not  having  in  hand  the  funds  necessary 
for  the  erection  of  the  desired  buildings,  and  the  cost  thereof  being 
in  excess  of  any  proper  tax  levy,  in  addition  to  what  was  required 
for  the  ordinary  expenses  of  government,  the  said  city  council  passed 
its  resolution  providing  for  a  loan  of  %75,000,  to  be  used  in  the  erec- 
tion of  said  city  hall,  and  directed  the  issue  of  $250,000  in  bonds  of 
said  city,  to  be  used  as  a  collateral  pledge  for  the  repayment  of  said 
loan. 

5.  On  March  IS,  iS72,  the  General  Assembly  of  the  State  of  Soulh 
Carolina  passed  an  act  authorizing  the  issue  of  bonds  which,  with  the 
bonds  then  outstanding,  and  including  the  said  city  hall  bonds,  should 
not  exceed  the  sum  of  %600,000,  for  the  purpose  of  constructing  the 
city  hall  and  new  market  (15  Stat.  220);  and  by  the  tenth  section  of 
said  act  it  was  provided  and  declared  that  the  income  derived  by  the 
city  of  Columbia  from  rentals  of  any  portion  of  said  city  hall,  should 
be  appropriated  as  a  sinking  fund  for  the  ultimate  redemption  of  the 
bonds  so  issued  under  said  act. 

6.  The  bonds  so  directed  and  authorized  by  the  act  of  assembly 
were  accordingly  issued,  and  the  provisions  of  the  said  tenth  section 
of  the  act  of  \Z72,  were  printed  on  the  back  of  each  and  every  of 
said  bonds.  And  the  bonds  provided  for  by  the  said  resolution  of 
city  council  were  taken  up  and  retired,  and   all  the  moneys  received 
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from  the  sale  or  hypothecation  of  said  statutory  bonds  were  used  in 
the  erection  of  said  city  hall,  and  all  bonds  hypothecated  were  sold 
by  the  pledges  for  the  payment  of  the  loans,  for  which  they  were 
hypothecated. 

7.  The  city  hall  so  erected  contains  the  following  rooms  and  apart- 
ments, to  wit:  (i)  The  council  chamber  of  the  city  council,  and  so 
used.  (2)  The  ofifice  of  the  clerk  of  council,  and  so  used.  (3)  The 
office  of  the  chief  of  police,  and  so  used.  (4)  The  police  court  room, 
and  so  used.  (5)  The  tower,  constantly  used  by  the  day  and  night 
watchmen  of  the  city,  and  in  which  is  hung  a  large  bell  used  for 
striking  the  hours,  and  for  a  fire  alarm.  And  from  none  of  the 
rooms  or  apartments  aforesaid  has  any  rent  ever  been  received.  (6) 
A  large  room  used  for  some  time  as  the  office  of  the  city  engineer, 
and  of  the  board  of  trustees  of  the  Columbia  Canal,  but  now  rented 
to  a  military  company  of  this  city  as  an  armory.  (7)  Four  stores  on 
the  ground  floor,  which  are  and  have  been  rented  out.  (8)  A  small 
hall  on  the  upper  floor,  occupied  and  rented  by  an  association  known 
as  *'  The  Knights  of  Pythias."  (9)  A  large  room  on  the  upper  floor, 
rented  to  a  military  company  of  this  city  as  an  armory.  (10)  A 
large  room,  known  as  the  opera  house,  with  rooms  appurtenant  for 
players,  and  for  the  lessee  and  his  family.  This  last  named  hall  is 
rented  for  a  consideration,  the  city  reserving  the  right  of  its  use  to 
its  citizens  when  required  by  them  for  any  public  or  charitable  meet- 
ings or  educational  celebrations  of  the  citizens,  on  paying  for  lights. 

8.  That  the  said  building  was  erected  by  the  city  of  Columbia  of 
very  lasting  materials  at  great  cost,  and  with  the  hope  and  belief  that 
the  future  growth  of  the  city  would  demand  larger  accommodations 
for  the  city  government,  and  with  an  earnest  conviction  that  the  city 
hall  of  the  capital  city  of  the  State  should  be  an  ornament  to  the 
State,  as  well  as  to  the  city;  and  the  construction  and  addition  of 
rooms  and  apartments  beyond  the  present  demands  of  the  city  for 
the  proper  accommodation  of  the  city  government,  was  only  inci- 
dental to  its  declared  purpose  of  erecting  a  city  hall  for  the  public 
uses  of  the  city  government. 

9.  That  some  of  the  rooms  and  apartments  in  said  building  have 
been  completed  by  the  lessees  thereof  as  the  consideration  for  their 
lease,  and  parts  of  the  interior  of  said  building  are  still  unfinished. 
During  the  whole  time  that  the  city  have  been  in  receipt  of  rents 
therefrom,  the  aggregate  sum  received  up  to  December  31,  i893, 
inclusive,  amounted  to  %Jt8,69^.50,  and  the  aggregate  disbursements 
on  account  of  repairs  and  improvements  have  amounted  to  %48,270.85, 
an  excess  of  %Jt23.65  of  receipts  over  disbursements. 

10.  That  your  petitioner  never  paid  any  State  or  county  taxes  on 
the  buildings  on  said  lot  which  were  destroyed  by  fire  in  February, 
j.%65,  and  no  such  payment  was  ever  demanded,  and  has  never  paid 
any  State  or  county  taxes  on  said  city  hall  buildings,  conceiving  that 
the  said  building  was  not  specifically  subject  to  taxation  under  any 
statute  of  this  State,  and  not  generally  liable,  as  the  said  building  was 
the  property  of  one  of  the  agencies  of  the  State  government.  And 
your  petitioners  aver  that  it  is  not  so  subject  to  taxation. 

11.  But  the  honorable/^.  E.  Tindal,  who  is  secretary  of  the  State 
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of  South  Carolina,  and  agent  of  the  commissioners  of  the  sinking 
fund,  being  advised  that  the  said  city  hall  building  is  liable  to  the 
payment  of  State  and  county  taxes  during  all  the  years  that  it  has  so 
failed  to  pay  any  taxes,  has  given  notice  to  the  said  city  of  Columbia^ 
that  there  is  due  to  the  State  of  South  Carolina  for  State  and  county 
taxes,  the  tax  levy  of  the  year  i877,  and  every  year  thereafter,  together 
with  the  legal  penalty  for  non-payment,  and  threatens  to  collect  the 
same  by  causing  the  said  building  to  be  seized  and  sold,  under  the 
terms  of  the  act  of  i8P^,  entitled  "An  act  to  provide  an  additional 
remedy  for  the  collection  of  taxes,  costs,  and  penalties  upon  lands 
past  due  and  unpaid  for  eight  months."  (21  Stat.  82.)  Whereas,, 
your  petitioner  avers  that  the  said  building  is  not  subject  to  taxation, 
and  that  there  is  nothing  in  the  said  act  of  i89^,  or  any  other  statute, 
which  authorizes  the  secretary  of  state,  as  agent  of  the  commissioners 
of  the  sinking  fund,  or  any  other  officer  of  the  State  government,  to 
take  any  steps  whatsoever  looking  to  the  assessment  and  collection 
of  any  tax  whatsoever  on  the  said  city  hall  building  or  any  portion 
thereof. 

12.  That  any  further  proceedings  under  the  act  of  i8P^  against  the 
said  property  will  deprive  petitioner  of  possession  thereof,  and  will 
cause  irreparable  injury  to  your  petitioner,  and  cast  a  cloud  upon  its 
title,  and  involve  it  in  vexatious  litigation,  and  your  petitioner  has  no 
remedy  in  law  in  the  premises,  but  only  by  writ  of  injunction  in 
equity. 

Wherefore,  your  petitioner,  the  said  city  of  Columbia,  prays  that  the 
said  J.  E.  Tindal,  as  secretary  of  state  of  the  State  of  South  Carolina^. 
and  agent  of  the  commissioners  of  the  sinking  fund,  his  successors 
in  office,  his  and  their  agents  and  servants,  be  perpetually  enjoined 
from  proceeding  any  further  under  the  said  act  of  iW2,  or  any  other 
now  existing  statute,  to  assess  or  collect  any  taxes  for  State  or  county 
purposes  on  the  said  city  hall  building  of  the  said  city  of  Columbiay 
and  that  the  said  building  be  declared  by  this  honorable  court  not 
subject  to  taxation  under  the  laws  of  this  State.  And  your  peti- 
tioner, as  in  duty  bound,  will  ever  pray,  and  so  forth. 

[(^Signature  and  verification  as  in  Form  No.  5932.  ~)]^ 

c  Special  Non-uniform  Tax. 

Form  No.  10954. 

(Precedent  in  Atchison,  etc.,  R.  Co.  v.  Howe,  32  Kan.  738.)' 

[(^Title  of  court  and  cause  as  in  Form  No.  1095 l.^Y" 

The  said  plaintiff,  the  Atchison,  Topeka  &*  Santa  Fe  railroad  company y 
complains  of  said  defendant,  and  for  cause  of  action  says: 

First:  That  it  is  a  railroad  corporation  duly  created  and  existing 
under  and  by  virtue  of  the  laws  of  the  territory  and  state  of  Kansas. 

Second:  That  it  is  now,  and  was  at  all  times  hereinafter  men- 

1.  The  matter  to  be  supplied  within  judgment  was  reversed  by  the  supreme 
I]  will  not  be  found  in  the  reported  case,     court   and    the    cause    remanded    for 

2.  In  the  district  court,  a  demurrer  to     further  hearing. 

this   petition    was   sustained,   but  this         See,  generally,  supra,  note  2,  p.  969. 
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tioned,  the  owner  of  certain  personal  property  situated  in  the  unor- 
ganized counties  of  Finney  and  Hamilton,  in  the  state  of  Kansas^  to 
wit:  A  railroad  consisting  of  track,  roadbed,  right-of-way,  water  and 
fuel  stations,  buildings,  and  the  land  on  which  they  are  situated  and 
connected  with  its  right-of-way,  machinery,  rolling  stock,  telegraph 
lines,  and  all  instruments  connected  therewith,  material  on  hand  and 
supplies  provided  for  the  purpose  of  operating  said  railroad,  together 
with  moneys,  credits,  and  all  other  property  used  or  held  for  the  pur- 
pose of  operating  said  railroad  by  such  railroad  company.  That  at 
the  time  required  by  law,  in  the  year  \Z88,  the  board  of  railroad 
assessors  of  the  state  of  Kansas  appraised  and  assessed  the  property 
of  plaintiff,  so  located  in  said  unorganized  counties  of  said  state  of 
Kansas  as  aforesaid,  at  the  sum  or  value  of  seven  hundred  and  eighty- 
nine  thousand  seven  hundred  and  four  dollars  and  seventy-nine  cents, 
(%789,704.79),  and  duly  returned  the  same  through  the  auditor  of 
state,  as  required  by  law;  and  said  auditor  of  state  placed  the  same 
upon  the  tax  rolls  for  the  year  i2t83,  for  the  purpose  of  levying 
thereon  all  legal  state  taxes  for  said  year. 

Third;  That  there  are  in  the  state  of  Kansas  three  express  compa- 
nies, one  sleeping-car  company,  and  other  persons,  companies  and 
corporations  doing  business  as  common  carriers  in  said  state,  in  addi- 
tion to  those  companies  owning  and  operating  railroads  operated  by 
steam,  each  of  which  said  persons,  companies  and  corporations  have 
in  said  state  a  large  amount  of  personal  property  subject  to  taxation 
under  the  laws  of  the  state  of  Kansas. 

That,  to  provide  a  fund  for  the  payment  of  salaries  and  current 
expenses  of  the  board  of  railroad  commissioners  and  secretary 
thereof,  said  board  of  railroad  commissioners  for  the  state  of  Kan- 
sas, duly  certified  to  the  auditor  of  the  state  of  Kansas,  in  the  year 
i2>83,  the  amount  necessary  to  defray  the  same,  which  amount  was 
divided /r^  rata  among  the  several  railroad  companies  according  to 
the  assessed  valuation  of  their  personal  property  in  the  state;  and 
said  auditor  thereupon  levied  upon  said  property  of  defendant,  situ- 
ated in  said  unorganized  counties,  to  be  collected  the  same  as  other 
state  taxes  upon  railroad  property  in  unorganized  counties,  the  sum 
of  four  hundred  and  seventy-three  and  eighty-two  07ie-hundredths  dol- 
lars (%lf.lS.82')\  no  portion  of  said  amount  certified  by  said  board  of 
railroad  commissioners  being  levied  upon  any  property  in  the  state 
of  Kansas  other  than  the  personal  property  of  railroad  corporations 
owning  or  operating  railroads  operated  by  steam.  And  this  plaintiff 
says  that  said  tax  so  levied  upon  the  property  of  plaintiff  as  afore- 
said, is  illegal,  for  the  reason  that  the  act  under  which  said  tax  is 
levied,  being  an  act  entitled  "An  act  concerning  railroads  and  other 
common  carriers,"  approved  March  6,  1883,  is  unconstitutional  and 
void  in  so  far  as  it  authorizes  the  levying  of  said  tax  upon  said  prop- 
erty of  this  plaintiff,  in  this,  to  wit:  it  is  in  contravention  of  sections 
16  and  17  of  article  2,  and  section  i  of  article  11  of  the  constitution 
of  Kansas,  and  in  contravention  to  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  and  is  illegal  and  void  for  the 
reason  that  said  tax  was  levied  only  upon  the  personal  property  of 
railroad  corporations  owning  and  operating  railroads   operated  by 
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steam  and  not  upon  any  other  of  the  taxable  property  situated  within 
the  state  of  Kansas,  subject  to  the  payment  of  said  amount ;  and  for  said 
reasons  the  plaintiff  has  refused  to  pay  said  taxes  or  any  portion  thereof. 

That  the  said  defendant,  Samuel  T.  Howe^  is  now,  and  was  at  all 
the  times  herein  complained  of,  the  duly  elected,  qualified  and  acting 
treasurer  of  said  state  of  Kansas;  that,  as  said  treasurer  of  said  state 
of  Kansas,  the  said  defendant  threatens  to,  and  will  issue  a  warrant 
under  his  hand,  directed  to  some  sheriff  of  said  state  of  Kansas,  com- 
manding him  to  levy  the  amount  of  said  unpaid  taxes  upon  the  plain- 
tiff's personal  property  which  remained  due  on  the  1st  day  of  Janu- 
ary, 1S84,  and  the  penalties  thereon,  together  with  said  sheriff's  fees 
for  collecting  the  same,  and  the  goods  and  chattels  of  plaintiff,  and 
to  pay  the  same  to  said  treasurer,  and  to  return  said  warrant  accord- 
ing to  law,  unless  restrained  from  so  doing  by  this  honorable  court. 

And  plaintiff  says  that  it  is  remediless  at  law. 

Wherefore,  plaintiff  prays  that  a  temporary  injunction  be  allowed, 
restraining  said  defendant,  and  his  successors  in  office,  from  issuing 
any  warrant  against  the  goods  and  chattels  of  plaintiff  for  the  collec- 
tion of  taxes,  or  any  portion  thereof;  and  that  upon  a  final  hearing 
hereof  said  taxes  may  be  adjudged  illegal  and  void,  and  the  said 
defendant,  and  his  successors  in  office,  be  perpetually  enjoined  from 
collecting  or  attempting  to  collect  the  same,  and  for  such  other  and 
further  relief  as  may  be  equitable  and  proper,  and  for  costs  of  this 
action. 

[(^Signature  and  verification  as  in  Form  No.  59i7.)]^ 

d.  Where  Aet  Authorizing  Tax  is  Not  Yet  in  Force. 

Form  No.  10955. 

(Precedent  in  Metz  v.  Hagerty,  51  Ohio  St.  522.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  5929^^ 

The  plaintiff,  Edivard  Metz,  represents  and  avers  that  he  is  a  resi- 
dent of  the  city  of  Cincinnati,  Ohio,  and  there  engaged  at  the  north- 
west corner  of  Fourth  and  Main  streets,  in  the  wholesale  and  retail 
business  of  trafficking  in  cigarettes  and  cigarette  wrappers,  and  has 
been  so  engaged  for  some  years;  and  that  he  conducts  said  business 
in  connection  with  the  business  of  trafficking  in  cigars  and  tobacco. 

The  plaintiff  further  avers,  that  the  cigarettes  and  cigarette  wrappers 
used  in  the  traffic  in  which  he  is  and  has  been  engaged  as  aforesaid, 
are  made  only  of  pure  and  wholesome  tobacco  and  harmless  paper; 
that  there  are  no  deleterious  or  noxious  ingredients  of  any  kind  used 

1.  The  matter  to  be  supplied  within  the  supreme  court  that  the  act  known 
[]  will  not  be  found  in  the  reported  case,  as  the    Cigarette    Law    was    constitu- 

2.  To  this  petition  the  defendants  tional,  but  that  the  act  did  not  author- 
filed  a  general  demurrer,  which  was  ize  the  assessment  or  collection  of  such 
sustained  by  the  court  and  judgment  tax  for  the  year  1893;  both  judgments 
rendered  in  favor  of  the  defendants,  were  accordingly  reversed  and  the 
This  judgment  was  affirmed  by  the  cause  remanded  to  the  court  of  com- 
circuit  court  and  thereupon  a  petition  mon  pleas  with  instructions  to  overrule 
in  error  was  filed  in  the  supreme  court  the  demurrer  to  the  petition  and  for 
to  reverse  the  judgment  of  both  courts  further  proceedings  according  to  law. 
below.     It  was  held  by  a  majority  of  See,  generally,  supra,  note  2,  p.  969. 
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in  the  manufacture  of  such  cigarettes  or  cigarette  wrappers ;  and  that 
he  intends  to  traffic  only  in  cigarettes  and  cigarette  wrappers  of  the 
kind  described,  there  being  no  other  kind  to  his  knowledge. 

The  said  plaintiff  further  avers,  that  he  has  at  all  times  heretofore 
made  returns  of  all  his  personal  property,  including  cigarettes  and 
cigarette  wrappers  employed  in  his  business  of  trafficking  therein  as 
aforesaid,  and  has  at  the  times  fixed  by  law  therefor,  paid  into  the 
county  treasury  all  taxes  due  and  owing  on  account  of  such  cigarettes 
and  cigarette  wrappers,  but  that  he  has  never  heretofore  been  called 
upon  or  required  to  pay  any  taxes  or  assessments  upon  his  business 
of  trafficking  in  such  articles. 

Nevertheless,  John  Hagerty,  who  is  auditor  of  said  county  of  Ham- 
ilton, defendant  herein,  has  given  official  notice  to  all  persons  intend- 
ing to  engage  in  the  business  of  trafficking  in  cigarettes  or  cigarette 
wrappers,  either  at  wholesale  or  retail,  to  apply  at  his  office  at  once, 
and  make  statements  —  as  mentioned  in  said  notice  —  "as  required 
by  law,"  upon  blanks  to  be  furnished  for  that  purpose  and  to  be  veri- 
fied by  such  persons;  and  that  said  defendant  auditor,  as  well  as  Leo 
Schott,  who  is  treasurer  of  said  county,  also  defendant  herein,  claims 
that  under  the  recent  act  of  the  general  assembly,  entitled  "An  act 
to  tax  the  business  of  trafficking  in  cigarettes  and  cigarette  wrap- 
pers," passed  April  24,  1893,  to  take  effect  and  be  in  force  on  and 
after  the  ist  day  of  August,  1893,  all  persons  engaged  or  intending 
to  engage  in  the  wholesale  and  retail  business  of  trafficking  in 
cigarettes  or  cigarette  wrappers  are  chargeable  with  an  assessment 
of  ninety-two  doWdLV?,  diXid.  fifty-eight  cents,  on  account  of  such  whole- 
sale business,  and  twenty-nine  dollars  and  thirty-two  cents  on  account 
of  such  retail  business,  payable  August  1,  iS93,  as  the  proportionate 
part  of  the  annual  assessment  claimed  to  be  due  under  said  act  for 
the  portion  of  the  year  between  August  1  axxd  December  20,  i893. 
That  plaintiff  commenced  the  said  business  o^  trafficking  in  cigarettes 
and  cigarette  wrappers  prior  to  the  fourth  Monday  of  May,  i893,  and 
has  ever  since  continued  and  intends  hereafter  unless  said  tax  or 
assessment  is  enforced,  to  continue  his  said  business;  but  that  the 
said  defendants  in  addition  to  enforcing  all  the  ordinary  remedies  for 
collecting  such  taxes  or  assessments,  threaten  and  intend  to  and  will, 
unless  restrained  by  the  order  of  this  court,  resort  to  the  institution 
of  proceedings  according  to  the  provisions  of  section  6  of  the  act  of 
the  general  assembly  aforesaid,  to  prosecute  this  plaintiff,  who 
declines  to  pay  said  assessment,  all  of  which  if  permitted,  will  cause 
this  plaintiff  great  and  irreparable  injury. 

The  plaintiff  further  says,  that  the  business  of  trafficking  in  ciga- 
rettes and  cigarette  wrappers,  especially  the  retail  business,  is  actually 
and  of  necessity  small,  being  always  carried  on  in  connection  with 
and  as  an  incident  to  the  business  of  trafficking  in  cigars  and  tobacco 
or  other  articles;  and  that  the  enforcement  of  the  taxes  or  assess- 
ments provided  for  by  said  act,  will,  if  permitted,  operate  to  destroy 
and  prohibit  the  traffic  itself.  Plaintiff  further  states  that  said  busi- 
ness is  such,  and  is  so  conducted,  and  the  cigarettes  and  cigarette 
wrappers  used  are  composed  of  such  materials,  as  not  to  be  harmful 
to  the  public;  that  there  are  a  large  number  of  persons,  to  wit,  more 

981  Volume  g. 


10955.  INJUNCTIONS.  10955. 

than  fifty  engaged  in  said  county  in  said  business  who  have  different 
and  varying  amounts  of  trade  in  cigarettes  and  cigarette  wrappers; 
that  their  outlays,  receipts  and  profits  in  money  arising  therefrom, 
dififer  and  vary  materially  according  to  the  amounts  of  business  they 
severally  conduct;  that  if  the  act  aforesaid  is  operative  to  tax  the 
business  of  trafficking  in  cigarettes  and  cigarette  wrappers,  then  that 
the  same  is  unconstitutional  and  void,  not  only  for  that  such  law 
results  in  double  taxation  upon  plaintiff  respecting  said  articles,  but 
that  said  law  fails  and  omits  to  provide  for  the  taxing  of  other  busi- 
ness or  property  which  is  equally  subject  to  the  taxing  power,  to  wit, 
the  business  of  trafficking  in  candies,  sweetmeats,  cigars  and  tobacco, 
as  well  as  the  acknowledged  staples;  that  the  business  and  property 
thus  excluded  from  taxation  is  of  great  value,  amounting  in  said 
county  oi  Hamilton  alone  to  vast  sums  of  money;  and  that  by  reason 
of  the  differences  in  quantity  of  business  done  by  the  various  dealers 
as  aforesaid,  and  by  reason  of  the  omission  from  taxation  of  the 
business  of  trafficking  in  the  other  articles  above  mentioned  by  which 
the  rate  of  taxation  upon  other  property  will  be  unlawfully  and 
unduly  increased,  this  plaintiff  will,  if  said  act  is  enforced,  be  taxed, 
not  by  a  uniform  rule  nor  according  to  the  true  value  of  his  property 
in  money,  and  will  also  be  denied  the  equal  protection  of  the  law; 
whereby  said  act  as  aforesaid,  April  24th,  1893,  is  repugnant  to  sec- 
tion 2,  article  XII,  of  the  constitution  of  Ohio,  and  to  section  i,  of 
amendment  XIV  to  the  constitution  of  the  United  States.  He  also 
avers  that  the  failure  of  said  act  to  state  distinctly  the  object  of 
the  tax  imposed  and  its  failure  to  discriminate  between  commerce  in 
cigarettes  and  cigarette  wrappers  within  this  state,  and  that  among 
the  several  states,  including  Ohio,  and  with  foreign  nations,  renders 
said  act  also  repugnant  to  section  5,  article  XII,  of  the  former,  and 
to  section  8  of  the  latter  constitution,  plaintiff  being  an  importer  and 
seller  of  cigarettes  and  cigarette  wrappers  in  original  packages. 

Wherefore,  said  plaintiff  prays  for  the  issuance  of  an  order  restrain- 
ing the  said  John  Hagerty,  county  auditor,  from  further  issuing  offi- 
cial notice  requiring  this  plaintiff  to  apply  at  his  office  and  make 
statements  as  to  his  intention  to  engage  in  the  business  of  trafficking 
in  cigarettes  and  cigarette  wrappers,  from  making  said  assesments  of 
^2.58  and  %29.32,  respectively,  or  any  assessment  against  this  plain- 
tiff, respecting  such  traffic,  especially  from  doubling  the  amount 
specified  in  section  4  of  said  statute  passed  as  aforesaid,  April  24, 
1893,  to  take  effect  August  i,  1893,  and  from  doing  anything  else 
under  or  in  pursuance  of  the  provisions  of  said  statute,  restraining 
said  Leo  Schott,  treasurer  of  said  county,  from  taking  any  steps  or 
doing  any  act  towards  collecting  any  assessment  of  any  sum  in  pur- 
suance of  the  statute  last  aforesaid,  especially  the  sums  of  %92.58 
and  %29.S2,  sought  to  be  exacted  as  aforesaid  of  this  plaintifif; 
that  upon  final  hearing  hereof,  said  restraining  order  be  made  per- 
petual; that  such  other  and  further  relief  may  be  granted  in  the 
premises  as  equity  may  require. 

{(^Signature  and  verification  as  in  Form  No.  5929. )]  ^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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e.  Where  Debts  Taxed  are  Due  to  Person  Not  Domiciled  Within  State. 

Form  No.  10956. 

(Precedent  in  Foresman  v.  Byrns,  68  Ind.  248.)* 

[State  of  Indiafia,      \  Tippecatioe  Circuit  Court, 

Tippecanoe  County .  \  ^^-    Apri/ Term,  i879. 
Ainsworth  H.  Byrns,  plaintiff, 
against 
Bennett  Foresman,   as   Treasurer  of  Tippecanoe  . 

County,  and  the  Board  of  Commissioners   of 

the  County  of  Tippecanoe,   State   of  Indiana, 

defendants.]^  ^ 

Ainsworth  H.  Byrns,  plaintiff,  complains  of  Bennett  Foresman,  as 
Treasurer  of  Tippecanoe  county,  and  the  Board  of  Commissioners  of 
the  county  of  Tippecanoe,  State  of  Indiana,  defendants,  and  says  that 
he,  the  plaintiff,  is  a  citizen  of  the  State  oilndiana,  and  a  resident  of 
.  said  county  of  Tippecanoe,  and  has  been  such  citizen  and  resident  for 
more  than  ten  years  last  past,  and  that  he  is  the  owner  of  personal 
property  situate  in  said  county,  liable  to  be  seized  and  sold  for  taxes, 
to  the  amount  ol  five  hundred doWars  and  upwards. 

The  plaintiff  further  says  that  the  Equitable  Trust  Company,  oi  New 
London,  in  the  State  of  Connecticut,  is  a  corporation  authorized  by  its 
charter  to  loan  money  upon  bonds  and  othei"  obligations,  and  to  sell 
and  dispose  of  its  securities  in  such  manner  as  it  may  determine, 
having  its  principal  office  in  the  city  of  New  York;  that  said  Trust 
Company  has  been  engaged  under  its  charter,  for  more  than  six  years 
last  past,  in  the  business  of  loaning  money  at  the  said  city  of  New 
York,  in  the  State  of  A^ew  York,  upon  bonds  and  other  obligations 
secured  by  mortgage,  to  the  citizens  of  the  State  of  Indiana,  applying 
therefor. 

The  plaintiff  further  says  that  about  six  years  ago  he  entered  into 
and  commenced  acting  under  an  oral  arrangement  or  understanding 
with  the  officers  of  said  Equitable  Trust  Company,  that  any  written 
applications  from  persons  residing  in  the  State  of  Indiana,  desiring 
to  borrow  money  upon  their  bonds  or  other  obligations,  to  be  secured 
by  mortgage  upon  real  estate  in  said  last  named  State,  which  the 
plaintiff  should  forward  and  recommend  to  said  Trust  Company,  would 
be  entertained  by  the  company,  and  if  such  application  should  meet 
the  approval  of  said  company,  its  officers  and  counsel  in  New  York, 
then  the  plaintiff  was  authorized  to  prepare  and  have  executed  the 
bonds  and  other  obligations  of  such  borrowers  and  mortgages  upon 
real  estate  to  secure  the  same,  together  with  receipts  duly  signed  by 
the  borrowers  for  the  moneys,  and  forward  them  to  the  Equitable 
Trust  Company,  thereupon  said  company  would  and  did  pay  over  to 
such  borrowers  the  amounts  of  money  agreed  to  be  loaned  to  them, 

1.  A  demurrer  to  this  complaint  was  sons  not  having  a  domicile  in  the  state 

overruled  and  this  judgment  was  af-  except  in  certain  cases  are  taxable, 

firmed   by  the   supreme   court,    which  See,    generally,    supra,    note    2,    p. 

held    that    debts   of    every   kind    and  969. 

nature    due    from    persons   having   a  2.  The   matter  enclosed    by   [  ]   will 

xlomicile  in  the  state  of  Indiana  to  per-  not  be  found  in  the  reported  case. 
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by  depositing  such  amounts  to  the  credit  of  the  plaintiff  as  agent  for 
such  borrowers,  in  a  bank  in  the  city  of  New  York.,  and  advise  the 
plaintiff  as  such  agent  of  such  deposit,  whereupon  the  plaintiff  would 
draw  and  did  draw  his  checks  upon  such  deposits  and  negotiate  the 
same  as  some  bank  in  Indiana^  and  from  the  proceeds  thereof  pay 
over  to  such  borrowers  the  amounts  of  such  loans,  less  the  agreed 
commissions  to  the  plaintiff  for  the  procuring  of  such  loans  to  such 
borrowers.  And  the  plaintiff  further  says,  that  in  all  business 
transactions  engaged  in  by  him  relating  to  the  loans  of  said  Equitable 
Trust  Company  during  the  last  six  years  to  borrowers  in  Indiana,  he, 
the  plaintiff,  has  acted  under  and  in  pursuance  of  said  oral  arrange- 
ment or  understanding  in  manner  aforesaid,  and  not  otherwise,  and 
in  no  case  has  he  ever  had  in  his  possession,  or  under  his  control, 
any  of  the  money  invested  or  loaned  by  said  Equitable  Trust  Com- 
pany., in  the  State  of  Indiana,  nor  has  said  Trust  Company  ever  paid  or 
agreed  to  pay  the  plaintiff  any  compensation  for  making  loans  in 
Indiana,  but  said  Trust  Company,  in  making  its  loans  to  borrowers  in 
Indiana  through  the  instrumentality  of  the  plaintiff,  kept  and  retained 
such  moneys  in  its  own  possession  and  control  in  the  city  of  New 
York  until  after  the  delivery  to  it  of  those  bonds,  mortgages  and 
receipts  of  the  borrowers;  whereupon  said  Trust  Company  would  pay 
over  to  such  borrowers  the  money  loaned  them  through  the  instru- 
mentality of  the  plaintiff,  in  manner  aforesaid. 

Whereupon  plaintiff  says  that  all  moneys  loaned  by  said  Equitable 
Trust  Company  were,  when  they  came  to  the  hands  of  the  plaintiff, 
the  money  of  the  borrowers,  which  were  immediately  delivered  over 
by  the  plaintiff  as  their  agent  to  them. 

The  plaintiff  further  shows  that  he  has  been  engaged  in  negotiating 
for  the  loans  of  money  upon  applications  received  in  addition  to  those 
made  to  the  said  Equitable  Trust  Company  as  aforesaid. 

That,  upon  the  receipt  of  such  applications  that  seemed  desirable 
to  the  plaintiff,  and  that  he  was  satisfied  would  readily  be  taken  by 
capitalists  and  others  when  offered  to  them,  he  examined  abstracts 
of  title,  etc.,  and  prepared  papers  for  such  loans,  and  not  knowing 
at  all  times  at  the  time  of  preparing  such  papers  by  whom  the  loans 
would  be  taken,  and  for  the  purpose  of  facilitating  the  negotiation 
of  such  loans,  and  for  the  purpose  of  making  the  paper  negotiable 
and  transferable  without  indorsement,  and  in  a  convenient  form  to 
be  held  by  two  or  more  parties,  took  the  mortgage  to  himself,  or 
to  himself  as  trustee,  and  the  notes  to  the  order  of  the  maker  or  to 
bearer,  and  as  opportunity  offered  disposed  and  delivered  them 
to  capitalists  and  others  upon  receipt  of  the  money  therefor;  and 
plaintiff  further  shows  that  he  has  not  had  in  his  hands  or  under  his 
control  as  agent,  trustee  or  attorney  of  any  person  or  corporation, 
any  money  for  the  purpose  of  investment  in  mortgage  or  other  secu- 
rities; and  plaintiff  avers  that  all  securities  so  taken  by  him,  either 
to  himself  or  to  himself  as  trustee,  were  disposed  of  as  hereinbefore 
set  forth,  and  not  otherwise,  and  that  said  securities  are  not  now  in 
his  custody  or  control,  nor  have  they  ever  been  since  their  sale  and 
delivery  to  the  purchasers  thereof,  although  in  some  instances  some 
of  said  mortgages  so   negotiated   by  the  plaintiff   still   appear  of 
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record  in  his  name,  but  the  notes  and  obligations  secured  by  said 
mortgages  have  long  since  and  prior  to  the  1st  day  oi  January,  i879, 
been  sold  and  delivered  to  purchasers  and  investors. 

The  plaintiff  further  says,  that  for  all  property  owned,  controlled 
or  held  by  him  prior  to  the  1st  day  of  January,  i879,  he  has  been 
duly  assessed,  to  wit,  for  all  money,  notes,  obligations,  demands,  and 
property  of  every  kind  upon  which  he  was  justly  or  legally  liable  to 
pay  taxes,  and  the  entry  of  such  assessment  made  upon  the  tax- 
duplicate  delivered  to  said  defendant  Foresman,  as  treasurer  of  said 
county  for  the  year  i875,  which  assessment  is  exclusive  of  that 
hereinafter  copied  and  set  forth,  {Ilere  was  set  out  a  copy  of  the 
assessment). 

That  the  amount  of  taxes  so  assessed  on  the  duplicate  is  %llfi80.3S\ 
that  said  defendant  Foresman,  as  such  treasurer  aforesaid,  has  de- 
manded payment  of  the  plaintiff  of  all  said  taxes,  which  the  plaintiff 
has  refused  to  make,  and  the  said  Foresman,  as  such  treasurer,  is  now 
threatening  to  seize  upon  the  plaintiff's  said  personal  property,  and 
will  sell  the  same  to  pay  said  taxes,  so  far  as  said  personal  property 
is  sufificient  for  that  purpose,  and  defendant  Foresman,  as  such 
treasurer,  will  seize  said  personal  property,  and  sell  the  same  to  pay 
said  pretended  taxes,  unless  restrained  and  enjoined  by  this  court. 

The  plaintiff  says  that  he  is  advised  and  believes  that  said  assess- 
ment, as  above  copied  and  set  forth,  and  the  taxes  thereon  charged 
against  the  plaintiff,  are  wholly  illegal  and  ought  to  be  stricken 
from  said  tax  duplicate,  as  wholly  unauthorized  and  void. 

The  plaintiff  prays  that  the  defendants,  and  each  of  them,  may  be 
restrained  and  enjoined  from  collecting  or  attempting  to  collect 
said  taxes,  by  the  seizure  and  sale  of  plaintiff's  property  or  other- 
wise, and  that  the  said  assessment  may  be  adjudged  illegal  and  void, 
and  for  all  other  and  further  relief. 

A.  H.  Byrns. 

[(  Verification^))^ 

t.  Where  Assessment  was  Apportioned  Under  Wrong  Statute. 
Form  No.  10957. 
(Precedent  in  Cincinnati  v.  Seasongood,  46  Ohio  St.  296.)* 

^^W/L^County,ss.  [  ^"  ^^^  ^^"^^  ^/  ^^'""'^''  ^^'^'- 
Adalph  J.  Seasongood  and  Lewis  Seasongood,  executors  of  ^ 
the  last  will  and  testament  of  Jacob  Seasongood,  deceased, 
and  Lewis  Heidelbach,  executor  of  the  last  will  and  testa- 
ment of  Philip  Heidelbach,  dec&diSed,  plaintiffs,  V  Petition.]^ 
against 
The  City  of  Cincinnati  and  E.  O.  Eshelby,  Comptroller  of 
the  city  of  Cincinnati,  defendants. 

1.  The  matter  enclosed  by  and  to  be  joined  from  collecting  or  attempting  to 
supp'iad  within  [  ]  will  not  be  found  collect  any  part  of  the  assessment  la 
in  the  reported  case.  excess  of  the  sum  of  $393.60. 

2.  A  demurrer  to  this  petition  was  See,  generally,  supra,  note  2,  p. 
overruled  and  the  defendants  were  en-  969. 
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The  plaintiffs  say  that  the  city  of  Cincinnati,  defendant,  is  a  city  of 
the  ^rj/"  grade  andy^rj/  class  under  the  Municipal  Laws  of  Ohio,  and 
that  E.  O.  Eshelby  is  the  Comptroller  of  said  city. 

They  are  the  executors  oi  Jacob  Seasongood,  deceased,  and  of  Philip 
Heidelbach,  deceased,  as  stated  in  the  caption,  whose  estates  are 
jointly  the  owners  of  the  following  property:  being  a  lot  on  the  S.  E. 
Cor.  of  Third  and  Main  streets,  Cincinnati;  between  Pike  street  and 
a  point  on  Third  street,  252  feet  east  of  Smith  street,  and  lying 
lengthwise  on  Third  street  lOJ^SO  feet,  and  S6  feet  8  inches  in  width. 
Plaintiffs  further  say  that  on  June  15th,  iS85,  the  said  city,  by  its 
Board  of  Public  Works,  resolved  that  it  was  necessary  to  improve 
said  Third  street  between  Butler  street  and  a  point  on  Third  street 
252  feet  east  of  Smith  street  with  granite  blocks,  one-half  the  expense 
to  be  paid  by  said  city,  and  one- half  to  be  paid  by  the  owners  of 
property  bounding  and  abutting  thereon,  by  an  assessment  to  be 
levied  by  the  foot  front,  and  if  not  paid  in  cash,  to  be  paid  in  ten 
equal  annual  installments  with  interest  thereon,  under  an  act  entitled 
"An  Act  supplementary  to  Section  2293,  Revised  Statutes  of  Ohio, 
passed  April  25,  1885,  according  to  plans  and  profiles  referred  to  in 
said  resolution  as  being  on  file  in  the  office  of  the  Engineer  of  said 
city,  said  portion  Third  street  having  been  previously  improved 
under  the  direction  of  said  city  at  the  expense  of  abutting  owners 
with  bowlders,  and  being  at  the  time  thus  improved,  and  in  use  by 
the  public. 

On  the  26th  day  of  October,  iS85,  the  Board  of  Public  Works  of 
said  city,  on  behalf  of  said  city,  passed  an  ordinance  after  due  publica- 
tion of  said  resolution,  to  improve  said  part  of  Third  street,  omitting 
the  square  between  Pike  and  Butler,  with  granite  blocks  according 
to  the  terms  of,  and  in  pursuance  of,  said  resolution  oi  June  15, 
iS85,  and  in  said  ordinance  it  was  provided  that  the  expenses  of  said 
improvement  including  interest  on  bonds,  if  they  be  issued,  shall  be 
assessed  per  front  foot  upon  the  property  abutting  thereon,  accord- 
ing to  the  laws  and  ordinances  on  the  subject  of  assessments,  and  on 

day  of  September,   1S86,  after  due  advertising  for  bids,  the 

said  city  entered  into  contract  for  the  improving  of  said  street 
between  the  points  named,  to-wit:  from  Pike  street  to  a  point  on 
Third  street,  252  feet  east  of  Smith  street,  according  to  the  terms  of 
said  resolution  (with  the  square  between  Pike  and  Butler  omitted), 
and  the  ordinance,  and  said  improvement  was  so  made  and  com- 
pleted and  was  accepted  by  said  city  on  August  3d,  jS87. 

The  total  cost  of  said  improvement  was  ^115,081.56,  one- half  oi 
which  was  paid  by  the  city,  and  one-half,  %51,5Jfi.78  was  assessable 
upon  the  pro  lerty  of  the  abutting  owners,  which  cost  includes  adver- 
tising and  e  i^ineering  in  addition  to  the  contract  price.  The  actual 
number  of  feet  frontage  is  8988.61  feet. 

On  August  12,  1 857,  the  Board  of  Public  Affairs  passed  an  assessing 
ordinance  on  the  abutting  property  for  the  collection  of  one-half  of 
the  costs,  and  assessed  each  front  foot  of  actual  frontage  %6.Ji.01521 
per  foot,  if  paid  in  cash,  of  if  paid  in  installments  then  for  one-tenth 
of  said  assessment  with  interest  on  the  deferred  installments  at  5 
per  cent,  per  annum  per  foot  front. 
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Plaintiffs  further  say  that  in  making  said  assessment  and  in  appor- 
tioning the  amount  of  the  abutting  property  of  plaintiffs,  the  assess- 
ment was  made  upon  the  entire  lengthwise  actual  frontage  of  said 
lots  without  first  fixing  the  front  of  said  lots  to  the  usual  depth  of  lots 
by  the  average  of  two  blocks,  so  as  to  be  a  fair  average  of  the  depth 
of  lots  in  the  neighborhood,  and  the  assessment,  as  now  made,  is  on 
the  full  lengthwise  frontage  of  said  lots. 

Plaintiffs  further  say  that  the  assessable  frontage  of  their  lot,  when 
fixed  according  to  the  average  of  lots,  would  be  60.2  feet  instead  of 
10^.50  feet;  and  that  the  assessable  frontage  of  the  part  of  Third 
street  improved  would  be  in  all  8891.  IJf.  feet  instead  of  8988.61  feet, 
the  basis  adopted  by  said  city.  And  that  the  rate  of  the  cash  assess- 
ment per  foot  front  would  be  %6.Jf717  instead  of  $6401521  as  fixed 
by  the  assessing  ordinance,  and  that  the  cash  assessment  of  plaintiffs 
would  be  as  revised  %393.60  instead  of  $668.96,  and  the  assessment 
on  the  ten  year  plan  would  be  less  in  the  same  proportion  if  revised 
accordingly. 

Plaintiffs  further  say  that  the  defendants  insist  upon  the  collection 
of  said  assessm;;nt  as  now  made  and  apportioned  to  their  lot,  and 
they  refuse  to  change  or  amend  it  or  to  receive  any  assessment  or 
installment,  unless  the  full  amount  is  paid;  and  defendants  say  that 
unless  the  full  amount  is  paid  as  assessed  and  apportioned  they  will 
add  a  penalty  t.iereto,  and  for  the  purpose  of  collecting  the  same  by 
summary  process  and  by  sale  of  their  property,  they  will  certify  the 
assessment  to  the  auditor  of  the  county,  who  will  place  it  upon  the 
tax  duplicate  of  the  county  with  penalty,  and  will  so  force  their  col- 
lection by  the  sale  of  their  property  unless  restrained  therefrom  by 
the  injunction  of  this  court  which  is  the  plaintiff's  only  remedy. 

Wherefore,  plaintiffs  pray  for  a  perpetual  injunction  against  defend- 
ants, restraining  them  from  collecting  or  attempting  to  collect  any 
part  of  said  assessment  in  excess  of  $393.60,  and  for  all  other  proper 
relief. 

[(^Signature  and  verification  as  in  Form  No.  6929. ')\^ 

g.  Where  Tax  was  Assessed  on  Personal  Property  of  Insolvent 
Debtor  in  Hands  of  Assignee. 

Form  No.  10958. 

(Precedent  in  McNeill  v.  Hagerty,  51  Ohio  St.  255.)* 


E7-      •/..     r^     '  4.  f  In  the  Court  of  Common  Pleas. 

Hamilton  County,  ss.  \  •' 

s  Petition.  ]^ 


Aaron  McNeill,  as  assignee  for  the  benefit  of  the^ 
creditors  of  the  Metcalfe  &>  Mackey  Company, 
plaintiff, 

against 

John  Hagerty,  as  Auditor  of  Hamilton  County, 
Ohio,  defendant. 


1.  The  matter  enclosed  by  and  to  be  2.  A  demurrer  to  this  petition  was 
supplied  within  [  ]  will  not  be  found  in  overruled  by  the  court,  and  the  clefend- 
the  reported  case.  ant  not   desiring   to   plead,  judgment 
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The  said  plaintiff,  Aaron  McNeill,  says  that  he  is  the  assignee  of 
The  Metcalfe  &'  Mackey  Company,  a  corporation  duly  organized  under 
the  laws  of  Ohio,  for  manufacturing  purposes,  but  which  is  now  insol- 
vent, and  duly  assigned  all  its  property  and  assets  to  this  plaintiff,  in 
trust  for  the  benefit  of  creditors;  that  the  amount  of  property  and 
assets  in  the  hands  of  this  plaintiff,  as  such  assignee,  on  the  10th  day 
oi  April,  iS92,  being  the  day  preceding  the  second  Monday  in  April  \n 
said  year,  was  as  follows: 

Notes  received  for  property  sold  by  this  plaintiff,  as  such  assignee, 
amounting  to  ^16,290;  other  notes  and  accounts,  probably  collectible, 
amounting  to  $2,620,  making  a  total  amount  of  notes  and  accounts 
in  the  hands  of  this  plaintiff,  as  such  assignee,  as  aforesaid,  at  the 
time  aforesaid,  $18,910;  this  plaintiff  also  had  in  bank,  to  his  credit, 
as  such  assignee,  the  sum  of  $7,000.90,  making  a  total  of  cash,  notes 
and  accounts,  comprising  the  entire  assets  in  the  hands  of  this  plain- 
tiff, as  such  assignee,  of  $25,910.90;  that  claims  have  been  presented 
to  this  plaintiff,  as  such  assignee,  by  creditors  of  said  The  Metcalfe 
^  Mackey  Company,  duly  proven,  aggregating  the  sum  of  $65,000; 
that  the  assets  in  the  hands  of  this  plaintiff,  as  such  assignee,  after 
paying  the  necessary  costs  and  expenses  of  such  assignment,  will 
only  pay  a  dividend  of  between  thirty  a.ndt  thirty-five  per  cent,  upon  the 
claims  so  proven  and  allowed,  as  valid  claims,  against  the  said 
assignor,  by  this  plaintiff;  that  the  said  defendant,  y^^-^«  Hagerty,  as 
auditor  of  Hamilton  county,  Ohio,  has  duly  made  demand  upon  this 
plaintiff,  as  such  assignee,  to  return  said  assets  to  him,  as  such  auditor, 
to  be  placed  upon  the  tax  duplicate  of  Hamilton  county,  Ohio,  for 
taxation;  that  this  plaintiff  refused  to  make  such  return  until  said 
auditor  threatened  to  take  legal  steps  against  this  plaintiff,  for  failing 
to  make  such  return,  and  thereupon  this  plaintiff  made  a  statement 
and  return  to  the  said  auditor  of  the  assets  in  his  hands,  as  such 
assignee,  as  hereinbefore  set  forth,  and  also  for  the  amount  of  the 
claims  proven  against  said  The  Metcalfe  d^"  Mackey  Co.,  as  herein- 
before set  forth,  and  the  said  defendant  as  such  auditor,  threatens, 
and  is  about  to  place  upon  the  tax  duplicate  of  said  county  of  Ham- 
ilton, the  amount  of  said  assets,  for  taxation,  against  this  plaintiff, 
as  such  assignee,  and  unless  restrained  from  so  doing  will  place  on 
the  tax  duplicate  of  said  county  the  sum  of  $^5,910.90;  the  taxes  upon 
which  will  be  charged  to  this  plaintiff,  as  such  assignee. 

The  said  plaintiff  denies  that  the  said  assets  in  the  hands  of  plain- 
tiff, as  such  assignee,  are,  under  the  laws  of  Ohio,  taxable,  and  denies 
the  right  of  defendant  to  place  the  same  upon  the  tax  duplicate,  as 
subject  to  taxation.  The  amount  of  said  assets  being  far  less  than 
the  amount  of  the  liabilities  of  said  assignor,  and  the  said  assets  being 
in  the  hands  of  this  plaintiff,  as  an  officer  of  theprobate  court,  subject 
to  an  order  of  distribution  by  said  court,  as  soon  as  the  same  can  be 
made,  and  to  the  extent  of  the  value  of    the  claims  against  said 

allowing  perpetual  injunction  was  ren-  the  judgment  of  the  circuit  court  was 
dered  against  defendant.  On  error  to  reversed  and  that  of  the  common  pleas 
the   circuit  court,  this   judgment    was     affirmed. 

reversed  for  error  in  overruling  the  See,  generally,  supra,  note  2,  p.. 
demurrer,  and    in  the  supreme   court    969. 
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assignor  of  the  creditors  of  said  assignor  are,  under  the  laws  of  Ohio^ 
required  to  be  returned  for  taxation,  by  said  creditors,  and  not  by 
this  plaintiff,  as  such  assignee,  and  to  charge  the  taxes  upon  said 
assets  against  this  plaintiff,  as  assignee,  would  be  a  great  and  irrepa- 
rable injury,  for  which  this  plaintiff  has  no  adequate  remedy  at  law. 

Said  plaintiff  therefore  prays  that  a  temporary  injunction  may  be 
allowed  herein,  enjoining  and  restraining  the  said  defendant,  as  such 
auditor  of  Hamilton  county,  Ohio,  from  placing  upon  the  tax  dupli- 
cate the  said  assets  in  the  hands  of  this  plaintiff,  as  such  assignee, 
the  taxes  upon  which  to  be  charged  against  this  plaintiff,  as  such 
assignee,  and  that  upon  the  final  hearing  hereof,  that  said  injunction 
may  be  made  perpetual,  and  for  such  other  and  further  relief  as  may 
be  just  and  equitable. 

\{Signature  and  verification  as  in  Form  No.  5929.')^ 

2 1 .  To  Restrain  Use  of  Organ  in  Church. 

Form  No.  i  0959. 

(Precedent  in  Hackney  w.  Vawter,  39  Kan.  615.)* 

\(^Title  of  court  and  cause  as  in  Form  No.  5911  .^^ 

The  plaintiff  in  this  action,  for  himself  and  others  situated  like  him- 
self, but  too  numerous  to  be  made  plaintiffs  in  this  action,  complains 
of  the  defendants  herein,  and  for  a  cause  of  action  against  them, 
says:  That  heretofore,  to  wit,  in  about  the  year  i87^,  there  was 
organized  in  the  city  of  Winfield,  Co^vley  county,  ICansas,  a  society  of 
christian  people  known  and  called  '"'■The  Christian  Church  of  Winfield, 
Kansas;"  that  a  lot  was  procured  by  the  said  Christian  society  in  said 
city,  and  a  cheap  building  erected  thereon  as  a  home  for  said  society 
in  said  city  to  hold  public  worship  in;  that  the  sole  guide  and  disci- 
pline accepted  for  the  worship  of  God  by  these  people  building  the 
said  church-house  was  found  and  is  pointed  out  in  the  New  Testa- 
ment scriptures;  that  during  the  early  years  of  said  organization  of 
the  above-named  congregation  it  was  weak  in  numbers  and  finances; 
that  sometime  about  the  year  i2>73,  under  and  in  pursuance  of  the 
laws  of  the  state  of  Kansas,  a  charter  was  filed  by  the  said  congre- 
gation, through  its  agents,  a  copy  of  which  said  charter  is  hereto 
attached,  marked  '*  Exhibit  A"  and  the  same  is  made  a  part  of  this 
amended  petition,  and  the  lot  and  the  building  hereinbefore  referred 
to  was  procured,  conveyed  to  and  held  by  the  trustees  mentioned  in 
said  "  Exhibit^,"  for  the  benefit  of  said  congregation;  that  at  the 
time  said  organization  was  perfected,  there  was  no  organ  or  other 
instrumental  music  allowed  to  be  used  or  permitted  to  be  used  by 
said  congregation  in  its  worship,  and  there  has  never  been  a  time 
smce  the  organization  of  said  congregation  that  an  organ  or  other 
instrument  of  music  was  so  allowed,  permitted,  or  countenanced,  until 
the  time  hereinbefore  complained  of;  that  under  the  rule  of  faith 

1.  The  matter  to  be  supplied  within  but  the  supreme  court  he'd  that  the 
[  ]  will  not  be  found  in  the  reported  petition  stated  a  cause  of  action  and 
case.  that   the   demurrer   of  the  defendants 

8.  In  this  case  a  demurrer  to  the  peti-    should  have  been  overruled, 
lion  was  sustained  in  the  lower  court,         See,  generally,  supra,  note  i,  p.  826. 

989  Volume  9. 


10959.  INJUNCTIONS.  10959. 

prescribed  for  the  conduct  of  a  christian  community,  organized  under 
the  name  of  the  Christian  church,  the  church-house  used  for  divine 
worship,  and  the  congregation  worshiping  therein,  are  distinct  and 
separate;  that  subsequent  to  the  building  of  the  church-house  here- 
inbefore referred  to,  and  about  the  year  i87^,  the  plaintiff  became 
under  the  ordinance  of  God  a  member  of  said  congregation;  that  at 
the  time  he  became  a  member  of  said  congregation,  an  organ  or  other 
instrument  of  music  was  not  permitted  or  allowed  to  be  used  during 
divine  worship  by  said  congregation,  because  unauthorized  by  the 
New  Testament  scriptures;  that  in  the  year  \Z83-Ji.,  the  said  congre- 
gation having  greatly  increased  in  numbers,  and  in  wealth  as  well, 
the  lot  and  building  used  as  a  place  for  divine  worship  by  the  said  con- 
gregation being  inadequate  in  size  to  accommodate  the  then  largely 
increased  congregation,  the  said  lot  and  building  were  sold  for  about 
six  hundred  dollars,  and  other  lots  were  secured,  and  a  church-house 
erected  thereon  at  the  cost  of  about  six  thousand  dollars,  which  by 
the  advance  of  the  price  of  property  is  worth  now  about  ten  thousand 
dollars,  as  a  house  of  worship  for  said  congregation;  that  the  same 
was  purchased  and  paid  for  by  voluntary  contributions  of  the  mem- 
bers of  said  congregation  and  others  as  well;  and  the  same  was  taken 
possession  of  by  the  said  congregation  as  a  house  of  worship,  and 
from  thence  hitherto  has  been  used  as  such;  that  at  the  time  the 
old  church  building  and  lot  were  sold  and  the  new  lots  and  buildings 
were  procured,  no  organ  or  other  instrument  of  music  was  employed, 
permitted,  or  countenanced  by  said  congregation  in  the  worship; 
that  at  the  time  the  said  congregation  took  possession  of  the  said 
church  building,  an  organ  or  other  instrument  of  music  was  not  used 
by  said  congregation  during  the  worship  in  said  building. 

Your  petitioner  further  says:  That  the  Christian  church  aforesaid 
has  no  ritual,  creed  or  form  for  its  faith  or  practice,  save  the  New 
Testament  scriptures,  and  the  New  Testament  scriptures  alone,  the 
word  of  God  being  its  only  rule  of  faith  and  practice;  and  where  the 
word  of  God  speaks,  either  in  commandments  or  precepts,  the  said 
church  speaks  and  where  the  word  of  God  is  silent  on  such  matters,  this 
church  is  also  silent;  that  in  all  matters  spiritual  the  church  has 
never  required  a  "  thus  saith  the  Lord,"  for  everything  to  be  said  and 
done  in  its  worship;  that  this  congregation  from  its  organization 
until  the  introduction  of  the  organ  at  the  time  and  in  the  manner 
herein  complained  of,  has  ever  required  either  precept  or  example 
from  the  New  Testament  scriptures  in  order  to  justify  the  introduc- 
tion of  any  custom  or  practice  whatever,  as  any  part  of  the  formula 
or  proceedings  in  divine  worship;  that  the  said  Christian  church  or 
congregation  is  religiously  separate  and  independent,  subject  to  no 
other  church  society,  convention  or  churches  whatever;  that  New 
Testament  commands,  example  and  precept,  in  the  plain  statements 
of  that  record,  settled  all  things  connected  with  the  religious  worship 
by  said  congregation;  that  the  said  congregation  has  ever  opposed 
any  and  all  innovations  of  man  and  matters  of  expediency  in  its 
worship  of  the  only  true  and  living  God,  believing  that  all  such  in- 
novations and  matters  of  expediency  are  not  only  unauthorized  by 
the  word  of  God,  but  are  positively  prohibited  and  therefore  sinful 
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and  calculated  to  create  dissensions  and  divisions  amongthe  disciples 
of  Jesus  Christ;  that  the  plaintiff  and  those  for  whom  this  action  is 
brought  believe  that  the  introduction  of  the  organ  and  its  use  by  the 
defendants  in  worship  by  said  congregation  is  such  an  innovation 
and  expediency  wholly  and  entirely  unauthorized  by  the  word  of  God, 
and  is  purely  and  solely  a  matter  of  expediency,  the  invention  of  man, 
and  therefore  sinful  and  contrary  to  the  express  commands  of  the 
word  of  God,  and  therefore  he  and  they  cannot  participate  therein; 
that  the  said  congregation  has  been  meeting  regularly  for  years  on 
each  Lord's  day  for  worship,  during  all  of  which  time  the  organ  and 
all  innovations  or  additions  have  been  excluded  from  the  worship  by 
said  congregation  upon  the  grounds  and  for  the  reasons  that  such 
innovations  were  both  harmful  and  sinful;  that  these  petitioners 
and  a  large  number  of  other  persons,  members  of  such  congregation, 
are  and  have  been  conscientiously  opposed  to  the  introduction  of 
such  organ  into  their  worship,  which  fact  was  well  known  to  the  said 
defendants  and  others  acting  with  them,  who  against  their  wish  and 
protest  forced  the  said  organ  into  the  worship  by  said  congregation; 
that  he  and  they  cannot  conscientiously  participate  in  divine  worship 
in  said  building  with  an  organ  or  other  instrument  of  music  used  in 
the  worship  by  said  congregation. 

That  about  the  month  of  February,  xZ86,  J.  M.  Vawter  was 
employed  by  said  congregation  as  its  preacher,  and  after  that,  and 
possibly  before  his  employment,  a  conspiracy  was  entered  into,  as 
plaintiff  believes,  between  the  said  Vawter  and  the  other  defendants, 
without  the  knowledge  or  consent  of  the  plaintiff  or  the  other  mem- 
bers of  the  congregation  opposed  to  the  use  of  the  organ  as  a  part 
of  the  worship;  whereby  an  organ  was  to  be  employed  by  said 
preacher  and  his  associates  in  the  regular  worship  of  said  congrega- 
tion in  said  house  of  worship;  and  that  afterward,  to  wit,  at  the 
same  time  and  place,  the  said  defendant  Vawter  commenced  his 
ministrations  as  preacher  for  said  congregation,  and  at  the  very 
first  opening  of  divine  service  held  by  him  an  organ  was  swung  into 
position,  an  organist  took  her  place,  and  the  exercises  were  opened 
by  instrumental  music,  and  this  against  the  wishes  and  protest  of 
this  plaintiff  and  other  members  of  said  congregation,  and  against 
the  objections  and  protests  of  a  majority  of  the  officers  of  said  con- 
gregation; that  in  church  government  of  this  and  and  all  kindred 
congregations  belonging  to  the  church  of  Christ,  Jesus  Christ  is  the 
recognized  head  of  the  church,  and  the  absolute  law-giver  of  his  king- 
dom, and  the  congregation  are  his  followers,  each  congregation 
being  separate  and  distinct  in  itself,  and  entirely  under  and  con- 
trolled in  religious  and  spiritual  matters  and  affairs  alone  by  the 
New  Testament  scriptures;  that  each  congregation  has  elders  and 
deacons,  the  business  of  the  elders  being  to  rule,  teach,  direct  and 
care  for  the  spiritual  affairs  of  the  congregation,  under  the  authority 
of  said  New  Testament  scriptures  only;  and  that  the  deacons,  more 
particularly  to  look  after  the  temporal  affairs  of  the  congregation 
under  the  said  authority;  and  this  congregation  always  has  had  a 
plurality  of  such  elders  and  deacons,  among  which  some  of  the 
defendants  assume  to  be,  and   that  from  the   date  last  aforesaid^ 
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thence  hitherto,  the  said  Vawter,  J.  J.  Carso?i  and  other  members  of 
said  congregation,  have  used,  kept  and  maintained  as  part  of  the 
worship,  organ  music  in  said  church  building,  without  the  consent 
and  over  the  objections  of  said  plaintiff  and  over  forty  other  mem- 
bers of  said  congregation,  and  a  majority  of  the  officers  thereof; 
that  this  plaintiff  and  those  who  are  opposed  to  the  use  of  said 
organ  in  the  manner  stated,  are  mostly  the  early  members  of  said  con- 
gregation, and  some  of  whom  were  the  charter  members  thereof,  and 
have  ever  since  its  foundation  had  their  spiritual  home  in  said  church, 
laboring  in  word  and  doctrine,  and  by  use  of  their  means,  to  the 
upbuilding  of  the  cause  of  Christ,  and  as  such  contributed  the  larger 
portion  of  the  means  necessary  to  erect  said  church  building,  of 
which  amount  this  plaintiff  contributed  more  than  one  hundred  dol- 
lars, while  the  said  defendants  and  those  acting  in  concert  with 
them  contributed  very  little  if  anything  to  the  erection  of  this  house 
of  worship,  and  the  most  of  said  defendants  were  not  members  of 
said  congregation  when  said  last-named  church-house  was  erected, 
and  did  not  contribute  anything  thereto;  but  after  the  plaintiff  and 
others  had  erected  this  elegant,  commodious  and  expensive  building 
as  a  home  for  themselves  in  their  old  age,  where  they  could  worship 
Almighty  God  in  accordance  with  the  teachings  of  the  New  Testa- 
ment scriptures,  the  said  defendants  and  those  confederating  with 
them,  regardless  of  the  rights  of  the  plaintiff  and  his  associates  have 
forced  into  the  worship  in  said  church  and  upon  said  congregation 
an  instrument  of  music  as  aforesaid,  without  their  consent  and  over 
their  positive  objections  thereto;  that  this  plaintiff  and  many  other 
members  of  said  congregation  will  not  and  can  not  engage  in  divine 
worship  in  said  building  when  said  organ  is  employed  in  connection 
therewith,  because  they  believe  it  is  a  sin,  and  wrong  in  the  sight  of 
God  to  do  so;  whereas,  those  who  persist  in  the  use  of  said  instru- 
ment have  no  objections  or  compunctions  of  conscience;  they  do 
not  believe  that  the  New  Testament  scriptures  command  the  use  of 
the  organ,  while  the  plaintiff  and  many  other  members  thereof 
believe  that  the  New  Testament  commands  that  it  be  not  used ;  and 
the  plaintiff  says  for  himself  and  others  that  while  they  contribute 
money  in  a  very  large  measure  to  build  this  edifice,  to  be  used  by 
them  in  the  worship  of  God,  the  defendants  and  others  acting  with 
them  contributed  but  little,  and  many  of  them  nothing  thereto,  and 
that  all  of  them  took  membership  with  such  congregation  well 
knowing  that  said  congregation  did  not  use  instrumental  music  in 
its  worship,  and  well  knowing  that  the  plaintiff  and  many  others 
would  never  consent  thereto;  and  the  plaintiff  further  says  that  the 
said  defendants  should  not  be  permitted  to  drive  the  plaintiff  and 
the  other  members  opposed  to  said  organ,  out  of  their  own  house 
by  the  use  of  said  organ  in  the  worship  therein,  as  they  have  done 
and  purpose  to  continue  to  do  unless  restrained  by  this  court. 

That  by  reason  of  the  use  of  said  organ  in  the  worship  in  said 
church  building  as  aforesaid,  this  plaintiff  and  a  large  number  of 
other  members  of  said  congregation  have  for  conscientious  reasons 
been  forced  to  absent  themselves  from  worship  with  said  con- 
gregation on   every  Lord's  day  since  that  time,  and  have  been  pre- 
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vented  from  meeting  with  said  congregation  for  worship  therein  as 
they  had  formerly  done;  that  they  have  tried  to  persuade,  and  used 
every  other  means  in  their  power  to  dissuade  the  said  defendants 
and  their  associates  from  the  use  of  said  instrument  in  the  worship 
of  said  church,  to  the  end  that  they  might,  in  the  future  as  in  the 
past,  worship  God  as  divinely  directed,  but  without  avail;  and  that 
he  and  they  are  now  left  without  any  remedy  whatever;  and  that 
there  is  no  other  church-house  or  place  convenient  where  they  can 
congregate  to  worship  God,  and  they  do  not  feel  at  liberty  to  give 
up  this  their  house  of  worship  to  persons  who  contributed  nothing  to 
the  erection  of  the  same;  and  that  said  organ  is  a  new  innovation, 
forced  upon  the  said  congregation  by  said  defendants,  and  that  those 
members  opposed  to  the  use  of  said  organ  in  the  worship  have  either 
got  to  stultify  themselves,  and  smother  their  convictions  of  right 
and  wrong,  and  submit  to  that  which  they  believe  to  be  an  abomina- 
tion in  the  sight  of  the  Lord  by  consenting  to  and  being  a  party  to 
the  use  of  said  organ  in  said  church,  or  they  must  go  out  and  remain 
out  of  said  house  of  worship  and  turn  it  over  to  people  who  have 
perverted,  as  plaintiff  believes,  the  worship  of  Almighty  God  therein, 
yet  who  have  not  contributed  a  nickel  toward  the  erection  of  said 
house;  that  the  saidy.  D.  Lee,  S.  J.  Smock,  J.  J.  Carson,  Hiram  Smed- 
ley  and  J.  W.  Warner  assume  to  be  the  trustees  of  said  church  prop- 
erty, and  the  said  J.  J.  Carson  is  an  elder  of  said  congregation,  and 
the  said  J.  D.  Lee,  T.  B.  Tandy,  Andrew  Journey,  T.  V.  Ray,  and  J. 
W.  Warner  assume  to  be  deacons  of  said  congregation;  that  the  use 
of  said  church-house  by  said  defendants  as  complained  of  herein  is  a 
usurpation  of  the  property  rights  of  the  plaintiff  and  his  associates 
thereon.  Under  these  circumstances,  and  acting  solely  from  the 
holiest  feelings  of  the  human  heart,  absolutely  satisfied  of  the  divine 
condemnation  in  the  use  of  the  said  instrument  in  the  worship  of 
God,  with  no  remedy  within  him  or  themselves,  this  plaintiff,  and 
others  for  whose  benefit  this  action  is  brought,  ask  and  demand  that 
these  defendants,  and  all  others  actuated  by  like  impulses,  be  forever 
enjoined  from  the  use  or  employment  by  said  defendants  of  an  organ 
or  other  instrument  of  music  in  said  house  of  worship,  restraining 
and  prohibiting  the  use  of  said  organ  in  divine  worship  in  said  con- 
gregation, or  otherwise  in  said  house;  and  for  such  other  and  further 
relief  as  to  the  court  may  seem  proper,  as  in  duty  bound  will  they 
ever  pray,  and  that  they  and  each  of  them,  and  all  others  acting  with 
them,  be  forever  enjoined  from  so  using  said  church-house. 
[(^Signature  and  verification  as  in  Form  No.  5dn.y^ 

22.  To  Restrain  Use  of  Plaintiff's  Name  in  Patent  Medicine 

Advertisement. 

Form  No.  10960. 

(Precedent  io  Mackenzie  v.  Soden  Mineral  Springs  Co.,  27  Abb.  N.  Cas. 
(N.  Y.  Supreme  Ct.)  402.)' 

1.  The  matter  to  be  supplied  within    junction  in  this  case  see  infra.  Form 
[]  will  not  be  found  in  the  reported  case.     No.  10990. 

2.  For  the   form  of  preliminary  in-        See,  generally,  supra,  note  2,  p.  826. 
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[(Commencing  as  in  Form  No.  5926. y\^ 

First.  That  plaintiff  is  a  physician  and  surgeon  residing  in  London, 
England,  and  practising  his  profession  there  and  elsewhere;  that 
plaintiff,  for  his  attainments  and  services  in  the  cause  of  medical 
science,  has  been  knighted  and  is  widely  known  in  England  and 
America  and  elsewhere  by  his  name  and  title  of  Sir  Morell  Mackenzie 
as  a  specialist  in  diseases  of  the  throat,  and  as  such  is  frequently 
consulted  by  physicians  and  others  in  and  from  the  United  States  of 
America,  where  he  has  a  widespread  and  well-established  reputation 
as  an  authority  upon  the  treatment  of  diseases  of  the  throat. 

Second.  That  defendant,  Soden  Mineral  Springs  Company,  Limited, 
is  a  domestic  corporation,  organized  and  existing  under  the  laws  of 
the  State  oi  New  For^,  with  a  capital  of  two  hundred  and  fifty  thousand 
dollars,  and  is  extensively  engaged  in  a  manufacture  and  sale  of  a 
medical  preparation  known  and  described  by  it  as  ^'•Soden  Mineral 
Pastilles"  z.%  its  sole  business;  and,  upon  information  and  belief, 
that  the  defendant,  the  Eisner  and  Mendelson  Company,  is  a  foreign 
corporation  engaged  in  business  in  the  city  and  county  of  New  York, 
and  that  it  is  acting  as  the  agent  for  the  sale  of  the  said  Soden 
Mineral  Pastilles. 

Third.  That  the  defendants,  as  an  inducement  to  the  public  to 
purchase  said  pastilles  and  as  evidence  of  their  merits,  have  placed 
around  each  box  of  said  pastilles  a  printed  or  written  slip  containing 
the  words  '■^The  Soden  Mineral  Pastilles  are  specially  beneficial  in 
catarrhal  diseases  of  the  air  passages,  which  include  sore  throat, 
coughs,  bronchitis,  and  lung  troubles,"  and  after  said  words  there  is 
printed  the  plaintiff's  name,  '■''Sir  Morell  Mackenzie^'  in  pretended 
fac-simile  of  this  plaintiff's  signature;  that  one  of  said  printed  slips, 
taken  from  a  box  of  said  pastilles,  is  annexed  thereto  and  marked 
"Exhibit^." 

Fourth.  That  defendants  have  extensively  advertised  and  are  now 
extensively  advertising  said  pastilles  throughout  the  United  States, 
and  in  such  advertisements  are  setting  forth  that  the  same  are 
approved  and  commended  by  this  plaintiff,  and  stating  among  other 
things,  in  such  advertisements,  that  "  the  genuine  Soden  Mineral 
Pastilles  must  have  the  testimonial  and  signature  of  Sir  Morell 
Mackenzie  around  each  box;"  that  a  copy  of  one  of  said  advertise- 
ments taken  from  theiWw  York  Times  ol  March  18,  iS91,  is  annexed 
hereto  and  marked  "  Exhibit  B." 

Fifth.  That  defendants  are  also  issuing  with  said  pastilles  a  circu- 
lar containing  a  printed  letter  purporting  to  be  of  this  plaintiff,  of 
which  the  following  is  a  copy: 

"  19  Harley  Street, 

Cavendish  Square,   W. 

Sir  Morell  Mackenzie  writes:  I  have  watched  the  effects  of  the 
Soden  Waters  for  a  considerable  period  and  regard  them  as  extremely 
valuable  in  obstinate  catarrhal  affections  of  the  throat.  The  small 
amount  of  iron  which  they  contain  renders  them  very  useful  in  the 
stages  of  throat  consumption,  and  they  do  good  in  nearly  all  cases 
of  relaxation  of  the  mucous  membrane. 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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The  pastilles  offer  a  most  convenient  method  of  using  the  waters, 
producing  both  a  local  and  general  effect.  They  are  especially 
beneficial  in  catarrhal  diseases  of  the  air  passages;  I  have  frequently 
found  them  of  great  service  in  the  case  of  singers  and  public  speakers. 

(Signed)  M or  ell  Mackenzie.,  M.  T).,  London. 

Late  physician  to  the  London  hospital,  consulting  physician  to  the 
hospital  for  diseases  of  the  throat,  Golden  Square,  and  physician  to 
the  royal  society  of  musicians. 

September  2,  i8<?7." 

That  a  copy  of  said  circular  is  annexed  hereto  and  marked 
"Exhibit  C." 

Sixth.  That  said  defendant,  the  Eisner  &*  Mendelson  Company,  as 
sales  agent  of  the  defendants,  the  Soden  Mineral  Springs  Company, 
Limited,  or  on  its  own  behalf  and  for  its  own  profit,  has  published 
and  circulated  said  advertisements,  circulars  and  wrappers  containing 
alleged  letters  and  statements  by  plaintiff  commending  said  Soden 
Mineral  Pastilles,  and  continues  to  publish  said  advertisements,  circu- 
lars and  wrappers  extensively.  That  said  defendants  have  offices 
together  and  are  united  in  some  manner,  the  particulars  of  which  are 
unknown  to  the  plaintiff,  in  the  sale  of  said  Soden  Mineral  Pastilles, 
and  in  the  publishing  and  circulating  of  said  circulars,  wrappers  and 
advertisements  calling  attention  and  commending  the  same,  and  both 
said  defendants  derive  profit  from  such  unauthorized  use  of  plaintiff's 
name. 

Seventh.  The  plaintiff  has  no  knowledge  of  the  merits  or  value  of 
said  pastilles  which  are  being  made  and  sold  by  defendants,  nor  of 
their  composition  nor  effect.  That  he  does  know  of  a  prepara- 
tion made  of  the  Soden  Waters  evaporated,  and  has  guardedly  and, 
under  certain  circumstances,  recommended  the  same;  but  this  plain- 
tiff has  not  at  any  time  given  to  defendants  any  right  or  authority  to 
use  his  name  in  commendation  of  their  said  pastilles  or  in  any  manner 
whatever,  nor  to  use  any  of  the  advertisements  or  statements  pur- 
porting to  come  from  plaintiff,  and  thus  fraudulently  held  out  to  the 
public  as  being  the  plaintiff's. 

Eighth.  That  plaintiff  denies  that  the  letters  and  statements 
attributed  to  him  in  said  Exhibits  "^4,"  "  ^  "  and  "  C,"  or  any  of  the 
other  advertisements  and  circulars  issued  by  defendants  are  true 
copies  of  any  letters  which  he  has  at  any  time  heretofore  written. 
He  denies  that  he  has  at  any  time  written  any  letters  whatever  to 
these  defendants  or  either  of  them,  and  he  avers  that,  if  at  any  time 
any  letters  have  been  written  by  him  to  any  person  whomsoever  in 
which  he  commended  any  pastilles  or  preparations  made  from  the 
Soden  mineral  spring  water,  said  letters  were  not  for  publication,  and 
that  whatever  right  of  publication  existed  in  such  letters  belonged 
to  this  plaintiff. 

Ninth.  That  said  use  of  plaintiff's  name  by  defendants,  and  trad- 
ing upon  his  professional  reputation  in  their  said  advertisements, 
circulars,  wrappers  and  other  publications  is  a  fraud  upon  the  public 
and  upon  this  plaintiff;  is  wholly  unauthorized,  and  is  injurious  to 
plaintiff's  professional  standing  and  reputation,  and  offensive  to  his 
feelings.     That,  as  it  is  a  part  of  the  written  and  unwritten  code  of 
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medical  ethics  in  the  civilized  world  that  a  practicing  physician  shall 
have  no  interest  in  any  proprietary  medicine  or  surgical  instrument, 
and  that  he  shall  not  recommend  any  medicines  which  are  known  as 
patent  or  proprietary  medicines  for  general  use  by  the  public  without 
their  being  recommended  for  the  special  case  of  the  disease  under 
the  advice  of  the  physician,  any  such  ownership  or  recommendation 
by  a  physician  does  injury  to  the  public,  casts  reproach  upon  him, 
the  physician  recommending  the  same  indiscriminately  injures  his 
medical  standing  and  reputation,  and  commits  lasting  and  permanent 
injury  to  his  standing  with  patients  and  his  professional  brethren,  not 
only  because  such  ownership  or  recommendation  constitutes  a  breach 
of  professional  ethics,  but  because  such  recommendation  implies  a 
disregard  of  the  scientific  truth  that  no  medicine  of  any  kind  can  be 
safely  recommended  to  the  laity  for  general  use  without  regard  to 
the  special  circumstances  of  the  patient's  case.  That,  in  addition  to 
the  breach  of  professional  etiquette  and  duty  thus  committed  by  a 
physician  who  recommends  proprietary  medicines  for  purposes  of 
advertisement  and  for  general  public  consumption,  a  suspicion  is  cast 
upon  the  physician  that  he  has  a  personal  pecuniary  interest  in  the 
medicine  that  he  recommends  or  is  thus  recommended,  to  the  great 
irremediable  loss  of  his  professional  prestige  and  personal  standing. 

Tenth.  That  plaintiff  has  received  many  intimations  and  evidences 
of  loss  of  esteem  and  practice  arising  from  defendant's  said  publica- 
tions, and  has  come  to  personal  pecuniary  loss  thereby.  That  the 
continuation  of  these  publications'  injures  and  has  a  tendency  to 
injure  more  and  more  the  professional  standing  of  the  plaintiff  and 
the  income  which  he  derives  from  his  profession;  and  that  much 
injury  in  that  regard  has  already  resulted  to  plaintiff  therefrom;  to 
his  damage,  as  he  is  informed  and  verily  believes,  in  the  sum  of  more 
than  ten  /Aousaud  dollars  (^10,000). 

Eleventh.  That  there  is  no  other  physician  of  the  name  of  plaintiff 
having  any  repute  as  an  authority  on  diseases  of  the  throat,  and  that 
in  the  use  of  the  name  of  Sir  Morell  Mackenzie  in  the  said  advertise- 
ments, circulars,  wrappers  and  other  publications,  defendants  refer 
to  and  mean  this  plaintiff. 

Twelfth.  That  plaintiff  asks  for  an  'vciywnoXxovi  pendente  lite,  and  for 
a  permanent  injunction  against  said  unwarranted  and  improper  use 
of  his  name  by  these  defendants.  The  plaintiff  has  no  adequate  and 
available  remedy  at  law  against  said  publications  by  any  action  for 
damages,  inasmuch  as  the  injury  is  a  continuous  one  and  would 
involve  endless  litigation,  and  is  furthermore  of  such  a  nature,  affect- 
ing plaintiff's  reputation  in  places  far  remote  from  each  other 
throughout  Great  Britain  and  America,  and  that  its  extent  could  not 
be  measured  or  estimated,  or  proof  of  the  full  measure  thereof  pro- 
cured, and  that  plaintiff  is  remediless  at  law. 

Wherefore,  plaintiff  prays  judgment: 

(i)  That  the  defendants,  their  officers,  agents,  servants  and  sales 
agents,  be  forever  enjoined  and  restrained  from  publishing  or  circu- 
lating any  letter  or  part  of  a  letter  written  by  plaintiff  or  alleged  to 
have  been  written  by  him,  and  from  publishing  or  advertising  any 
statement  or  opinion  at  any  time  expressed  by  plaintiff,  or  alleged  or 
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pretended  to  have  been  expressed  by  plaintiff  regarding  Soden  Mifierai 
Pastilles  or  any  other  medical  preparation,  and  from  in  any  manner 
using  or  publishing  plaintiff's  name  in  their  business  or  in  aid  or 
furtherance  thereof. 

(2)  That  the  said  defendants,  their  agents  and  servants,  and  all 
other  persons  circulating  or  publishing  said  advertisements,  circulars 
or  wrappers,  or  any  other  publication,  circular,  cut  or  device  con- 
taining any  recommendations  by  plaintiff  of  said  Soden  Mineral 
Pastilles,  or  having  any  such  advertisement,  circular,  publication,  cut 
or  device  in  his  or  their  possession  or  control,  be  required  to  sur- 
render the  same  to  be  destroyed, 

(3)  For  a  temporary  injunction  against  the  acts  aforesaid  during 
the  pendency  of  this  action. 

(4)  And  for  such  other  and  further  relief  as  may  be  just  in  the 
premises. 

(5)  For  ten  thousand  AoWslts  ($10,000)  damages  by  reason  of  the 
acts  aforesaid,  together  with  the  costs  of  this  action, 

[(^Signature  and  verification  as  in  Form  No.  5926.^)^ 

23.  To  Restrain  Waste, 
a.  By  Lessee. 
Form  No.  10961. 
(Conn.  Prac.  Act,  p.  114,  No.  183.)* 
{Commencing  as  in  Form  No.  5912.') 

1.  The  plaintiff  owns  in  fee  a  house  in  Danbury,  known  as  No.  100 
Main  street. 

2.  The  defendant  is  in  possession  of  said  house,  under  a  lease  from 
the  plaintiff. 

3.  Said  house  contains  in  each  bed-room,  a  marble  wash-basin  in  a 
stationary  wash-stand,  supplied  by  pipes  with  water,  from  a  tank  in 
the  attic. 

4.  The  defendant  threatens  to  remove  said  basins,  pipes,  and  wash- 
stands  from  said  house,  and  has  detached  six  of  said  basins  and  wash- 
stands,  in  order  to  remove  them;  all  of  which  is  without  the  plaintiff's 
consent. 

The  plaintiff  claims: 

(i)  An  injunction  to  restrain  said  waste. 

(2)  $100  damages. 

(Concluding  as  in  Form  No.  5912.) 

b.  By  Tenant  for  Life. 
Form  No.  10962. 

(Precedent  in  Fales  v.  Currier,  55  N.  H.  392.)* 

[(^Venue  and  address  as  in  Form  No.  109 JfS.)^- 

George  Fales,  Joshua  Blood,  and  Hannah  Blood,  wife  of  said  Joshua 

1.  The  matter  to  be  supplied  within  8.  A  demurrer  to  this  bill  was  over 
[  ]  will  not  be  found  in  the  reported  case,     ruled. 

2.  See,  generally,  supra,  note  i,  p.  826.         See  generally,  supra,  note  i,  p.  826. 
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Bloody  all  of  Pepper  ell  in  the  county  of  Middlesex^  and  Charles  Wilson 
and  Clara  Wilson,  wife  of  said  Charles  Wilson,  both  of  Boston  in  the 
county  of  Suffolk,  all  of  the  commonwealth  of  Massachusetts,  and 
John  M.  Barber,  Mary  M.  Barber,  wife  of  said  John  M.  Barber, 
Hiram  Barber  and  Lucy  A.  Barber,  wife  of  said  Hiram  Barber,  all  of 
Canaan  in  the  county  of  Grafton  and  state  of  New  Hampshire,  com- 
plain against y<?^«  Currier,  of  said  Canaan,  and  say,  that  oxi^  Joseph 
Bartlett,  late  of  Canaan,  now  deceased,  on  the  eighteenth  day  of  Janu- 
ary, A.  D,  \^18,  conveyed  by  warranty  deed  in  common  form  to  one 
Polly  Bartlett,  a  daughter  of  the  said  Joseph  Bartlett,  and  to  her 
"children,"  the  following  tract  of  land,  situated  in  the  town  of 
Canaan  aforesaid,  bounded  and  described  as  follows,  to  wit,  — 
"  Bounded  on  the  east  line  of  said  Bartlett' s  home  farm,  on  the  north 
side  of  the  highway  that  leads  from  said  Bartlett' s  to  Dorchester,  on 
the  west  side  of  the  Gale  land  (so  called),  and  to  extend  northerly 
far  enough  to  contain  ^f/"/)'  acres  by  measure,  it  being  a  part  of  the 
third  division  of  the  right  oi  John  Trible  grant  in  said  Canaan;  "  that 
the  said  Mary  M.  Barber,  Lucy  A.  Barber,  George  Bales,  Hannah 
Blood,  and  Clara  Wilson  are  the  children  of  said  Polly  Bartlett;  that 
subsequent  to  the  date  of  said  deed,  the  said  Polly  Bartlett  married 
one  Oren  Bales,  late  of  said  Canaan,  by  whom  the  above  named  Jive 
children  were  born;  and  that  the  ?,di\d  Polly  Bartlett,  now  Polly  Pales, 
widow  of  said  Oren  Pales,  is  still  living,  and  that  she,  the  said  Polly, 
after  the  birth  of  said  children  above  named,  has  conveyed  the  above 
described  piece  of  land,  her  said  husband,  Oren  Pales,  joining  with 
her,  and  that  the  same  land  has  been  from  time  to  time  conveyed, 
and  is  now  held  by  sai\d  John  Currier;  and  that  your  complainants 
claim  that  said  Polly  Bartlett,  now  Polly  Pales,  took  only  a  life  estate 
in  said  land  by  virtue  of  said  deed;  that  after  her  decease  said  land 
belongs  to  said  children  above  named;  that  she  nor  her  assigns  can 
commit  waste  on  said  land.  Your  complainants  further  represent, 
that  the  said  John  Currier,  without  right  or  license  from  your  com- 
plainants, has  cut  a  large  number  of  trees,  to  wit,  fifty  spruce  trees 
and  one  hundred  hemlock  trees,  and  has  peeled  and  carried  away 
twenty  cords  of  bark  from  said  lot,  and  is  now  cutting  hemlock  trees 
and  peeling  the  bark  from  the  same,  all  of  which  are  upon  the  lot 
aforesaid  described. 

Whereupon  the  said  complainants  pray  that  the  defendant  may  be 
restrained  by  the  order  and  injunction  of  said  court  from  committing 
further  waste,  from  cutting  the  trees  standing  and  growing  upon  said 
lot,  and  from  taking  the  bark  from  the  same;  that  an  account  may 
be  taken  of  all  the  trees  the  defendant  wrongfully  cut  or  de- 
stroyed, and  for  all  bark  taken  and  sold,  or  removed  from  said  lot, 
for  all  timber  cut,  taken,  and  removed  from  said  lot,  as  afore- 
said, and  the  defendant  ordered  to  make  a  reasonable  compensation 
to  the  plaintiffs  for  all  the  waste  done,  committed,  or  suffered  by  him 
on  the  premises,  and  for  all  damages  occasioned  thereto  by  his 
mismanagement  or  neglect,  and  for  such  other  relief  as  may  be  just. 

{{^Signature  as  in  Perm  No.  109 JiS.')^- 

1.  The  matter  to  be  supplied  within  f  ]  will  not  be  found  in  the  reported  case. 
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IL  NOTICE,  MOTION,  ORDER  TO  SHOW  CAUSE,  ETC. 

1.  Notice  of  Application. 

a.  In  General. 

Form  No.  10963. 
(Mo,  Rev.  Stat.  (1889),  p.  2276,  No.  2og.)* 
John  Doe,  plaintiff,      )  ^^  ^^^  ^^^^^  ^^^^^^  ^.^^^.^  ^^^^^^  ^^^^^  ^^ 

«•  i     ^^^^"fr     A     .   \       Missouri   'm  yacsition,  Ju/y  SO.  i89S. 
Richard  Roe,  defendant.  )  '  •>  j    y      ■> 

To  Richard  Roe,  the  above  named  defendant: 

You  are  hereby  notified  that  plaintiff  will,  on  the  eighteenth  day  of 
August,  xW8,  at  the  court-house,  in  Clinton,  Henry  cowxiVj ,  make  appli- 
cation to  the  judge  of  the  Henry  circuit  court  for  an  injunction  and 
restraining  order  to  enjoin  you,  your  servants  and  agents,  from  {state 
what  acts  the  petition  asks  that  he  be  restrained  from  doing)  until  some 
further  order  be  made  in  the  premises,  when  and  where  you  can 
appear  if  you  see  proper. 

John  Doe^ 
By  James  S.  Silvey,  his  attorney. 

Form  No.  10964. 

(Precedent  in  Sargent  v.  Union  School  Dist.,  63  N,  H.  528.)' 

To  any  Justice  or  Justices  of  said  court: 

The  foregoing  bill  having  been  filed  with  the  clerk  of  said  court, 
the  plaintiff  prays  a  temporary  injunction. 

By  his  attorney,  Mason  W.  Tappan. 
The  defendants  are  notified  that  a  hearing  on  the  foregoing  peti- 
tion will  be  had  before  one  or  more  justices  of  said  court,  at  the  senate 
chamber  in  Concord,  on  Monday,  February  22,  1S86,  at  11  o'clock  A.  m. 

Mason  W.  Tappan. 

b.  When  Receiver  is  Also  Sought. 

Form  No.  10965.' 
(  Title  of  court  as  in  Form  No.  5926.) 

1.  Missouri  —Rev.    Stat.   (1889),   §     To  Mr.  Chief  Justice  &r§<f«/: 

5493.    See  also  statutes  cited  J«/>rrt,  note  TAe  town  of  Sanbornton   prays   that 

I,  p.  826.  the  injunction  sought  in  the  foregoing 

2.  This  petition  or  motion  and  notice  bill  be  granted  by  the  said  chief  jus- 
must  be  written  upon  the  original  bill  tice,  the  said  bill  having  been  duly 
or  a  copy  thereof.  See  N.  H.  Court  filed,  and  the  said  court  not  being  in 
Rules,  56  N.  H.  617.  session. 

Another  form  is  set  out  in  Sanborn-         Town    of  Sanbornton,    by   Eastman, 

ton  V.  Tilton,  53  N.  H.  439,  as  follows,  Page  df  Albin,  their  solicitors." 
to  wit:  3.    This   form   is   copied     from   the 

"  In   the    Supreme  Judicial  Court  —  record  in  People  v.  Buffalo  Stone,  etc., 

Belknap,  ss.  Co.,  131  N.  Y.  140. 
The  town  of  Sanbornton  v.  The  town  of        See,  generally,    the   list  of  statutes 

Tilton.  cited  supra,  note  i,  p.  826. 
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The  People  of  the  State  of  New  York 

vs.  \  Notice  of  Motion. 

The  Buffalo  Stone  and  Cement  Company. 

To  the  Defendant:  You  will  please  take  notice  that  upon  the  annexed 
affidavit  of  Rufus  M.  Choate,  Frank  C.  Longnecker,  George  Rupp  and 
Henry  W.  Brendel,  and  upon  the  papers  heretofore  served  upon  you 
on  an  application  for  leave  to  bring  a  suit  against  you  to  dissolve 
your  charter,  and  upon  the  summons  and  complaint  heretofore  served 
upon  you  in  this  action,  motion  will  be  made  at  a  special  term  of  this 
court,  appointed  to  be  held  May  20th,  i8<?P,  at  10  a.  m,  on  that  day 
or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  enjoining 
and  restraining  the  defendant  the  Buffalo  Stone  and  Cement  Company 
and  any  of  its  directors,  trustees,  or  other  officers  from  exercising 
any  of  its  corporate  rights,  privileges  and  franchises,  and  from  collect- 
ing or  receiving  any  debt  or  demand,  and  from  paying  out  or  in  any 
way  transferring  or  delivering  to  any  person  any  money,  stock, 
property  or  effects  of  the  company,  and  also  for  an  order  appointing 
some  suitable  and  proper  person  receiver  of  the  effects  of  the  said 
defendant. 

Dated  May  8th,  i889. 

Yours,  etc. 

Charles  F.  Tabor,  Attorney-General, 

Albany,  N.  Y 

2.  Order  to  Show  Cause.^ 


1.  Order  for  Rule  to  Show  Cause.  —  In 

Clark  V.  Washington,  145  Pa.  St.  566, 
the  order  for  a  rule  to  show  cause  was 
as  follows,  to  wit:  "  And  novf,July  7, 
189/,  at  the  instance  of  the  plaintiff  to 
this  bill,  a  rule  is  awarded  upon  the 
defendants  to  show  cause  why  jurisdic- 
tion should  not  be  taken  of  the  said 
bill,  and  why  leave  should  not  be  given 
to  move  for  a  special  injunction  against 
the  defendants  as  prayed  for;  return- 
able before  the  court  in  banc,  on  the 
frst  Monday  of  October  next.  And  leave 
is  given  that  the  bill  may  be  filed  in  the 
Prothonotary's  office  for  the  IVestem 
District,  subject  to  the  decision  of  the 
court  upon  said  rule." 

In  New  York  v.  Conover,  5  Abb.  Pr. 
(N.  Y.  C.  PI.)  257,  the  order  was  as 
follows,  to  wit:  "On  reading  the  com- 
plaint in  this  action,  supplemental  to 
the  original  complaint  of  the  same 
plaintiffs  against  the  first  three  defend- 
ants above  named,  together  with  the 
affidavit  oi  Richard  Busteed,  duly  veri- 
fying the  same;  and  on  motion  of  Mr. 
Busteed,  attorney  for  the  plaintiffs,  it  is 
ordered  that  the  said  plaintiffs  have 
leave  to  file  and  prosecute  the  said  sup- 
plemental complaint  against  the  above- 
named  defendants,  and  upon  the  said 


complaint  and  affidavit  it  is  further  or- 
dered that  the  said  defendants,  John  R. 
Farrington,  Henry  Bertholf  and  David 
Dudley  Field,  show  cause,  at  a  special 
term  of  this  court,  to  be  held  at  the 
City  Hall  of  the  city  of  New  York,  on 
the  23rd  day  of  July,  instant,  at  ten 
o'clock  in  they^r^'noon  of  that  day,  why 
they  and  each  of  them,  their  attorneys 
and  agents,  and  all  persons  acting  for 
or  under  them,  should  not  be  restrained 
by  the  injunction  order  of  this  court 
from  removing,  or  causing  to  be  re- 
moved, the  books,  maps,  records,  docu- 
ments, and  other  property  and  papers 
in  the  said  supplemental  complaint 
mentioned,  or  any  or  either  of  them, 
and  from  interfering  with  the  same  or 
any  of  them  in  any  manner  or  way 
whatever;  and  until  the  decision  of 
said  court  granting  or  refusing  such 
injunction  in  the  premises,  it  is  ordered 
that  said  Farrington,  Bertholf  &nA  Field 
be,  and  they  are  hereby,  restrained  as 
aforesaid." 

See  also  a  form  in  Prader  z\  Grim, 
13  Cal.  586. 

Betnm  to  Bnle.  —  In  Wilson  v.  Flor- 
ence, 40  S.  Car.  290,  is  set  out  the  fol- 
lowing return  to  a  rule  to  show  cause, 
to  wit:   "  The    relator   herein,  the   city 
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Form  No.  10966.* 

Upon  the  within  bill  let  an  order  issue  to  the  defendants  to  appear 
at  the  court-house  in  Boston^  on  Tuesday,  the  seventh  day  of  August, 
current,  at  half -past  nine  o'clock  in  the/i^r^noon  and  show  cause  why 
an  injunction  should  not  issue  as  prayed  for. 

Marcus  P.  Knowlton,  J.  S.  J.  C. 
August  S,  1S88. 

Form  No.  10967. 

(Precedent  in  Buncombe  County  v.  Payne,  123  N.  Car.  451.)' 

North  Carolina,      \  Superior  Court.      At   Chambers  at    Waynesville, 
Buncombe  County.  \  N.  C,  the  29th  day  of  December,  i897. 

The  Board  of  Commissioners  for  the  County^ 
of  Buncombe  (T'.  C.  Brown,  Chairman, 
S.  J.  Ashworth  and  T.  H.  Weaver,  Com- 
missioners) and  T.  C.  Brown,  Plaintiffs, 
vs. 
W.    R.    Payne,    Treasurer    of    Buncombe 
County,  Defendant. 
On  motion  of  Moore  and  Moore,  Mark  W.  Brown  and  A.  C.  Avery, 
attorneys  for  plaintiffs,  and  upon  reading  the  foregoing  complaint 
used  as  an  affidavit,  and  exhibits  thereto  attached;  it  is  considered 
and  adjudged  by  the  Court  that  upon  the  filing  by  the  plaintiffs  of 
an  undertaking  in  the  sum  of  two  hundred  and  fifty  dollars,  in  form  as 
required  where  restraining  orders  are  granted,  the  Clerk  will  cause  a 
copy  of  the  complaint  and  this  order  to  be  served  upon  the  defend- 
ants as  notice  to  show  cause  before  the  undersigned  Judge  of  the 
Twelfth  Judicial  District,  at  Chambers  at  Waynesville,  N.  C,  on  the 
17th  day  oi  January,  i898,  why  an  order  shall  not  be  granted  restrain- 
ing the  said   defendant  perpetually  from  paying  any  part  of  the 
interest  or  principal  of  the  bonds  mentioned  in  the  complaint  as 
issued  on  the  1st  day  of  July,   iS95,   and   that  meantime  the  said 
defendant  be  enjoined  and  restrained  from  paying  any  part  of  the 
interest  or  principal  of  said  bonds. 

W.  L.  Norwood, 
Judge  of  the  12th  Judicial  District. 
North  Carolina  —  Buncombe  County, 
To  the  Sheriff  of  said  County  of  Buficombe,  greeting: 

The  plaintiff's  in  the  above  order  having  filed  the  undertaking 
required  by  said  order,  which  has  been  properly  justified  and  duly 

council  of  Florence,  \h.xow^\i\\.%2X\.oxne.y,  relator's  allegalions  in  support  of  its  op- 

JV.  W.  Harllee,  making  return  to  a  rule  position  to  the  prayer  for  injunction  re- 

issued    by   this  court,  dated  November  /erring    specifically    to    affidavits    and 

zqth,  l8<?j,  requiring  said   city  council  official  certificates  submitted.) 
to  show  cause  before  this  court,  at  //        Wherefore,  your  relators   pray   that 

o'clock    on     Monday,    the    4th    day   of  said  application  be  refused,  and  petition 

December,  A.  D.  iSpj-,  why  an  injunction  dismissed,  with  such  other  relief  as  to 

should  not  issue  restraining  said  coun-  the  court  may  seem  meet  and  proper." 
cil  from  from  issuing  the  bonds  of  the         See  also  form  in  Columbia  v.  Tindal, 

corporation   in  the  sum  of  twenty-five  43  S.  Car.  547. 

thousand dioWaxs,  shows  for  cause:  1.  See,  generally,   the  statutes  cited 

{Here  followed  in  numbered  paragraphs  supra,  note  I,  p.  826. 
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approved,  you  are  hereby  commanded  and  required  forthwith  to  exe- 
cute said  order  upon  the  defendant  named  therein  by  delivering  a 
copy  of  the  foregoing  complaint  and  a  copy  of  said  order  to  him. 
This,  the  29th  day  of  December,  jS97 

J.  L.  Cathey,  Clerk  Superior  Court. 

3.  Summons. 

Form  No.  10968. 

(82  Me.  6o7.)» 

(seal)  State  of  Maine. 

Kennebec,  ss. 

To  the  Sheriffs  of  our  several  Counties,  or  either  of  their  Deputies: 
Greeting. 

We  command  you  that  you  summon  Richard  Roe  (if  he  may  be 
found  in  your  precinct)  to  appear  before  the  justices  of  the  Supreme 
Judicial  Court  of  the  State  of  Maine,  to  be  holden  at  the  court-house 
at  Augusta,  in  the  State  of  Maine,  on  Monday,  the  fourth  day  of 
January,  a.  d.  i89<9,  at  nine  o'clock  A.  m.,  then  and  there  to  show 
cause,  if  any  he  have,  why  an  injunction  should  not  be  granted  as 
prayed  for  in  the  bill  of  complaint  of  John  Doe. 

Hereof  fail  not,  and  make  due  return  of  this  writ,  with  your  doings 
thereon,  into  our  said  court. 

Witness,  the  Honorable  John  Marshall,  a  Justic  of  said  Court,  at 
Augusta  aforesaid,  the  second  day  oi  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-eight. 

Jared  Sparks,  Clerk. 

4.  Order  Setting*  Day  for  Hearing 

Form  No.  10969. 

(Precedent  in  Woffenden  v.  Woffenden,  i  Arizona  330.)' 

This  complaint  will  be  heard  on  Monday,  the  seventeenth  instant,  at 
ten  A.  M.  of  that  day,  on  not  less  than y^s'ar  days'  notice  to  the  defend- 
ant, and  in  the  meantime  the  property  and  interest  of  the  plaintiff 
not  to  be  in  any  manner  or  degree  prejudiced  or  interfered  with  by 
the  defendant. 

John  Titus,  Judge,  etc. 
November  10,  i873. 

Form  No.  10970. 

(Precedent  in  State  v.  Wakeley,  28  Neb.  432.)* 

Upon  reading  the  foregoing  petition  and  verification  thereof,  it  is 
ordered  that  the  hearing  of  a  temporary  injunction  be  set  for  the 
30th  day  of  October,  iS89,  at  ten  o'clock  a.m.,  at  the  court  room  of 
the  district  court  of  said  Douglas  County,  in  the  court  house  thereof, 

1.  See,  generally,  the  statutes  cited  See,  generally,  the  list  of  statutes 
supra,  note  I,  p.  826.  cited  supra,  note  2,  p.  826. 

2.  This  order  was  indorsed  on  the  3.  This  order  was  indorsed  upon  the 
complaint  set  out  supra.  Form  No.  10896.  petition. 
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after  two  days'  notice  of  the  same  to  the  defendants,  and  that  in  the 
meantime,  and  until  the  further  order  of  this  court,  a  restraining 
order  be  granted,  as  prayed  in  said  petition,  upon  the  plaintiff's 
executing  an  undertaking  in  the  sum  of  %500  as  required  by  law. 

Dated  October  26,  iS89. 

By  the  court:  Eleazer  Wakeley, 

Judge  of  the  District  Court  of  the  said  Douglas  County. 

5.  Motion. 

Form  No.  10971.' 
Worcester y  ss.  Superior  Court. 

Horatio  N.  Slater,  In  Eq. 

vs. 

John  Gunn  et  als. 

Motion  for  Injunction. 

Now  the  plaintiff  moves  that  an  injunction  issue  on  the  filing  of 

the  bill,  and  pendente  lite  according  to  the  prayer  of  the  bill,  and  files 

with  this  motion  affidavits^  in  its  support. 

By  his  Solicitors, 

Hopkins  and  Bacon. 

III.  Orders  Granting,  Continuing,  perpetuating  and 
DENYING  Injunction. 

1.  Temporary  Ii^junction.^ 

See,  generally,    the   list   of   statutes  sent  there  by  the  plaintiff  to  notify  the 

cited  supra,  note  I,  p.  826.  defendants  in  said  suit,  not  to  force  or 

1.  This  form  is  copied  from  the  open  the  gateway  or  gate,  or  to  tear 
original  records  in  Slater  v.  Gunn,  170  down  the  fence,  or  to  go  in  any  man- 
Mass.  509.  For  the  form  or  the  bill  ner  upon  the  premises;  that  all  the  de- 
upon  which  this  motion  and  its  affi-  fendants  came  to  the  said  entrance, 
davits  were  based  see  supra.  Form  No.  and  that  I  forbade  them  as  above; 
10909.  that   the   gate   in  the  fence  was   then 

2.  These  affidavits,  omitting  formal  fastened  with  a  chain  and  padlock, 
parts,  read  as  follows:  and  that  the  sa\^  John  Gunn  broke  the 

"I,    Horatio   N.    Slater   of    Webster,  chain  with  a  hammer  and  took  off  the 

Massachusetts,  on  oath  depose  and  say,  gate  and  threw  it  to  the  ground,  and 

that  I   am   the  plaintiff   in  the   above  removed   a  barricade  of  trees  beyond, 

entitled    Equity   suit,    and   know    the  and  that  the  defendants  then  entered 

facts  set  forth  in  the  foregoing  bill,  and  on  the  Union  Point  land  and  proceeded 

that  they  are  true,  excepting  the  alle-  to  cut  ice  on  the  great  pond,  and  that 

gation  that  these  defendants  tore  down  soXA  John    Gunn   said   to   me   that   he 

the  plaintiff's  fence  and   barriers,  and  should  go  on  and  get  ice." 
persist  after  notice  in  their  trespasses,         3.  For  the  formal  parts   of  an  order, 

and  as  to  those  allegations  upon  infor-  judgment    or   decree   in    a    particular 

mation  and  belief,  I  declare  them  to  be  jurisdiction  see  the  titles  Orders;  Judg- 

true."  MENTS  AND  DECREES. 

"  I,   William  Armstrong  of    Webster,  For  statutes  see  supra,  note  i,  p.  826. 

Massachusetts,  on  oath  depose  and  say.  Precedents  —  To  be  Dissolved  Nisi.  — 

that  this  morning,  viz.,  December  joth.  In  Bellona  Co.'s  Case,  3   Bland  (Md.) 

1890,   I    went   to  the   entrance   of   the  442,  the  decree,  omitting  formal  parts. 

Union  Point  land  mentioned  in  the  bill  was  as  follows,  to  wit:  '*  Let  injunction 

in  the  above  entitled  Equity  suit,  being  issue  as  prayed;   to  be  dissolved  on  the 
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jth  of  September  on  motion  therefor;  un- 
less the  complainants  satisfy  the  court, 
by  affidavits,  which  they  are  hereby 
authorized  to  take  before  a  justice  of 
the  peace,  that  the  railroad  can  be 
located  as  suggested  by  complainants, 
or  the  same  be  admitted  by  the  answers 
of  the  defendants.  The  affidavits  to 
be  taken  upon  ttuo  days  notice  to  the 
opposite  party  or  their  solicitor." 

Against  Maintaining  a  Barn  as  a 
Nuisance.  —  In  Gifford  v.  Hulett,  62  Vt. 
342,  the  decree  was  as  follows,  to  wit: 
"Upon  reading  the  foregoing  petition  in 
chancery,  praying  for  an  order  restrain- 
ing the  use  of  a  certain  barn  therein 
described  as  a  horse  barn  while  remain- 
ing in  its  present  location,  and  for  the 
removal  of  the  same  to  such  distance 
from  the  dwelling  house  of  the  peti- 
tioners as  may  be  hereafter  determined 
by  the  court.  And  for  the  removal  of 
any  and  all  manure  and  filth  in  and  on 
the  ground  about  said  barn,  to  such 
distance  from  the  dwelling  house  of 
the  petitioners  as  may  be  determined 
by  the  court,  it  is  ordered  that  said 
defendants,  Margaret  Hulett  and  Ezra 
M.  Hulett^  and  each  of  them,  refrain 
from  using  said  barn  in  any  manner 
creating  a  nuisance  to  the  orators, 
until  the  further  order  of  this  court." 

Against  Raising  Height  of  Dam.  —  In 
Wheeler  v.  Steele,  50  Ga.  34,  a  suit  to 
restrain  the  raising  of  a  dam,  the  order 
for  a  temporary  injunction  was:  "  That 
the  defendant  Newton  J,  Wheeler,  be 
enjoined,  until  the  final  trial  of  this 
case,  from  raising  the  dam  named  in 
the  bill  higher  than  it  now  stands;  and 
that  he  be  also  enjoined  from  doing 
any  act  that  will  strengthen  the  dam 
at  its  present  height,  or  make  it  more 
permanent  than  it  now  is  until  the  final 
trial  of  this  case." 

Against  Working  a  Mine.  — In  Leake 
■o.  Smith,  76  Ga.  524,  the  order  was  as  fol- 
lows, to  wit:  "  After  hearing  argument 
in  this  case,  it  was  agreed  by  the  coun- 
sel for  the  complainant  and  respond- 
ents that  the  judge  take  the  papers  and 
decide  the  case  at  such  time  as  might 
suit  his  convenience;  and  after  consid- 
ering said  case,  it  is  ordered  and  ad- 
judged that  respondents  be  allowed  to 
remain  in  possession  of  said  gold  mine 
till  the  final  hearing  of  said  bill  for  the 
purpose  of  stripping  said  vein  and  de- 
veloping the  mine  so  as  to  put  it  in 
condition   to  be  placed  on  the  market 


in  such  a  form  as  to  make  it  show  to 
the  best  advantage,  and  that  they  be 
allowed  to  do  whatever  work  is  neces- 
sary for  that  purpose.  But  they  are 
hereby  restrained  and  enjoined  from 
carrying  off  and  disposing  of  any  of 
the  ore  or  gold,  or  separating  the  ore 
from  the  gold,  except  such  small  quan- 
tities as  may  be  necessary  in  making  the 
test  and  developing  the  mine  and  as- 
certaining the  richness  of  the  ore.  They 
may  remove  such  specimens  of  the  ore 
as  may  be  necessary  to  exhibit  to  par- 
ties who  might  want  to  purchase  said 
mine,  for  the  purpose  of  bringing  it 
into  notice,  so  that  it  could  be  the  more 
readily  sold  after  the  final  hearing  and 
disposition  of  the  bill.  But  they  shall 
carry  no  specimens  off  of  said  mine  or 
away  from  where  they  store  the  ore  at 
or  near  said  lot  without  exhibiting  the 
same  to  complainant  or  his  attorney  or 
agents,  and  shall  keep  a  strict  account 
of  all  such  specimens  and  account  for 
them  on  the  final  hearing  of  this  bill. 
Nothing  in  this  order  shall  be  so  con- 
strued as  to  prevent  complainant  from 
mining  on  any  part  of  said  lot.  pro- 
vided he  does  not  locate  so  near  defend- 
ant's work  as  to   interfere  with  them." 

Operation  of  Mining  Tunnel.  —  In 
Heinz  v.  Boston,  etc.,  Consol.  Copper, 
etc.,  Min.  Co.,  20  Mont.  528,  an  injunc- 
tion against  the  operation  of  a  mining 
tunnel  which  ran  through  and  beyond 
the  plaintiff's  claim  restrained  the  de- 
fendants "from  in  any  manner  enter- 
ing into  or  upon  said  premises,  or  on 
any  part  thereof,  and  from  passing 
through  any  levels,  crosscuts,  drifts, 
or  underground  openings  made  therein, 
or  therein  existing,  or  from  running 
any  cars  through  said  openings,  or 
tramming  or  hauling  any  material  or 
ores  through  the  same." 

Enjoining  Withholding  of  Telegraph 
Ticker.  —  In  Delafield  v.  Commercial 
Telegram  Co.,  22  Abb.  N.  Cas.  (N.  Y. 
C.  PI.)  450,  it  was  "  Ordered  that  the  de- 
fendant, The  Commercial  Telegram  Com- 
pany, its  officers,  its  agents,  servants, 
employes,  and  representatives  refrain 
from  neglecting  or  refusing  to  furnish  to 
the  plaintiff,  Tallmadge  Delafield,  Junior, 
regularly  at  his  office,  No.  ^2  Broad 
street,  in  the  city  of  New  York,  the 
same  New  York  Stock  Exchange  quota- 
tions and  reports  which  said  defendant 
furnishes  and  shall  furnish  to  its  other 
customers  and  subscribers  in  the   city 
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(1)  At  Chambers  or  in  Vacation. 

{a)  In  General. 

Form  No.  10972 
(Precedent  in  Dart  v.  Houston,  22  Ga.  526.)' 

At  Chambers,  May  20th,  iZ56. 
Read  and  sanctioned.  ^ 
Let  the  writ  of  injunction  issue,  as  prayed  for,  in  the  sum  of  thirty 


thousand  dollars. 


A.  E.  Cochran^  Judge  Superior  Court,  B.  C. 


Form  No.  10973. 

(Mo.  Rev.  Stat.  (1889),  p.  2276,  No.  210.)* 

Upon  reading  the  petition  of  plaintiff,  it  appearing  that  the  plain- 
tiff, upon  the   facts  stated   in  the  petition,  is  entitled  to  the  relief 


of  New  York,  and  in  the  same  manner 
as  the  same  shall  be  furnished  by  it  to 
its  other  subscribers  and  customers; 
and  from  further  disconnecting,  dis- 
arranging or  detaching  from  its  regu- 
lar telegraph  lines  or  otherwise 
improperly  interfering  with  the  tele- 
graphic reporting  instrument  or  indi- 
cator heretofore,  on  or  a.hout  January 
28th,  18^,  placed  by  said  defendant  in 
the  said  office  of  the  plaintiff  at  No.  J■.^ 
Broad  street  in  the  city  of  New  York, 
and  from  continuing  or  permitting  the 
continuance  of  the  disconnection,  dis- 
arrangement or  detaching  of  or  other 
improper  interference  with  the  said  re- 
porting instrument  or  indicator  hereto- 
fore accomplished  by  the  defendant, 
and  from  doing  or  permitting  to  be 
done  any  act  or  thing  whereby  the 
plainiflf  Tallmadge  Delafield,  Junior, 
shall  or  may  fail  to  receive  at  his  said 
office  from  the  defendant  regularly  the 
same  New  York  Stock  Exchange  quota- 
tions and  reports  which  are  or  shall  be 
furnished  by  the  defendant  to  its  oth^r 
customers  and  subscribers,  and  in  the 
same  manner  as  the  same  are  or  shall 
be  received  by  such  other  customers 
and  subscribers,  until  the  further  order 
of  this  court  in  the  premises;  and  in 
case  of  disobedience  of  this  order,  the 
defendant  and  each  and  every  of  its 
officers,  agents,  servants,  employes  and 
representatives  disobeying  the  same 
will  be  liable  to  the  punishment  there- 
for prescribed  by  law." 

By  Consent.  —  In  Krug  v.  Bishop,  44 
Ohio  St.  221,  the  following  order  was 
entered  by  consent  to  wit:  "  By  con- 
sent of  parties   in  open   court  a    tem- 


porary injunction  is  granted  herein, 
and  the  defendants,  and  each  of  them, 
are  hereby  restrained  and  enjoined 
from  prosecuting  the  action  in  forcible 
detainer  against  the  plaintiff,  before 
Nathan  Mar chant,\w%\\c&  of  the  peace, 
or  in  any  way  disturbing  the  possession 
of  the  plaintiff  in  and  to  the  premises 
in  the  petition  described,  until  the  final 
determination  of  this  action  by  this 
court.  This  order  of  injunction  to  take 
effect  upon  the  execution  by  the  plain- 
tiff to  the  defendants,  with  surety  to  the 
approval  of  the  clerk  of  this  court  of  an 
injunction  bond  or  undertaking  in  the 
sum  of  tivo  hundred  and  Jifty  dollars 
{%23o.od):' 

Other  Precedents.  —  For  other  forms 
see  the  following  cases,  to  wit:  Palmer 
V.  Vermilion  County,  46  111.  447;  Far- 
well  V.  Crandall,  120  111.  70;  People  v. 
Diedrich,  141  111.  665;  Bosley  v.  Sus- 
quehanna Canal,  3  Bland  (Md.)  63; 
Lawrence  v.  Morgan's  R.,  etc.,  Co., 
121  U.  S.  634. 

1.  This  order  was  indorsed  upon  the 
bill  set  out  supra.  Form  No.  10920. 

See,  generally,  supra,  note  3,  p.  1003. 

2.  Must  be  Sanctioned,  When. —  A  bill 
praying  for  a  preliminary  injunction 
must  bear  the  "  Read  and  sanctioned," 
indorsed  by  the  judge,  before  it  can  be 
filed.  Alspaugh  w.  Adams,  80  Ga.  345. 
But  where  no  preliminary  injunction  is 
prayed  for,  but  only  an  injunction  by 
way  of  final  relief,  the  bill  can  be 
filed  without  this  indorsement.  Atlanta 
Real  Estate  Co.  v.  Atlanta  Nat.  Bank, 
75  Ga.  40. 

3.  See,  generally,  supra,  note  3,  p. 
1003. 
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prayed  for,  it  is  ordered  that  a  temporary  injunction  be  granted 
herein  enjoining  the  defendant,  his  servants  and  agents  from  {state 
what  acts  are  to  be  restrained^  until  the  further  order  of  this  court, 
upon  the  plaintiff  filing  with  the  clerk  a  bond  in  the  sum  oi  five  /;««- 
dV^fl' dollars,  conditioned  as  required  by  law,  with  William  tVest  a.nd 
Samuel  Short  as  sureties. 

John  Marshall^  judge  of  the  Henry  circuit  court. 

(J>)  Upon  Rule  to  Show  Cause. 

Form  No.  10974.' 

And  now  upon  hearing  the  parties  it  is  ordered  that  an  injunction 
issue  as  prayed  for  until  the  further  order  of  the  Court. 

Marcus  P.  Knowlton^  J.  S.  J.  C. 
Augusts,  1888. 

(<:)    IVith  Order  Appointing  Receiver, 

Form  No.  10975. 
(Precedent  in  Johns  v.  Johns,  23  Ga.  33.)' 

At  Chambers,  ya^aary  15th,  iS57. 
Read  and  sanctioned,  ^ 

Upon  complainants',  by  their  next  friends,  giving  bond  in  the  sum 
of  two  thousand  dollars,  let  the  State's  writ  of  Injunction  and  Subpoena 
issue,  each  in  the  penal  sum  oi  five  thousand  dollars. 

It  is  further  ordered,  That  Jonathan  Davis  be,  and  he  is  hereby 
appointed  Receiver  in  the  terms  of  the  prayer  of  the  bill,  and  other 
and  usual  proceedings  in  Equity  be  had, 

Alex.  A.  Allen,  J.  S.  C,  S.  W.  C. 

(</)   With  Order  to  Show  Cause  Why  Order  Should  Not  be  Made 

Permanent. 

Form  No.  10976. 

(Precedent  in  Shields  v.  Coleman,  157  U.  S.  171,)* 
State  of  Tennessee: 
To  the  clerk  and  master  of  the  chancery  court  at  Morristotvn-. 

Upon  the  presentation  of  the  foregoing  bill  and  consideration  of 
its  averments  it  is  ordered: 

1.  That  the  temporary  restraining  order  prayed  for  be  granted 
upon  complainants  executing  bond  to  be  approved  by  the  clerk, 
conditional,  as  in  ordinary  injunction  cases,  in  the  penalty  of  ten 
thousand  dollars  (%10,000.00). 

2.  That  the  prayer  for  a  temporary  receiver  of  the  Morristown  and 
Cumberland  Gcip  Railroad  Company  be  granted,  and  James  T.  Shields, 

1.  This  form  is  copied  from  the  rec-  2.  This  order  was  indorsed  upon  the 
ords  in  Quincy  v.  Kennard.     The  bill     bill. 

in  this  case  is  set  out  supra.  Form  No,  See,  generally,  supra,  note  3,  p.  1003. 
10928,  3.  See,  generally,  jM/ra,  note  3,  p.  1003, 

See,  generally,  j«/ra,  note  3,  p   1003.        4.  See,  generally,  j«/ra;  note  3,  p.  1003, 
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Jr.,  is  hereby  appointed  such  temporary  receiver,  and  he  shall, 
before  entering  upon  the  discharge  of  his  duties,  file  with  the  clerk 
and  master  a  good  and  sufficient  bond,  to  be  approved  by  the  mas- 
ter, in  the  penalty  of  twenty  thousand  dioWd^x^  {^0,000.00). 

3.  Immediately  after  his  qualification  said  receiver  is  directed  to 
take  possession  of  said  railroad  and  all  other  property  belonging 
thereto  or  in  possession  of  said  company  by  lease  or  otherwise,  and 
shall  accurately  inventory  same  and  file  a  copy  of  said  inventory 
with  the  master.  Said  receiver  is  directed  to  operate  said  road  and 
take  charge  of  its  tolls  and  incomes  and  to  continue  and  preserve 
the  same  in  like  condition  as  at  present,  if  practicable;  and  to  that 
end  he  is  directed  to  employ  or  continue  the  employment,  as  justice 
may  dfemand,  all  necessary  agents  and  employes  whose  services  are 
essential  to  the  continued  operation  of  the  road  or  the  preservation 
of  its  property;  and  to  that  end  he  is  authorized  to  contract,  in  his 
official  capacity  as  receiver,  for  the  payment  of  such  reasonable  sums 
as  may  be  necessary  to  defray  the  expenses  of  such  services. 

4.  It  is  further  ordered  that  a  copy  of  this  order  be  served  upon 
the  defendant,  the  M.  <5r*  C.  G.  R.  R.  Company,  along  with  other 
process,  and  that  said  company  be  and  appear  before  the  Hon.  John 
P.  Smith,  presiding  chancellor  of  said  division,  on  the  second  Thurs- 
day, being  the  tenth  da.y  oi  November,  i892,  a.t  10  o'clock^,  m.,  at 
chambers,  at  the  court-house,  in  Rutledge,  Tenn.,  and  then  and 
there  show  any  reason  which  may  be  made  to  appear  to  the  court 
why  a  permanent  receiver  shall  not  be  appointed  of  said  railroad 
company  in  this  cause,  and  why  the  temporary  restraining  order 
granted  herein  shall  not  be  made  permanent. 

5.  In  the  event  that  it  shall  become  necessary  to  issue  a  writ  of 
possession  to  put  said  receiver  in  the  quiet  and  peaceable  possession 
of  all  the  property  of  said  corporation,  it  is  ordered  that  the  master 
issue  writs  of  possession,  directed  to  the  sheriffs  of  Ha7nblen,  Grainger, 
and  Knox  Counties,  for  that  purpose,  commanding  said  sheriffs  to 
place  said  receiver  in  the  possession  of  that  portion  of  said  company's 
property,  which  may  be  in  their  several  counties. 

Given  under  my  hand  this  October  28,  i892. 

Jos.  W.  Sneed,  Judge. 

{e)  To  Restrain  Disposition  of  Property, 
aa.  Generally. 

Form  No.  10977.' 
(Precedent  in  Thompson  v.  Hall,  67  Ga.  628.) 

Chambers,  April  1st,  iS67. 

Read  and  sanctioned;  when  the  complainants  shall  have  given  bond 

and  good  security  in  the  sum  of  /our  thousand  dollars  payable  to  the 

defendant  for  the  eventual  condemnation  money  in  this  case,  then 

let  the  state's  writ  of  injunction  and   subpoena  issue,  each  in  the 

1.  This  order  was  indorsed  upon  the  See,  generally,  supra,  note  3,  p. 
bill.  1003. 
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penalty  of /(?2zr/>^<?«jd!«^ dollars,  enjoining  the  defendant  from  remov- 
ing or  disposing  of  the  goods  in  the  warehouse  of  Cox  ^  Hill  in 
accordance  with  the  prayer  of  complainant's  bill.  It  is  further 
ordered  that  defendant  enter  into  bond  with  good  security  in  the 
sum  of  two  thousand  dollars  conditioned  to  pay  the  plaintiffs  such 
judgment  or  decree  as  shall  or  may  be  rendered  against  them  upon 
the  final  hearing  of  this  cause,  for  the  goods  now  in  the  possession 
or  heretofore  disposed  of  by  them,  embraced  in  complainant's  bill. 

Hirajn  Warner,  J.  S.  C.  C.  C. 

bb.  By  Corporation  and  Appointing  Receiver. 

Form  No.  10978. 
(Precedent  in  Central  Trust  Co.  v.  South  Atlantic,  etc.,  R.  Co..  57  Fed.  Rep.  6.)' 

Virginia. 
In    vacation.      Before    Hon.  D.  W.  Bolen,    Judge   of   the   Fifteenth 
Judicial  Circuit,  Sitting  During  the  Indisposition  of  Hon.  John 
A.  Kelly,  Judge  of  the  Sixteenth  Judicial  Circuit. 
Jonas  Wilder  andals.,  C'm'p'ts, 

V. 

Virginia,  Tennessee  6^  Carolina  Steel  and  Iron 
Company,  D'f'ts. 

Upon  presentation  and  reading  of  the  bill  of  complaint,  verified 
by  the  affidavits  of  Jonas  Wilder,  Wm.  G.  Sheen,  John  M.  Bailey  and 
A.  H.  Blanchard,  the  exhibits  therewith  filed,  and  the  affidavits  of 
John  R.  Dickey,  J  F.  Hicks,  Jonas  Wilder,  W.  G.  Sheen,  A,  J.  Wilcox, 
J.  H.  Fleenorjj.  L.  Bur  son,  F.  N.  Hash,  W.  F.  Aldrich,  A.  A.  Hobson, 
V.  Keebler,  M.  J.  Drake,  John  H.  Dishner,  F.  W.  Aldrich,  John  M. 
Bailey,  (Nos.  1,  2,  S,  and  J^,)  J.H.  Winston,  Jr.,  and  upon  motion  of 
complainant  for  an  order  for  an  injunction  and  the  appointment  of  a 
receiver  upon  consideration  of  all  which  it  is  adjudged  and  ordered 
that  upon  the  complainants,  or  some  one  of  them,  executing  bond 
with  good  security  before  the  clerk  of  the  circuit  court  of  Washington 
county,  in  the  penalty  of  %500.00,  conditioned  according  to  law,  for 
the  payment  of  all  such  damages  as  may  be  incurred,  and  all  such 
costs  as  may  be  awarded  in  case  this  injunction  shall  be  dissolved, 
an  injunction  as  awarded,  according  to  the  prayer  of  the  bill,  to  be 
directed  unto  the  Virginia,  Tennessee  and  Carolina  Steel  and  Iron  Com- 
pany, its  officers,  agents  and  employees,  restraining  it  and  them, 
and  each  of  them,  from  collecting  any  money  due  it;  from  selling, 
mortgaging,  removing,  interfering  with,  or  in  any  way  disposing  of, 
its  property,  or  creating  or  incurring  any  liabilities  upon  the  property 
of  said  company.  And  said  injunction  also  to  be  directed  to  the 
defendants  F.  W.  Huidekoper,  John  H.  Inman,  A.  H.  Branson,  George 
S.  Scott,  Nathaniel  Thayer,  H.  C.  Fahnestock,  George  Blogden,  W.  G. 
Oakman,  N.  Baxter,  Jr.,  A.  M.  Shook,  F.  D.  Carley,  E.  A.  Adams,  R. 
A.  Ayers,  C.  L.  Kames,  J.  C.  Haskell,  William  P.  Clyde,  Exstine  Norton, 
restraining  them,  and  each  of  them,  from  acting  or  assuming  to  act 
as  directors  of  said  Virginia,  Tennessee  and  Carolina  Steel  and  Iron 

1.  See,  generally,  supra,  note  3,  p.  1003. 
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Company,  and  from  in  any  way  transacting  business  in  the  name  of, 
or  in  behalf  of,  the  company,  and  from  any  interfering  with  any  of 
the  property  of  the  company;  also,  restraining  them  from  releasing 
or  attempting  to  release  any  subscriber  to  the  capital  stock  of  said 
company  from  any  liability  on  account  of  such  subscription  to  the 
capital  stock  of  said  company.  And  said  injunction  also  to  be  directed 
to  the  Bailey  Construction  Company,  Bristol  Land  Company,  and  the 
South  Atlantic  and  Ohio  Railway  Company,  their  agents,  officers,  or 
employes, 'and  each  and  all  of  them,  restraining  them,  and  each  of 
them,  from  collecting  any  money,  incurring  any  liabilities,  or  in  any 
way  interfering  with  the  property  or  business  of  the  South  Atlantic 
and  Ohio  Railway  Company,  Bailey  Construction  Company,  Bristol  Land 
Company,  until  the  further  order  of  court  or  judge  in  vacation.  And 
as  incident  to  the  injunction,  and  for  the  purpose  of  preserving  the 
property  affected  thereby,  and  for  the  purpose  of  protecting  the  rights 
and  interests  of  all  parties  in  interest,  it  is  ordered  and  decreed  that, 
upon  the  injunction  herein  allowed,  being  perfected,  that  John  M. 
Bailey  be  and  he  is  hereby,  appointed  a  receiver  in  this  case,  and  as 
such  receiver  will  take  charge  and  possession  of  the  property  and 
assets  of  the  Virginia,  Tennessee  and  Carolina  Steel  and  Iron  Company, 
and  of  the  Bailey  Construction  Company,  of  the  South  Atlantic  and  Ohio 
Railroad  Company,  and  of  the  Bristol  Land  Company,  and  manage, 
operate,  and  control  the  same,  and  collect  all  money  due  to  either 
of  said  corporations;  and  said  receiver  shall,  in  the  management  and 
operation  of  said  railroad  company  employ  and  appoint  all  necessary 
officers,  agents  and  employes,  and  make  and  enforce  all  necessary 
rules  and  regulations,  and  shall  keep  all  necessary  and  proper  accounts 
of  expenses  and  disbursements  in  managing  and  operating  said  rail- 
road. Said  receiver  shall  every  two  weeks,  render  an  account  of  the 
disbursements  and  expenditures,  and  of  his  transactions  as  receiver, 
which  account  is  to  be  filed  in  this  cause;  and  he  shall  commence, 
and,  as  soon  as  can  be  done,  complete,  and  file  in  this  cause,  an  inven- 
tory of  all  property  taken  possession  of  by  him  as  such  receiver. 
But  before  acting  as  such  receiver,  the  said  John  M.  Bailey  shall 
execute  bond,  with  good  security,  before  the  clerk  of  said  circuit 
court  of  Washington  county,  in  the  penalty  of  %10,000,  conditioned 
for  the  faithful  discharge  of  his  duties  as  such  receiver  according  to 
law,  and  according  to  this  order.  This  order  appointing  a  receiver 
to  remain  in  force  until  further  order  of  court  or  judge  in  vacation. 
D.  W.  Bolen,  Judge  of  the  15th  Judicial  Circuit  of  Va. 

Enter  this  order. 

To  clerk  circuit  court  of  Washington  county. 

D.  W.  Bolen,  Judge  of  the  15th  Judicial  Circuit  of  Va. 

August  6,  iS90. 

re.  By  Sheriff. 

Form  No.  10979. 

(Precedent  in  Lewis  v.  Rosier,  16  W.  Va.  335.)' 

1.  This  order  was  indorsed  upon  the        See,    generally,   supra,    note    3,    p. 
bill  or  petition  set  out  supra.  Form  No.     1003. 
10903. 

9  E.  of  F.  P.— 64.  1009  Volume  9. 


1 0979.  INJUNCTIONS.  10981 

The  within  named  Jesse  H.  Grogan  and  John  H.  Rosier,  sheriff  of 
Kanawha  county,  his  agents  and  deputies,  are  inhibited,  restrained 
and  enjoined  from  selling  or  disposing  of  the  copper  and  brass  men- 
tioned and  set  out  in  the  within  petition  of  C.  C.  Lewis,  receiver  of 
the  circuit  court  of  Kanaiuha  county,  till  the  further  order  of  the 
court,  and  the  said  Leiuis  being  an  officer  of  the  court,  and  praying 
for  the  injunction  in  that  capacity,  no  bond  is  required. 

J.  Smith, 
Judge  of  the  Circuit  Court  Kanawha  County. 
To  W.  E.  G.  Gillison,  Clerk  of  the  Circuit  Court  of  Kanawha  County. 

Aprils,  iS78. 

(y)   To  Restrain  Interference  with  Property  of  Bankrupt. 

Form  No.  10980. 

(Ansonia  Brass,  etc.,  Co.  v.  Conner,  67  How.  Pr.  (N.  Y.  C.  PI.)  I58.)* 

United  States  District  Court  for  the  Southern  District  of  New  York. 
In  the  Matter  of  Charles  G.  Wilson,  a  bankrupt. 
In  Bankruptcy. 

On  reading  and  filing  the  annexed  affidavit  of  Charles  G.  Wilson, 
who  has  been  declared  a  bankrupt,  it  appearing  to  my  satisfaction 
that  said  Charles  G.  Wilson  has  been  adjudicated  a  bankrupt,  a  mer- 
chant residing  and  carrying  on  business  in  th^  southern  district  of 
Ne7v  York  for  more  than  six  months,  and  that  the  Ansonia  Brass  and 
Copper  Company  have,  by  confession,  procured  a  judgment  against 
said  bankrupt,  and  has  execution  thereon  against  and  have  levied 
upon  the  property  of  said  bankrupt,  and  thereby  are  seeking  a  prefer- 
ence over  the  other  creditors  of  said  bankrupt,  and  that  Le  Post 
Hubbell,  Fred.  Hubbell  and  Dorcas  Stiles  are  seeking  to  procure  a 
preference,  etc. 

Now,  it  is  ordered  that  said  Ansonia  Brass  and  Copper  Company, 
plaintiff  in  said  judgment,  and  said  Le  Post  Hubbell,  Fred.  Hubbell 
and  Dorcas  A.  Stiles,  and  said  William  C.  Conner,  sheriff,  their  ser- 
vants, agents,  attorneys  and  employes  are,  and  each  of  them  is, 
hereby  restrained  and  enjoined  from  interfering  in  any  way  with  the 
said  property  of  said  Charles  G.  Wilson,  a  bankrupt,  not  exempt  by 
act  of  congress,  approved  March  2,  1867,  and  the  acts  amending  the 
same,  from  the  operation  of  said  acts,  and  from  any  interference 
therewith  until  the  further  order  of  this  court. 

Witness,  honorable  Samuel  Blatchford,  judge  of  said  court  of  the 
United  States,  at  the  United  States  court-room,  in  the  city  of  New 
York  and  district  aforesaid,  this  21th  day  of  November,  i875. 

(seal)  Geo.  F.  Belts,  Clerk. 

(g")  To  Restrain  Laborers  and  Labor  Organizations. 
Form  No.  i  o  9  8  i  .' 

1.  See,  generally,  j«/ra, note  3, p.  1003.     case)  in  the  circuit  court  of  the  United 

2.  This  is  the  famous  decree  of  Judge  States  for  the  district  of  West  Virginia, 
Jackson  in  the  case  of  Sloan  v.  Debs  (the     in  1897. 

Monongah  Coal   and   Coke   Company         See,  generally,  supra,  note  3,  p.  1003. 
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James  Sloan,  Jr.,  complainant, 

vs. 
Eugene  V.  Debs  et  al.,  defendants. 

On  this,'  the  Jfth  day  of  August,  iS97,  the  complainant  in  this 
action,  by  A.  B.  Fleming,  his  counsel,  presented  to  the  undersigned, 
one  of  the  judges  of  the  Circuit  Court  of  the  United  States  for  the 
District  of  West  Virginia,  his  bill  of  complaint  alleging,  among  other 
things,  that  the  defendant,  in  conjunction  with  other  defendants  in 
the  bill  named,  were  conspiring  together  to  interfere  with  the  oper- 
ating and  conducting  of  the  coal  mines  operated  by  the  Monongah  Coal 
and  Coke  Company,  and  by  such  interference  preventing  the  employees 
of  the  Monongah  Coal  and  Coke  Company  from  mining  and  producing 
coal  in  and  from  the  said  mines;  and  that  unless  the  court  granted 
an  immediate  restraining  order  preventing  them  from  interfering 
with  the  employees  of  the  owners  of  said  mines,  there  was  great 
danger  of  irremediable  injury,  damage,  and  loss  to  the  owners  of  said 
mines. 

Upon  consideration  whereof  the  bill  is  ordered  to  be  filed  and 
process  issued  thereon,  and  a  temporary  restraining  order  is  allowed, 
restraining  and  inhibiting  the  defendants  and  all  others  associated 
or  connected  with  them  from  in  any  wise  interfering  with  the  man- 
.agement,  operation,  or  conducting  of  said  mines  by  their  owners  or 
those  operating  them,  either  by  menaces,  threats,  or  any  character  of 
intimidation  used  to  prevent  the  employees  of  said  mines  from  going 
to  or  from  said  mines,  or  from  engaging  in  the  business  of  mining  in 
said  mines. 

And  the  defendants  are  further  restrained  from  entering  upon  the 
property  of  the  owners  of  the  said  Monongah  Coal  and  Coke  Company 
for  the  purpose  of  interfering  with  the  employees  of  said  company, 
either  by  intimidation  or  the  holding  of  either  public  or  private 
assemblages  upon  said  property,  or  in  any  wise  molesting,  interfering 
with  or  intimidating  the  employees  of  the  S3\(l  Monongah  Coal  and 
Coke  Company  so  as  to  induce  them  to  abandon  their  work  in  said 
mines. 

And  the  defendants  are  further  restrained  from  assembling  in  the 
paths,  approaches,  and  roads  upon  said  property  leading  to  and  from 
their  homes  and  residences  to  the  mines,  along  which  the  employees 
of  the  Monongah  Coal  and  Coke  Company  are  compelled  to  travel  to 
get  to  them,  or  in  any  way  interfering  with  the  employees  of  said 
company  in  passing  to  and  from  their  work,  either  by  threats,  men- 
aces, or  intimidation;  and  the  defendants  are  further  restrained  from 
entering  the  said  mines  and  interfering  with  the  employees'  in  their 
mining  operations  within  said  mines,  or  assembling  upon  said  prop- 
erty at  or  near  the  entrance  of  said  mines. 

The  purpose  and  objection  of  this  restraining  order  is  to  prevent 
all  unlawful  combinations  and  conspiracies  and  to  restrain  all  the 
defendants  engaged  in  the  promotion  of  such  unlawful  combinations 
and  conspiracies  from  entering  upon  the  property  of  the  Monongah 
Coal  and  Coke  Company  described  in  this  order,  and  from  in  any  wise  in- 
terfering with  the  employees  of  said  company  in  their  mining  operation, 
either  within  the  mines  or  in  passing  from  their  homes  to  the  mines 
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and  upon  their  return  to  their  homes,  and  from  unlawfully  inciting 
persons  who  are  engaged  in  working  the  mines  from  ceasing  to  work 
in  the  mines,  or  in  any  wise  advising  such  acts  as  may  result  in  vio- 
lations and  destruction  of  the  rights  of  the  plaintiff  in  this  property. 

The  motion  for  a  permanent  injunction  is  set  down  for  hearing  at 
the  United  States  Court  room  at  Wheeling  on  the  20th  day  of  September, 
iS97. 

This  injunction  is  not  to  take  effect  until  the  plaintiff,  or  some 
responsible  person  for  him,  shall  enter  into  bond  in  the  sum  of  $5,000, 
conditioned  to  pay  all  such  costs  and  damages  that  will  accrue  to  the 
defendants  by  reason  of  the  plaintiff  suing  out  this  injunction. 

(^)   To  /Restrain  Public  Officers  }■ 

Form  No.  10982. 

(Precedent  in  Bell  v.  Foutch,  21  Iowa  122.)' 

[(  Title  of  court  and  dause  as  in  Form  No.  5916.)Y 

Let  the  injunction  issue,  in  this  case,  upon  the  execution,  by  plain- 
tiffs, of  a  bond  in  the  penal  sum  of  one  thousand  dollars,  conditioned 
as  required  by  law;  which  shall  in  terms  enjoin  defendants  from 
issuing  or  causing  to  be  issued,  any  warrants  for,  or  paying  or  caus- 
ing to  be  paid  the  $2,000  appropriated  out  of  the  bridge  fund  to  said 
bridge  committee,  or  any  other  person,  until  after  the  determination 
of  the  application  of  said  committee  for  authority  to  construct  a 
bridge  over  the  Des  Moines  river,  now  pending  in  the  District  Court 
oi  Polk  county;  and  further  enjoining  said  board  from  paying,  or 
causing  to  be  paid,  said  %2,000,  or  any  other  or  further  sum,  except 
the  %7,000  out  of  the  swamp  land  funds,  unless  authorized  by  a 
vote  of  the  people  of  Polk  county  so  to  do,  unless  said  board  shall 
have  full  security  that  said  bridge  shall,  with  the  aid  of  said  %2,000, 
be  wholly  completed  as  a  free  bridge  to  the  use  of  the  public,  free 
from  all  private  rights  or  mechanics'  liens  thereon,  unless  otherwise 
ordered  by  the  court. 

Charles  C.  Nourse, 
Judge  of  the  Fifth  Judicial  District. 

(/ )  To  Restrain  Waste. 

Form  No.  i  0983. 

(Precedent  in  Smoot  v.  Lecatt,  i  Stew.  (Ala.)  592.)* 

Let  an  injunction  issue  prohibiting  the  above  named  Littleton 
Lecatt,  (under  the  penalty  of  $2,000,)  from  committing  any  waste  of 

1.  A  decree   enjoining  certain  state  2.  See,  generally,   supra,   note  3,  p. 

officers  should  be  limited  to  the  officers  1003. 

made  parties  to  the  suit,  and  not  ex-  8.  The  matter  to  be  supplied  within 

tend  to  all  similar  officers  generally,  [  ]  will  not  be  found  in  the    reported 

where  no  conspiracy  between   defend-  case. 

ants  named  and  the  other  unknown  of-  4.  This  order  was  indorsed  on  the 

ficers  is  charged.     Scott  v.  Donald,  165  bill. 

U.  S.  107.  See,  generally,  supra,  note  3,  p.  1003. 
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such  part  or  parts  of  the  estate  of  the  late  Thomas  Suritll,  as  the  said 
Littleton  Lecatt  holds  in  the  right  of  his  wife  Ann,  (formerly  Ann 
Surtill,)  or  disposing'of  the  same,  or  receiving  any  rents  until  further 
order. 

Harry  Toulmin,  Judge,  etc. 
February  10,  1SI4.' 

(2)  Upon  Defendant's  Answer  Against  Plaintiff. 

Form  No.  10984. 
(Precedent  in  Calvert  v.  State,  34  Neb.  629.) 

l/pon  reading  the  foregoing  answer  duly  verified,  and  believing  that 
a  good  cause  is  shown,  it  is  ordered  that  a  temporary  injunction  be 
granted  herein,  enjoining  the  plaintiff  as  prayed  for,  from  entering 
upon  the  defendant's  right  of  way  and  grounds  for  the  building  and 
construction  of  the  crossing  of  the  same  as  complained  of,  and  that  a 
further  hearing  of  this  matter  is  set  for  Monday,  the  25t/i  day  of 
August,  iS90,  at  the  office  of  Judge  A.  W.  Field,  in  Lincoln,  at  10 
o'clock  A.  M.  This  temporary  injunction  to  be  issued  upon  defend- 
ant's executing  and  delivering  to  the  clerk  of  the  court  an  under- 
taking to  the  plaintiff  in  the  sum  of  ^1,000,  with  approved  securities, 
conditioned  as  required  by  law. 

August  22,  i890. 

[T  L.  Nerval,  Judge  Supreme  Court.] ^ 

b.  Granted  Upon  Hearing.' 

(1)  In  General. 

Form  No.  10985. 
(Precedent  in  Bell  v.  Singer  Mfg.  Co.,  65  Ga.  457.)* 

United  States  Circuit  Court,  Southern  District  of  New  York.  —  In 
Equity. 

The  Singer  Manufacturing  Company 
vs. 
The  Henry  Stewart  Manufacturing  Co.  and  Henry  Stewart. 
On  reading  and  filing  affidavits,  and  after  hearing  Livingston  Gifford, 

1.  The  matter  enclosed  by  [  ]  will  not  laying  the  track  of  their  railway  upon 
be  found  in  the  reported  case.  Peabody  street  of  the  said  town  of  Dur. 

2.  Precedent.  —  In  Durham  v.  Rich-  ham,  said  Peabody  street  being  ascer- 
mond,  etc.,  R.  Co.,  104  N.  Car.  261,  will  tained  by  the  Court  to  cover  all  the  land 
be  found  the  following,  to  wit:  "  This  lying  within  thirty-two  feet  south  from 
cause  coming  on  to  be  heard  before  me  the  line  marked  'A"  on  the  map  intro- 
this  day  on  the  order  of  this  Court,  to  duced  in  evidence  as  an  exhibit  to  the 
show  cause  why  the  injunction  sued  for  affidavit  oljohn  B.  Christian,  and  west 
be  not  continued  to  the  hearing,  and,  of  Corcoran  street.  This  order  to  be  in 
being  heard,  after  argument,  it  is  con-  operation  upon  plaintiff's  giving  bond," 
sidered,  ordered  and  adjudged  that  the  etc. 

injunction   heretofore  granted   be  and         3.  This  form  was  set  out  as  an  ex- 
the  same  is  continued  to  the  hearing —     hibit  in  the  principal  case, 
that  is  to  say,  the  defendants  are   for-        See,    generally,    supra,    note    3,    p. 
bidden  and  restrained  from  building  or     1003. 
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Esq.,  and  George  Gifford,  Esq.,  for  complainant,  and  William  H. 
McDougall,  Esq.,  for  defendants,  it  is  now,  on  motion  of  Gifford&' 
Gifford,  Solicitors  for  Complainant,  Ordered,  that  a  preliminary 
injunction  issue  against  the  said  defendants,  pursuant  to  the  prayer 
of  the  bill  of  complaint  in  the  above  entitled  suit. 

Saml.  Blatchford. 
Form  No.  10986. 
(Precedent  in  In  re  Ayers,  123  U.  S.  455.)' 

And  now,  at  this  day,  to  wit,  at  a  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Virginia^  held  at  Richmond^  in  said  district, 
this  8th  day  of  October,  a.  d.  i887. 

J.  P.  Cooper  and  Others  ) 

against  >•  In  Equity.  "• 

Morton  Marye,  Auditor,  etc.,  and  Others.  ) 

This  cause  came  on  this  day  to  be  heard  upon  the  motion  of  the 
complainants  for  a  preliminary  injunction  and  was  argued  by  counsel; 
upan  consideration  whereof  it  is  adjudged,  ordered,  and  decreed, 
for  reasons  stated  in  writing  and  made  part  of  the  record,  that  the 
injunction  be  issued  as  prayed  in  the  bill  and  remain  in  force  until 
the  further  order  of  the  court. 

Hugh  L.  Bond,  Circuit  Judge. 

(2)  To  Restrain  Laborers  and  Labor  Organizations.* 

Form  No.  10987. 

(Precedent  in  Vegelahn  v.  Guntner,  167  Mass.  94.)  ' 

[Frederick  O.  Vegelahn 

vs. 

George  M.  Guntner  et  al.]* 

This  cause  came  on  to  be  heard  upon  the  plaintiff's  motion  for  a 
temporary  injunction;  and  after  due  hearing,  at  which  the  several 
defendants  were  represented  by  counsel,  it  is  ordered,  adjudged  and 
decreed  that  an  injunction  issue  pendente  lite  to  remain  in  force  until 
the  further  order  of  this  court,  or  of  some  justice  thereof,  restraining 
the  respondents  and  each  and  every  of  them,  their  agents  and  ser- 

1.  See,  generally,  j«/ra,  note  3,  p.  1003.  plaintiffs,  or  who  may  hereafter  be  so 

2.  Precedent.  —  In  Murdock  v.  Walk-  employed,  to  and  from  their  work,  and 
er,  152  Pa.  St.  595,  the  order  was  as  gathering  at  and  about  the  boarding 
follows,  to  wit:  "It  is  ordered  that  a  places  of  said  workmen,  and  from  any 
preliminary  injunction  issue  against  and  all  manner  of  threats,  menaces,  in- 
the  defendants,  T.  G'Leary,  Charles  Mc-  timidation,  opprobrious  epithets,  ridi- 
Cune,  J.  Francis,  John  C.  Miller,  Henry  cule  and  annoyance  to  and  against  said 
Freund,  L.  Hoskinson,  John  Mitchell,  T.  workmen,  or  any  of  them,  for  and  on 
A/.  Crooks,  John  Howell,  Eugene  Walker,  account  of  their  working  for  the  plain- 
Samuel  Miller,  Frederick  Yentsch,  Will-  tiffs,  upon  the  execution  by  plaintiffs 
iam  F.  Wetzel,  David  Lowrie,  Henry  of  a  bond  in  proper  form,  with  sureties 
Neely,  Robert  Smith,  August  Held,  V.  to  be  approved  by  the  court,  in  the  sum 
B.   Williams,  Frank  Lewis  and  Edward  of  %2,ooo." 

Glennen.  restraining  them  and  each  of        3.  The   bill   in   this   case   is  set  out 
them,   from    gathering   at   and   about    supra.  Form  No.  10922. 
plaintiffs'  place  of  business  and  from         4.  The    matter   enclosed   by  [  ]  will 
following  the  workmen  employed   by     not  be  found  in  the  reported  case. 
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vants,  from  interfering  with  the  plaintiff's  business  by  patrolling  the 
sidewalk  or  street  in  front  or  in  the  vicinity  of  the  premises  occupied 
by  him,  for  the  purpose  of  preventing  any  person  or  persons  who 
now  are  or  may  hereafter  be  in  his  employment,  or  desirous  of  enter- 
ing the  same,  from  entering  it,  or  continuing  in  it;  or  by  obstruct- 
ing or  interfering  with  such  persons,  or  any  others,  in  entering  or 
leaving  the  plaintiff's  said  premises;  or  by  intimidating,  by  threats 
or  otherwise,  any  person  or  persons,  who  now  are  or  may  hereafter 
be  in  the  employment  of  the  plaintiff,  or  desirous  of  entering  the 
same,  from  entering  it,  or  continuing  in  it;  or  by  any  scheme  or  con- 
spiracy among  themselves  or  with  others,  organized  for  the  purpose 
of  annoying,  hindering,  interfering  with,  or  preventing  any  person  or 
persons  who  now  are  or  may  hereafter  be  in  the  employment  of  the 
plaintiff,  or  desirous  of  entering  the  same,  from  entering  it,  or  from 
CO'     nuing  therein. 

(3)   To  Restrain  Nuisance ?■ 

Form  No.  10988.^ 

Essex,  ss.  In  the  Superior  Court.  In  Equity. 

George  H.  Carleton  et  als.,  Petitioners, 
vs. 
Mary  F.  Rugg  et  als. 
This  case  came  on  to  be  heard  at  this  term,  upon  motion  for  a  pre- 
liminary injunction,  by  counsel  for  the  petitioners,  and  was  argued  by 
counsel,  and  thereupon  it  is  ordered,  adjudged,  and  decreed  that  an 
injunction  be  awarded  against  the  defendants,  to  restrain  the  defend- 
ants, their  servants  or  agents,  from  using  or  permitting  to  be  used,  the 
tenement  described  in  the  petition,  for  the  illegal  keeping  or  sale  of 
intoxicating  liquors,  until  judgment  in  this  suit,  or    until   further 
order  of  the  court. 

John  Lathrop,  Justice  Superior  Court. 

(4)  To  Restrain  Payment  of  Municipal  Bonds. 

Form  No.  10989. 
(Precedent  in  Buncombe  County  v.  Payne,  123  N.  Car.  473.)* 

1.  Precedent.  —  In  Koester   v.    State,  keeping  for  sale,  barter,  gift   and  de- 

36  Kan.  27,  the  order,  omitting  formal  livery,  in  and  about  said  premises,  any 

parts,  was   as   follows,  to   wit:  "It  is  malt,  vinous,  fermented,  spirituous,  or 

therefore   ordered,  adjudged,  and  de-  other   intoxicating    liquors,    and   from 

creed  by  the  court,  that  said  defendants  permitting  such  liquors  to  be  sold,  bar- 

and  each   of   them,    be   and   they   are  tered,  or  given  away,  or  kept  for  sale, 

hereby  restrained  and  enjoined   from  barter,  gift,  or  delivery,  in  and  about 

keeping  or  permitting  to  be  open  the  said  premises,  without  a  permit  and  as 

yirst  floor  of   the   building   commonly  authorized  by  law." 

known    as    /05   and    107,    North  Fifth  2.  This  form  is  copied  from  the  origi- 

street,  and  located  on  the  south  jj  feet  nal  papers    in  Carleton  v.  Rugg,  149 

of  the  north  half  of  lots  i^  and  14  in  Mass.  550. 

block  75",  in  old  Atchison,  a  part  of  the  3.  See,   generally,  supra,   note  3,  p. 

city  of   Atchison,    in    Atchison    county,  1003. 

Kansas,  as  a  saloon,  and  from  selling,  The  complaint  in  this  case  is  set  out 

bartering,   or  giving  away,  and  from  supra.  Form  No.  10944. 
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State  of  North  Carolina,  \  ^    ^.u^  c  jl     •     r-^.,-* 
o  i   r^       4-  '  >■  In  the  Superior  Court. 

Buncombe  County.  J  ^ 

The  Board  of  Commissioners  for  the  County  of^ 
Buncombe^  {T.  C.  Brown,  Chairman,   S.  J. 
Ashworth  and  T.  H.    Weaver,  Commission- 
ers^ and  T.  C.  Brown,  Plaintiffs,  \  Judgment. 
vs. 
W.  R.  Payne,  Treasurer  of  Buncombe  County, 
Defendant. 

This  cause  coming  on  to  be  heard  upon  the  return  of  the  notice  to 
show  cause  why  the  restraining  order  theretofore  granted  should  not 
be  continued  to  the  hearing  was  on  the  return  day  continued  by  con- 
sent of  counsel  for  the  plaintiffs  and  the  defendant  to  Saturday,  the 
22nd  day  oi  January,  i898,  when  it  was  again  continued  by  consent  of 
counsel  for  the  parties  to  be  heard  at  Chambers  at  Waynesville,  North 
Carolina,  on  the  26th  day  oi  January,  iS98. 

On  the  26th  day  of  January,  i898,  at  Chambers  at  Waynesville,  after 
hearing  the  pleadings  and  affidavits,  as  well  as  the  exhibits,  and 
copies  of  records  of  the  proceedings  of  the  Board  of  Commissioners 
for  the  County  of  Buncombe,  and  all  the  entries  relative  to  the  Acts  of 
1876-77  and  1893,  hereinafter  mentioned,  contained  in  the  written 
Journals  of  the  General  Assembly  of  North  Carolina,  and  after  argu- 
ment of  counsel  for  the  plaintiffs  and  the  defendant,  the  Court  found 
the  following  facts: 

1.  That  the  corporation  known  as  the  Greenville  and  French  Broad 
Railroad  Company  was  created  by  an  Act  of  the  General  Assembly  of 
1854-55,  and  ratified  the  13th  day  of  February,  1855,  and  published 
as  Chapter  229  of  the  Acts  of  1854-55;  that  the  said  charter  of  said 
corporation  was  amended  by  an  Act  of  the  General  Assembly  of 
1871-72,  which  was  ratified  on  the  15th  day  of  January,  1872,  and  is 
published  as  Chapter  48  of  the  Acts  of  1871-72;  that  the  said  charter 
of  said  corporation  was  again  amended  by  an  Act  of  the  General 
Assembly  of  1873-74,  which  was  ratified  on  the  22nd  day  of  December, 
1873,  and  published  as  Chapter  38  of  the  Laws  of  1873-74;  that  the 
said  charter  of  said  corporation  was  further  amended  by  an  Act  of 
the  General  Assembly  of  1874-75,  which  was  ratified  on  the  9th  day 
of  December,  1874,  and  published  as  Chapter  27  of  the  Laws  of  1874- 
75,  and  which  authorized  its  consolidation  with  the  Spartanburg  and 
Asheville  Railroad  Company,  a  South  Carolina  corporation,  under  the 
corporate  name  of  the  Spartanburg  and  Asheville  Railroad  Company. 

2.  That  neither  the  said  charter  of  said  Greenville  and  French 
Broad  Railroad  Company  nor  any  of  the  said  amendments  thereto 
authorized  the  corporation  thereby  created,  either  under  the  cor- 
porate name  of  the  Greenville  and  French  Broad  Railroad  Company  or 
the  corporate  name  of  the  Spartanburg  and  Asheville  Railroad  Com- 
pany to  receive  subscriptions  to  its  capital  stock  from  any  county  or 
other  municipal  corporation,  nor  did  any  of  said  statutes  empower  or 
purport  to  grant  authority  to  any  county  or  other  municipal  corpora- 
tion to  make  such  subscriptions  to  the  capital  stock  of  said  cor- 
poration under  either  of  said  corporate  names,  or  to  issue  bonds  or 
pledge  its  faith  in  order  to  pay  for  such  subscription  to  said  capital 
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stock,  and  that  no  amendment  passed  by  the  General  Assembly  of 
North  Carolina  prior  to  the  year  i877  ever  authorized  or  purported 
to  authorize  a  subscription  by  the  County  of  Buncombe  to  the  capital 
stock  of  either  the  Greenville  and  French  Broad  Railroad  Company  or 
to  the  Spartanburg  and  Asheville  Railroad  Company  or  the  issuing  of 
bonds  for  the  purpose  of  paying  such  subscription. 

3.  That  no  statute  was  offered  in  evidence  or  relied  upon  as 
authority  to  the  County  of  Buncombe  to  subscribe  to  the  capital  stock 
of  the  Spartanburg  and  Asheville  Railroad  Company,  except  Sections 
I,  2,  3,  4  and  5  of  Chapter  171  of  the  Laws  of  1868-69,  and  sub- 
division 4  of  Section  8  of  Chapter  20  of  the  Laws  of  1868. 

4.  That  it  was  admitted  that  in  the  year  i875  an  election  was  held 
by  virtue  of  an  order  of  the  Board  of  Commissioners  for  the  County  of 
Buncombe,  at  which  election  a  majority  of  the  qualified  voters  of  said 
county  cast  their  ballots  in  favor  of  subscribing  ^100,000.00  to  the 
capital  stock  of  the  Spartanburg  and  Ashetnlle  Railroad  Company,  and 
of  paying  for  said  capital  stock  in  coupon  bonds  of  the  County  of 
Buncombe  in  denominations  of  from  $50.00  to  $1000.00,  said  bonds 
being  in  the  form  set  forth  in  "  Exhibit  A  "  to  the  plaintiffs'  com- 
plaint, though  the  record  of  the  said  Board  of  Commissioners  embracing 
the  orders  in  reference  to  said  election  has  been  lost  or  destroyed. 
It  was  also  admitted  that  the  vote  cast  at  said  election  was  canvassed 
by  the  Board  of  Commissioners  for  the  County  of  Buncombe,  and  that 
the  said  Board  found  and  declared  and  set  forth  upon  their  records 
that  a  majority  of  the  qualified  voters  of  Buncombe  County  had  cast 
their  votes  in  favor  of  said  subscription. 

5.  That  claiming  to  act  by  virtue  of  authority  granted  by  the 
General  Assembly  of  North  Carolina  under  the  said  Acts  of  1868  and 
1868-69,  and  by  virtue  of  the  authority  claimed  to  have  been  granted 
by  the  qualified  voters  of  Buncombe  County  at  said  election,  the 
Board  of  Cotnmissioners  for  the  Comity  of  Buncombe  during  the  years 
i87^,  1 877  and  i87<?,  as  the  work  of  grading  the  line  of  railroad  of 
the  Spartanburg  and  Asheznlle  Railroad  Company  through  said  County 
of  Buncombe  progressed  issued  $100,000.00  in  coupon  bonds  of  the 
County  of  Buncombe  in  denominations  as  aforesaid.  The  proceed- 
ings of  the  Board  of  Commissioners  for  the  County  of  Buncombe  relating 
to  the  issuing  of  bonds,  except  such  portions  of  said  proceedings  as 
have  been  lost  or  destroyed  as  aforesaid,  are  set  forth  in  a  paper 
attached  to  the  plainiffs'  complaint  and  marked  "  Exhibit  B." 

6.  That  the  General  Assembly  of  North  Carolina  at  its  session  of 
1876-77  passed  an  Act  entitled  "  An  Act  concerning  the  subscription 
of  Buncombe  County  to  the  Spartanburg  and  Asheville  Railroad," 
which  was  ratified  on  the  27th  day  of  February,  a.  d.  1877, 
and  published  as  Chapter  40  of  the  Private  Laws  of  1876-77,  and 
that  said  Act  of  the  General  Assembly  was  not  passed  in  accordance 
with  the  requirements  of  Section  14  of  Article  II  of  the  Constitution 
of  North  Carolina,  as  appears  from  a  certified  copy  of  all  the  entries 
in  the  Journals  both  of  the  Senate  and  House  of  Representatives  of 
the  General  Assembly  of  North  Carolina  at  its  session  of  1876-77, 
a  copy  of  said  certified  copy  of  said  entries  being  hereto  attached 
marked  "  Exhibit  No.  i  "  and  made  a  part  of  this  finding  of  fact. 
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7.  It  was  shown  by  the  uncontradicted  testimony  offered  by  the  plain- 
tiffs on  the  hearing,  and  is  therefore  found  as  a  fact  that  no  part  of  the 
line  of  the  Spartanburg  and  Asheville  Railroad  Company  lying  within 
the  State  of  North  Carolina  had  been  completed  prior  to  the  time  when 
said  election  was  held  as  aforesaid  in  the  year  i875,  by  order  of  the 
Board  of  Commissioners  for  the  County  of  Buncombe  upon  the  question 
whether  a  subscription  should  be  made  to  the  capital  stock  of  said 
company  or  prior  to  the  time  when  said  subscription  to  said  capital 
stock  was  attempted  to  be  made  by  C.  B.  Way  and  M.  E.  Carter^ 
who  at  said  time  purported  to  be  agents  for  Buncombe  County,  and 
that  no  work  whatever  had  been  done  in  the  way  of  grading  or  con- 
struction on  any  part  of  the  line  of  said  Spartanburg  and  Asheville 
Railroad  Company  lying  within  the  State  of  North  Carolina  prior  to  the 
holding  of  said  election  and  the  making  of  said  attempted  subscrip- 
tion in  the  year  i875.  Copies  of  the  affidavit  of  y^.  M.  Green  marked 
"  Exhibit  No.  ^,"  are  hereto  attached  and  made  part  of  this  finding 
of  fact. 

It  is  further  found  as  a  fact  that  when  said  election  was  held 
as  aforesaid  and  said  subscription  was  attempted  to  be  made  in  the 
year  i875,  neither  the  citizens  of  the  County  of  Buncombe  nor  said 
county  had  any  pecuniary  interest  in  said  Spartanburg  and  Asheville 
Railroad  Company  or  its  said  projected  line  of  railway  or  any  interest 
in  said  county  or  said  line  other  than  such  as  they  had  in  common 
with  the  other  citizens  of  the  State  of  North  Carolina,  unless  it  be 
because  said  line  of  railway  was  projected  when  said  election  was  held 
and  said  attempted  subscription  made,  and  because  said  line  of  rail- 
way was  ultimately  constructed  through  a  portion  of  said  County  of 
Buncombe  lying  between  the  line  of  Henderson  County  and  the  city  of 
Asheville,  they  felt  a  greater  interest  in  said  projected  line  of  railway 
than  the  citizens  of  the  other  counties  in  the  State. 

8.  That  the  General  Assembly  in  the  year  1893,  passed  an  Act  en- 
titled, "An  Act  to  authorize  the  County  of  Buncombe  to  fund  its 
bonded  indebtedness,"  which  Act  was  ratified  on  the  25th  day  of 
February,  1893,  and  published  as  Chapter  172  of  the  Public  Laws  of 
1893,  and  which  purported  to  authorize  the  issuance  of  %98,000.00  in 
coupon  bonds  of  said  county  of  Buncombe,  "  as  a  continuance  of  the 
bonded  indebtedness  of  the  said  county  created  for  the  purposes 
aforesaid,"  for  the  purpose  of  funding  the  bonded  indebtedness  of 
said  county. 

9.  That  the  Board  of  Commissioners  for  the  County  of  Buncombe, 
claiming  to  act  under  the  authority  which  said  Act  of  1893  purported 
to  give  to  them,  on  the  1st  dsiy  of /uly,  1 895,  issued  $98,000.00  in 
coupon  bonds,  all  of  the  denomination  of  $1,000,  bearing  interest  at 
the  rate  of  5  per  cent,  per  annum,  payable  in  equal  semi-annual 
installments  on  the  y?rj/ day  oi  January  and  Xht.  first  day  oi  July  of 
each  year,  until  the  maturity  of  said  bonds  on  \\i&  first  day  oi  July, 
1915.  The  said  bonds  are  in  the  form  set  forth  in  '*  Exhibit  C" 
attached  to  plaintiffs'  complaint,  and  the  orders  of  the  Board  of  Com- 
missioners for  the  County  of  Buncombe  under  which  said  bonds  were 
issued  are  set  forth  in  "  Exhibit  Z>,"  attached  to  plaintiffs*  complaint. 

10.  That  said  $98,000.00  in  bonds  issued  as  aforesaid  on  the  frst 
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day  oi  July,  iS9S,  were  used  and  applied  in  payment  of  and  funding 
the  said  %100,000  in  coupon  bonds  issued  in  the  years  i2>76,  i877  and 
1 875  as  aforesaid  and  purported  to  have  been  issued  for  said  purpose 
by  virtue  of  authority  conferred  by  said  Act  of  1893. 

11.  That  between  the  years  1 877  and  \W5  the  Board 0/ Commis- 
sioners for  the  County  of  Buncombe  every  year  levied  and  caused  to  be 
collected  a  tax  sufficient  to  pay  semi-annually  the  interest  purport- 
ing to  accrue  on  said  bonds  issued  in  the  years  i876,  i877  and  i875 
as  aforesaid  and  to  take  up  the  coupons  thereto  attached  and  also  to 
pay  %2,000.00  of  which  purported  to  be  the  principal  of  said  bonds. 

Since  the  first  day  oi  July,  i895,  said  Board  of  Commissioners  have 
levied  and  caused  to  be  collected  a  sufficient  tax  to  pay  semi-annually 
the  interest  purporting  to  accrue  on  said  ^98,000.00  in  bonds  last 
issued. 

12.  The  defendant  as  Treasurer  of  the  County  oi  Buncombe  novf  has 
in  his  hands  a  sufficient  sum  of  money  so  levied  and  collected  for  the 
purpose  of  paying  the  coupons  attached  to  said  %98,000.00  in  bonds, 
to  wit:  about  the  sum  of  $2,^30,  to  pay  the  coupons  attached  to  said 
bonds  which  purported  to  fall  due  on  the  first  day  of  January,  iS98, 
and  had  said  money  in  his  hands  when  the  restraining  order  hereto- 
fore issued  in  this  action  was  granted  and  was  threatening  to  pay 
the  same  for  said  coupons  purporting  to  fall  due  on  said  first  day  of 
January,  i898,  on  said  p8,000.00  in  bonds. 

Upon  the  foregoing  facts  and  on  motion  of  A.  C  Avery,  Mark  W. 
Brown  and  Jfoore  &"  Moore,  attorneys  for  the  plaintiffs,  it  is  ordered 
by  the  court: 

I.  That  the  defendant  and  his  successors  in  office  are  enjoined  and 
restrained  from  paying  any  part  of  the  principal  or  interest  purport- 
ing to  be  now  due  or  hereafter  fall  due  upon  said  bonds  issued  on  the 
first  day  of  July,  i895,  as  aforesaid,  until  the  final  hearing  of  this 
cause. 

It  is  thereupon  agreed  by  counsel  for  the  plaintiffs  and  the  defend- 
ant that  the  court  might  take  its  findings  of  facts  and  enter  its  judg- 
ment after  said  26t/i  day  of  January,  1.898,  at  Chambers  2X  Waynesville, 
North  Carolina. 

W.  L.  Norwood, 

Judge  of  the  Twelfth  Judicial  District  of  North  Carolina.  At 
Chambers  at  Waynesville,  N.  C,  January  28,  i898. 

(5)  To  Restrain  Use  of  Plaintiff's  Name  in  an  Advertisement.^ 

1.  Precedent.  —  In  Jordan   v.   O'Con-  owned  or  said  to  be  owned  by  the  de- 

nor,  27  Abb.    N.   Cas.  (N.   Y.  Supreme  fendant  Strassburger,  or  any  one  claim- 

Ct.)   376,    the   order,    omitting  formal  ing  under  him  as  ever  forming  a  part 

parts,  was  as  follows,  to  wit:   "It  ap-  of  Dr.  Kahn's  Museum  of  Anatomy  or 

pearing  to  me  satisfactorily  by  afSda-  Anthropology,  or  in  any  way  using  the 

vits  *  *  *  that   sufficient   grounds  for  name  of  Kahn  in  connection  with  said 

an    order    of   injunction  exists,    it    is  collection.     And   it  appearing   further 

ordered  that  the  defendants  and  each  that  catalogues  have  been  printed  and 

of  them,    their   agents,   servants,    em-  distributed    describing  said    collection 

ployees  or  attorneys  refrain   from  sell-  as  '  lately   forming  the   major  part  of 

ing  or  offering  for  sale   the  collection  Dr.   Kahn's   Celebrated  Museum  of  An- 
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Form  No.  10990. 

(Precedent  in  Mackenzie  v.  Soden  Mineral  Springs  Co.,  27  Abb.  N.  Cas.  (N.  Y. 

Supreme  Ct.)  409.)' 

\{^Title  of  court  and  cause  as  in  Form  No.  6490.)]^ 

A  motion  having  heretofore  been  made  on  behalf  of  the  plaintiff 
for  an  order  of  injunction  during  the  pendency  of  this  action,  or  until 
the  further  order  of  the  court. 

Now,  on  reading  and  filing  the  complaint  herein,  verified  yufy  17, 
jS91,  and  the  affidavits  of  Simon  Sterne,  verified  June  16,  iS91; 
Clarence  C.  Rice,  M.  D.,  verified  June  17,  iS91;  Morell  Mackenzie, 
verified  June  SO,  iS91;  and  oi  Norbert  Heinsheimer,  \ erified  Ju/y  9, 
i891,\n  support;  and  the  affidavits  of  Moritz  Eisner,  weriHed  June 
22,  iS91;  and  oi  Joseph  Mendelson,  vex\f\ed  June  23,  iS91,  in  opposi- 
tion, from  which  it  satisfactorily  appears  to  me  that  the  plaintiff 
demands,  and  is  entitled  to,  an  injunction  against  the  said  defend- 
ants restraining  the  commission  and  continuance  of  all  acts  which, 
during  the  pendency  of  the  action,  would  produce  injury  to  the 
plaintiff,  to  wit,  publication  of  certain  advertisements,  circulars 
and  wrappers  of  a  certain  proprietary  medicinal  preparation  known 
as  "Soden  Mineral  Pastilles,"  which  advertisements,  circulars  and 
wrappers  contain  copies  of  alleged  letters  of  plaintiff  commend- 
ing said  Mineral  Pastilles,  and  from  using  the  name  of  plaintiff 
without  his  consent  as  a  guaranty  of  the  merit  of  said  medicinal 
preparation,  and  that  the  commission  or  continuance  of  this  act 
would  produce  injury  to  the  plaintiff,  in  that  the  plaintiff  would 
thereby  suffer  damage  to  his  professional  standing  and  income 
as  a  physician,  and  an  infringement  of  his  right  to  the  sole  use 
of  his  own  name,  and  that  such  use  of  plaintiff's  name  and  reputa- 
tion, contrary  to  his  wish,  is,  under  the  circumstances  in  the  com- 
plaint and  affidavit  detailed,  misleading  and  prejudicial  to  the 
public  interest,  and  the  plaintiff  having  given  an  undertaking  in 
the  sum  oi  five  hundred  doWaxs  (%500)  as  required  by  law,  and  after 
hearing  Simon  Sterne,  Esq.,  of  counsel  for  the  plaintiff,  and  Melville 
Eggleston,  Esq.,  of  counsel  for  defendant  Eisner  &>  Mendelson  Com- 
pany, on  motion  of  Siffion  Sterne,  Esq.,  attorney  for  the  plaintiff,  it  is 
hereby 

Ordered,  that  the  defendant  the  Eisner  &•  Mendelson  Company,  and 
the   defendant   the  Soden  Mineral  Springs  Company,  Limited,   their 

tkropology.'      It  is  further  ordered  that  tiff,  Louis  J.  Jordan,  and  that  the  name 

the  distribution  of  such  catalogues  be  Kahn  and   the  right  to   use  said   name 

discontinued,  and  that  at  the  time  the  is  not  sold  with  the  collection  they  are 

said  museum  is  sold,  the  defendants,  selling. 

George  P.  Leavitt  d^  Co.,  or  their  auc-  And  it  is  further  ordered  that  unless 

lioneer,  distinctly  state  before   the  be-  such  statement   is   made   at  the  times 

ginning  of  said  sale  that  this  action  has  named  or   at   any  future  time  of  sale, 

been  brought,  and  that  by  it  the  plain-  the  parties  be  held  liable  to  the  punish- 

tiff  claims  that  the  collection  they  are  ment  therefor  prescribed  by  law.     And 

selling   was  erroneously  described   on  let  defendants  show  cause,"  etc. 

said  catalogues  as  a  part  of  Dr.  /Takn's  1.  The  complaint  in  this  case  is  set 

Museum   and  that  the  plaintiff  claims  out  supra.  Form  No.  10960. 

that  the  same  never  has  been  any  part  2.  The  matter  to  be  supplied   within 

of  said  museum  owned  by  this  plain-  []  will  not  be  found  in  the  reported  case. 
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agents,  attorneys,  servants,  and  all  others  acting  in  aid  or  assistance 
of  said  defendants,  and  each  and  every  of  them,  be  and  they  are 
hereby  restrained,  prohibited,  and  enjoined,  under  the  penalties  of 
the  law  prescribed,  from  publishing  any  letter  or  part  of  a  letter 
written,  or  alleged  to  have  been  written,  by  plaintiff,  and  from  pub- 
lishing or  advertising  any  statement  or  opinion,  at  any  time  expressed, 
or  alleged  to  have  been  expressed,  by  plaintiff  regarding  Soden  Min- 
eral Pastilles,  or  any  other  medicinal  preparation,  and  from  in  any 
manner  using  or  publishing  plaintiff's  name  in  their,  defendant's 
business,  or  in  furtherance  or  aid  thereof  during  the  pendency  of  this 
action,  and  until  the  final  judgment  herein  shall  have  been  duly 
entered,  except  that  the  defendant,  the  Eisner  ^  Mendelson  Company, 
may,  during  the  pendency  of  this  action,  and  until  the  entry  of  final 
judgment  herein,  publish  true  and  correct  extracts  from  the  published 
writings  of  Sir  Morell  Mackenzie,  the  plaintiff,  or  writings  by  him 
authorized  by  him  to  be  published,  giving  the  date  and  source  of 
such  publication,  but  without  using  the  signature  of  the  plaintiff,  or 
a  pretended  fac-simile  thereof,  and  only  in  such  a  way  as  not  to  con- 
vey the  impression  that  the  said  extracts  had  been  addressed  in  the 
form  of  a  letter  to  the  defendants,  or  either  of  them. 

And  that  the  defendant,  the  Eisner  &*  Mendelson  Company^  pay  to 
the  plaintiff's  attorney  %10  costs  of  this  motion. 

\(^Signature  as  in  Form  No.  6Jf.90.y^ 

(6)  To  Restrain  Waste. 
Form  No.  i  o  9  9 1 . 

(56  N.  H.  617.) 
Merrimack,  ss.,  April  21,  i877. 

Upon  hearing  the  parties  2  and  their  proofs,  it  is  ordered  that  the 
said  Richard  Roe,  Samuel  Short  and  William  West,  their  attorneys, 
aiders  and  abettors,  be  strictly  enjoined  and  commanded  not  to  fell,  cut 
down,  or  carry  away  any  timber  trees  now  or  lately  growing  or  being 
on  the  tract  of  land  described  in  said  bill  till  the  end  of  the  next 
session  of  said  court,  unless  this  injunction  shall  be  sooner  modified 
or  dissolved  by  said  court,  or  some  justice  thereof. 

Isaac  W.  Smith. 

2.  Continuing:  Temporary  Injunction  on  Motion  to  Modify. 

Form  No.  10992. 
(Precedent  in  Durham  v.  Richmond,  etc.,  R.  Co.,  104  N.  Car.  263.) 

At  Chambers,  in  Greensboro,  July  2,  \%89. 
This  cause,  coming  on  to  be  again  heard,  upon  motion  of  plaintiff 
to  modify  the  injunction  order  oi  June  27,  \Z89,  heretofore  made  in 

1.  The  matter  to  be  supplied  within  mack,  ss.,  April ai,  1877.  The  said  de- 
[]  will  not  be  found  inlh    reported  case,  fendants  having  been  duly  notified  of 

2.  If  the  defendants  do  not  appear,  this  petition,  and  neglecting  to  appear, 
an  affidavit  of  service  of  the  petition  upon  hearing  the  plaintiff  and  his 
and  notice  is  first  to  be  entered,  and  proofs,  it  is  ordered,"  etc.  Court 
the    order    may    commence:    "Merri-  Rules,  56  N.  H.  617. 
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this  cause,  after  notice  served  on  the  defendants,  and  upon  the  addi- 
tional affidavits  filed  by  plaintiff  and  objections  filed  by  defendants, 
after  hearing  the  arguments  of  counsel  on  both  sides,  it  is  considered 
and  adjudged  that  the  motion  of  the  plaintiff  be  refused,  and  said 
injunction  order  oi /u?ie  27,  iZS9,  be  allowed  to  remain  as  it  was 
made  originally,  and  to  continue  in  force  until  the  hearing. 

3.  Permanent  Injunction.^ 


1.  For  the  formal  parts  of  an  order, 
judgment  or  decree  in  a  particular 
jurisdiction  consult  the  titles  Orders; 
Judgments  and  Decrees. 

For  statutes  see  supra,  note  i,  p.  826. 

Precedents  —  Reinstating  Bill  and  De- 
creeing Permanent  Injunction. —  In  Wal- 
ters V.  McElroy,  151  Pa.  St.  549,  the 
following  order  was  made,  to  wit: 
"  And  now,  October  ji,  \%g2,  the  decree 
of  the  court  below  is  reversed  and  the 
plaintiff's  bill  is  reinstated,  and  it  is 
ordered,  adjudged  and  decreed  that  a 
perpetual  injunction  issue  as  prayed 
for  in  the  plaintiff's  bill.  And  it  is  fur- 
ther ordered,  adjudged  and  decreed, 
that  the  defendants  pay  to  the  plaintiff 
the  sum  of  %i7g,  being  the  damages 
found  by  the  master  in  his  first  report, 
with  interest  thereon  from  the  14th  day 
of  April,  i8go,  together  with  the  costs 
of  suit,  including  the  costs  of  this  ap- 
peal, and  that  the  record  be  remitted  to 
the  court  below  for  the  purpose  of  en- 
forcing this  decree." 

From  Laying  Foundation  for  Build- 
ing. —  In  Pennsylvania  R.  Co.  v.  Pitts- 
burgh Grain  Elevator  Co.,  50  Pa.  St. 
499,  the  following  order  was  made,  to 
wit:  "  And  now,  to  wit,  March  fjth, 
1865',  this  cause  having  come  on  for 
argument,  on  appeal  from  the  Court 
of  Common  Pleas  of  Allegheny  county, 
and  having  been  argued  by  counsel, 
thereupon,  upon  consideration  thereof, 
it  is  ordered,  adjudged,  and  decreed, 
that  the  decree  of  the  said  court  dis- 
missing the  bill  of  the  complainants  is 
reversed,  and  it  is  now  decreed  that 
the  defendants,  their  architects,  en- 
gineers, agents,  and  workmen,  be 
perpetually  enjoined  from  further  pro- 
ceeding to  lay  any  foundation,  or  erect 
any  building  for  a  grain  elevator  nearer 
than  twelve  feet  from  the  old  house-line 
of  Liberty  street,  produced  westwardly 
from  the  northeast  corner  of  the  lot 
conveyed  by  the  complainants  to  the 
defendants,  which  line  is  declared  to 
be  the  true  south  line  of  Liberty  street, 
as  called  for  in  the  contract  of  the  par- 


ties. And  the  defendants  are  ordered 
to  remove  the  foundation  already  built 
on  the  said  line.  And  it  is  further  or- 
dered, adjudged,  and  decreed  that  the 
defendants  pay  the  costs." 

From  Collecting  Tax.  —  In  Boone 
County  V.  Burlington,  etc.,  R.  Co.,  139 
U.  S.  684,  the  following  order  was 
made,  to  wit:  "And  now  comes  as 
well  the  said  plaintiff,  by  his  attorney, 
and  thereupon  this  action  comes  on 
for  trial  before  the  court  upon  the 
issues  joined  between  the  parties;  on 
consideration  whereof,  the  court  doth 
find  the  issue  in  favor  of  the  plaintiff, 
and  doth  find  that  the  taxes  set  forth 
in  said  petition  of  plaintiff  are  void,  as 
in  said  petition  the  said  plaintiff  has  al- 
leged. It  is  therefore  ordered  and  ad- 
judged that  an  injunction  be,  and  the 
same  is  hereby,  allowed  as  prayed  for 
in  said  petition  of  plaintiff,  and  the 
same  is  hereby  made  perpetual;  and 
that  the  said  defendants  the  county 
commissioners  and  the  treasurer  of 
said  county,  or  their  successors,  are 
hereby  perpetually  enjoined  from  col- 
lecting, or  in  any  way  attempting  to 
collect,  or  in  any  way  intermeddling 
with,  the  taxes  set  forth  in  said  peti- 
tion, and  that  the  successors  in  office 
of  the  said  defendants  be,  and  the 
same  are  hereby,  perpetually  enjoined 
from  collecting  or  in  any  way  inter- 
meddling with,  said  taxes;  and  it  is 
further  considered  that  the  said  plain- 
tiff recover  against  the  said  defendants 
his  costs  in  and  about  this  suit  in  this 
behalf  expended,  taxed  to  be dol- 
lars." 

From  Laying  Water-pipes.  —  In  Will- 
iamsport  Water  Co.  v.  Lycoming  Gas, 
etc.,  Co.,  95  Pa.  St.  35,  the  following 
order  was  made,  to  wit:  "That  the 
Lycoming  Gas  and  Water  Company, 
their  officers,  agents,  servants  and  em- 
ployees be,  and  they  are  hereby  re- 
strained, from  laying  their  water-pipes 
in  or  through  any  of  the  streets,  lanes 
or  alleys  of  the  city  of  Williamsport 
east  of  the  western  line  of  the  borough 
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a.  Generally. 
(1)  To  Restrain  Disposition  of  Property. 

Form  No.  10993. 

(Precedent  in  Kennedy  v.  Williams,  7  Humph.  (Tenn.)  50.)' 

\(^Title  of  cause. y^ 

Be  it  remembered  that  this  cause  came  on  for  final  hearing  before 
the  Yion.  Seth  /.  IV.  Luckey,  presiding  and  holding  the  February  terva, 
1S46,  of  the  Circuit  Court,  for  the  county  of  Knox  by  interchange  of 
ridings,  etc.,  on  this  lUth  day  of  February,  1846,  on  the  bill,  answer 
and  replication,  the  parties  by  their  solicitors,  having  agreed  to  try 
on  bill,  answer  and  replication.  This  cause  having  been  certified  by 
the  Chancellor  to  the  Circuit  Court,  pursuant  to  act  of  Assembly, 
and  it  appearing  to  the  satisfaction  of  the  court,  that  Malinda 
Williams  departed  this  life  intestate,  and  t\i2i\.  Joseph  L.  Williams  Midi's, 
appointed  her  administrator,  who  is  himself  one  of  her  distributees; 
that  the  complainant  is  also  a  distributee,  and  after  the  death  of  the 
said  intestate,  the  complainant  intermarried  with  the  testator  of 
defendant;  that  complainant  and  one  of  the  other  distributees  were 
minors  at  the  time  of  said  marriage  of  complainant,  and  that  the 
latter  was  a  minor  at  the  filing  the  bill  in  this  cause.  It  also 
appeared  that  said  Joseph  L.  Williams  apportioned  and  set  apart  to 
several  of  the  distributees,  as  a  part  of  their  distributive  share  in 
said  intestate's  estate  several  negroes;  that  he  so  set  apart  to  com- 
plainant, then  a  minor  and  feme  covert,  the  negroes.  Bob.,  Hanson., 
Kizzy,  Henry  and  Mary.,  mentioned  in  the  bill.     This  allotment  was 

of  Williamsport,  as  established  prior  to  by  counsel,  and  thereupon,  upon  con- 
the  year  185;?,  where  the  said  Williams-  sideration  thereof,  it  is  ordered,  ad- 
port  IVaier  Company  ha.d\a.id  their  pipes  judged  and  decreed  that  the  said 
prior  to  the  ^^tA  day  oi  Marc  A,  i86j,  defendants,  the  Monongahela  Water 
and  from  supplying  with  water  any  Company,  its  officers,  agents  and  em- 
person  or  persons  within  the  limits  of  ployees,  be  enjoined  and  restrained 
said  territory,  who  have  been  hereto-  from  shutting  off,  stopping  or  inter- 
fore  or  can  be  hereafter  supplied  with  fering  with  the  free  supply  of  water 
water  from  the  pipes  laid  by  said  through  the  pipes  and  conduits  of  the 
Williamsport  Water  Company  prior  to  said  defendant  company  to  the  school 
March  24th,  1865";  and  from  intro-  building  of  the  several  sub-school  dis- 
ducing  water  into  any  pipe  or  pipes  tricts  of  the  city  of  Pittsburg,  plaintiffs 
that  may  have  been  laid  by  the  said  in  the  said  bill  filed, 
defendants  in  any  of  the  streets,  lanes  And  it  is  further  ordered  that  the 
or  alleys  of  said  territory  in  which  the  costs  of  this  proceeding  be  paid  by 
Williamsport  Water  Company  had  laid  the  defendant,  the  Monongahela  Water 
their  pipes  prior  to  March  24th,  1865'.  Company," 

And  that  the  costs  of  this  proceeding  Other  Forms.  —  For   other   forms   of 

be  paid  by  the  said  '  The  Lycoming  Gas  judgments  or  decrees  for  perpetual  in- 

and  Water  Company.^  "  junction    see    Henderson    v.   Nicholas, 

From     Interfering    with    Supply    of  67  Cal.  152;  Alexander  v.  Merrick,  121 

Water.  —  In  St.  Clair  School   Dist.  v.  111.    606;     Chicago,     etc.,    R.    Co.    v. 

Monongahela  Water  Co.,   166   Pa.  St.  Quincy,  136  111.  489. 

81,  the  following  order  was  made,  to  1.  On  appeal  this  decree  was  affirmed, 

wit:    "And    now,    viz:    September    24,  See.  generally,  ^w/ra,  note  i,  p.  1003. 

189^,  this  case  came  on  for  hearing  on  2.  The  matter  to  be  supplied  within 

bill  and  answer  filed,  and  was  argued  []  will  not  be  found  in  the  reported  case. 
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made  verbally  by  said  administrator,  without  authority  from  any 
court,  and  without  the  concurrence  of  the  other  distributees.  It 
further  appears  that  said  intestate's  estate  was  large,  consisting  of 
real  and  personal  estate.  It  likewise  appears,  that  the  testator  of 
defendant,  who  was  the  husband  of  complainant  at  the  time  said 
negroes  were  so -allotted,  took  said  negroes  into  his  possession  and 
control,  and  claimed  them  as  his  property  under  said  verbal  allot- 
ment, and  the  defendant  since  his  death,  as  his  representative,  has 
continued  said  claim.  And  it  also  appearing  that  the  estate  of  defend- 
ant's testator  being  insolvent,  defendant  has  attempted  and  intended 
again  to  endeavor  to  procure  authority  to  sell  said  negroes  for  the 
payment  of  the  debts  of  his  testator,  when  his  bill  was  filed.  It 
also  appearing  that  one  of  the  distributees  of  said  Malinda  Williams 
has  instituted  a  suit,  claiming  distribution  of  the  specific  negroes 
involved  in  litigation  in  this  cause,  and  the  court  being  of  opinion, 
from  the  foregoing  facts,  that  the  allotment  and  setting  apart  as 
aforesaid,  by  said  Joseph  L.  Williams  to  complainant,  of  said  negroes, 
was  without  authority,  and  did  not  therefore  vest  in  the  testator  of 
respondent  by  virtue  of  his  marital  right,  any  right  or  title  in  said 
negroes,  and  that  no  title  therefor  devolved  upon  said  defendant  or 
his  executor,  but  whatever  right  or  title  said  complainant  at  any  time 
during  said  marriage  had  and  possessed  in  said  negroes  survived  to 
her: 

The  court  is  therefore  pleased  to  order,  adjudge  and  decree,  that 
the  defendant  be  and  he  is  hereby  perpetually  enjoined  from  selling 
said  negroes  or  otherwise  disposing  of  them,  or  in  any  manner  inter- 
fering with  them,  and  that  he  surrender  the  possession  of  them  to 
be  administered  and  distributed  according  to  law  amongst  the  dis- 
tributees of  said  Malinda  Williams^  deceased.  And  it  is  also  ordered, 
that  the  defendant  pay  the  costs  of  this  cause  out  of  the  effects  of 
the  said  testator  in  his  hands. 


(2)  To  Restrain  Enforcement  of  Judgment. 

Form  No.  10994. 

(Precedent  in  Rickards  v.  Coon,  13  Neb.  420.)' 

C.  B.  Coon,  plaintiff,  ) 

vs.  >•  Journal  Entry. 

Rickards  &*  Merrill,  defendants.  ) 

And  now  on  this  12th  day  of  May,  1S8I,  this  cause  coming  on  further 
to  be  heard  upon  the  proofs  adduced,  the  court  finds  generally  for 
the  plaintiff,  and  finds  that  the  judgment  of  the  defendants  which  is 
referred  to  in  defendants'  answer  herein,  is  not  a  lien  on  the  realty 
described  in  plaintiff's  petition.  And  said  defendants  are  perpetually 
enjoined  from  selling  land  to  satisfy  their  said  judgment. 

1.  In  this  case  the  defendant  moved  showed  a  final  judgment  enjoining  the 
to  dismiss  the  proceedings  because  sale  and  that  this  judgment  was  suffi- 
there  was  no  final  judgment,  but  it  was     cient. 

held  that   the  form  given  in  the   text        See,  generally,  supra,  note  3,  p.  1003. 
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Form  No.  10995. 

(Precedent  in  Rice  v.  Railroad  Bank,  7  Humph.  (Tenn.)  39.) 

[(7y//(?  of  cause ^^ 

Be  it  remembered,  that  this  cause  came  on  to  be  heard  before  the 
Honorable  B.  L.  Ridley,  this  10th  of  March,  iSj^6,  upon  bill,  answer, 
replication  and  proof,  when  it  appeared  to  the  satisfaction  of  the  court, 
that  on  the  2d  day  of  December,  iS39,  one  Elijah  C.  Rice  and  others, 
made  a  note  for  the  sum  of  eighteen  hundred  dollars,  and  payable  to 
the  defendant,  at  Knoxville,  /is'wr  months  after  date,  which  was  signed 
hy  John  di^di  Elijah  C.  Rice,  and  procured  the  same  to  be  discounted; 
and  that  the  name  of  complainant  was  endorsed  on  said  note,  with 
others,  without  the  knowledge  or  consent  of  complainant,  either 
verbal  or  written;  and  it  further  appeared,  that  suit  was  brought  on 
said  note,  against  complainant  and  others,  about  the  2Jiih  of  March, 
i2tJ^l,  that  complainant,  from  sickness,  was  prevented  from  defending 
said  suit  at  law;  by  reason  of  his  failure  to  do  so  judgment  was 
rendered  against  him,  on  or  about  the  22d  oi November,  iS^i,  for  the 
sum  of  nineteen  hundred  and  seventy-nine  dollars,  besides  costs  of  suit 
at  law.  Upon  the  whole  case  the  court  is  of  opinion,  that  the  com- 
plainant has  a  good  and  valid  defence  against  said  note,  and  that  his 
name  was  used  without  authority  from  him,  either  verbal  or  written, 
and  should  not  be  obligatory  on  him;  and  the  court  is  further  of 
opinion,  a  Court  of  Chancery  has  jurisdiction  to  relieve  complainant 
against  said  judgment.  Whereupon  the  court  doth  order,  adjudge 
and  decree,  and  it  is  accordingly  decreed,  that  defendant  be  perpetu- 
ally enjoined  from  collecting  said  judgment  oi  nineteen  hundred  and 
seventy-nine  dollars,  or  any  part  thereof;  but  that  complainant  pay  the 
costs  of  this  suit,  and  of  the  suit  at  law,  for  which  execution  may 
issue  as  at  law. 

(3)  To  Restrain  Infringement  of  Trade-mark.^ 

1.  On  appeal,  this  judgment  was  af-  to  induce  the  purchasers  to  believe  they 
firmed  and  the  enforcement  of  the  are  the  genuine  manufacture  of  the 
judgment  enjoined.  petitioners,"  it  was  held   that  defend- 

See,  generally,  supra,  note  3,  p.  1003.  ants  could  clearly  understand  from  this 

2.  The  matter  to  be  supplied  within  decree  that  they  were  enjoined  from 
[  ]  will  not  be  found  in  the  reported  using  the  particular  labels  and  num- 
case.  bers  described  in  it,  and  that  so  far  the 

3.  Precedents.  — In  Boardman  v.  Meri-  decree  was  free  from  uncertainty.  That, 
den  Britannia  Co.,  36  Conn.  207,  the  if,  beyond  this,  the  decree  was  so  in- 
decree  restraining  defendants  "from  definite  that  defendants  could  not  know 
selling  or  offering  for  sale  any  Britan-  with  reasonable  certainty  what  they 
nia  spoons  manufactured  by  any  other  were  prohibited  from  doing,  their  rem- 
parlies  than  said  petitioners,  in  pack-  edy  was  by  way  of  application  to  the 
ages  having  thereon  any  label  prepared  superior  court  to  modify  the  decree, 
in  imitation  of  any  of  the  said  labels  and  not  by  writ  of  error. 

of  the  petitioners,  like  those  used  by  In  People  v.  Diedrich,  141  111.  665, 
the  respondents,  as  described  in  said  the  order,  omitting  caption  and  recita- 
petition;  and  from  selling  or  offering  for  tive  part,  was  as  follows,  to  wit:  "It 
sale  any  such  Britannia  spoons  in  pack-  is  therefore  ordered,  adjudged  and  de- 
ages  with  labels  and  numbers  thereon  creed,  that  the  said  Nicholas  Diedrich, 
so  nearly  like  those  used  by  the  peti-  Sr.,  be  and  he  is  hereby  perpetually 
tioners  as  aforesaid  as  are  calculated  enjoined  and  restrained  from  manu- 
q  E.  of  F.  P.  — 65.                          1025  Volume  9. 
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Form  No.  10996.' 

Commonwealth  of  Massachusetts. 

In  the  Supreme  Judicial  Court. 

American  Waltham  Watch  Company 

vs. 

United  States  Watch  Company. 

In  Equity.     April  Term,  \%99. 

This  case  came  on  to  be  further  heard  at  this  term,  and  was  argued 
by  counsel;  and  thereupon,  upon  consideration  thereof,  it  is  ordered, 
adjudged  and  decreed  that  the  respondent,  its  agents,  attorneys  and 
counsellors  are  hereby  enjoined  to  desist  and  refrain: 

From  using  the  combined  words  "Waltham  watch  "  or  *'  Waltham 
watches,"  either  by  themselves  or  in  combination  with  other  words  in 
connection  with,  or  in  describing,  advertising  or  selling  watches  or 
parts  of  watches; 

From  using  the  word  "  Waltham,"  in  any  advertisement  of  its 
watches  otherwise  than  geographically  in  connection  with  the  word 
"Massachusetts"  or  the  abbreviation  "  Mass."  in  giving  its  place  of 
business,  and  are  required  in  all  advertisements  hereafter  issued  to  take 
precautions  to  distinguish  the  defendant  from  the  plaintiff  to  the  full, 
extent  of  commercial  practicability; 

From  using  the  word  "Waltham,"  with  or  without  other  words, 
on  the  dials  of  its  watches;  from  making,  selling  or  disposing  of 
watches,  or  parts  of  watches,  having  plates  inscribed  with  the  word 
"Waltham"  unless  accompanied  by  the  word  "Mass,"  and  unless, 
there  is  also  prominently  collocated  with  the  word  "  Waltham  "  the 
words  "Anew  watch  company  at  Waltham,  established  1885,"  and 
unless  its  corporate  name,  whether  in  full  or  abbreviated,  is  printed 
on  such  plates  in  letters  easily  legible;  from  using  the  word  '-Wal- 
tham "  in  any  such  way  as  to  induce  the  belief  that  its  watches  are 
made  by  the  plaintiff;  and  from  doing  anything  to  avail  itself  of  the 
reputation  of  the  plaintiff's  watches  to  increase  the  sale  of  its  own. 

This  injunction  shall  not  apply  to  inscriptions  now  on  the  plates 
and  dials  of  watches  heretofore  sold  and  delivered  in  the  ordinary 

facturing,   or  being  interested   in   the  ment  or  publication,  or  any  cut,  picture 

manufacture  of,  the  said  tubular  ma-  or  drawing,  in  which  they  or  either  or 

sonry  furnaces,  or  furnaces  of  similar  any  of  them   claim  a  right,  or  profess 

design  or  pattern,  or  of  parts  that  will  to  manufacture  or  sell  the  said  Ruttan 

fit  the  said  furnaces,  and  that  the  said  furnace,  either  alone  or  in  connection 

defendants,    and    each    and   every   of  with  said  system  of  heating  and  venti- 

thera,    be  and    they   are    hereby   per-  lation,  and  from  claiming  and  pretend- 

petually  enjoined  and  restrained  from  ing  or  asserting,  in  any  place  or  places, 

using,    in    any    way,  on    said   tubular  that  they,  or  either   or   any  of  them, 

masonry  furnaces,  or  furnaces  of  simi-  have  or  has  a  right  to,  or  does,  manu- 

lar  design  or  pattern,  or  in  any  con-  facture,    sell,    furnish   or    set    up    the 

nection  therewith,   either  alone  or  in  '^  Ruttan  tubular  masonry   furnace,'  or 

connection  with  said  system  of  heating  any  furnace  of  similar  design  or  pat- 

and  ventilation,  the  said  trade-mark  of  tern,  under  the  name  '  Ruttan.'  " 

*  Ruttan,'  either  alone  or  in  connection  1.  This   decree   is    copied    from    the 

with  other  word  or  words,  and  from  original.     The  case  is  not  yet  reported, 

publishing   the  said  circular  '  Exhibit  See,    generally,    supra,    note    3,    p.. 

C,'  or  any  similar  circular  or  advertise-  1003. 
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course  of  business  by  the  defendant  to  bona  fide  customers,  nor  to 
the  plates  of  watches  heretofore  finished  by  the  defendant  so  far  as 
to  be  fitted,  but  not  sold  and  delivered,  a  sworn  list  of  which  last 
named  watches,  with  the  numbers  thereof,  shall  be  filed  with  the 
court  within  two  weeks,  and  quarterly  returns  of  sales  thereof  shall 
be  returned  to  the  court  under  oath. 
By  the  court, 

John  Noble,  Clerk. 

(4)  To  Restrain  Interference  with  Dam. 

Form  No.  10997. 

(Precedent  in  Southwestern  R.  Co.  v.  Mitchell,  69  Ga.  114.)' 

{{Title  of  cause.y]^ 

The  above  stated  case  coming  on  for  trial,  upon  request  of  coun- 
sel under  the  statute,  controverted  questions  of  fact  only  were  sub- 
mitted to  the  jury  —  the  jury  having  answered  the  questions  pro- 
pounded to  them,  as  will  appear  by  their  verdict  returned  and 
recorded  on  the  minutes  of  this  court.  On  said  verdict,  and  the 
admitted  facts,  this  decree  is  entered.  The  admissions  were  that  in 
\2>67  and  1S68  Coker  built  the  mill;  that  part  of  the  dam  was  on  land 
of  the  complainant,  known  as  the  right-of-way  of  complainant,  and 
caused  the  water  to  overflow  a  part  thereof;  that  the  dam  is  still 
broken;  that  Virgil  Powers  was  a  director  and  superintendent, 
Walden,  road  master,  and  Poole^  supervisor  of  complainant,  from 
1 856  to  \2>Q9  inclusive.  Whereupon  it  is  considered,  ordered  and 
decreed  by  the  court  that  the  injunction  prayed  for  by  complainant 
be  and  the  same  is  refused  and  denied.  It  is  further  ordered  that 
the  complainant,  the  Southwestern  railroad,  be  and  it  is  hereby,  per- 
petually enjoined  from  interfering  with  respondent  in  keeping  and 
maintaining  a  dam  for  mill  purposes  at  the  point  where  the  dam  naw 
is,  provided  the  respondent  shall  not  have  the  right  to  back  water  on 
the  land  of  complainant  to  any  greater  extent  than  it  has  been  done 
heretofore.  Should  it  ever  become  necessary  to  the  prudent,  proper 
and  successful  running  and  management  of  the  Southwestern  railroad 
that  it  should  have  the  exclusive  use  and  occupancy  of  the  property 
with  which  they  are  herein  enjoined  from  interfering,  then  nothing 
in  this  decree  shall  be  construed  to  prevent  it  from  proceeding  to 
acquire  the  same  in  any  lawful  way  or  manner  it  might  do  had  the 
title  thereto  never  been  in  said  railroad.  It  is  further  decreed  that 
the  complainant,  the  Southwestern  railroad  company,  do  pay  the 
entire  costs  of  this  case,  the  same  to  be  taxed  by  the  clerk  of  this 
court. 


Decree  signed  June  6th,  li 


C.  F.  Crisp,  J.  S.  C.  S.  W.  C. 


1.  The  supreme  court  held  that  the  See,  generally,  supra,  note  3,  p.  1003. 
court  below  did  not  err  in  making  2.  The  matter  to  be  supplied  within 
this  decree,  which  was  accordingly  [  ]  will  not  be  found  in  the  reported 
affirmed.  case. 
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(5)  To  Restrain  Interference  with  Water-course. ^ 

Form  No.  10998. 

(Precedent  in  Paragoonah  Field,  etc.,  Co.  v.  Edwards,  9  Utah  479.)' 

]X^Title  of  cause. y^ 

This  cause  having  been  regularly  called  and  tried  by  the  court, 
and  the  findings  of  fact  and  conclusions  of  law,  and  the  decision 
thereon  in  writing,  having  been  rendered,  wherein  judgment  was 
ordered  in  favor  of  plaintiffs,  and  against  defendant  and  for  costs,  on 
motion  of  attorney  for  plaintiffs,  it  is  ordered,  adjudged  and  decreed 
that  plaintiffs  have  judgment  as  prayed  for  in  this  complaint;  that 
defendant,  his  servants,  agents,  and  employees,  be  perpetually 
enjoined  and  restrained  from  diverting  or  using  any  water  from  the 
regular  channel  oi  Red  Creek.,  Iron  county,  Utah.,  except  as  ordered 
by  the  said  company  plaintiff,  or  from  diverting  the  said  waters  from 
running  by  the  dwellings  of  the  other  plaintiffs,  or  the  ditches  running 
by  said  dwellings  except  by  order  of  the  plaintiff  corporation,  but 
that  the  same  may  be  allowed  to  flow  as  heretofore  prior  to  the  diver- 
sion complained  of,  under  the  control  of  said  corporation.  That 
defendant  be  required  to  remove  from  the  ditches  running  to  the 
Paragoonah  Field.,  and  by  the  dwellings  of  the  other  plaintiffs  herein, 
all  dams  and  constructions  preventing  the  water  from  flowing  at  all 
times  as  heretofore  by  said  dwellings  and  down  to  said  field,  and  as 
ordered  by  said  company,  or  the  directors  thereof,  and  restrained 
from  placing  in  said  ditches  any  obstructions  preventing  the  water 
from  flowing  as  heretofore,  and  at  the  time  of  the  organization  of 
the  said  company,  and  not  into  new  lands  not  included  in  said  field, 

and  that  plaintiffs  have  judgment  for  their  costs  taxed  at  

dollars. 

(6)  To  Restrain  Laborers  and  Labor  Organizations. 
{a)  From  Picketifig. 

Form  No.  10999. 

(Precedent  in  Vegelahn  v.  Guntner,  167  Mass.  96.)* 

1.  Precedent. — In  Adams  z/.  Popham,  ally  enjoined  and  restrained  from 
76  N.  Y.  410,  it  was  ordered  "That  the  making,  maintaining,  continuing  or 
defendant  be  perpetually  enjoined  and  renewing  the  said  pond  by  means  of  a 
restrained  from  making,  maintaining,  dam  or  otherwise,  or  doing  any  other 
or  continuing  or  renewing  the  said  pond  act  or  thing  whereby  the  water  of  said 
by  means  of  a  dam  or  otherwise.  It  is  stream  will  be  prevented  or  obstructed 
adjudged  that  the  defendant  herein  be,  from  running  and  flowing  as  they  were 
and  he  hereby  is,  enjoined  to  remove  wont  to  do  before  any  dam  was  con- 
all  obstructions  to  the  running  of  the  structed  or  obstructions  made  to  the 
water  in  said  stream,  so  that  the  water  flowing  of  the  water  of  said  stream." 
in  said  stream  may  run  in  the  same  2.  This  decree  was  ordered  entered 
manner  as  it  ran  before  any  dam  or  ob-  in  place  of  the  decree  appealed  from  as 
structjon  was  made  or  constructed  to  originally  entered  by  the  district  court, 
prevent  or  obstruct  the  flowing  of  the  See,  generally,  supra,  note  3,  p.  1003. 
waters  of  said  stream.  3.  The  matter  to  be  supplied  within 

And  it  is  further  adjudged  that  de-  []  will  not  be  found  in  the  reported  case, 

fendant  be,  and  he  hereby  is,  perpetu-  4.  This  decree  was  affirmed.     For  the 
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[Frederick  O.  Vegelahn 

vs. 

George  M.  Guntner  et  alJ^ 

This  cause  came  on  to  be  heard,  and  was  argued  by  counsel;  and 
thereupon,  on  consideration  thereof,  it  is  ordered,  adjudged,  and 
decreed  that  the  defendants,  and  each  and  every  of  them,  their 
agents  and  servants,  be  restrained  and  enjoined  from  interfering  with 
the  plaintiff's  business  by  obstructing  or  physically  interfering  with 
any  persons  in  entering  or  leaving  the  plaintiff's  premises  numbered 
i-^i,  IJ43,  145,  lJf.7  North  street  in  said  Boston,  or  by  intimidating,  by 
threats,  express  or  implied,  of  violence  or  physical  harm  to  body  or 
property,  any  person  or  persons  who  now  are  or  hereafter  may  be  in 
the  employment  of  the  plaintiff,  or  desirous  of  entering  the  same, 
from  entering  or  continuing  in  it,  or  by  in  any  way  hindering,  inter- 
fering with,  or  preventing  any  person  or  persons  who  now  are  in  the 
employment  of  the  plaintiff  from  continuing  therein,  so  long  as  they 
may  be  bound  so  to  do  by  lawful  contract. 

(Ji)  From  Interfering  with  Interstate  Commerce. 

Form  No.  1 1 o o o. 

(Precedent  in  In  re  Debs,  158  U.  S.  570.)* 

H  Title  of  court  and  cause.^ 

Upon  reading  the  verified  bill  of  complaint  in  this  cause,  and  hear- 
ing Thomas  E.  Milchrist,  district  attorney  for  the  United  States, 
thereon,  it  is  ordered,  adjudged  and  decreed  that  (^Here  many  individ- 
ual defendants  were  namea^^  and  all  persons  combining  and  conspiring 
with  them,  and  all  other  persons  whomsoever,  absolutely  to  desist 
and  refrain  from  in  any  way  or  manner  interfering  with,  hindering, 
obstructing  or  stopping  any  of  the  business  of  any  of  the  following 
named  railroads  {specifically  naming  the  various  roads  named  in  the  bill^ 
as  common  carriers  of  passengers  and  freight  between  or  among  any 
States  of  the  United  States,  and  from  in  any  way  or  manner  inter- 
fering with,  hindering,  obstructing  or  stopping  any  mail  trains  or 
other  trains,  whether  freight  or  passenger,  engaged  in  interstate 
commerce,  or  carrying  passengers  or  freight  between  or  among  the 
States;  and  from  in  any  manner  interfering  with,  hindering  or  stop- 
ping any  engines,  cars,  or  rolling  stock  of  any  of  said  companies 
engaged  in  interstate  commerce,  or  in  connection  with  the  carriage 
of  passengers  or  freight  between  or  among  the  States;  and  from  in 
any  manner  interfering  with,  injuring  or  destroying  any  of  the  prop- 
erty of  any  of  the  said  railroads  engaged  in  or  for  the  purpose  of,  or 
in  connection  with,  interstate  commerce- or  the  carriage  of  the  mails 
of  the  United  States  or  the  transportation  of  passengers  or  freight 
between  or  among  the  States;  and  from  entering  upon  the  grounds 
or  premises  of  any  of  said  railroads  for  the  purpose  of  interfering 

bill  in  the  case  see  supra.  Form  No.     be  supplied  within  [  ]  will  not  be  found 
10922.  in  the  reported  case. 

See.  generally,  supra,  note  3,  p.  1003.         2.  See,  generally,  supra,  note   3,  p. 

1.  The   matter  enclosed   by   and   to     1003. 
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with,  hindering,  obstructing,  or  stopping  any  of  said  mail  trains, 
passenger  or  freight  trains  engaged  in  interstate  commerce,  or  in  the 
transportation  of  passengers  or  freight  between  or  among  the  States, 
or  for  the  purpose  of  interfering  with,  injuring,  or  destroying  any  of 
said  property  so  engaged  in  or  used  in  connection  with  interstate 
commerce  or  the  transportation  of  passengers  or  property  between 
or  among  the  States;  and  from  injuring  or  destroying  any  part 
of  the  tracks,  roadbed  or  road,  or  permanent  structures  of 
said  railroads;  and  from  injuring,  destroying,  or  in  any  way  inter- 
fering with  any  of  the  signals  or  switches  of  any  of  said  railroads; 
and  from  displacing  or  extinguishing  any  of  the  signals  of  any  of 
said  railroads,  and  from  spiking,  locking,  or  in  any  manner  fastening 
any  of  the  switches  of  any  of  said  railroads,  and  from  uncoupling  or 
in  any  way  hampering  or  obstructing  the  control  by  any  of  said  rail- 
roads of  any  of  the  cars,  engines,  or  parts  of  trains  of  any  of  said 
railroads  engaged  in  interstate  commerce  or  in  the  transportation  of 
passengers  or  freight  between  or  among  the  States,  or  engaged  in 
carrying  any  of  the  mails  of  the  United  States;  and  from  compelling 
or  inducing  or  attempting  to  compel  or  induce,  by  threats,  intimida- 
tion, persuasion,  force,  or  violence,  any  of  the  employes  of  any  of 
said  railroads  to  refuse  or  fail  to  perform  any  of  their  duties  as 
employes  of  any  of  said  railroads  in  connection  with  the  interstate 
business  or  commerce  of  such  railroads  or  the  carriage  of  the  United 
States  mail  by  such  railroads,  or  the  transportation  of  passengers  or 
property  between  or  among  the  States;  and  from  compelling  or  induc- 
ing or  attempting  to  compel  or  induce  by  threats,  intimidation,  force, 
or  violence  any  of  the  employes  of  any  of  said  railroads  who  are 
employed  by  such  railroads  and  engaged  in  its  service  in  the  conduct 
of  interstate  business,  or  in  the  operation  of  any  of  its  trains  carry- 
ing the  mail  of  the  United  States,  or  doing  interstate  business,  or  the 
transportation  of  passengers  and  freight  between  and  among  the 
States,  to  leave  the  service  of  such  railroads;  and  from  preventing 
any  person  whatever,  by  threats,  intimidation,  force,  or  violence  from 
entering  the  service  of  any  of  said  railroads  and  doing  the  work  thereof 
in  the  carrying  of  the  mails  of  the  United  States,  or  the  transporta- 
tion of  passengers  and  freight  between  or  among  the  States;  and 
from  doing  any  act  whatever  in  furtherance  of  any  conspiracy  or 
combination  to  restrain  either  of  said  railroad  companies  or  receivers 
in  the  free  and  unhindered  control  and  handling  of  interstate  com- 
merce over  the  lines  of  said  railroads,  and  of  transportation  of  per- 
sons and  freight  between  and  among  the  States;  and  from  ordering, 
directing,  aiding,  assisting,  or  abetting  in  any  manner  whatever,  any 
person  or  persons  to  commit  any  or  either  of  the  acts  aforesaid. 

And  it  is  further  ordered  that  the  aforesaid  injunction  and  writ  of 
injunction  shall  be  in  force  and  binding  upon  such  of  said  defendants 
as  are  named  in  said  bill  from  and  after  the  service  upon  them 
severally  of  said  writ  by  delivering  to  them  severally  a  copy  of  said 
writ  or  by  reading  the  same  to  them  and  the  service  upon  them 
respectively  of  the  writ  of  subpoena  herein,  and  shall  be  binding  upon 
said  defendants,  whose  names  are  alleged  to  be  unknown,  from  and 
after  the  service  of  such  writ  upon  them  respectively  by  the  reading 
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■of  the  same  to  them  or  by  the  publication  thereof  by  posting  or 
printing,  and  after  service  of  subpoena  upon  any  of  said  defendants 
named  herein  shall  be  binding  upon  said  defendants  and  upon  all 
other  persons  whatsoever  who  are  not  named  herein  from  and  after 
the  time  when  they  shall  severally  have  knowledge  of  the  entry  of 
such  order  and  the  existence  of  said  injunction. 

(7)  To  Restrain  Preaching  of  Undenominational  Doctrine.^ 

Form  No.  i  looi. 

(Precedent  in  Hale  v.  Everett,  53  N.  H.  133.)' 

Supreme  Judicial  Court. 
Stratjord^  ss.  December  Law  Term,  \%Q8. 

Samuel  Hale  and  als. 

V. 

Charles  E.  Everett  and  als. 

Upon  hearing  the  parties  and  their  proofs,  — 

It  is  ordered,  That  the  prayer  of  said  bill  be  granted,  with  costs, 
taxed  at  one  hundred  and  fifty-three  dollars  and  sixty-one  cents; 

And  that  said  Jasper  H.  York,  George  L.  Folsom,  and  Carl  H. 
Ilorsch,  wardens  of  said  First  Unitarian  Society  of  Christia?is  in  Dover, 
and  all  other  wardens  and  members  of  said  society,  be  jointly  and 
severally  strictly  enjoined  and  forbidden  to  hire,  employ,  allow, 
suffer,  or  permit  said  Francis  E.  Abbott,  or  any  other  person,  to 
preach  and  inculcate  in  the  meeting  house  of  said  society  doctrines 
subversive  of  the  fundamental  principles  of  Christianity,  as  generally 
received  and  holden  by  the  denomination  of  Christians  known  as 
Unitarians;  —  or  to  employ,  suffer,  or  permit  to  preach  in  said  meet- 
ing house  any  person  who  rejects  Christianity  altogether;  or  who 
teaches  that,  as  a  system  of  religion,  Christianity  is  partly  true  and 
partly  false;  or  who  preaches  and  inculcates  a  disbelief  in  the 
doctrine  of  the  Lordship  and  Messiahship  of  Jesus  Christ,  as  taught 
by  him  in  the  New  Testament  Scriptures,  or  a  disbelief  in  Jesus 
Christ  as  the  great  head  of  the  church,  or  of  his  divine  mission  and 
authority  as  a  religious  teacher,  as  thus  taught  by  him ;  or  who  preaches 
and  inculcates  a  denial  of  the  doctrine  that  the  Scriptures  of  the  Old 
and  New  Testaments  do  contain  a  divine  revelation  given  by  inspira- 
tion of  God;  and  containing  a  sufficient  and  perfect  rule  of  faith  and 
practice ; 

1.  To  Bestrain  Interference  with  Man-  pointed  to  the  pastorate  of  said  church, 

agement     of    Church.  —  In  Krecker    v.  under  the  discipline  of  the  Evangelical 

Shirey,  163  Pa.   St.    534.  the   following  Association   and  the   decisions    of   the 

decree  was  made,  to  wit:  general  conference,  from   the  pulpit  of 

"The  decree  of  the  court  below   is  said  church  and  from  the  exercise  of 

reversed,  and  it   is   now   ordered,   ad-  his  pastoral  functions  therein, 

judged  and  decreed,  that  an  injunction  It  is  further  ordered  that  the  defend- 

be   issued   to   restrain    the  defendants  ants  pay  the  costs  accrued  in  this  case." 

from  exercising  control  over  the  church  2.  For  the  bill   of    complaint    upon 

edifice  of  ihe  Immanue I  Church  in  the  which     this   decree    was    granted    see 

city  of  Heading,   and  from    excluding  supra.  Form  No.  10935. 

the  plaintiff  or  any  other   person    ap-  See,  generally,  supra,  note  3,  p.  1003. 
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And  that  said  Francis  E.  Abbott^  and  all  and  every  other  person  or 
persons,  be  forever  strictly  enjoined  and  forbidden  to  occupy  said 
meeting  house  of  said  society  for  the  purpose  of  preaching  and  incul- 
cating said  disbeliefs,  denials,  and  doctrines  hereinbefore  specially 
prohibited  to  be  taught  therein;  and  any  and  all  other,  doctrine  or 
doctrines  subversive  of  the  fundamental  principles  of  Christianity 
as  generally  received  and  holden  by  the  denomination  of  Christians 
known  as  Unitarians. 

A  true  copy  of  the  original  decree  on  file  in  the  clerk's  office. 

Attest:  Daniel  Hall,  CXerk. 

(8)  To  Restrain  Public  Officers,  Boards  and  Municipalities.^ 

FROM  interfering  WITH  LAVING  GAS  MAINS. 

Form  No.  1 1  o  o  2 . 

(Precedent  in  Atlanta  v.  Gate  City  Gas  Light  Co.,  71  Ga.  116.)* 

U  Title  of  cause. )Y 

On  consideration  of  the  foregoing  case,  after  hearing  argument  of 
counsel,  the  court  is  of  the  opinion  that  the  complainant  is  entitled 
to  the  relief  prayed  for,  and  it  is  therefore  considered  and  ordered 
that  the  defendants  be  enjoined  from  obstructing  or  in  any  manner 
preventing  the  complainant,  its  agents  and  employes,  from  distribut- 
ing and  burying  in  the  streets,  lanes,  and  public  alleys  in  the  city  of 
Atlanta,  in  a  lawful  manner,  and  in  due  conformity  to  city  ordinances 
and  laws,  its  gas  mains  and  other  pipes  for  the  distribution  of  its  gas, 
by  instituting,  commanding,  counseling,  advising  or  procuring  prose- 
cutions or  arrests  to  be  made  of  any  of  the  complainant's  employes 
for  so  exercising  its  rights  under  its  charter. 

1.  From  Entering  into   Contract.  —  In  167  Pa.  St.  47,  is   as   follows,  to   wit: 

Boyer  v.  Reading,  151   Pa.  St.  185,  the  "And  now,  February^,  189J,  this  cause 

followingorder  wasmade,  to  wit:  "And  came  on  to  be  heard  at  this  term  and 

now,  to  wit:  Jan.  4,   189.2,  the   above  was  argued  by  counsel  and  thereupon, 

case  having  come  on  to  be  heard  upon  upon  consideration  thereof,  it  is  ordered, 

exceptions   filed   to   the   report  of   the  adjudged  and  decreed  as  follows,  viz: 

master,  and,  having  been  fully  argued  The    inviting    of    proposals    and   the 

by  counsel  for  plaintiff  and  defendant,  awarding  of   the  contract  for  work  by 

it  is,  on  due  consideration,  ordered  and  the  commissioners  of  the  water  depart- 

decreed  that  the  city  of  Reading  and  the  ment  of  the  city  of  Reading  to  Howard 

officers  thereof    be    enjoined    and   re-  E.  Ahrens,  upon  the  basis  of  the  speci- 

strained,  and  they  are  hereby  enjoined  fications  as  set  forth   in   the   plaintiff's 

and  restrained  from  entering  into  any  bill,  are  acts  unlawful  and  void  and  an 

contracts  for  paving   and  curbing  said  injunction  is  awarded  and  directed  to 

Fifth  street,  between  Penn  and  Button-  issue  perpetually  restraining  the  water 

ww^  streets,  or  any  part  thereof  under  department   of   the   said   city  and  the 

the  ordinance  aforesaid,  and  from  col-  said  city  itself  from  executing  the  said 

lecting  any  assessment  levied  under  or  contract    with     the    said    Howard  E. 

by  virtue  of  the  said  ordinance,  and  from  Ahrens.     It  is  futhermore  ordered  that 

entering  any  lien  against  the  land  of  the  city  of  Reading  pay  the  costs." 
the  plaintiff   by  reason   or   under   the        2.  This   decree  was   affirmed  by  the 

authority    thereof,   as    prayed    for   in  supreme  court.     See,  generally,  supra, 

plaintiff's  bill,  and   that  the  defendant  note  3,  p.  1003. 
pay  the  costs  of  this  proceeding."  3.  The  matter  to  be  supplied  withia 

A  similar   form   in  Frame  v.  Felix,  []  will  not  be  found  in  the  reported  case. 
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This  order  is  not  intended,  and  shall  not  be  construed,  to  prevent 
the  proper  ministerial  officers  of  said  city  from  making  any  arrest  of 
any  person  for  any  violation  of  any  city  ordinance,  or  from  making  a 
case  against  any  such  person,  or  to  prevent  the  proper  judicial  officer 
from  trying  any  such  person,  but  is  intended  only  to  secure  to  com- 
plainant the  exercise  of  its  rights  under  its  charter,  by  restraining  the 
mayor  and  general  council  from  carrying  out  the  policy  towards  com- 
plainant and  its  employes  plainly  indicated  in  the  action  of  the  general 
council  and  the  letter  of  the  mayor  set  out  in  the  bill,  of  using  their 
influence  and  power  towards  a  prevention  of  the  exercise  of  those 
rights  by  complainant. 

\{J)ate  and  signature  as  in  Form  No.  10997. y^- 

(9)  To  Restrain  Railroad.^ 


1.  The  matter  to  be  supplied  within 
[  ]  will  not  be  found  in  the  reported 
case. 

2.  Against  Use  of  Streets  by  Bailroad.  — 
In  Chicago,  etc.,  R.  Co,  v.  Quincy,  136 
111.  489,  the  circuit  and  appellate 
courts  issued  and  sustained  an  injunc- 
tion in  the  following  form.  The  in- 
junction was  afterward  modified  by  the 
supreme  court  upon  the  ground  that 
the  city  had  parted  with  some  of  its 
rights  by  deed:  "^^  The  Chicago,  Burling- 
ton and  Quincy  Railroad  Company,  its 
officers,  agents,  attorneys,  servants  and 
employes,  be  and  they  are,  and  each  of 
them  is,  hereby  perpetually  enjoined 
and  restrained  from  depositing  any 
stone,  earth,  cinders,  gravel  or  other 
material  upon,  or  from  so  erecting  any 
embankment  or  other  obstruction  upon, 
and  from  so  grading,  said  parts  of  ^r<7ac/- 
way  and  Spring  streets,  or  either  of 
them,  extending  from  said  Front  street 
to  the  Mississippi  river  or  the  said  bay, 
or  from  so  laying  any  railroad  tracks 
thereon,  and  from  otherwise  so  appro- 
priating the  said  parts  of  said  streets  to 
defendant's  use, and  from  so  obstructing 
the  same  as  to  prevent  the  fres  use  and 
enjoyment  thereof  by  the  public,  as  pub- 
lic streets  of  said  city,  to  and  from  the 
said  river  or  body  of  water,  or  in  such 
manner  as  to  prevent  the  landing  of 
steamboats  and  other  water-craft  plying 
upon  said  river  and  body  of  water,  or  in 
such  a  manner  as  to  destroy  and  impair 
the  use  of  the  same  as  public  levees  or 
landings,  or  in  such  a  manner  as  to 
prevent  wagons,  vehicles,  carriages  or 
the  public  from  crossing  and  recross- 
ing  continually  along  said  parts  of 
Sprino  and  Broadway  streets  west  of 
Front  street,  to  and  from  the  said  river 
or  body  of  water,  or  in  such  a  manner 


as  to  prevent  the  citizens  of  Quincy  and 
the  public  at  large  from  having  the  free 
and  unobstructed  use  of  said  parts  of 
said  streets  as  public  streets  in  said  city 
of  Quincy.  or  from  interfering  with  the 
complainant  in  the  use  thereof  as  such 
public  streets,  and  from  the  erection  and 
construction  of  the  said  obstruction  or 
embankment  upon  and  across  said  parts 
of  said  Spring  and  Broadway  streets  as 
aforesaid,  mentioned  in  said  bill  and 
hereinbefore  mentioned,  and  from 
otherwise  obstructing  or  further  ob- 
structing said  parts  of  said  Broadway 
and  Spring  streets,  and  either  of  them, 
in  any  manner  so  as  to  prevent  or  hin- 
der the  free  and  convenient  use  of  said 
parts  of  said  streets  by  the  complainant 
and  the  citizens  of  said  city  of  Quincy, 
and  the  public  at  large,  as  such  public 
streets  of  said  city." 

Against  Erection  of  Electric  Wires.  — 
In  Barber  v.  Saginaw  Union  St.  R.  Co., 
83  Mich.  299,  the  order  was  as  follows, 
to  wit: 

"  It  appearing  to  the  court  that,  since 
the  order  was  made  in  this  cause  for 
the  issue  of  the  preliminary  writ  of  in- 
junction, the  post,  pole,  metallic  rope, 
and  wire  described  in  the  bill  of  com- 
plaint in  said  cause,  erected  by  the 
defendant  for  operating  its  cars  and 
street  railroad  by  means  of  electricity, 
in  front  of  the  complainant's  premises, 
described  as  '  lot  /,  in  block  28,  north 
of  Cass  street,  in  the  city  of  Saginaw,'  in 
said  bill  of  complaint,  have  been  re- 
moved as  directed  in  said  order:  It  is 
ordered,  adjudged,  and  decreed  that  the 
said  defendant  be,  and  it  is  hereby,  per- 
petually enjoined  and  restrained  from 
at  any  time  hereafter  erecting,  within 
the  street  limits  on  and  in  front  of  the 
complainant's  said  premises  on  tVasA- 
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FROM   OBSTRUCTING    PRIVATE    RAILROAD    CROSSING. 

Form  No.  1 1003.' 

Commonwealth  of  Massachusetts. 
Suffolk^  ss.  Supreme  Judicial  Court. 

Edward  Hamlin  et  al. 
vs. 
New  York^  New  Haven  6^  Hartford  Railroad  Company  et  al. 
Final  Decree. 
This  cause  came  on  for  further  hearing,  and  after  rescript  from  the 
Supreme  Judicial  Conrtior  the  Commonwealth,  it  is  ordered,  adjudged 
and  decreed  in  accordance  therewith,  that  the  defendants  be,  and 
they  hereby  are,  ordered,  within  thirty  days  from  the  date  of  this 
decree,  to  remove  all  fences  and  barriers  which  they  or  either  of 
them  have  heretofore  constructed,  which  interfere  with  the  plaintiffs' 
right  to  use  said  way  for  foot-passengers,  animals,  or  vehicles  of  any 
kind;  and  the  defendants  are  enjoined  from  further  interfering  in 
any  way  with  the  free  use  by  the  plaintiffs  of  the  said  way  for  the 
purposes  aforesaid;  and  are  further  ordered,  within  thirty  days  from 
the  date  of  this  decree,  to  lay  down,  and  thereafter  to  keep  in  repair, 
a  plank  covering  at  the  place  where  said  way  crosses  said  railroad 
tracks.  But  nothing  herein  contained  shall  authorize  the  plaintiffs 
to  enter  upon  said  railroad  bed  and  track  except  for  the  purpose  of 
crossing  the  same,  or  to  obstruct,  impede  or  delay  any  car  or  cars, 
engine  or  engines,  train  or  trains,  when  in  motion  on  said  railroad 
track,  or  require  the  defendant  so  to  do,  or  omit  to  do,  anything 
which  shall  interfere  with  the  proper  maintenance  and  operation  of 
its  railroad.  This  decree  is  without  prejudice  to  any  right  of  the 
defendants  to  maintain  proper  gates  or  bars  across  said  way.  And 
it  is  further  decreed  that  the  defendants  pay  costs. 

b.  Perpetuating  Temporary  Injunction.' 

(1)  In  General. 

Form  No.  1 1  o  o  4 . 
(Precedent  in  Hargraves  v.  Lewis,  7  Ga.  120.) 
Eelix  Lewis  ) 

vs.  >■  Bill  for  Injunction. 

George  Hargraves  and  Wm.  L.  Wynn.  ) 

The  Court  having  sustained  the  bill,  and  the  party  defendant 
having  accepted  the  money  tendered.  Ordered,  that  the  said  bill  be 
sustained,  and  the  injunction  made  perpetual. 

ington  street,   in  said   city,  any  poles,  complainant;  and  that  she  have  execu- 

posts,  or  wires,  for  operating  its  cars  or  tion  therefor  out  of  and  under  the  seal 

railroad  by  means  of  electricity,  with-  of  said  court." 

out  the  complainant's  consent  therefor  1,  This   form    was   copied    from  the 

first  obtained.  original  papers  in  Hamlin  v.  New  York, 

It  is  further  ordered,  adjudged,  and  etc.,  R.  Co.,    170  Mass.   548.     For  the 

decreed  that  the  complainant   recover  bill  in  this   case  see  supra.  Form  No. 

of  the  defendant  her  costs  of  this  suit  10947. 

to  be  taxed  as  heretofore  ordered;  that  See,  generally,  supra,  note  3,  p.  1003. 

the  defendant  pay   such  costs  to  the  2.  Precedents.  —  See    also    forms    in 
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Form  No.  11005. 

(Precedent  in  Lewis  v.  Rosier,  16  W.  Va.  333.) 

\i^Title  of  cause. y^ 

This  cause  came  on  this  day  to  be  heard  on  the  bill  and  the  ex- 
hibits, the  answer  of  Jesse  H.  Grogan  and  exhibits,  the  replication  to 
the  answer,  and  the  depositions  of  witnesses,  and  the  motion  of 
defendant  Grogan  to  dissolve  the  injunction  heretofore  awarded, 
which  is  overruled,  and  was  argued  by  counsel.  Upon  consideration 
of  which  the  court  is  of  opinion  and  doth  decide  that  the  copper  and 
brass  in  the  bill  mentioned  are  part  of  the  property  placed  in  the 
hands  of  the  plaintiff  as  special  receiver  of  this  court,  in  the  cause  of 
Stribling,  trustee,  v.  Splint  Coal  Company  et  al. 

Therefore  it  is  adjudged,  ordered  and  decreed  that  the  injunction 
heretofore  awarded  in  his  cause  be  and  the  same  is  hereby  made 
perpetual ;  and  that  the  complainant  do  recover  against  the  defendant 
Jesse  H.  Grogan  his  costs  by  him  expended  in  the  prosecution  of  this 
suit,  including  an  attorney's  fee  oi  fifteen  doWars. 

And  all  the  purpose  for  which  this  suit  was  instituted  being  accom- 
plished, it  is  ordered  that  this  cause  be  retired  from  the  docket. 

[{Signature  as  in  Form  No.  10979.)]^ 

(2)  By  Consent. 

Form  No.  1 1  o  o  6 . 

(Precedent  in  Wilson  v.  St.  Louis,  etc.,  R.  Co.,  87  Mo.  435.) 
St.  Z.,  I.  M.  cr-  6'.  J?j>.  Co.  ) 

a.  W.  Wilson.  ) 

Injunction. 
Now,  at  this  time  come  the  parties,  by  their  respective  attorneys, 
and  by  agreement  of  parties  it  is  considered  and  adjudged  by  the 
court  that  the  injunction  heretofore  granted  in  this  cause  is  made 
perpetual,  and  it  is  agreed  by  the  parties  that  the  plaintiff  shall  not, 
by  this  proceeding,  be  precluded  or  prevented  from  pursuing  his 
cause  of  action  in  this  cause  against  defendant,  and  that  defendant 
pay  the  costs  of  this  proceeding. 

Form  No.  1 1  o  o  7 . 

(Precedent  in  MacMurray-Judge  Architectural  Iron  Co.  v.  St.  Louis, 
138  Mo.  6i5.)« 

[{Title  of  cause  as  in  Form  No.  10937.')]^ 

This  cause  coming  on  to  be  heard  a  jury  was  waived,  and  the  same 
was  argued  by  counsel  for  the  respective  parties,  and  the  court  there- 
upon, against  the  objection  of  plaintiff,  refused  and  declined  to  hear 
any  testimony  or  to  proceed  to  determine  the  amount  of  damages 

Reapers'   Bank  v.  Willard,  24  111.  433;     []  will  not  be  found  in  the   reported 
St.  John  V.  Alderson,  32   Gratt.  (Va.)     case. 

140.  2.  For  the  complaint  in  this  case  see 

1.  The  matter  to  be  supplied  within     supra.  Form  No.  10937. 
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which  the  plaintiff  claims  in  its  petition  it  will  sustain  by  reason  of 
the  change  of  grade  therein  mentioned,  and  thereupon,  with  the  con- 
sent of  the  defendant  expressed  in  open  court,  the  court  ordered, 
adjudged  and  decreed  that  the  injunction  and  restraining  order 
entered  in  this  cause  on  May  2J^  iS92,  be  confirmed  and  stand  as  the 
final  decree  and  judgment  in  this  cause,  and  that  the  costs  of  this 
proceeding  be  adjudged  against  and  shall  be  paid  by  the  defendant, 
and  that  execution  issue  therefor. 

4.  Denying:  Injunction, 
a.  Ex  Parte.' 

Form  No.  1 1  o  o  8 . 

(Precedent  in  Hentig  v.  Page,  io2  U.  S.  220.)* 

Mary  A.  Smith,  Adm'rx,  etc.^  Compl't,  ) 

vs.  V  2055. 

Daniel  M.  Adams  et  al.,  Def'ts.         ) 

At  Chambers,  July  18,  iS79. 
Now  comes  the  complainant  and  receiver,  H.  J.  Page,  by  G.  C. 
Clemens,  their  solicitors,  and  A.  J.  Hentig,  by  Hentig  &=  Sperry,  her 
solicitors,  and  thereupon  came  on  to  be  heard  the  matter  of  the 
petition  of  A.  J.  Hentig  to  enjoin  the  marshal  from  further  proceed- 
ing in  the  execution  of  the  writ  of  assistance  issued  herein  to  put 
said  receiver  into  possession  of  the  property  described  in  the  bill  of 
complaint  and  decree  herein,  and  to  revoke  said  writ,  and  was  argued 
by  counsel;  on  consideration  whereof  it  is  now  here  ordered  that  said 
petition  be  and  is  overruled  and  denied. 

b.  Upon  Hearing.* 

1.'  Oranting  Modified  Iiijunction..  —  In  use  of  the  crossing  as  aforesaid.  Plain- 
Pennsylvania  Schuylkill  Valley  R.  Co.  tiffs,  before  constructing  such  crossing, 
V.  Philadelphia,  etc.,  R.  Co.,  151  Pa.  to  file  a  bond  in  the  sum  of  $/,ooo,  with 
St.  402,  the  order,  which  denied  the  in-  approved  sureties,  for  the  securing  to 
junction  as  prayed,  but  granted  a  modi-  the  defendants  the  payment  of  such 
fied  injunction,  omitting  the  formal  damages  as  they  may  be  entitled  to." 
parts,  was  as  follows,  to  wit:  "And  2.  From  this  order  an  appeal  was 
now,yM/)'d,  1897^,  the  foregoing  petition  prayed,  which  was  allowed,  but  the 
having  been  presented  and  duly  con-  appeal  was  dismissed  by  the  supreme 
sidered,   the  court  refuse  to  award  a  court. 

preliminary  injunction  as  prayed  for,  8.  Precedents.  —  In  Crocker  v.  Dono- 
but  allow  the  plaintiff  to  construct  a  van,  i  Okla.  165,  the  order  denying  an 
temporary  crossing,  to  be  used  only  for  injunction  was  as  follows,  to  wit:  "And 
construction  purposes,  and  plaintiffs  to  now,  to-wit,  on  this  i^th  day  of  Febru- 
be  limited  to  the  passing  and  repassing  ary,  1^92,  this  cause  came  on  for  hear- 
thereon  of  not  more  than  two  con-  ing  on  application  of  the  plaintiff  for 
struction  trains  each  day,  the  said  trains  an  injunction  a?  prayed  for  in  his 
to  be  moved  at  such  times  as  not  to  petition.and  the  defendants  having  filed 
interfere  with  defendants'  trains  and  their  answer  and  duly  pleaded  to  the 
use  of  their  road.  Plaintiffs,  at  their  merits  of  the  cause,  it  thereupon  came 
own  expense,  to  have  a  watchman  at  on  for  hearing  on  the  merits  upon  the 
crossing  to  prevent  accidents,  and  de-  petition  and  answer,  and  the  court  after 
fendants  are  enjoined  from  in  anywise  being  fully  advised  in  the  premises, 
interfering   with  the  construction  and  and  after  hearing  the  argument  in  the 
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Form  No.  i  1009. 
(Precedent  in  Dougherty  v.  Piet,  52  Md.  428.)' 

\Charles  M.  Dougherty 

against 

John  B.  Piet.  Y 

The  application  for  an  injunction  in  the  above  entitled  case  having 
come  on  to  be  heard  on  bill,  answer  and  replication,  and  the  solici- 
tors of  the  respective  parties  having  been  heard  in  argument,  and 
the  pleadings  and  proceedings  in  the  case  having  been  duly  con- 
sidered, it  is  by  the  Court,  on  this  28th  day  of  March,  a.  d.  i87.9, 
ordered  that  the  application  in  this  case  for  an  injunction,  be  and 
the  same  is  hereby  refused. 

Form  No.  1 1  o  i  o . 

(Precedent  in  Lyon  v.  Perin,  etc.,  Mfg.  Co.,  125  U.  S.  701.)' 

The  United  States  of  America,  \ 

Western  Division  of  the  Southern  District  of  Ohio,  f  ^  ' 

At  a  stated  term  of  the  Circuit  Court  of  the  Western  Division  of 
the  Southern  District  of  Ohio,  in  the  sixth  judicial  circuit  of  the 
United  States  of  America,  begun  and  had  in  the  court-rooms  at  the 
city  of  Cincinnati,  Ohio,  in  said  district,  on  the  first  Tuesday  of  April, 
being  the  fourth  day  of  that  month,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-two,  and  of  the  independence  of 
the  United  States  of  America  one  hundred  and  sixth. 

Present:  The  Hon.  John  Baxter,  Circuit  Judge,  and  Hon.  Philip 
B.  Swing,  District  Judge. 

On  Thursday,  the  fourth  day  of  May,  i2>82,  among  the  proceedings 
had  were  the  following,  to  wit: 

Nelson  Lyon  ) 

v.  V  3180.     In  Equity. 

The  Perin  and  Gaff  Manufacturing  Co.  ) 

This  cause  coming  on  for  hearing,  and,  being  submitted  to  t'le 
court  upon  bill,  answer,  and  replication,  and  having  been  duly  con- 
sidered, the  court  finds,  adjudges  and  decrees  that  the  equities  are 
with  the  defCiidant;  that  the  bill  of  complaint  be  dismissed,  and  that 
the  defendant  recover  his  costs,  to  be  taxed. 

IV.  BOND  OR  UNDERTAKING.* 

said  case,   and  after  duly  considering  3.  This  judgment   was    affirmed   on 

the  merits  in  said  action,  it  is  ordered,  appeal. 

adjudged  and  decreed  that  the  injunc-  4.  Beqaisites  of  Bond  or  Undertaking. — 

tion  prayed  for  in  plaintiff's  petition  be  For  statutory  provisions  consult  the  list 

denied  and  refused,  and  that  the  com-  of  statutes  cited  supra,  note  i,  p.  826. 

plaint    filed    herein    be   dismissed    for  The  names  of  sureties  need  not  ai^^^ar 

want  of  equity  at  the  cost  of  plaintiff."  in  the  body  of  a  bond  approved  by  the 

See  also  a  form  in  State  v.  Wakeley,  court  when  a  restraining  order  is  issued. 

28  Neb.  431.  Hyatt   v.    Washington,    20    Ind.    App. 

1.  This   judgment    was  affirmed   on  148. 

appeal.  A^ame  of  Obligee. — A  bond  executed 

2.  The  matter  enclosed  by  [  ]  will  by  plaintiffs  in  an  action  against  sev- 
not  be  found  in  the  reported  case.  eral  defendants  to  obtain  a  temporary 
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.  Upon  Granting  Injunction. 


injunction  inures  to  the  benefit  of  all 
the  defendants,  though  in  its  terms  it 
is  executed  to  but  one  of  them.  Boden 
V.  Dill,  58  Ind.  273.  And  an  injunction 
bond,  though  given  to  all  the  obligees 
by  name,  and  using  no  words  directly 
expressing  a  several  obligation,  neces- 
sarily creates  a  several  liability,  the 
design  of  it  being  to  secure  each  and  all 
of  the  obligees  from  damage  or  injury. 
Summers  v.  Parish,  10  Cal.  347. 

Tex.  Rev.  Stat.  (1895),  art.  2997,  pro- 
vides that  an  injunction  bond  shall  be 
payable  "  to  the  adverse  party  "in  a 
suit  to  enjoin  an  execution  where  the 
sheriff  or  his  deputy  are  co-defendants 
with  the  judgment  creditor.  The  re- 
fusal of  the  court  to  quash  a  bond  pay- 
able to  the  judgment  creditor  "  et  al." 
is  not  reversible  error.  Parker  v.  Boyd, 
(Tex.  Civ.  App.  1897)  42  S.  W.  Rep. 
1031. 

An  injunction  bond  payable  \.o^^ James 
L.Evans,  register  in  chancery,"  which 
shows  in  its  body  that  it  is  an  obliga- 
tion required  by  law  to  be  made  pay- 
able to  the  register  in  his  official 
capacity,  will  be  held  good  as  a  statu- 
tory bond,  although  the  description  of 
the  obligee  may  raise  a  prima  facie  in- 
tendment that  it  was  payable  to  him 
individually.  Buckner  v.  Stewart,  34 
Ala.  529. 

Where  suit  was  brought  by  Hall  & 
Long  on  the  bond  which  was  on  its  face 
payable  to  Hull  &  Long  and  which 
asserted  that  it  was  made  in  accordance 
with  a  certain  order  of  the  chancellor, 
parol  testimony  was  admissible  to 
show  that  the  bond  was  the  same  which 
was  given  under  the  order  of  the  chan- 
cellor on  a  bill  filed  by  Hall  &  Long. 
Thompson  z/.  Hall,  67  Ga.  627. 

Penalty.  —  Although  the  statute  re- 
quires that  the  penalty  of  the  injunction 
bond  should  be  double  the  amount  of 
the  judgment  sought  to  be  enjoined, 
yet  an  excess  of  ten  dollars  above  that 
amount  will  not  destroy  its  validity  or 
effect  as  a  statutory  bond.  Buckner  v. 
Stewart,  34  Ala.  529. 

Condition.  —  An  injunction  bond  con- 
ditioned "  to  be  in  force  if  the  injunc- 
tion be  dissolved,"  is  valid  as  to  form. 
Moore  v.  Harton,  i  Port.  (Ala.)  15. 

An  injunction  bond  conditioned  to 
pay  "all  damages  which  any  person 
may  sustain  by  suing  out  of  said  in- 
junction if  the  same  is  dissolved  by  the 
chancery  court"  is  to  be  construed  as 


if  it  were  conditioned  in  the  language 
of  the  statute  which  was  of  force  when 
it  was  executed  to  pay  "all  damages 
which  any  person  may  sustain  by  the 
suing  out  of  such  injunction  if  the  same 
is  dissolved."  and  binds  the  sureties  on 
a  dissolution  of  the  injunction  by  the 
supreme  court  by  appeal  from  the  in- 
terlocutory order  refusing  to  dissolve 
it.     Boiling  V.  Tate,  65  Ala.  417. 

A  bond  given  in  proceedings  to  re- 
strain the  collection  of  a  judgment  need 
not  contain  an  undertaking  "to  pay 
any  judgment  ultimately  to  be  re- 
covered."     Way   V.    Lamb,    15    Iowa 

79- 

Where  an  injunction  bond  is  given 
to  two  parties  who  are  enjoined,  and 
the  condition  is  that  the  obligors  will 
pay  the  said  two  parties  all  damages 
that  might  be  awarded  against  com- 
plainant on  the  dissolution  of  the  in- 
junction, and  the  injunction  is  dis- 
solved as  to  one  of  the  defendants  and 
damages  assessed  in  his  favor,  the 
surety  is  not  liable  on  his  undertaking 
which  was  to  pay  the  two  parties  upon 
the  dissolution  of  the  injunction  as  to 
both  of  them,  and  not  to  one  upon  the 
dissolution  of  the  injunction  as  to  him 
alone.  Ovington  v.  Smith,  78  111. 
250. 

On  granting  an  injunction  to  stay 
the  collection  of  taxes,  a  bond  should  be 
required  conditioned  only  for  the  pay- 
ment only  of  such  damages  and  costs 
as  may  be  awarded  on  the  dissolution 
of  the  injunction.  Ryan  v.  Anderson, 
25  111.  330. 

In  Maine,  the  condition  required  in 
the  bond  is:  "To  pay  all  damages  and 
costs  caused  thereby,  if  he  is  finally 
not  entitled  to  such  injunction,  unless 
a  single  justice,  on  motion  to  dissolve 
the  same  and  hearing  on  the  merits 
thereof,  refuses  to  dissolve  it."  Me. 
Rev.  Stat.  (1883),  c.  77,  §  32.  But  a 
condition  to  pay  "if  said  injunction  is 
finally  dissolved"  is  binding.  Barrett 
V.  Bowers,  87  Me.  185. 

A  bond  given  upon  the  award  of  an 
ex  parte  injunction  was  conditioned  as 
follows:  To  pay  or  cause  to  be  paid 
"  all  such  damages  and  costs  (if  any), 
as  shall  be  sustained  and  awarded 
against  said  Mussey  in  consequence  of 
said  injunction,  then  this  obligation  to 
be  void."  There  was  no  provision  in 
the  statutes  of  Maine  by  which,  upon 
dissolution  of  an  injunction,  damages 
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a.  In  General. 

Form  No.  1 1  o  1 1 . 
(Precedent  in  Neal  v.  Taylor,  56  Ark.  521.)' 


11011. 


could  be  awarded  against  the  appli- 
cant. The  court  held  that  the  words 
"and  awarded  against  said  Mussey" 
were  a  nullity  and  that  the  sureties 
were  held.  Union  Wharf  v.  Mussey,  48 
Me.  307.  And  again,  where  the  condi- 
tion was:  "Now  if  the  Sdiid Joseph  E. 
Dust  shall  pay  all  moneys  and  costs 
due  and  to  become  due  from  him,  and 
all  moneys  and  costs  which  shall  be 
decreed  against  him  in  case  said  in- 
junction shall  be  dissolved,  then  this 
obligation  to  be  void,"  the  court  held 
the  sureties  liable  for  the  damages  sus- 
tained, although  the  decree  dissolving 
the  injunction  merely  awarded  costs. 
Roberts  v.  Dust,  4  Ohio  St.  502.  On 
the  other  hand,  in  a  case  which  was 
appealed  to  the  supreme  court  of  the 
United  States,  the  condition  was: 
"  Now  the  condition  of  the  above  obli- 
gation is  that  we,  the  above  bound 
Mary  Bein,  Gilbert  S.  Hawkins,  and 
James  Mc Masters,  sureties,  will  well  and 
truly  pay  to  the  said  Mary  Heath,  the 
defendant  in  said  injunction  and  plain- 
tiff in  said  case  of  seizure  and  sale,  all 
such  damages  as  she  may  recover 
against  us,  in  case  it  should  be  decided 
that  the  said  injunction  was  wrongfully 
obtained,"  it  was  held  that  since  upon 
the  dissolution  of  the  injunction  the 
circuit  court  could  award  no  damages 
against  the  sureties,  but  only  against 
the  applicant,  the  condition  of  the 
bond,  interpreted  strictly,  was  not 
broken,  and  that  the  sureties  were  not 
held.  Bein  v.  Heath,  12  How.  (U.  S.) 
168. 

The  recital  of  the  suit  is  not  an  es- 
sential part  of  the  bond.  It  constitutes 
a  consideration  thereof,  and  although 
the  obligors  will  not  be  allowed  to 
dispute  or  deny  an  express  considera- 
tion in  order  to  avoid  liability  on  the 
bond,  it  is  open  to  explanation  when 
the  effect  is  not  to  add  to  or  vary  the 
terms  or  injure  the  scope  of  the  con- 
tract. Person  v.  Thornton,  86  Ala. 
308. 

Recital  of  Order  of  Injunction.  —  A 
misrecital  in  an  injunction  bond  of  the 
order  of  injunction  shall  not  subject 
the  surety  to  the  payment  of  the  judg- 
ment at  law,  when  it  appears  from  the 
judgment  itself  that  the  collection  of 


Hord 


the  judgment  was  not  enjoined. 
V.  Trimble,  i  Litt.  (Ky.)  413. 

Signatures. — The  undertaking  for  the 
issue  of  a  temporary  injunction  need 
not  be  signed  by  the  party  making  the 
application,  but  is  sufficient  if  signed 
by  the  sureties  alone.  State  v.  Eggles- 
ton,  34  Kan.  714. 

Seal.  —  Where  the  seal  is  omitted  by 
mistake,  it  may  be  corrected,  where, 
by  its  recitals,  it  shows  that  it  was  the 
intent  of  the  party  that  it  should  be 
sealed.  Henkleman  v.  Peterson,  154 
111,  419  (overruling  School  Trustees  v. 
Otis,  85  111.  179). 

Approval.  — The  bond  must  be  ap- 
proved by  the  court,  judge  or  master 
granting  the  injunction,  and  if  approved 
by  the  clerk,  is  not  sufficient  to  support 
that  injunction.  Rutan  v.  Lagonda 
Nat.  Bank,  72  111.  App.  35.  See,  how- 
ever, statutes  cited  supra,  note ,  p. 

Precedents.  —  For  other  cases  in  which 
injunction  bonds  or  undertakings  are 
set  out  in  full  or  in  part  see  as  follows, 
to  wit:  Buckner  v.  Stewart,  34  Ala. 
529;  Dubberly  v.  Black,  38  Ala.  193; 
Boiling  v.  Tate,  65  Ala.  417;  Person  v. 
Thornton,  86  Ala.  308;  Ex  p.  Fech- 
heimer,  103  Ala.  154;  Browner  z/.  Davis, 
15  Cal.  9;  Hibbard  v.  McKindley,  28 
111.  240;  Brown  v.  Gorton,  31  111.  416; 
Steele  z/.  Thatcher,  56  111.  257;  Brown- 
field  :..  Brownfield,  58  111.  152;  Safford 
V.  Miller,  59  111.  205;  Ovington  v.  Smith, 
78  111.  250;  Hansel  v.  Morris,  i  Blackf. 
(Ind.)  307;  McCaslin  v.  State,  44  Ind. 
151;  Beeson  z/.  Beeson,  59  Ind.  97;  Mer- 
rifield  v.  Weston,  68  Ind.  70;  State  v. 
Eggleston,  34  Kan.  714;  New  Nat.  Turn- 
pike Co.  V.  Dulaney,  86  Ky.  516;  Bur- 
gess V.  Lloyd,  7  Md.  178;  Steuart  v. 
State,  20  Md.  97;  Gildart  v.  Howell,  i 
How.  (Miss.)  198;  Derry  Bankz/.  Heath, 
45  N.  H.  524;  Episcopal  Church  v. 
Varian,  28  Barb.  (N.  Y.)  644;  Roberts 
V.  Dust,  4  Ohio  St.  502;  Hall  v.  Will- 
iamson, 9  Ohio  St.  17;  Calhoun  v. 
Monongahela  Bldg.,  etc.,  Assoc,  104 
Pa.  St.  392;  Werninger  v.  Wilson,  2  W. 
Va.  i;  Northwestern  Bank  v.  Flesh- 
man,  22  W.  Va.  317. 

1.  This  form  is  substantially  like  the 
form  given  in  Sand.  &  H.  Dig.  Ark. 
(1894),  p.  1626. 

See,  generally,  supra,  note  4,  p.  1037. 
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John  P.  Moore,  Plaintiff,  \  [  Washington 

vs.  V       Circuit 

B.  C.  Neal,  J.  C.  Massie  and  James  Burkett,  Defendants.  )      Court. ]i 

We  undertake  that  the  plaintiff,  John  P.  Moore,  shall  pay  to  the 
defendants  the  damages,  not  exceeding  two  hundred  and  fifty  dollars, 
which  they,  or  either  of  them,  may  sustain  by  reason  of  the  injunc- 
tion in  this  action  if  it  is  finally  decided  that  said  injunction  ought 
not  to  have  been  granted. 

Jno.  P.  Moore. 
Jerry  M.  Taylor. 
[August  12,  i889. 
Attest:  Jar ed Sparks,  Clerk. ]i 

Form  No.  i  I  o  1 2 . 

(Precedent  in  Prader  v.  Purkett,  13  Cal.  589.)* 

Ami  M.  White       ) 

V.  V  District  Court  of  the  Sixth  Judicial  District. 

Joseph  Prader  et  al.  ) 

Whereas,  by  an  order  of  Court,  made  on  the  20th  day  of  September, 
1866,  the  plaintiff  was  required  to  file  a  bond  in  the  sum  of  twenty- 
five  hundred  dollars  in  this  suit,  wherein  was  granted  an  injunction 
order  restraining  and  enjoining  Wm.  A.  Prader  and  P.  Robinson,  Pec. 
etc.,  now  therefore,  we  the  undersigned,  residents  of  the  county  of 
San  Francisco,  in  consideration  of  the  premises  and  of  the  issuing  of 
the  said  injunction  orders,  do  jointly  and  severally  undertake,  in 
the  sum  of  twenty-five  hundred  doWars,  that  the  said  plaintiff  will  pay 
to  the  said  parties  enjoined  such  damages,  not  exceeding  the  said 
sum  of  twenty-five  hundred  dollars,  as  said  party  may  sustain  by 
reason  of  said  order  of  injunction,  if  the  said  District  Court  finally 
decide  that  the  said  plaintiff  was  not  entitled  thereto. 
Dated  this  29th  of  September,  i856. 

J.  H.  Purkett. 
Mark  Sheldon. 
Form  No.  1 1  01 3 . 

(Precedent  in  Sherman  v.  Logan  County,  9  Colo.  App.  155.)' 

Qf  i-      f  r*  /      //     )  ^"   ^^  District  Court  of  the  ISth  Judicial 

btate  ot  Loloraao,  {  ^^  District  of  the  State  of  Colorado,  in  and  for 
Logan  County.        ^  the  Connty  oi  Logan. 

A.  F.  Browns  and  E.  F.  Phillips,  Plaintiffs,^ 

The  Board  of  County  Commissioners  of  Logan  V  -i        t  o 

County,  and  M.  Thimgan,  County  Treasurer  ^ 

of  Logan  County,  Defendants.  J 

1.  The  matter  enclosed  by  [  ]  will  requiring  a  bond,  in  the  suit  in  which 
not  be  found  in  the  reported  case.  a   restraining   order   was   already   en- 

2.  It  was  held,  in  this  case,  that  the  forced,  sufficiently  expressed  a  con- 
chancellor  had  power,  aside  from  the  sideration. 

statute,  to  order  an  undertaking,  and  See,  generally,  supra,  note  4,  p.  1037. 
that  an  undertaking,  reciting  that  it  is  3.  See  Mills'  Anno.  Code  Colo.  (1896), 
made  in  pursuance  of  the  order  of  court    §  156;  also  supra,  note  4,  p.  1037. 
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Whereas,  the  above  named  plaintiffs  have  commenced  an  action 
in  the  district  court  of  the  ISth  judicial  district  of  the  state  of  Colo- 
rado^ in  and  for  the  said  county  of  Logan,  against  the  above  named 
defendants,  and  is  about  to  apply  for  an  injunction  in  said  action, 
against  said  defendants,  enjoining  and  restraining  them  from  the 
commission  of  certain  acts,  as  in  the  complaint  filed  in  the  said 
action  is  more  particularly  set  forth  and  described. 

Now,  therefore,  we,  the  undersigned,  residents  of  the  county  of 
Logan,  state  of  Colorado,  in  consideration  of  the  premises,  and  of  the 
issuing  of  said  injunction,  do  jointly  and  severally  undertake  in  the 
sum  of  two  hundred  dollars,  and  promise  to  the  effect,  that,  in  case 
said  injunction  shall  issue,  the  said  plaintiff  will  pay  to  the  defendant 
all  costs  and  damages  as  shall  be  awarded  against  the  complainant 
in  case  the  said  injunction  shall  be  modified  or  dissolved  in  whole  or 
in  part. 

Dated  this^7M  day  of  September,  a.  d.  \WJ^. 

H.  C.  Sherman. 
E.  F.  Phillips. 
John  W.  Van  Deventer. 
Form  No.  1 1  o  1 4 . 
(Precedent  in  Barnes  v.  Brookman,  107  111.  318.)' 

Know  all  men  by  these  presents,  that  we,  Abraham  Moses  and  Noah 
Barnes,  of  the  county  of  Cook,  and  State  of  Illinois,  are  held  and 
firmly  bound  unto  John  R.  Brookman  and  T.  M.  Bradley  of  the  same 
county  and  State  aforesaid,  in  the  sum  of  %1200,  to  be  paid  to  the 
said  John  R.  Brookman  and  T.  M.  Bradley,  their  executors,  adminis- 
trators or  assigns,  for  which  payment,  well  and  truly  to  be  made,  we 
bind  ourselves  jointly  and  severally,  and  our  respective  heirs,  ex- 
ecutors and  administrators,  firmly  by  these  presents.  Sealed  with  our 
seals,  and  dated  this  ^^  day  of  May,  a.  d.  i87^. 

Whereas,  the  above  bounden  Abraham  Moses  has  filed  his  bill  of 
complaint  in  the  Superior  Court  of  Cook  county,  and  State  of  Illinois, 
against  the  above  named  John  R.  Brookman  and  T.  M.  Bradley,  pray- 
ing, among  other  things,  for  an  injunction  to  restrain  said  T.  M. 
Bradley  from  taking  any  further  steps  towards  the  enforcement  of  a 
judgment  entered  against  Abraham  Moses  by  ?,a\d  John  R.  Brookman, 
in  the  Superior  Court  of  Cook  connty,  December  21,  i87i,  or  from  levy- 
ing on  any  of  said  Moses'  property,  or  intermeddling  with  the  same, 
under  any  execution  issued  under  said  judgment,  and  to  restrain  said 
Brookman  from  disposing  of  three  other  promissory  notes  given  by 
Abraham  Moses  and  Martha  Moses  to  John  R.  Brookman;  and  whereas, 
said  court  has  allowed  an  injunction  for  that  purpose,  according  to 
the  prayer  of  said  bill,  upon  the  said  Abraham  Moses  giving  bond 
and  security  as  provided  by  law: 

Now,  therefore,  the  condition  of  the  above  obligation  is  such,  that 
if  the  above  bounden  Abraham  Moses  and  Noah  Barnes,  their  ex- 
ecutors or  administrators,  or  any  of  them,  shall  and  do  well  and  truly 

1.  It  was   held   that   this  bond   was         See,    generally,    supra,    note   4,    p. 
sufficient,  although  not  in  the  form  re-     1037. 
quired  by  statute. 
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pay,  or  cause  to  be  paid,  to  the  said  John  R.  Brookman  and  T.  M. 
Bradley,  their  heirs,  executors,  administrators  or  assigns,  the  sum  of 
%1200,  and  also  all  such  costs  and  damages  as  shall  be  awarded  against 
the  said  complainants  in  case  the  said  injunction  shall  be  dissolved, 
then  the  above  obligation  to  be  void;  otherwise  to  be  and  remain  in 
full  force  and  effect. 

A.  Moses.  (seal) 

Noah  Barnes,     (seal) 

Form  No.  110x5. 

(Precedent  in  Macey  v.  Titcombe,  19  Ind.  136.)' 

\(^Title  of  court  as  in  Form  No.  69 15.)]^ 
David  Macey  and  James  Turner 


The  City  of  Indianapolis  and  Daniel  Titcombe. 

We  undertake  that  the  '^\?i\n\\'S.^.,  David  Macey  zvidi  James  Turner^ 
shall  pay  to  the  defendants,  The  City  of  Indianapolis  and  Daniel  Tit- 
combe, all  damages  and  costs  which  may  accrue  by  reason  of  the 
injunction  in  this  action. 

This  30th  day  of  October,  iS59. 

David  Macey. 
James  Turner. 
J.  W  Patterson. 
-•IVm.  Wilkinson. 
Approved  by  me,  this  31st ddLy  oi  October,  a.  d.  i859. 

John  Coburn,  Judge  Court  Com.  Pleas,  M.  C. 

Form  No.  1 1  o  i  6 . 
(Precedent  in  Boden  v.  Dill,  58  Ind.  274. )2 
David  Ogle  and  Charles  Boden 

V. 

Henry  Dill  et  al. 
In  the  Hamilton  Circuit  Court,  No7>ember  term,  i875. 
We,  the  undersigned,  hereby  acknowledge  ourselves  bound  unto 
the  defendant  Henry  Dill,  for  the  payment  to  him  of  all  damages 
and  costs  which  said  defendant  may  sustain  by  reason  of  the 
restraining  order  or  injunction  herein,  should  the  same  be  wrong- 
ful. 

David  Ogle. 
Charles  Boden. 
William  Crull, 
{(^Approval  as  in  Form  No.  11015.)]^ 

1.  See  Horner's  Stat.  Ind.  (1896),  §  though  in  its  terms  it  was  executed  to 
1153;  aAso  supra,  note  4,  p.  1037.  but  one  of  them.     It  was  further  held 

2.  The  matter  to  be  supplied  within  that  the  bond  had  "  but  one  condition, 
[  ]  will  not  be  found  in  the  reported  which  is,  that  the  injunction  should  be 
case.  wrongful." 

3.  It  was  held  that  this  bond  inured  See,  generally,  supra,  note  4,  p. 
to   the   benefit  of   all    the  defendants,  1037. 
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Form  No.  1 1  o  i  7 . 

(Precedent  in  Buncombe  County  v.  Payne,  123  N.  Car.  471.)' 

State  of  North  Carolina,  )  x    ^u     o  ^     •     /-       .. 
„  i   i-       4.  '  >  In  the  Superior  Court. 

Buncombe  County.  )  ^ 

The  Board  of  Commissioners  for  the  County  of  Buncombe^ 
(  T.  C.  Brown,  Chairman,  S.  J.  Ashworth  and  T.  H.  \  Undertaking 
Weaver,  Commissioners')  and  T.  C  Brown,  Vlaxxxtxtis,  ^upon  Injunc- 
vs.  j  tion. 

W.  R.  Payne,  Treasurer  of  Buncombe  County,  Defendant.  J 

Know  all  men  by  these  presents,  That  we,  the  Board  of  Com- 
missioners for  the  County  of  Buncombe,  and  T.  C.  Brown,  as  principals, 
and  H.  Lamar  Gudger,  as  surety,  undertake  and  become  bound  to 
William  J?.  Payne,  Treasurer  of  Buncombe  County,  the  defendant  in 
the  above  entitled  action  in  the  sum  of  two  hundred  and  fifty  {^50. Off) 
dollars,  lawful  money  of  the  United  States  of  America,  well  and 
truly  to  be  paid  to  him,  his  executors  or  administrators,  to  be  void, 
however,  if  the  plaintiffs  in  the  above  entitled  action  shall  pay  to 
said  defendant  such  damage  not  exceeding  said  sum  oi  ^50.00  zs 
he  may  sustain  by  reason  of  the  restraining  order  or  injunction 
granted  by  his  Honor  W.  L.  Norwood,  Judge,  etc.,  on  the  29th  day 
of  December,  iS97,  if  the  court  shall  finally  decide  that  said  plaintiffs 
were  not  entitled  to  said  restraining  order  or  injunction. 
This  29th  day  of  December,  i897. 

The  Board  of  Commissioners  for  the  County  of  Buncombe, 

A.  C.  Avery, 
Mark  W.  Brown, 
Moore  dr*  Moore, 

Attorneys. 
H.  Lamar  Gudger. 
North  Carolina  —  Buncombe  County. 

H.  Lamar  Gudger,  being  duly  sworn,  deposes  and  says  that  he  is  a 
resident  and  freeholder  in  Buncombe  County,  North  Carolina,  and  is 
worth  the  sum  of  tivo  hundred  and  fifty  {%250.00)  dollars  over  and 
above  his  debts  and  liabilities,  and  his  property  exempt  from  execu- 
tion by  virtue  of  the  Constitution  and  laws  of  the  State  of  North 
Carolina 

H.  Lamar  Gudger. 

Sworn  to  and  subscribed  before  me  and  the  foregoing  undertaking 
approved  by  me  on  this,  the  29th  day  of  December,  i897. 

J.  L.  Cathey,  Clerk  Superior  Court, 

Form  No.  i  i  o  1 8 . 

(Precedent  in  Krug  v.  Bishop,  44  Ohio  St.  222.)' 

[In  Coxxrt  of  Common  Pleas,  in  and  for  the  County  oiHamilton,  State 
of  Ohio. 

1.  See   Clark's  Code   Civ.   Proc.    N.         2.  See  Bates'  Anno.  Stat.  Ohio  (1897), 
Car.  (1891),  §  341;   also  supra,  note  4,     §  5576;  also  J«/ra,  note  4,  p.  1037. 
p.  1037. 
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Mildred  F.  Bascoe,  plaintiff,  \ 

against  >•  Undertaking  for  Injunction. ]i 

John  W.  Bishop  et  ah.,  defendants.  ) 

We,  Simon  Knig  and  Frank  Bruner,  of  the  county  oi  Hamilton  and 
state  of  Ohio,  bind  ourselves  to  the  defendants,  John  W.  Bishop, 
Amanda  H.  Bishop,  Edward  L.  Bishop,  May  Bishop,  Howard  C.  Bishop, 
Daisy  Bishop  and  Jane  B.  Bishop,  in  the  sum  of  two  hundred  and  fifty 
{%250.00)  dollars,  that  the  plaintiff,  Mildred  F.  Bascoe,  shall  pay  to  the 
said  defendants,  the  damages  which  they  or  either  may  sustain  by 
reason  of  the  injunction  in  this  action,  if  it  be  finally  decided  that  the 
said  injunction  ought  not  to  have  been  granted. 

Cincinnati,  Ohio,  April  the  5th,  one  thousand  eight  hundred  and 
eighty* 

Simon  Krug. 
Frank  Bruner. 
[This  undertaking  approved  by  me,  this^M  day  of  April,  \Z80. 

Jared  Sparks,  Clerk  of  said  Court.]^ 

Form  No.  1 1  o  1 9 

(Precedent  in  Peerce  v.  Athey,  4  W.  Va.  22.)' 

Know  all  men  by  these  presents,  that  we,  John  T.  Peerce,  Gustavus 
Cresap  and  Buckner  Fairfax,  are  bound  unto  John  W.  Athey,  Philip 
Fletcher,  Joseph  Reitzell,  z.nd^  David  Freeland,  their  heirs  and  assigns, 
in  the  penalty  oi  four  thousand  dollars,  for  the  payment  whereof  we 
bind  ourselves  jointly  and  severally. 

Witness  our  hands  and  seals,  this  6th  day  of  November,  i865. 

Whereas,  the  above  bound  John  T.  Peerce  hath  obtained  from  the 
Hon.  John  A.  Dille,  judge  of  the  circuit  court  oi  Preston  county,  an 
injunction  to  stay,  until  further  order  of  said  court,  all  further  pro- 
ceedings in  the  following  named  judgments,  rendered  by  said  court, 
to  wit:  one  in  favor  of  the  said  David  Freeland,  on  the  19th  day  of 
June,  i865,  against  the  sa\d  John  T.  Peerce,  for  the  principal  sum  of 
four  hundred  and  twenty  dollars,  with  legal  interest  thereon  from  the 
first  day  of  February,  xZdJ^,  till  payment,  and  costs;  another  in  favor 
of  the  said  John  W.  Athey,  on  the  ^i^/day  oi  June,  i865,  against  the  said 
John  T.  Peerce,  Edward  H.  McDonald,  and  Joseph  V.  Williams,  for 
the  principal  sum  of  two  hundred  and  five  dollars,  with  legal  interest 
thereon  from  the  28th  day  oi  November,  xWJ^.,  till  payment,  and  costs; 
another  in  favor  of  the  said  Philip  Fletcher,  against  the  said  John  T 
Peerce,  Joseph  V.  Williams,  Isaac  Parsons,  and  Edward  H.  McDonald, 
rendered  on  the  22d  dsiy  oi  June,  i865,  for  the  principal  sum  of  six 
hundred  dollars,  with  legal  interest  thereon  from  the  last  named 
date,  and  costs;  and  the  other  in  favor  of  the  ^al\d  Joseph  Reitzell, 
against  the  said  John  T.  Peerce,  Edward  H.  McDonald,  Isaac  Par- 
sons, and  Joseph  V.  Williams,  rendered  on  the  day  aforesaid,  for  the 
principal  sum  of  seven  hundred  dollars,  with  legal  interest  thereon 

1.  The  matter  enclosed  by  [  J  will  2.  See  W.  Va.  Code  (i8qi),  c.  133,  § 
not  be  found  in  the  reported  case.  10;  also  supra,  note  4,  p.  1037. 
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from  said  date,  till  payment,  and  costs.  Now  if  the  said  obligors 
shall  pay  the  above  named  judgments,  and  all  such  costs  as  may  be 
awarded  against  the  said  John  T.  Peerce,  and  all  such  damages  as 
shall  be  incurred  by  the  defendants  in  said  injunction,  or  either  of 
them,  in  case  the  said  injunction  shall  be  dissolved,  then  the  above 
obligation  to  be  void,  otherwise  of  force. 

John  T.  Peerce.        (seal) 
G.  Cresap.  (seal) 

Buckner  Fairfax,     (seal) 

Form  No.  i  1020. 

(Precedent  in  Meyers  v.  Block,  120  U.  S.  208.)* 

Know  all  men  by  these  presents  that  we,  Meyers  dr*  Le7n,  Meyer 
Weill,  Michael  Frank,  and  Samuel  Friedlander,  are  held  and  firmly 
bound,  jointly  and  severally,  unto  Solomon  Isaacs  in  the  sum  ol  five 
thousand  dollars,  lawful  money  of  the  United  States  of  America,  to 
be  paid  to  the  said  Solomon  \Isaacs,  his  executors,  administrators  or 
assigns,  for  which  payment  well  and  truly  to  be  made  we  bind 
ourselves,  our  heirs,  executors  and  administrators  firmly  by  these 
presents.  Sealed  with  our  seals. J^ 
Dated  19th  February,  187.4. 

Whereas  the  said  Meyers  6^  Levi,  Meyer  Weill,  and  Michael  Frank 
have  presented  a  petition  to  the  honorable  the  District  Court  of  the 
United  States  for  the  District  of  Louisiana,  praying  for  a  writ  of 
injunction  against  the  said  Solomon  Isaacs:  Now,  the  condition  of  the 
above   obligation  is,    that  we,  the  above  bounden  Meyers  cr*  Levi, 

Meyer  Weill,  and  Michael  Frank,  and ,  will  well  and  truly  pay 

to  the  said  Solomon  Isaacs,  the  defendant  in  said  injunction,  all  such 
damages  as  he  may  recover  against  us  in  case  it  should  be  decided 
that  the  said  writ  of  injunction  was  wrongfully  issued. 

.  Meyer  Weill.  (seal) 

M.  Frank.  (seal) 

Lehman,  Godchaux  &>  Co.     (seal) 
Meyers  <Sr'  Levi.  (seal) 

Sam' I  Friedlander.  (seal) 

b.  Replacing  Defective  Bond. 
Form  No.  i  i  o  2  i . 
\        (Precedent  in  Henkleman  v.  Peterson,  154  111.  420.)' 

Know  all  men  by  these  presents.  That  we,  John  L.  Peterson,  as 
principal,  and  W.  A.  Stanton  and  Elbridge  G.  Keith,  as  sureties,  all 
of  the  county  of  Cook  and  state  of  Illinois,  are  held  and  firmly  bound 

1.  It  was  held  that  this  bond  was  in        2.  The  matter  enclosed  by  []  will  not 
sufficient  compliance  with  the  order  of    be  found  in  the  reported  case, 
court  requiring  the  same.  3.  See,    generally,  supra,  note  4,   p. 

See,  generally,  supra,  note  4,  p.  1037.     1037. 
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unto  Frederick  Ilenckleman,  Arthur  H.  Jackson  and  Harry  S.  Vocke, 
composing  and  as  the  firm  of  Ilenckleman,  Jackson  df  Co. ;  Frank 
Kinsey  and  Thomas  J.  Callinan,  composing  and  as  the  firm  of  Kinsey 
^  Callinan;  Ernest  Poquet  and  Henry  F/eiffer,  composing  and  as  the 
firm  of  E.  Poquet  cr*  Co.\  William  H.  Talbot,  Henry  D.  Wilmarth, 
Charles  W.  Wilkins,  George  F.  Wheaton  and  Newton  Sturtevant,  com- 
posing and  as  the  firm  of  Talbot,  Wilmarth  &'  Co. ;  William  B.  Roe, 
James  H.  Gilbert  and  the  Brabrook  Tailoring  Company,  jointly  and 
severally,  in  the  sum  of  ^000,  to  be  paid  to  the  said  obligees  above 
named,  jointly  and  severally,  their  successors,  executors,  administra- 
tors or  assigns,  for  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  jointly  and  severally,  and  our  and  each  of  our 
respective  heirs,  executors  and  administrators,  firmly  by  these 
presents. 

Sealed  with  our  seals  and  dated  this  eighth  day  of  January,  a.  d. 
\W1. 

Whereas,  the  above  bounden  John  L.  Peterson  has  filed  his  bill  of 
complaint  in  the  circuit  court  of  Cook  county,  and  State  of  Illinois, 
against  the  above  named  obligees,  impleaded  with  other  defendants 
therein  named,  praying,  among  other  things,  for  an  injunction  to 
restrain  the  said  James  H.  Gilbert,  as  sherifif  of  Cook  county,  from 
paying  the  proceeds  of  the  sale  of  the  property  of  the  Brabrook 
Tailoring  Company  in  satisfaction  of  certain  writs  of  fieri  facias  on 
certain  judgments  against  said  company  in  said  bill  mentioned,  to 
the  plaintiffs  therein  named,  their  agents  or  attorneys,  and  to  restrain 
the  said  Brabrook  Tailoring  Company  from  taking  any  steps  or  inter- 
fering in  any  way  with  certain  judgments  by  confession  against  the 
said  company  in  said  bill  mentioned,  and  to  restrain  the  other  obligees 
above  named  from  collecting  the  accounts  of  said  Brabrook  Tailoring 
Company,  and  from  removing  the  books  of  account  of  said  company 
out  of  the  city  of  Chicago-,  and  whereas,  said  court  heretofore  allowed 
an  injunction  for  that  purpose,  according  to  the  prayer  of  said  bill, 
upon  the  said  John  L.  Peterson  giving  a  bond  in  the  sum  of  %500,  with 
security  as  provided  by  law,  and  afterwards,  upon  its  being  repre- 
sented to  the  court,  by  counsel  for  certain  of  said  defendants,  that 
the  bond  filed  herein  on  the  issuing  of  said  injunction  was  for  an 
insufficient  amount  and  worthless  in  form,  the  court,  in  consideration 
of  the  continuance  of  said  injunction  until  the  hearing  and  deter- 
mination of  a  motion  to  dissolve  the  same,  and  until  the  further 
order  of  the  court,  required  the  said  complainant  to  file  a  new  bond 
in  the  penal  sum  of  %5000,  properly  conditioned,  for  the  due  protec- 
tion of  said  obligees. 

Now,  therefore,  the  condition  of  the  above  obligation  is  such,  that 
if  the  above  bounden  John  L.  Peterson,  his  executors  or  administra- 
tors, or  any  of  them,  shall  and  do  well  and  truly  pay,  or  cause  to  be 
paid,  to  the  said  obligees  above  named,  their  successors,  executors, 
administrators  or  assigns,  jointly  and  severally,  all  damages  which 
have  heretofore  been  or  hereafter  may  be  sustained  by  the  said 
defendants  above  named,  or  any  of  them,  by  reason  of  the  wrongful 
issuing  of  such  injunction,  and  also  all  such  costs  and  damages  as 
shall  be  awarded  against  the  said  complainant  in  case  the  said  injunc- 
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tion  shall  be  dissolved,  then  the  above  obligations  to  be  void,  other- 
wise to  be  and  remain  in  full  force  and  virtue. 

John  L.  Peterson.       (seal) 
W.  A.  Stanton.  (seal) 

Elbridge  G.  Keith,     (seal)^ 
Sealed  and  delivered  in  presence  of  Samuel  V.  A.  White. 
Approved.  —  Henry  Best.,  Clerk. 

2.  Upon  Dissolution  of  Injunction.^ 

Form  No.  1 1  o  2  2 . 

(Precedent  in  McCormick  v.  Kirby,  63  Mo.  153.)' 

Know  all  men  by  these  presents  that  we,  Richard  Kirby  and  Mary 
Jane  Kirby,  as  principals,  and  M.  Gill,  as  security,  are  held  and 
firmly  bound  to  the  State  of  Missouri,  in  the  penal  sum  of  ^,}fiO, 
lawful  money,  for  the  payment  of  which  we  well  and  truly  bind  our- 
selves, our  heirs,  [executors  and  administrators  firmly  by  these 
presents.]*  The  condition  is  this:  Whereas,  R.  Johnson  did  will  certain 
negroes,  to  wit,  (^H ere  follows  a  description  of  the  negroes),  to  the  wife 
of  Richard  Kirby  and  to  the  heirs  of  her  body,  and  if  she  {Kirbfs 
wife)  died  without  heirs,  without  any  issue  of  her  body,  to  revert  to 
heirs  oi  Johnson-,  and  whereas,  said  Kirby  and  wife  were  about  to  sell 
and  the  heirs  obtained  an  injunction  restraining  them;  and  whereas, 
■the  circuit  court  oi  Jackson  county ,  dissolved  the  injunction  upon  said 
Kirby  giving  bond  to  be  responsible  to  such  heirs  of  Johnson  as  shall 
be  entitled  thereto  when  the  right  of  said  Kirby  and  wife  shall  cease 
to  exist  in,  and  to  said  negroes;  Now,  if  when  the  right  of  said  Kirby 
and  wife,  or  either,  shall  cease  to  exist  to  said  slaves,  and  the  heirs 
of  said  Johnson  shall  be  entitled  thereto,  the  said  Kirby  shall  then 
return  said  slaves,  if  alive,  or  shall  pay  to  said  heirs  the  value  at  that 
time,  of  said  slaves,  and  in  determining  the  value  of  said  negroes  or 
either  of  them,  if  not  produced,  the  presumption  shall  be  that  said 
negroes  are  worth  just  what  negroes  of  their  age,  and  sound,  would 
reasonably  be  worth,  and  the  burden  of  proof  shall  be  on  said  Kirby, 

1,  The  seals  upon  this  bond  were  that,  upon  the  making  of  such  deposit, 
omitted,  but  the  court  held  that  the  said  bond  may  be  withdrawn  from 
omission  might  be  remedied,  as  against  said  register's  office,  and  canceled,  — 
the  sureties,  by  bill  in  equity.  the   money  so   deposited    to   stand  as 

2.  Stipulation  for  Deposit  Instead  of  indemnity  and  security  for  any  amount 
Bond. —  In  Richards  v.  Lewis  L.  Arms  that  may  be  found  due  to  the  complain- 
Shingle,  etc.,  Co.,  74  Mich.  57,  the  fol-  ant  in  this  cause,  for  and  on  account  of 
lowing  stipulation  was  made,  to  wit:  his  claim  of   lien  upon  the  timber  on 

"  In  this  cause  it  is  hereby  stipulated,  the  N.  E.  1-4  of  the  S.  E.  1-4  and  the 

by  and  between  the  complainant  and  S.  E.  r-4  of  the  N.  E.  1-4,  of  sectioned, 

the   defendants.    The  Lewis  L.    Arms  in  township  t6  N.,  of  range  g  W.,  and 

Shingle  &'  Lumber  Cotnpany  and  Frank  any  costs  that  may  be  awarded  to  the 

P.  Smith,  by  their  respective  solicitors,  complainant  in  this  suit  against  the  said 

iha.t  z.  de^osh  oi  three  hundred  and  ffty  defendants  Lewis  L.  Arms  Shingle  &* 

dollars  itjjo)  be  made  by  said  defend-  Lumber  Company  and  Frank  P.  Smith." 

ants,  with  the  register  of  said  court,  in  8.  See,  generally,  the  statutes   cited 

lieu  and  place  of   the  injunction  order  supra,  note  i,  p.  826. 

and  bond  given  upon  the  order  for  the  4.  The  matter  enclosed   by  [  ]   will 

dissolution   of    said    injunction;    and  not  be  found  in  the  reported  case. 
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to  show  the  death  of  said  negroes  or  either  of  them,  that  they  are  of 
less  value  than  negroes  of  their  age,  if  sound,  would  be  worth;  and 
in  that  event  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  effect.  Given  under  our  hands  and  seals  this  25th  day  of 
March,  iS59. 

R.  Kir  by.  (seal^ 

Marcus  Gill.  (seal) 

Mary  Jane  Kirby.    (seal) 

V.  THE  WRIT,  OR  RESTRAINING  ORDER.i 


1.  Bequivite  of  Writ.  —  For  statutory 
provisions  see  list  of  statutes  cited 
supra,  note  i,  p.  826. 

No  particular  form  is  necessary  for 
a  writ  of  injunction:  the  substantial 
thing  is  an  authentic  notification  to  the 
defendants  of  the  mandate  of  the  judge, 
which  they  must  then  at  their  peril 
obey.    Summers  v.  Parish,  10  Cal,  347. 

Address.  —  An  injunction  to  restrain 
the  action  of  a  voluntary  association 
need  not  be  directed  against  such  asso- 
ciation byname;  an  injunction  against 
persons  as  individuals  being  effective 
to  restrain  illegal  action  by  them  in 
their  associated  capacity.  American 
Steel,  etc.,  Co.  v.  Wire  Drawers',  etc., 
Unions,  90  Fed.  Rep.  598. 

Time  of  Hearing.  —  A  temporary  re- 
straining order,  granted  without  no- 
tice, should  fix  the  time  and  place  for  a 
hearing,  and  should  restrain  only  until 
such  hearing.  Vornholt  v.  Gordon,  4 
Ohio  Dec.  498. 

Precedents  —  To  Restrain  Removal  of 
Public  Records.  —  In  Thomas  v.  Mead,  36 
Mo.  232,  the  writ  was  as  follows,  to  wit: 

*'  The  State  of  Missouri  to  David 
Wagner,  Walter  L.  Lovelace,  E.  H.  E. 
Jamieson,  Ferdinand  Meier,  Nathaniel 
Clark,  James  S.  Thomas,  Bernard  Lai- 
bold,  A.  R.  Bowman  a.niiJohn  C.  Vogel, 
and  all  other  persons  combining  or 
confederating  with  them. 

You  and  all  persons  combining  or 
confederating  with  you,  are  hereby 
enjoined,  prohibited  and  restrained 
against  seizing,  taking  or  carrying 
away,  handling,  or  in  any  manner 
meddling  with  any  of  the  books,  records 
or  papers  of  the  Supreme  Court  of  Mis- 
souri, or  the  seal  of  said  court,  now  in 
the  possession  or  control  of  Andrew  W. 
Mead,  Esq.,  clerk  of  said  court,  without 
the  permission  or  consent  of  said  Mead', 
and  herein  you  fail  not,  until  the  fur- 
ther order  of  the  Circuit  Court  of  St. 
Louis  county  " 

To  Restrain  Interference  with   Work 


on  a  Viaduct.  —  In  Friend  v.  Oil  Well 
Supply  Co.,  165  Pa.  St.  652,  the  writ, 
omitting  formal  parts,  was  as  follows, 
to  wit:  "Whereas,  on  the  syth  day  of 
May,  A.  D.  189^,  a  bill  in  equity  was 
filed  in  our  Court  of  Common  Fleas,  No. 
J,  for  the  county  of  Allegheny,  against 
you  at  the  suit  of  the  Pittsburg,  Cincin- 
nati, Chicago  and  St.  Louis  Railway  Com- 
pany. 

And  whereas,  on  June  nth,  1892,  the 
cause  aforesaid  came  on  to  be  heard 
upon  a  motion  for  a  preliminary  in- 
junction, and  was  argued  by  counsel, 
whereupon  it  was  ordered,  adjudged 
and  decreed  that  a  preliminary  injunc- 
tion do  issue  forthwith,  restraining  and 
enjoining  the  said  defendants,  their 
servants,  agents  and  employees  from 
interfering  with  or  molesting  the  plain- 
tiff, its  contractor  or  their  servants  or 
employees,  from  entering  upon  the 
property  under  said  viaduct,  and  oc- 
cupying so  much  thereof  as  may  be 
necessary  during  the  reconstruction  of 
said  bridge  and  from  temporarily  re- 
moving or  transferring  to  any  adjacent 
ground  so  much  of  any  structure  or 
materials  upon  said  ground  as  may  be 
necessary,  with  the  proviso,  however, 
that  the  plaintiff  shall  not  before  the 
first  day  of  July,  \Zg2,  do  anything 
upon  the  ground  which  shall  stop  or 
seriously  interfere  with  the  operation 
of  the  defendant's  mill. 

And  it  is  ordered,  that  the  said  com- 
plainant file  a  bond  in  the  sum  of  ten 
thousand  dollars,  with  sureties  to  be  ap- 
proved by  the  court. 

Now.  therefore,  we  command  you, 
the  Oil  Well  Supply  Company  and/.  W. 
Friend  (the  bond  above  referred  to  hav- 
ing been  duly  approved  and  filed),  that 
you  desist  and  that  you  cause  your 
agents,  servants  and  employees  to  de- 
sist from  interfering  with  or  molesting 
the  plaintiff,  or  its  contractor,  or  their 
servants  or  employees  from  entering 
upon   the   properly  under  said  viaduct 
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1.  In  General. 

Form  No.  1 1023.' 

The  State  of  Alabama,  \  In  Chancery,  Sixteenth  District,  Northwestern 
Jefferson  County.  f  Chancery  Division. 

To  any  Sheriff  of  the  State  of  Alabama,  Greeting: 

We  command  you,  that  without  delay  you  execute  this  writ,  and 
due  return  thereof  how  you  have  executed  the  same  make  to  us  at  a 
term  of  our  Court  of  Chancery,  to  be  held  in  Birmingham,  Ala.,  on 
the 7?/-^/  Monday  in  April,  iS99. 

Chas.  A.  Senn,  Register  in  Chancery. 
To  Richard  Roe  and  Richard  Fen,  both  of  said  Birmingham; 

Whereas,  Joh?i  Doe,  of  said  Birmingham,  has  this  day  filed  his  bill 
of  complaint  in  our  said  Court  of  Chancery  2L%^\n'&t  you,  the  said  Richard 
Roe  and  Richard  Ren,  pra.ying  a.mong  other  things  that  {Ifere  insert 
prayer  of  bill  for  injunction^ ,  and  whereas,  on  said  bill  being  exhibited 
to  the  '^ovi.  John  Marshall,  chancellor  of  tht  Northwestern  d\v\%\on 
of  Alabama,  sitting  for  the  sixteenth  district,  on  the  sixth  day  of 
March,  i899,  he  did  order,  that  upon  complainant's  entering  into 
bond  with  sureties  in  the  sum  of  two  thousand  dollars,  and  approved 
by  the  register  of  this  court,  payable  to  and  conditioned  according  to 
law,  a  writ  of  injunction  issue  out  of  said  court  according  to  the 
prayer  of  said  bill;  and  whereas,  bond  has  been  given  as  required  by 
said  order,  these,  therefore,  are  to  command  and  strictly  enjoin  you 
from  (^Here  insert  the  description  of  acts  enjoined^  until  further  orders 
from  this  court;  and  this  you  will  in  nowise  omit,  under  penalty, etc. 

Witness,  Charles  A.  Senn,  register  of  said  Court  of  Chancery,  at 
office  in  Birmingham,  Ala.,  this  sixth  day  ol March,  \W9. 

Chas.  A.  Senn^  Register, 


Issued  March  6,  iS99. 


Form  No.  1 1  024.' 


St  t      f  r  /      //         )  ^"  ^^^  District  Court  of  Arapahoe  County, 

^       *      f   ^     X   'i      ?■  ss.        in   the  Second  Judicial  District,  State  of 
County  of  Arapahoe.  I  C  1      d 

John  Doe,  plaintiff,  ) 

against  V  Injunction. 

Richard  Roe  and  Richard  Fen,  defendants.  ) 

The  People  of  the  State  of  Colorado  to  Richard  Roe  and  Richard  Fen^ 
both  of  the  city  of  Denver  in  said  county  of  Arapahoe,  send 
Greeting: 

and  occupying  so  much  thereof  as  may  ther   order   of   the  court,  and   this   as 

be  necessary  during  the  reconstruction  you  shall  answer  the  contrary  at  your 

of  said  bridge,  and  from    temporarily  peril." 

removing  or  transferring  to  any  adja-  Other  Forms. — See    other  forms    in 

cent  ground  so  much  of  any  structures,  Garretson  v.  Cole,   i   Har.  &  J.  (Md.) 

or  materials  upon  said  grounds  as  may  370;  Brown   v.  Pacific  Mail  Steamship 

be  necessary;  with   the   proviso,  how-  Co  ,  5  Blatchf.  (U.  S.)  525. 

ever,  that  the  plaintiff  shall  not  before  1.  See,  generallv.Jw/^'-rt  notei.p  1048. 

the  yFri/ day  of /m/v,  189^,  do  anything  2.  To  Whom   Addressed.  —  The   order 

upon  the  grounds  which  shall  stop  or  of  injunction  shall  be  addressed  to  the 

seriously  interfere  with  the  operation  party    enjoined.     Mills'    Anno.    Code 

of  the   defendant's  mill,  until  the  fur-  Colo.  (1896),  ^5  154. 

1049  Volume  9. 


1 1 024.  JN /UNCTIONS.  1 1 025. 

The  above  named  plaintiff  having  filed  his  complaint  in  our  District 
Court  against  the  above  named  defendants,  praying  for  an  injunction 
against  said  defendants,  requiring  them  to  refrain  from  certain  acts, 
in  said  complaint  and  hereinafter  more  particularly  mentioned:  On 
reading  the  said  complaint  in  this  action,  duly  verified  on  oath,  by  John 
Doe,  plaintiff  therein,^  and  it  satisfactorily  appearing  to  said  court 
therefrom  that  it  is  a  proper  case  for  an  injunction,  and  that 
suiificient  grounds  exist  therefor,  and  the  necessary  and  proper  under- 
taking having  been  given: 

We,  therefore,  in  consideration  thereof,  and  of  the  particular  mat- 
ters in  the  said  complaint  set  forth,  do  strictly  command  you  and 
each  and  every  of  you,  that  until  the  further  order  of  said  court,  you 
and  each  of  you,  your  and  each  of  your  servants,  agents,  attorneys, 
employees,  and  all  persons  acting  under  the  control,  authority  or 
direction  of  you  or  either  of  you,  do  absolutely  refrain  from  and 
desist  from  (Jlere  insert  a  description  of  the  acts  enjoined^. 

Witness,  fared  Sparks,  clerk  of  said  court,  and  the  seal  thereof,  at 
Denver  aforesaid,  this  tenth  day  of  March,  a.  d.  i89P. 

(seal)  fared  Sparks,  Clerk. ^ 

Form  No.  11025.* 

State  of  Georgia,  Bibb  County. 

"Yo  Richard  Roe,  his  Confederates,  Servants  and  Agents- 

Whereas,  John  Doe  has  preferred  his  bill  of  complaint  against  you 
returnable  to  the  Spring  Term,  eighteen  hundred  and  ninety-nine,  of 
the  Superior  Court  of  said  county,  showing  that  {Here  insert  the  sub- 
stance of  the  grounds  for  relief).  And  whereas,  the  s,b.\^  John  Doe, 
by  his  said  bill,  prays  the  issuing  of  the  state's  writ  of  injunction,  to 
be  forthwith  issued,  to  stay  (^Here  insert  a  statement  of  the  acts  sought 
to  be  enjoined),  and  the  said  John  Doe  having  verified  the  facts  and 
statements  of  said  bill  on  oath,  and  said  bill  having  been  read  and 
sanctioned  by  the  judge  of  said  court,  therefore  you,  the  said  Richard 
Roe,  and  all  and  every  the  persons  before  mentioned,  are  hereby 
commanded  and  strictly  enjoined  that  you  and  every  of  you,  do 
from  henceforth,  altogether  and  absolutely,  desist  from  {Ilere  state 
the  acts  enjoined)  until  said  Superior  Court  shall  make  further  order 
to  the  contrary. 
To  the  Sheriff  of  the  County  of  Bibb\ 

You  are  hereby  commanded  to  give  notice  hereof  to  the  said 
Richard  Roe  and  all  the  persons  before  mentioned,  by  leaving  a  true 
and  attested  copy  of  the  foregoing  writ  with  the  said  Richard  Roe 
and  the  other  persons  above  mentioned. 

Herein  fail  not,  etc. 

Witness,  the  }\ox\oxd^At  John  Marshall,  judge  of  said  court,  this 
Jourteenth  day  of  February,  iS99. 

Jared  Sparks,  Clerk. 

1.  Here  also  recite  the  affidavits,  if  the  direction  of  the  court  or  judge, 
any  were  used  upon  the  application  ifor  Mills'  Anno."  Code  Colo.  (1896),  § 
injunction.  154- 

2.  By  Whom  Issued.  —  A  writ  shall  be  8.  See,  generally,  supra,  note  i,  p. 
issued  by  the  cjerk  in  accordance  with  1048. 
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Form  No.  1 1  02  6.> 

In  the  District  Court  of  the  First  Judicial  District,  County  of 
Shoshone,  State  of  Idaho. 

John  Doe,  plaintiff,        ) 

against  >•  Injunction. 

Richard  Roe,  defendant.    ) 
The  State  of  Idaho  to  Richard  Roe,  Greeting: 

The  above  named  plaintiff  having  filed  his  complaint  in  our  court 
against  the  above  named  defendant,  praying  for  an  injunction  against 
said  defendant,  requiring  him  to  refrain  from  certain  acts  in  said  com- 
plaint and  hereinafter  more  particularly  mentioned;  on  reading  the 
said  complaint  in  this  action  and  the  affidavit  of  Samuel  Short  v&v'xfitd 
the  eleventh  day  of  March,  iS99,  and  it  satisfactorily  appearing  to 
the  judge  of  said  court  therefrom  that  it  is  a  proper  case  for  an 
mjunction,  and  that  sufficient  grounds  exist  therefor,  and  the  neces- 
sary and  proper  undertaking  having  been  given; 

We,  therefore,  in  consideration  thereof,  and  of  the  particular 
matters  in  the  said  complaint  set  forth,  do  strictly  command  that 
you,  the  said  Richard  Roe,  until  the  further  order  of  said  court,  your 
and  each  of  your  attorneys  and  agents,  and  all  others  acting  in  aid  or 
assistance  of  you,  the  said  Richard  Roe,  do  absolutely  desist  and 
refrain  from  {Here  state  the  acts  enjoined^. 

Witness,  Hon.  John  Marshall,  judge  of  the  said  First  Judicial 
District  Court  at  the  town  of  Wallace  in  the  county  of  Shoshone,  and 
the  seal  of  the  said  court,  this  thirteenth  day  oi  March,  iW9. 

(seal)  Jared  Sparks^  Clerk. 

Form  No.  1 1  o  2  7 . 

(82  Me.  606.)' 

(seal)  State  of  Maine. 

To  the  Sheriffs  of  our  Counties  and  their  Deputies: 

We  command  you  to  make  known  to  Richard  Roe  of  Augusta  in 
our  county  of  Kennebec,  that  John  Doe,  of  Winthrop  in  the  county  of 
Kennebec,  has  filed  his  bill  in  equity  before  our  Supreme  Judicial 
Court,  therein  alleging  {Here  insert  the  allegations  in  the  bill  showing 
the  cause  for  issuing  the  writ)  and  that  in  consideration  thereof,  he, 
the  said  Richard  Roe,  and  his  attorneys  and  agents,  are  strictly 
enjoined  and  commanded  by  our  said  court,  under  the  penalty  of 
one  thousand  dollars,  absolutely  to  desist  and  refrain  from  {Here  insert 
the  acts  enjoined)  and  from  all  attempts,  directly  or  indirectly,  to 
accomplish  such  object  until  the  further  order  of  our  said  Court. 
Hereof  fail  not  and  make  due  return  thereof,  and  of  your  proceed- 
mgs,  to  our  next  court,  where  the  bill  is  pending. 

Witness,  John  Marshall,  Justice  of  our  said  Court,  the  seventeenth 
day  oi  January,  in  the  year  of  our  Lord  \Z99. 

Jared  Sparks,  Clerk. 

1.  See,  generally,  supra,  note  i,  p.  1048. 
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Form  No.  z  1028.' 
State  of  Michigan^  ) 

In  the  Circuit  Court  for  the  >  ss.     In  Chancery. 
County  of  Lenawee,  Y 

In  the  name  of  the  People  of  the  State  of  Michigan:  To  Richard  Hot 
and  Richard  Fen  and  to  their  Counsellors,  Attorneys,  Solicitors 
and  Agents,  and  each  and  every  of  them,  Greeting: 

Whereas,  it  has  been  represented  to  us,  in  the  Circuit  Court  for  the 
county  ol  Lenawee  in  Chancery,  on  the  pa.rt  of  /ohn  Doe,  complainant, 
that  he  has  lately  exhibited  his  bill  of  complaint  against  you  the  said 
Richard  Roe  and  Richard  Fen,  defendants,  to  be  relieved,  touching 
the  matters  therein  complained  of;  in  which  bill  it  is  stated  amongst 
other  things,  that  you  are  combining  and  confederating  with  others 
to  injure  the  said  complainant  touching  the  matters  set  forth  in  the 
said  bill,  and  that  your  actings  and  doings  in  the  premises  are  con- 
trary to  equity  and  good  conscience,  we,  therefore,  in  consideration 
thereof,  and  of  the  particular  matters  in  the  said  bill  set  forth,  do 
strictly  command  you,  the  said  Richard  Roe  and  Richard  Fen  and  the 
persons  before  mentioned,  and  each  and  every  of  you,  under  the 
penalty  of  ten  thousand  dollars,  to  be  levied  on  your  lands,  goods  and 
chattels,  to  our  use,  that  you  do  absolutely  desist  and  refrain  from 
(^Here  state  the  acts  enjoined)  until  the  further  order  of  this  court. 

Witness,  the  Honorable  John  Marshall,  circuit  judge,  and  the 
seal  of  said  Circuit  Court  at  the  city  of  Adrian  this  twenty-first  day  of 
March  in  the  year  one  thousand  eight  hundred  and  ninety-nine. 

(seal)  Francis  Parkman,  Register. 

Webster  6^  Mason,  Solicitors  for  Complainant. 

Form  No.  11 029.' 

State  of  Minnesota,  \  District  Court, 

County  oi  Ramsey,  f  ^^'    6V^tf«^  Judicial  District. 
John  Doe,  plaintiff,  ) 

against  V 

Richard  Roe  and  Richard  Fen,  defendants.  ) 

The   State  oi  Minnesota  to  the  Defendants  Richard  Roe  and  Richard 
Fen: 

Whereas,  the  plaintiff  John  Doe  has  filed  a  complaint  and  petition 
in  the  District  Court  of  Ramsey  county,  praying,  among  other  things,  • 
{Here  state  the  prayers  Jor  injunctive  relief)  and  it  appearing  to  the 
satisfaction  of  this  court  from  the  said  petition  and  complaint  and  the 
affidavits  and  proofs  in  support  thereof  duly  submitted,  that  suffi- 
cient grounds  exist  therefor,  and  the  necessary  and  proper  bond  and 
undertaking  having  been  given  and  approved. 

Now,  therefore,  in  consideration  thereof,  and  of  the  particular 
matters  in  said  complaint  and  petition  set  forth,  you  and  each  and 
every  of  you,  are  strictly  commanded  that,  until  the  further  order  of 
this  court,  you  and  each  of  you,  your  and  each  of  your  servants, 
agents,  attorneys,  employees,  and  all  persons  acting  under  the  con- 
trol, authority  or  direction  of  you  or  either  of  you,  do  absolutely 

1.  See,  generally,  supra,  note  i,  p.  1048. 
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refrain  and  desist  from  {Here  state  the  acts  enjoined^  and  this  injunc- 
tion you  will  observe  under  the  penalty  of  the  law. 

Witness,^  the  Honorable  John  Marshall,  judge  of  the  District 
Court  aforesaid,  and  the  seal  of  said  court  hereto  affixed  at  St.  Paul 
this  twenty-second  daiy  oi  March,  a.  d.  i2>99. 

(seal)  Jared  Sparks^  Clerk. 

Form  No.  1 1030.* 

State  of  Tennessee. 
To  Richard  Roe  and  Richard  Fenn  and  to  their  Counselors,  Attor- 
neys, Solicitors  and  Agents,  and  each  and  every  one  of  them  — 
Greeting: 

Whereas,  in  a  certain  suit  this  day  instituted  in  our  Court  of  Chan- 
cery at  Memphis  hy  John  Doe,  complainant,  against  Richard  Roe  and 
Richard  Fen,  defendants,  the  complainant  having  obtained  from  the 
Hon.  John  Marshall  a  fiat  for  a  writ  of  injunction  to  issue  to  enjoin 
{Here  state  acts  to  be  enjoined^  and  the  complainant  having  executed 
the  bond  required  by  said  fiat,  we,  therefore,  in  consideration  of  the 
premises  aforesaid,  do  strictly  enjoin  and  command  you,  the  said 
Richard  Roe  and  Richard  Fen  and  all  and  every  persons  before  men- 
tioned, under  the  penalty  prescribed  by  law,  of  you  and  every  of 
your  goods,  lands  and  tenements,  to  be  levied  to  our  use,  that  you, 
and  every  of  you,  do  absolutely  desist  from  {Here  state  acts  enjoined) 
until  hearing  of  this  cause  in  our  said  Court  of  Chancery. 

Witness,  John  Hancock,  clerk  and  master  of  our  said  court,  at 
office,  the  frst  Monday  in  March,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  ninety-nine,  and  in  the  one  hundred  and  twenty- 
third  year  of  our  independence. 

John  Hancock,  Clerk  and  Master. 

2.  To  Restrain  Disposition  of  Property. 

a.  Of  Partnership. 

Form  No.  1 1  o  3 1 . 

(Precedent  in  Summers  v.  Parish,  10  Cal.  352.)* 

State  of  California,  \ 
County  of  Sierra.  \ 
The   People  of    the    State    of  California  to  H.  B.  Summers,  B.   C. 

Stephens 2in6. Hazeltine,  greeting: 

Whereas,  an  order  has  been  made  by  the  Hon.  Niks  Searles,  Dis- 
trict Judge  of  the  Fourteenth  Judicial  District CouTt,  in  and  for  Sierra 
county,  and  State  of  California,  enjoining  and  restraining  you  and 
each  of  you,  as  well  as  your  servants,  employees,  and  all  other  per- 
sons, acting  by,  through,  or  under  you,  from  taking  or  exercising  any 
control,  management,  or  possession  of  any  of  the  goods,  wares,  mer- 

1.  Teste  and  Seal.  —  The  writ  of  in-  3.  Objection  having  been  made  to 
junction  must  be  attested  and  sealed  form  of  this  writ,  the  court  said:  "  We 
as  other  process  of  the  courts.  Minn,  cannot  see  why  it  is  not  in  every  sub- 
Stat.  (1894),  §  5343.  stantial  quality  a  good  and  valid  writ." 

2.  See,  generally,  J«/ra,  note  I,  p.  1048.  See,  generally,  supra,  note  i,  p.  1048. 
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chandise,  books  of  account,  moneys,  credits,  or  other  property  or  effects 
whatever,  of  the  said  partnership  of  Summers  dr"  CV7.,  from  collecting 
any  and  all  debts,  dues,  and  demands,  owing  to  said  partnership,  by 
any  person  or  persons  whomsoever,  or  in  any  other  manner  whatever, 
with  said  partnership  property  and  business: 

Now,  therefore,  the  plaintiffs  having  filed  their  bond  as  required, 
you  and  each  of  you,  as  well  as  your  agents,  and  all  other  persons, 
are  hereby  commanded  to  obey  this  writ,  under  the  pains  and  penal- 
ties of  the  law. 

Given  under  my  hand  and  the  seal  of  the  District  Court  of  Sierra 
County,  California,  this  twenty- first  day  oi  August,  a.  d.  \%56. 

(seal)  Alfred  Helm,  Clerk,  D.  C. 

b.  Sale  of  Plaintiff's  Securities  Fraudulently  Pledged  by  Third  Person. 

Form  No.  1 1  o  3  2 . 

(Precedent  in  Myers  v.  Merchants'  Nat.  Bank,  27  Abb.  N.  Cas.  (N.  Y. 
Supreme  Ct.)  275.)' 

\{Title  of  court  and  cause  as  in  Form  No.  11036.y\^ 
An  order  having  been  made  herein  ex  parte  August  6th,  iS91, 
whereby  it  was  ordered  that  the  defendant,  the  Merchants'  National 
Bank,  be  enjoined  and  restrained  during  the  pendency  of  this  action 
from  sellmg,  transferring,  negotiating,  or  in  any  manner  disposing  of 
163  shares  of  the  capital  stock  of  the  National  Bank  of  Savannah, 
pledged  by  the  defendant  Backer  with  other  securities  to  the  defendant, 
the  Merchants'  National  Bank  to  secure  the  indebtedness  of  said  Backer 
to  said  bank,  until  the  said  bank  to  satisfy  the  said  loan,  shall 
exhaust  its  remedies  against  the  said  other  securities,  and  until  it 
shall  sell  the  other  securities  for  the  satisfaction  of  the  said  loan, 
and  from  selling,  transferring,  negotiating,  or  in  any  manner  dispos- 
ing of  any  of  the  securities  whatever  pledged  to  it  by  the  said  Backer, 
and  mentioned  in  the  complaint  herein,  without  giving  to  the  plain- 
tiffs notice  of  the  time  and  place  of  the  sale  thereof,  and  further 
enjoining  the  defendants,  Abraham  Backer  and  Benjamin  F.  Einstein 
as  assignee  for  the  benefit  of  the  creditors  of  the  said  Backer.^  from 
selling,  transferring,  negotiating,  disposing  of  or  in  any  manner  exer- 
cising or  claiming  to  exercise  any  acts  of  ownership  over  the  afore- 
said stock  of  \\it  National  Bank  of  Savannah,  and  requiring  the 
defendants  to  show  cause  at  a  time  and  place  therein  mentioned,  why 
the  aforesaid  injunction  should  not  be  made  permanent,  and  why  the 
same  should  not  be  continued  during  the  pendency  of  this  action, 
and  why  the  plaintiffs  should  not  have  such  other  and  further  relief 
as  to  the  court  may  seem  just  and  proper;  and  the  said  motion  having 
been  heard  upon  the  summons  and  the  verified  complaint  herein  and 
the  said  order,  and  upon  the  answer  of  the  defendant  Einstein,  and 
the  affidavit  of  Cornelius  V.Banta,  verified  August  H,  i891,  and  the 
supplemental  affidavit  of  Cornelius  V.  Banta,  verified  August,  iS91,  and 

1.  For  the  complaint  in  this  case  2.  The  matter  to  be  supplied  within 
see  supra.  Form  No.  10899.  [  ]   will  not  be   found  in   the   reported 

See,  generally,  supra,  note  i,  p.  1048.     case. 
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having  been  argued  by  Mr.  Samuel  Untermeyer  of  counsel  for  the 
plaintiffs,  and  by  Mr.  George  Zabriskie,  of  counsel  for  the  Merchants 
National  Bank,  and  Mr.  Anthony  R.  Dyett,  of  counsel  for  the  defendant 
Einstein. 

It  is  ordered  that  the  plaintiffs'  motion  to  continue  the  said  injunc- 
tion against  the  Merchants'  National  Bank  be,  and  the  same  hereby 
IS  denied,  and  that  the  said  injunction  against  the  said  defendant  be, 
and  the  same  hereby  is  dissolved;  but 

It  is  further  ordered,  that  during  the  pendency  of  this  action  or 
until  the  further  order  of  the  court,  the  Merchants'  National  Bank  be, 
and  it  is  hereby  enjoined  and  restrained  from  selling  the  said  163 
shares  of  the  capital  stock  of  the  National  Bank  of  Savannah  claimed 
by  the  plaintiffs,  except  apart  and  separate  from  the  other  collateral 
securities  pledged  to  it  by  the  defendant  Backer  and  upon  a  previous 
notice  in  writing  to  the  plaintiffs  of  the  time  and  place  of  sale,  which 
notice  may  be  given  by  leaving  it  at  the  office  of  the  plaintiffs' 
attorneys  during  the  usual  hours  of  business  at  teast  six  days  before 
the  day  of  the  sale. 

It  is  further  ordered  that  the  sale  of  the  said  stock  and  the  receipt 
of  the  proceeds  thereof  by  \.\it.  Merchants'  National  Bank  shall  be  with- 
out prejudice  to  the  rights  of  any  party  in  interest  in  respect  to  the 
application  of  such  proceeds  of  sale  and  of  the  other  collateral  held 
by  the  said  bank  as  security  for  the  payment  of  the  said  Backer  s 
indebtedness,  or  the  proceeds  of  such  other  collateral,  as  their  rights 
shall  appear  and  shall  be  ascertained  by  the  judgment  herein. 

It  is  further  ordered  that  the  aforesaid  injunction  against  the 
defendants  Abraham  Backer,  and  Benjamin  F.  Einstein  as  assignee  for 
the  benefit  of  the  said  Abraham  Backer  s  creditors  be,  and  the  same 
hereby  is  continued  during  the  pendency  of  this  action,  or  until  the 
further  order  of  the  court,  but  without  prejudice  to  the  rights  or 
interests  of  either  of  the  other  parties  herein. 

That  the  said  defendant  be,  and  it  hereby  is  enjoined  and  restrained 
from  disposing  of  or  realizing  upon  any  of  the  securities  pledged  by 
the  defendant  Backer  to  the  bank,  except  to  collect  the  notes  pledged 
to  it  as  they  fall  due,  and  hold  and  set  apart  the  proceeds  thereof, 
after  paying  the  expenses  of  collecting  the  same  until  ten  days  after 
the  said  bank  shall  have  furnished  to  the  attorneys  for  the  plaintiffs 
a  detailed  written  statement  of  its  account  -^'xxki  Backer,  showing 
what  loans  were  made  to  Backer,  and  upon  what  securities,  to  the 
end  that  the  plaintiffs  may  exercise  their  right  to  subrogation  within 
ten  days  after  the  said  statement  shall  be  furnished  to  them, 

\{Signature  as  in  Form  No.  11036.)]^ 

e.  Wife's  Separate  Property. 

Form  No.  1 1  o  3  3 . 
(Precedent  in  Woffenden  v.  Woffenden,  i  Arizona  331.)* 

1.  The  matter  to  be  supplied  within  until  the  further  order  of  this  court" 
[  ]  will  not  be  found  in  the  reported  to  the  final  decree  do  not  change  its 
case  character  and  make  it  interlocutory. 

2.  The   addition  of    the   words    "or        See.  generally,  j«/ra.  note  i,  p.  1048. 
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Anna  C.  Woffenden,  plaintiff,     ^ 

V.  >■  Order  for  Injunction. 

Richard  Woffenden^  defendant.   ) 
To  Richard  Woffenden\ 

1.  The  above  named  plaintiff  having  commenced  an  action  in  the 
district  court  of  they?r.y/ judicial  district  of  the  territory  of  Arizona^ 
in  and  for  the  county  of  Pima,  against  the  above-named  defendant, 
and  having  prayed  for  an  injunction  against  said  defendant  requiring 
him  to  refrain  from  certain  acts  in  said  complaint  and  hereinafter 
more  particularly  mentioned. 

2.  It  is  therefore  ordered  by  me,  the  judge  of  the  said  district 
court  of  the  ^r^/ judicial  district,  that  until  further  order  in  the 
premises,  you,  the  said  Richard  Woffenden,  and  all  your  counselors, 
solicitors,  and  agents,  and  all  others  acting  in  aid  and  assistance  of 
you  and  each  and  every  one  of  you,  do  absolutely  desist  and  refrain 
from  exercising  or  attempting  to  exercise  any  control  or  authority 
whatever  over  the  property,  both  real  and  personal,  or  any  part 
thereof,  in  the  possession  of  and  owned  by  the  said  Anna  C. 
Woffenden  at  the  time  of  her  marriage,  together  with  all  such  property, 
both  real  and  personal,  which  the  said  Anna  C.  Woffenden  has  acquired 
since  her  said  marriage,  or  the  rents,  issues,  and  profits  thereof. 

November  18,  i875. 

John  Titus,  Judge,  etc. 

3.  To  Restrain  Enforcement  of  Judgment. 

Form  No.  1 1  o  3  4  . 
(Sand.  &  H.  Dig.  Ark.  (1894),  p.  i626.)» 

Phillips  Circuit  Court 
Richard  Roe,  plaintiff,  ) 

against  >•  Order  of  Injunction. 

John  Doe,  defendant.   ) 
The  State  of  Arkansas  to  John  Doe: 

You  are  enjoined  from  all  further  proceedings  upon  the  judgment 
of  the  Pulaski  Circuit  Court,  rendered  at  its  March  term,  i89.^,  in 
your  favor,  against  Richard  Roe,  for  the  sum  of  three  hundred  dollars 
and  costs,  until  further  order  of  this  court. 

(seal)  Witness  my  hand  and  seal  of  said  court  this  tenth  day  of 
January,  iS95. 

Jared  Sparks,  Clerk. 

4.  To  Restrain  Prosecution  of  Motion. 

Form  No.  1 1035. 

(Precedent  in  Dubuque  Branch  of  State  Bank  v.  Rhomberg,  37  Iowa  666.)' 
The  State  of  Jo^va. 

To  the  Dubuque  Branch  of  the  State  Bank  of  Iowa,  L.  D.  Randall, 
J.  K.  Graves,  Joseph  A.  Rhomberg  and  Griffith  6-  Knight,  and  each 
of  you,  your  agents  andservants. 

Whereas,  the  First  National  Bank  of  Dubuque,  Iowa,  has   this   day 

1.  See,  generally,  supra,  note  I,  p.  1048. 
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filed  its  petition  in  the  office  of  the  clerk  of  the  district  court  of 
Dubuque  county,  Iowa,  duly  sworn  to,  and  praying  that  a  writ  of 
injunction  may  issue  against  you,  restraining  you  from  prosecuting  a 
certain  motion  filed  by  the  said  Griffith  &>  Knight,  on  behalf  of  the 
said  Dubuque  Branch  of  the  State  Bank  of  Iowa,  in  a  certain  suit  now 
pending  in  said  district  court  of  Dubuque  county,  Iowa,  wherein  the 
said  Dubuque  Branch  of  the  State  Bank  of  Io7va  is  plaintiff  and  the 
said  Joseph  A.  Rhomberg  is  defendant,  for  the  dismissal  of  said  suit; 
and,  whereas,  the  Hon.  David  S.  Wilson  has,  by  an  order  under  his 
hand,  on  said  petition,  directed  said  writ  to  issue  upon   the  filing  by 

the  said  First  National  Bank  of  a  bond  in  the  penal   sum  of 

dollars,  with  sureties,  to  be  approved  by  the  clerk  of  the  district  court; 
and,  whereas,  such  bond  has  been  filed  as  aforesaid  and  sureties 
approved:  Now,  therefore,  you,  the  said  Dubuque  Branch  of  the  State 
National  Bank  of  Iowa,  L.  D.  Randall,  J.  K.  Graves,  Joseph  A. 
Rhomberg  and  Griffith  6^  Knight,  and  each  of  you,  your  agents  and 
servants,  are  hereby  strictly  enjoined  and  restrained  from  in  any 
manner  prosecuting  said  motion  filed  by  said  Griffith  &=  Knight  in 
said  cause,  in  the  district  court  of  Dubuque  county,  Iowa,  wherein  the 
Dubuque  Branch  of  the  State  Bank  of  Iowa  is  plaintiff,  and  the  said 
Joseph  A.  Rhomberg  is  defendant,  on  the  part  of  the  said  Dubuque 
Branch  of  the  State  Bank  of  Iowa,  ior  the  dismissal  of  said  suit;  and 
this  injunction  you  must  observe,  under  the  penalties  of  the  law. 

Witness,  P.  J.  Quigley,  clerk  of  said  court,  with  the  seal  thereof 
hereto  affixed,  this  11th  day  oi  December^  i87^. 

[(seal)  p.  J.  Quigley,  Clerk.]i 

5.  To  Restrain  Public  Officers,  Boards  and  Municipalities, 
a.  From  Granting  Franchise. 
Form  No.  11036.^ 
Supreme  Court,  County  of  Kings. 

John  H.  McLean,  Plaintiff,  ' 

vs. 
Frederick  IV.  Wurster,  Mayor  of  the  City  of  Brooklyn',   David 
S.  Stewart,  President  of  the  Board  of  Aldermen  of  the  City  of 
Brooklyn;  Moses  J.  Wafer,  John  J.  Dunn,  John  Guilfoyle, 
Francis  S.   Williams,  Joseph  R.  Clark,  Charles  J.  Haubert, 
Charles  H.  Francisco,  Martin  F.  Conly,  David  H.  Leay craft, 
William  J.  Taylor,  Samuel  Myers,  Milledge  D.  Messenger,   > 
William  S.  Curtis,  Jr. ;  Samuel  E.  Thompson,  Frederick  W. 
Singleton,    William   A.    Doyle,  John  J.    Mc Garry,    Frank 
Hennessy,    William   Keegan,    Adam   H.   Leich,  James  H. 
Ruggles,   William  J.  Wassmuth,  John  F.  Oltrogge,  Patrick 
J.  D onion,  David  W.  Welton,  Theodore  Maurer  and  Rudolph 
C.  Backer,  constituting  the  Board  of  Aldermen  of  the  City  of 
Brooklyn,  Defendants. 

1.  The  matter  enclosed  by  [  ]  will  of  certain  valuable  franchises  by  the 
not  be  found  in  the  reported  case.  board  of  aldermen  which  was  about  to 

2.  This    was    the    injunction    order     pass  from  ofBce. 

made  to  prevent  the  wholesale  disposal         See,  generally,  supra,  note  I,  p.  1048. 
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It  appearing  to  my  satisfaction,  from  the  annexed  Verified  com- 
plaint, that  the  above-named  plaintiff  demands  and  is  entitled  to 
a  judgment  against  the  defendants  restraining  the  commission 
or  continuance  of  an  act  the  commission  or  continuance  of  which 
during  the  pendency  of  this  action  will  produce  injury  to  the  plaintiff; 
Now,  on  reading  the  summons  herein,  said  verified  complaint,  the 
annexed  affidavit  of  M.  S.  Guiterman,  verified  December  1,  i8P7,  and 
on  motion  of  Einstein  &'  Townsend,  attorneys  for  the  plaintiff,  it  is 

Ordered,  That  the  defendant  Frederick  W.  Wurster,  Mayor  of  the 
City  of  Brooklyn,  be,  and  he  hereby  is,  enjoined  and  restrained  from 
signing  or  approving  a  resolution  or  ordinance  passed  by  the  Board 
of  Aldermen  of  the  said  City  of  Brooklyn  on  the  29th  day  of  November, 
iS97,  which  said  resolution  or  ordinance  granted  permission  to  the 
Flatbush  Gas  Light  Company,  its  successors  and  assigns,  to  lay,  erect 
and  construct  suitable  wires  or  other  conductors,  with  the  necessary 
poles,  pipes  and  other  fixtures,  in,  over  and  under  the  streets,  avenues, 
public  parks  and  places  in  the  City  of  Brooklyn  for  conducting  and  dis- 
tributing electricity ;  and  he  hereby  is  further  enjoined  and  restrained 
from  signing  or  approving  a  resolution  or  ordinance  passed  by  the 
Board  of  Aldermen  of  the  City  of  Brooklyn  on  the  29th  day  of  Novem- 
ber, iS97,  which  said  resolution  or  ordinance  granted  permission 
to  the  said  Flatbush  Gas  Light  Company,  its  successors  and  assigns, 
to  lay  conductors  for  conducting  gas  through  the  streets,  lanes, 
alleys,  squares  and  highways  in  the  said  City  of  Brooklyn-,  and  he  is 
hereby  further  enjoined  and  restrained  from  signing  or  approving  a 
resolution  or  ordinance  passed  by  the  Board  of  Aldermen  of  said  City 
oi  Brooklyn  on  said  November  29th,  i897,  which  said  resolution  or 
ordinance  granted  permission  to  the  Municipal  Electric  Light  Company 
to  distribute  electric  current  for  light,  heat  and  power  in  various 
streets,  avenues  and  public  places  in  the  said  City  of  Brooklyn  not  in- 
cluded in  the  original  grant  made  to  the  said  company  in  \88]^.•,  or 
from  taking  any  other  proceedings  in  connection  with  said  resolutions 
or  ordinances,  or  either  of  them,  other  than  to  veto  all  or  either  of 
them. 

And  it  is  further  ordered  that  the  defendant,  David  S.  Stewart, 
President  of  the  Board  of  Aldermen  of  the  City  of  Brooklyn;  Moses  J. 
Wafer,  John  J.  Dunn,  John  Guilfoyle,  Francis  S.  Williams,  Joseph  R. 
Clark,  Charles  J.  Haubert,  Charles  H.  Francisco,  Martin  F.  Conly, 
David  H.  Leayc7'aft,  William  J.  Taylor,  Samuel  Myers,  Milledge  D. 
Messenger,  William  S.  Curtis,  Jr.,  Samuel  E.  Thompson,  Frederick  W. 
Singleton,  William  A.  Doyle,  John  J.  Mc Garry,  Frank  Hennessy, 
William  Keegan,  Adam  H.  Leich,  James  H.  Ruggles,  William  J.  Wass- 
muth,  John  F.  Oltrogge,  Patrick  J.  Donlon,  David  W.  Welton,  Theodore 
Maurer  and  Rudolph  C.  Backer,  constituting  the  Board  of  Aldermen 
of  the  City  of  Brooklyn,  be,  and  they  are  each  and  all  of  them,  hereby 
enjoined  and  restrained  from  voting  to  pass  the  aforesaid  resolution 
or  ordinances,  or  any  of  them,  over  the  veto  of  the  Mayor  of  the 
City  oi  Brooklyn,  if  he  shall  veto  the  same,  or  any  of  them; 

And  it  is  further  ordered  that  the  defendants,  each  and  all  of  them, 
show  cause  before  me,  or  one  of  the  justices  of  this  court,  at  a 
^«a/Term  thereof,  to  be  held  at  the  Chambers  thereof  in  the  County 
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Court  House  in  the  City  of  Brooklyn,  on  the  6th  day  of  December,  i897, 
at  10  o'clock  in  they<!7r^noon,  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  the  injunction  granted  herein  shall  not  be  continued 
pending  final  judgment  in  this  action,  and  why  the  plaintiff  should 
not  have  such  other  and  further  relief  as  to  the  court  may  seem  just 
and  proper. 

Service  of  this  order  upon  the  Mayor  of  the  City  of  Brooklyn  and 
upon  the  President  of  the  Board  of  Aldermenoi  said  city  on  or  before 
the  2nd  day  oi  December,  iS97,  at  12  o'clock  noon,  shall  be  deemed 
good  and  sufficient  service  thereof. 

Ddit&d  Brooklyn,  N.  Y.,  December  1,  i897. 

William  J.  Gaynor,  Justice  Supreme  Court. 

b.  From  Issuing  Certificate  of  Election. 

Form  No.  1 1  o  3  7 . 
(Precedent  in  Matter  of  Sloan,  5  N.  Max.  595.)' 
The  territory  of  New  Mexico  to  John  H.  Sloan,  George  L.  Wyllys,  and 
Teodoro  Martinez,  greeting: 

Whereas,  Benjamin  M.  Read,  Joseph  B.  Mayo,  and  Thomas  B.  Catron 
have  filed  in  the  district  court  for  Santa  Fe  county  their  bill  of  com- 
plaint against  you,  praying  to  be  relieved  touching  the  matters 
therein  set  forth,  now,  therefore,  you,  the  said  John  H.  Sloan,  George 
L.  Wyllys,  and  Teodoro  Martinez,  both  individually  and  as  members  of 
the  board  of  county  commissioners  of  Santa  Fe  county,  your  agents, 
servants,  employees,  and  advisers,  are  hereby  restrained  and  enjoined 
from  making  or  delivering,  or  ordering  or  causing  to  be  made  or 
delivered,  any  certificate  of  election  to  the  officers  or  members  of  the 
house  of  representatives  of  the  legislative  assembly  of  the  territory 
of  New  Mexico,  and  of  members  of  the  council  of  said  legislative 
assembly,  to  any  person  or  persons  other  than  said  Benjamin  M. 
Read,  Joseph  B.  Mayo,  and  Thomas  B.  Catron,  and  from  making  or 
causing  to  be  made  any  record  of  the  result  of  your  canvass  of  the 
election  returns  of  the  election  held  in  said  county  of  Santa  Fe  on 
the  fourth  day  oi  November,  iB90,  until  the  further  order  of  said  dis- 
trict court  in  the  premises. 

Witness,  the  Honorable  Fdward F.  Seeds,  associate  justice  of  the 
supreme  court  of  the  territory  of  New  Mexico,  and  judge  of  the  First 
Judicial  District  Court  thereof,  and  the  seal  of  said  district  court, 
this  twelfth  day  oi  November,  i890. 

(seal)  a.  E.  Walker,  Clerk. 

6.  To  Restrain  Trespass. 

Fmm  No.  1 1038.* 

(seal)  Commonwealth  of  Massachusetts. 

Worcester,  ss. 
To  John  Gufin,  Frederick  Gunn,  Albert  LeBoeuf  and  Samuel  Cataract, 

1.  See, generally,  jM/ra,  note  I,  p.  1048.     Mass.  509.     The  bill  in  this  case  is  set 

2.  This  form  is  copied  from  the  origi-     out  supra.  Form  No.  logog. 

nal    papers    in    Slater   v.    Gunn,    170        See,  generally,  supra,  note  i,  p.  1048. 
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all  of  Webster,  in  our  County  of  Worcester,  and   all    Servants, 

Agents,  Attorneys  and  Counsellors,  acting  for  or  in  behalf  of 

you  or  either  of  you,  Greeting: 

Whereas,  it  has  been  represented  unto  us,  in  our  Superior  Court, 

by  Horatio  N.  Slater  of  said  Webster,  complainant,  that  he,  the  said 

complainant,    has  exhibited  a  bill  of  complaint   in   our  said   court 

against  you,  the  said  John  Gunn,  Frederick  Gunn,  Albert  LeBoeuf  and 

Samuel  Cataract,  which  said  bill  is  filed  in  the  office  of  the  clerk  of 

our  said  court  at  Worcester,  in  and  for  our  said  county  of  Worcester, 

wherein  said  complainant,  among  other  things,  prays  for  a  writ  of 

injunction  against  you,  the  said  respondents,  to  restrain  you  and  the 

persons  before  named  from  proceeding  to  do  what  you  are  hereinafter 

enjoined  from  doing. 

We,  therefore,  in  consideration  of  the  premises,  do  strictly  com- 
mand and  enjoin  you,  the  said  respondents,  and  all  and  every  person 
before  named,  to  desist  and  refrain  from  committing  any  further  acts 
of  trespass  upon  the  tract  of  land  of  complainant  in  said  Webster,  on 
the  borders  of  Chaubunagungamaug  pond,  a  great  pond,  and  on  the 
westerly  shore  thereof,  known  as  '■'■Union  Point"  until  the  further 
order  of  said  court,  or  some  justice  thereof. 

Witness,  Albert  Mason,  Esquire,  at  Worcester,  the  thirtieth  day  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
ninety. 

T.  S.  Johnson,  Clerk. 

VI.  VACATING  AND  DISSOLVING  INJUNCTION. 
1.  Notice  of  Motion. 

Form  No.  i  1039.' 

{Title  of  court  and  cause  as  in  Form  No.  6926.^ 
You  will  please  take  notice  that  ,on  the  injunction  herein  dated 
the  sixth  day  of  May,  iS99,  the  papers  on  which  said  injunction  was 
granted  and  the  affidavit  of  Richard  Roe  verified  the  eighth  day  of 
May,  iS99,  a  copy  of  which  is  hereunto  annexed,  the  undersigned 
will  move  this  court  at  a  special  term  thereof  to  be  held  at  the 
county  court-house  in  the  village  of  Riverhead^  on  the  sixteenth  day 
of  May,  jS99,  at  fiine  o'clock  in  the  forenoon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  that  the  injunction  herein  dated  the  sixth  day 
of  May,  iS99,  be  vacated. 

Jeremiah  Mason,  Attorney  for  Defendant. 
Office  and  P.  O.  address, 
49  Main  street,  Northport,  N.  Y. 
To  Joseph  Storey,  Attorney  for  Plaintiff. 

1.  See,  generally,  the  list  of  statutes  place  as  said  chancellor  may  be  re- 
cited supra,  note  i,  p.  826.  quired  to  be  by  law  at  the  date  of  the 

2.  Place  Where  Application  is  Made. —  expiration  of  said  ten  days,"  does  not 
A  notice  of  motion  to  dissolve  an  in-  designate  with  sufficient  certainty  the 
junction  stating  that  application  would  place  where  the  application  will  be 
be  made  "  to  the  chancellor  at  Za/oy^W^r,  made.  Florence  v.  Paschal,  48  Ala. 
Chambers    County,   Ala.,    or    at    such  458. 
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2.  Motion. 

Form  No.  z  z  o  4  0 . 

(Precedent  in  Cassidy  v.  Knapp,  167  Pa.  St.  306.)' 

\{Title  of  court  and  cause  as  in  Form  No.  69^7.)]^ 

And  now,  Octobers,  \Wlf,  the  defendant  moves  the  court  to  dissolve 
the  preliminary  injunction  issued  in  this  case  and  to  dismiss  plaintiff's 
bill  of  complaint  with  costs  to  be  paid  by  said  plaintiff,  and  assigns 
the  following  reasons:  i.  That  the  notice  to  the  defendant  to  cause 
an  appearance  to  be  entered  for  him  in  said  court  oh  said  bill  indorsed 
is  not  in  accordance  with  the  amended  rules  adopted  by  the  Supreme 
Court  Qi  Pennsylvania,  January  16,  i854,  to  regulate  the  several  courts 
of  common  pleas  of  this  commonwealth  in  proceedings  in  equity,  and 
in  force  since  March  1,  i8P^  inasmuch  as  it  requires  defendant  to 
appear  within  fourteen  days  after  service,  instead  of  fifteen  days,  as 
required  by  the  said  equity  rules,  and  does  not  require  him  to  make 
answer  to  said  bill  as  by  said  rules  required,  and  is  otherwise  not  in  the 
form  by  said  rules  prescribed. 

2.  That  said  injunction  was  granted,  without  notice  to  defendant, 
without  being  supported  by  proper  injunction  affidavits.  The  only 
affidavit  filed  being  the  affidavit  of  the  plaintiff  himself,  which  con- 
tained no  material  averments  not  included  in  the  bill,  and  no  addi- 
tional facts  in  support  of  the  allegations  of  the  bill,  and  which  is  in 
effect  the  same  as  if  plaintiff  had  merely  sworn  to  the  truth  of  the  bill. 

3.  That  bill  sets  forth  no  cause  entitling  plaintiff  to  relief  by 
injunction. 

3.  Order. 

a.  For  Dissolution.' 

(1)  In  General. 

Form  No.  1 1  o  4  i . 
(Precedent  in  Northwestern  Bank  v.  Fleshman,  22  W.  Va.  yio.f 

1.  See,  generally,  the  statutes  cited  In  Foote  v.  Forbes,  25  Kan.  359.  the 
supra,  note  i,  p.  826.  order  was  as  follows,   to  wit:     "  It  is 

2.  The  matter  to  be  supplied  within  considered  and  ordered  that  said  mo- 
[]  will  not  be  found  in  the  reported  case,  tion  be  allowed,  and  that  the  injunction 

3.  Precedents. —  In  Fowler  v.  Frisbie,  heretofore  granted  in  said  cause  be  and 
37  Cal.  35,  the  ordf  r,  omitting  formal  the  same  is  hereby  dissolved  and  set 
parts,  was  as  follows,  to  wit:    "  In  this  aside  and  held  for  naught." 

cause  it  is  by  the  Court  here  ordered         For  other  forms  of  orders  dissolving 

that  the  defendants'  motion  to  dissolve  injunctions  see  the  following  cases,  to 

the  injunction  herein  be  and  the  same  wit:     Smoot  v.   Lecatt,   i  Stew.  (Ala.) 

is  hereby  granted;  and  that  theinjunc-  591;  McDougald  v.  Dougherty,  39  Ala. 

tion  heretofore  granted  therein  be  and  412;  People  v.  District  Ct.,  7  Colo.  462; 

the  same  is  hereby  dissolved,  vacated,  Hurd  v.  People,   14  Colo.   207;  Norris 

and   set   aside."     It    was   held  in  this  v.    Ham,     R.    M.    Charlt.    (Ga.)     267; 

case  that  where  an  order  dissolving  an  Schuflfert  v.  Grote,  83  Mich.  263;  West 

injunction  does  not  assign  the  grounds  Virginia  Oil,  etc.,  Co.  v.  Vinal,  14  W. 

upon  which  the  dissolution  was  granted,  Va.  637. 

it  is  prima  facie  an    adjudication  that         4.  See,   generally,  supra,   note    I,  p. 

the  plaintiff  was  not  entitled  to  the  in-  826. 
junction. 
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In  Mercer  Circuit  Court, ) 
June  13,  1 870.  j" 
John  P.  mil  et  al.,  pl'ffs,       ) 

against  >•  In  Chancery. 

Robert  B.  McNutt  et  al.,  def  ts.  ) 

On  motion  of  the  defendants,  by  counsel,  and  for  reasons  appear- 
ing to  the  court,  it  is  ordered  that  the  injunction  awarded  in  this 
cause  on  December  31,  x2>58,  be  and  the  same  is  hereby  dissolved. 
[Given  {concluding  as  in  Form  No.  1104^).]^ 

Form  No.  i  z  o  4  2 . 
(Precedent  in  Pithole  Creek  Petroleum  Co.  v.  Rittenhouse,  12  W.  Va.  323.)* 

[{Caption  as  in  Form  No.  llOJ^l.yy- 

The  plaintiff  having  been  served  with  a  notice  that  the  defendant, 
William  Rittenhouse,  would  apply  to  the  undersigned,  judge  of  the 
fifth  judicial  circuit,  on  the  1st  day  of  September,  i873,  at  2  o'clock 
P.  M.,  to  dissolve  the  injunction  heretofore  awarded  upon  the  amended 
bill  in  this  cause,  the  said  parties,  by  their  counsel,  this  day  appeared 
before  me  pursuant  to  said  notice,  and  the  plaintiff,  by  counsel, 
moved  to  quash  the  same  upon  the  ground  that  the  same  was  not 
served  within  a  reasonable  time,  which  motion  was  overruled.  Where- 
upon the  plaintiff  presented  the  affidavit  of  G.  L.  Sherman,  and  moved, 
that  for  reasons  therein  stated  said  motion  be  continued  until  court, 
which  is  also  overruled.  And  said  motion  to  dissolve  coming  on 
now  to  be  heard,  upon  said  notice,  the  papers  formerly  read,  and 
orders  formerly  made  in  this  cause,  the  amended  bill  filed  therein, 
the  demurrer  and  answer  thereto,  with  general  replication,  and  was 
argued  by  counsel.  And  the  undersigned  being  of  the  opinion,  that 
said  injunction  should  be  dissolved,  it  is  therefore  adjudged,  ordered, 
and  decreed  that  the  same  be  and  hereby  is  dissolved. 

Given  under  my  hand  this  1st  day  of  September,  i873. 

James  M.  Jackson. 

(2)  In  Vacation. 

Form  No.  1 1  o  4  3 . 

(Precedent  in  Hayzlett  v.  McMillan,  11  W.  Va.  474.)* 

Lenvis  Hayzlett  v.  Jordan  McMillan,  D.  H.  Leonard  and  others,  in 
Chancery. 

Upon  a  notice  and  motion  to  dissolve  the  injunction  heretofore 
awarded  in  this  cause,  in  the  circuit  court  of  Wirt  county,  W.  Va. 
This  motion  came  on  this  day  to  be  heard  before  me,  James  M.  Jack- 
son, Judge  of  tht  fifth  judicial  circuit  of  West  Virginia,  at  my  office, 
in  vacation,  in  the  city  of  Parkersburg,  Wood  county.  West  Virginia, 
upon  the  notice  to  dissolve  the  injunction  heretofore  awarded  in  this 
cause,  which  notice  was  duly  executed  upon  the  plaintiff,  the  bill  of 

1.  The  matter  enclosed  by  and  to  be         2.  See,   generally,  the  statutes  cited 
supplied  within  [  ]  will   not  be  found     supra,  note  i,  p.  826. 
in  the  reported  case. 
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the  complainant,  the  answers  of  McMillan  and  Leonard^  two  of  the 
defendants,  which  answers  were  filed  at  December  rules  i874,  and 
exhibits  and  files  of  papers  therein  referred  to,  and  was  argued  by 
counsel  for  complainant  and  defendants.  On  consideration  whereof, 
and  the  several  files  of  papers  in  former  suits  referred  to  in  defend- 
ant's answer,  the  court  is  of  opinion  that  said  injunction,  awarded  by 
Hon.  James  Brannon  on  the  2d  day  of  December,  i87^  in  this  cause, 
ought  to  be  dissolved;  it  is  therefore  adjudged,  ordered  and  decreed, 
that  the  said  injunction,  awarded  in  this  cause,  be  and  the  same  is 
hereby  dissolved. 

Given  under  my  hand  this  2Jith  day  of  February,  i875. 

James  M.  Jackson. 

To  the  Clerk  of  the  Circuit  Court  of  Wirt  CouTity,  West  Virginia. 

(3)  With  Removal  of  Receiver. ^ 

Form  No.  1 1  o  4  4 . 
(Precedent  in  Cincinnati,  etc.,  R.  Co.  v.  Sloan,  31  Ohio  St.  2.)' 

\(^Title  of  court  and  cause  as  in  Form  No.  5929.^^ 

This  day  appeared  the  plaintiff,  Thomas  M.  Sloan,  and  the  defend- 
ant, the  Cincinnati,  Sandusky  and  Cleveland  Railroad  Company,  before 
the  undersigned,  S.  B.  Prentiss,  D.  Cadwell,  and  J.  H,  McMath, 
Judges  of  the  Court  of  Common  Pleas  of  the  Fourth  Judicial 
District  of  Ohio,  and  thereupon  the  motion  of  the  defendant,  the 
Cincinnati,  Sandusky  and  Cleveland  Railroad  Company,  to  vacate  the 
order  heretofore  made  in  this  action,  granting  an  injunction  and 
appointing  a  receiver,  was  heard  upon  the  petition  of  the  plain- 
tiff, the  affidavits  filed  by  the  plaintiff,  the  affidavits  filed  by  the 
defendant,  and  other  testimony,  and  was  argued  by  counsel. 

On  consideration  whereof,  we  do  find  that  the  said  order  granting 
an  injunction  and  appointing  a  receiver  in  this  action,  ought  not  to 
have  been  made,  and  that  the  motion  of  the  defendant  to  dissolve 
said  injunction,  and  also  its  motion  to  vacate  the  order  appointing 
said  receiver,  are  each  well  taken  and  should  be  sustained. 

1.  With  Command  to  Beceiver  to  Bestore  defendants  Wilsons,  out  of  the  moneys 
Assets.  —  In  Hurd  v.  People,  14  Colo,  now  in  his  hands,  the  sum  of  $/6, 000, 
207,  an  order  was  made  which,  omit-  the  remainder  to  be  left  in  his  hands, 
ting  formal  parts,  was  as  follows,  to  amounting  to  some  %j,4oo,  to  be  kept 
wit:  "The  temporary  injunction  here-  as  a  fund  for  the  payment  of  the  ex- 
tofore  issued  is  dissolved,  and  the  re-  penses  of  said  receivership;  that  the  re- 
ceiver is  ordered  and  required  to  ceiver  report  to  this  court  on  yw/y /6, 
surrender  and  return  to  defendants  18^6,  in  what  manner  he  shall  have 
Alfred  H.  and  Randall  W.  Wilson^  or  executed  this  order;  that  this  cause 
their  authorized  agent,  full,  quiet,  shall  stand  continued  for  the  purpose 
peaceable  and  undisturbed  possession  of  retaining  jurisdiction  of  the  receiver, 
of  the  premises  mentioned  in  the  plead-  and  for  the  purpose  of  hearing  and  act- 
ings, and  also  all  books,  maps,  docu-  ing  upon  his  final  report,  and  that  in 
ments  and  other  personal  property  in  all  other  respects  this  cause  shall  stand 
his  possession  as  receiver;  the  posses-  dismissed." 

sion  of  said  mine  to  be  yielded  to  Wil-  2.  See,  generally,  the  statutes  cited 

sons  on  the  8th  day  oi  July,  iSS6,  at  /.?  supra,  note  i,  p.  826. 

o'clock  Aigk  noon  of  that  day;  and  on  3.  The  matter  to  be  supplied  within 

the  same  day  that  the  receiver  pay  to  []  will  not  be  found  in  the  reported  case. 

1063  Volume  9. 


1 1 044.  INJUNCTIONS.  1 1 046. 

It  is  therefore  considered  and  ordered  by  us,  that  the  said  injunc- 
tion be  and  the  same  is  hereby  vacated.  It  is  further  considered  and 
ordered  by  us,  that  the  said  order  appointing  ya»z<?jZ>.  Lea,  receiver 
in  this  action,  be  and  the  same  is  hereby  vacated  and  set  aside,  and 
the  sdad  James  D.  Lea  is  discharged  from  his  receivership  in  this 
action;  and  he,  the  s2i\A  James D .  Lea,  is  hereby  directed  to  refrain 
from  exercising  any  further  control  over  the  railroad  of  said  com- 
pany, or  any  of  its  leased  lines,  or  any  of  the  property  thereof.  *  *  * 

And  it  is  further  ordered,  that  the  Clerk  of  said  Court  of  Common 
Pleas  of  Sandusky  county,  Ohio,  do  forthwith  enter  this  order  upon 
the  journal  of  said  court,  and  that  he  shall  also,  on  demand  of  either 
of  the  parties  hereto,  or  their  attorneys,  make,  deliver,  and  certify, 
under  the  seal  of  said  court,  a  true  copy  of  this  order. 

In  testimony  whereof,  we  have  hereunto  set  out  our  hands  and 
seals,  this  20th  day  of  April,  a.  d.  i877,  at  chambers  in  Lucas  county, 
Ohio. 

Darius  Cadwell,  (seal) 

Judge  oiConvt  of  Common  Pleas,  Fourth  Judicial  District  of  Ohio. 

Samuel  B,  Prentiss,     (seal) 

Judge  of  Court  of  Common  Pleas,  Fourth  Judicial  District  of  Ohio. 

Jesse  H.  McMath,      (seal) 

Judge  of  Court  of  Common  Pleas,  Fourth  Judicial  District  of  Ohio. 

(4)  Unless  New  Bond  be  Filed. 

Form  No.  1 1  o  4  5  . 

(Precedent  in  Werninger  v.  Wilson,  2  W.  Va.  5.)* 

Virginia:  At  an  intermediate  term  of  the  circuit  superior  court  of 
law  and  chancery,  for  the  county  of  Ohio,  continued  and  held  at  the 
court-house  thereof,  on  Monday,  the  9th  day  of  February,  in  the  year 
1 8^6. 

Alstorpheus  Werninger  )        Upon  rules  to  show  cause  why  the  injunc- 
vs.  >•  tion  heretofore  awarded  in  this  cause  should 

Wilson  and  others.       )    not  be  dissolved. 

This  cause  came  on  to  be  heard  upon  this  9th  day  of  February,  iSJf.6, 
upon  the  rules  aforesaid,  and  upon  the  affidavits  and  depositions 
taken  in  relation  thereto,  and  was  argued  by  counsel,  upon  considera- 
tion whereof  it  is  adjudged,  ordered  and  decreed  that  unless  the 
complainant  file  a  new  bond  in  the  said  cause  with  the  clerk  of  the 
circuit  superior  court  of  law  and  chancery  for  the  county  of  Harri- 
son with  good  security,  in  the  penalty  of  6,000  dollars,  and  condi- 
tioned according  to  law,  within  sixty  days  from  this  day,  that  then 
the  injunction  heretofore  awarded  in  this  cause  be  and  stand  dis- 
solved as  an  act  of  this  day. 

(5)  With  Order  for  Dismissal  of  Bill.* 

1.  See,  generally,  the  statutes  cited  Co.  v.  Jenkins,  8  Utah  369,  the  order, 
supra,  note  i,  p.  826.  omitting  formal  parts,  was  as  follows,  to 

2.  Precedent.  —  In    Nephi    Irrigation     wit:   "  It  is  ordered,  adjudged,  and  de- 
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Form  No.  1 1  o  4  6 . 
(Precedent  in  Northwestern  Bank  v.  Fleshman,  22  W.  Va.  318.)' 
West  Virginia-. 

In  Mercer  Circuit  Court,  ) 
June  16,  i870.      \ 
John  P.  Hill,  pl'ff,  ) 

against  >•  In  chancery. 

Robert  B.  McNutt  et  als.,  def'ts.  ) 

The  injunction  awarded  in  this  cause  has  been  dissolved,  and  the 
plaintiff  showing  no  sufficient  cause  why  his  bill  should  not  be  dis- 
missed, it  is  ordered  that  said  suit  be  dismissed,  and  that  the  defend- 
ants recover  of  the  plaintiff  his  costs  by  him  about  his  defense  in 
this  behalf  expended,  including  an  attorney's  fee  of  twenty-five 
dollars. 

b.  Denying  Motion.* 

Form  No.  1 1  o  4  7 . 
(Precedent  in  West  Virginia  Oil,  etc.,  Co.  v.  Vinal,  14  W.  Va.  644.)* 

^{Caption  as  in  Form  No.  IIO4I.)]* 

Notice  having  been  given  by  the  defendant  and  duly  served  upon 
the  plaintiff  that  he  would,  on  the  25tA  day  of  August,  iS7S,  make  a 
motion  before  the  undersigned,  in  chambers,  to  dissolve  the  injunc- 
tion heretofore  awarded  in  the  above  styled  cause,  and  that  the 
defendant's  answer  would  be  relied  on  in  support  of  said  motion,  the 
said  motion  came  on  to  be  heard  upon  the  bill  and  the  said  order  of 
injunction  and  the  answer  of  defendant,  with  a  general  and  special 
replication  tendered,  and  was  argued  by  counsel.  On  consideration 
whereof  the  undersigned  is  of  opinion  that  it  sufficiently  appears 
that  there  was  and  is  a  parol  agreement  existing  between  the  plain- 
tiff and  defendant,  under  which  the  defendant  entered  into  the  pos- 
session of  the  land  in  the  bill  mentioned,  and  put  down  a  well  or 
wells  thereon  for  the  purpose  of  boring  for  oil,  and  that  the  plaintiff 
has  received  from  the  defendant  the  rent  or  royalty  for  the  same. 

creed  that  the  plaintiff  take  nothing  by  "At  Chambers,  in  Greensboro,  July  2, 

their  action,  but  that  the  complaint  be,  \%8g. 

and  the  same  is  hereby  dismissed,  and  This  cause,  coming  on   to  be  again 

the  injunction  dissolved,  and  that  the  heard,     upon    motion    of    plaintiff    to 

plaintiff    pay   the   costs   of    this    suit,  modify  the  injunction  order  of  yi<«^  27, 

taxed  at  the  sum  of  f/oj'.^j';  that  the  \%8q,   heretofore   made  in    this   cause, 

defendant  Richard  Jenkins  be,  and  he  after  notice  served  on  the  defendants, 

is  hereby  adjudged  and   decreed  to  be  and  upon  the  additional  affidavits  filed 

entitled  to  take  and  use,  of  the  waters  by  plaintiff  and  objections  filed  by  de- 

of  5a// creek,  an  amount  of  water  equal  fendants,  after  hearing  the  arguments 

in  quantity  to  the  amount  of  his  prior  of  counsel  on  both  sides,  it  is  considered 

appropriation,  and  that  he  recover  his  and   adjudged   that  the  motion  of   the 

costs  in  this  action,   taxed  at  the  sum  plaintiff  be  refused  and  said  injunction 

of  f/oj.^j."  order   oi  June  zy,  \i8g,  be  allowed  to 

1.  See,  generally,  the  statutes  cited  remain  as  it  was  made  originally,  and 
supra,  note  i,  p.  826.  to  continue  in  force  until  the  hearing." 

2.  Denying  Motion  to  Modify.  —  In  3.  See,  generally,  the  statutes  cited 
Durham  v.  Richmond,  etc.,  R.  Co.,  104  supra,  note  i,  p.  826. 

N.   Car.   261,  the  following   order  was         4.  The   matter  to  be  supplied  within 
made,  to  wit:  [  ]  will  not  be  found  in  the  reported  case. 

1065  Volume  g. 


1 1 047.  INJUNCTIONS.  1 1 048. 

But  the  undersigned  is  further  of  opinion  that  it  does  not  sufficiently 
appear  what  the  nature  of  said  contract  was,  whether  it  was  a  license 
for  a  term  of  years,  and  the  conditions  upon  which  the  defendant 
was  let  into  the  possession  of  said  premises;  therefore  the  under- 
signed is  of  opinion  not  at  this  time  to  dissolve  said  injunction.  It 
is  therefore  adjudged,  ordered  and  decreed,  that  the  said  motion  to 
dissolve  said  injunction  be  and  the  same  is  overruled.  But  it  is  fur- 
ther adjudged,  ordered  and  decreed,  that  the  said  J.  F.  Vinal^  if  he 
elect  so  to  do,  may  suspend  the  operation  of  said  injunction  upon  his 
giving  a  bond,  with  good  security,  in  a  penalty  of  %500.00,  conditioned 
to  pay  all  such  costs  and  damages  as  may  be  incurred  by  the  plaintiff 
by  reason  of  the  saidy.  F.  Vina/ being  permitted  to  use  said  premises 
for  the  purpose  of  boring  for  oil  thereon;  and  thereupon  the  said  /. 
F.  Vina/,  with  y.  Garber,  executed  and  acknowledged  said  bond  before 
the  undersigned.  And  leave  is  given  the  defendant,  Vina/,  to  file  an 
answer  at  rules  or  a  cross-bill  setting  up  his  contract  with  the  plain- 
tiff, its  nature,  extent,  character,  conditions  and  terms,  and  praying 
for  specific  execution  thereof,  if  he  should  elect  so  to  do. 

VII.  ACTION  FOR  DAMAGES  FOR  BREACH  OF  INJUNCTION. 

Form  No.  1 1048. 

(Precedent  in  Stewart  v.  Schneider,  22  Neb.  288.)' 
[Rudo/ph Schneider, plaintiff,  ^  j^  ^^^  j^.^^^.^^ ^^^^^  ^^  ^^^^^^  ^ 

^^^'"^^  f  Nebraska 

a.  A.  Stewart,  defendant.    ) 

The  plaintiff  above  named  says:]*  that  the  said  plaintiff  was  the 
owner  of  and  in  the  actual  occupation  and  possession  of  the  north- 
east quarter  of  section  nineteen,  town  four  N.,  range  fourteen  east, 
Nemaha  county,  Nebraska,  from  about  the  frst  day  oi  January,  188O, 
until  about  the  frst  day  oi  June,  i8^5;  that  the  defendant  was,  and 
yet  is,  the  owner  of  and  in  the  actual  occupation  and  possession  of 
the  east  half  of  the  south-west  quarter,  and  the  west  half  of  the  south- 
east quarter  of  section  nineteen,  town  four  N.,  range  fourteen  east, 
Nemaha  county,  Nebraska;  that  in  the  summer  of  x^2,  the  said 
defendant  proceeded  to  and  was  building  and  constructing  a  ditch 
and  embankment  along  the  north  line  of  his  premises  herein  described 
in  such  a  manner  as  to  turn  all  the  water  arising  from  "  Spring 
Branch  "  away  from  its  natural  course  and  direction,  which  was  over 
and  across  the  defendant's  premises,  and  precipitated  said  waters  in 
and  upon  the  premises  of  the  plaintiff  herein  mentioned,  to  the  great 
damage  and  injury  of  the  plaintiff;  that  the  district  court  oi  Nemaha 
county,  Nebraska,  did,  on  the  2d  day  of  Apri/,  a.  d.  i%82,  grant  and 
allow  a  temporary  order  of  injunction,  by  which  said  order  of  injunc- 
tion the  defendant  was  restrained  from  further  pursuing  the  building 

1.  It  was  held  in  this  case  that  if  the  the  case  was  a  proper  one  to  submit  to 
overflow  was  caused  by  the  defendant     a  jury. 

closing  the  openings  in  the  embank-  2.  The  matter  enclosed  by  and  to  be 
ment  in  question,  he  was  liable  for  the  supplied  within  [  ]  will  not  be  found  in 
damages  resulting  therefrom,  and  that     the  reported  case. 
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and  completing  of  said  ditch  and  said  embankment  until  such  time  as 
a  final  hearing  on  the  petition  praying  said  order  of  injunction  might 
be  had;  that  by  the  mutual  agreement  of  the  plaintiff  and  defendant 
in  this  action,  they  being  plaintiff  and  defendant  in  the  injunction 
proceeding  begun  in  September,  i882,  in  this  court,  as  well  as  by  the 
judgment  and  consideration  of  the  district  court  of  this  county  at  the 
March  term  thereof,  a.  d.  i855,  the  said  temporary  order  of  injunc- 
tion was  made  final,  perpetual,  and  mandatory,  and  said  defendant 
was  enjoined  and  restrained  from  further  making  of  any  ditch  and 
embankment,  such  as  was  described  in  the  petition  in  that  cause, 
and  the  said  defendant  agreed  to  and  was  required  by  the  said  order 
to  make  three  clear,  clean  openings  in  the  said  embankment,  which 
was  then  erected  and  completed,  each  of  said  openings  to  be  at  least 
one  rod  wide,  and  said  openings  located  as  follows:  one  opposite  and 
just  south  of  the  south-west  corner  of  the  plaintiff's  said  land  men- 
tioned in  the  petition  in  that  cause,  which  is  the  same  land  above 
mentioned  as  having  been  owned  by  plaintiff;  and  one  such  opening 
to  be  ten  rods  west  of  the  said  south-west  corner  of  said  plaintiff's 
land,  and  the  third  said  opening  to  be  forty  rods  east  of  the  said  south- 
west corner  of  said  plaintiff's  land,  and  said  defendant  was  to  have  the 
right  to  build  ditches  on  his  own  land  in  the  said  locality,  of  sufficient 
dimensions  to  gather  and  back  water  towards  the  "  Muddy  "  creek,  said 
ditches  to  be  free  from  embankments,  and  the  said  three  openings  and 
ditches  were  ordered  to  be  made  and  completed  within  thirty  days  from 
the  date  of  said  order  and  stipulation;  that  the  said  order  and  stipula- 
tion was  dated  the  twentieth  day  of  March,  a.  d.  !&?<?;  that  the  defend- 
ant wholly  disregarded  and  in  each  and  every  particular  disobeyed  and 
violated  the  said  stipulation  and  order  of  injunction  so  made  per- 
petual by  the  judgment  and  consideration  of  the  district  court  of 
Nemaha  county,  by  failing,  neglecting,  and  refusing  to  make  the  said 
three  openings  at  the  time  required  by  the  said  order  of  injunction, 
and  by  continuing  and  completing  the  said  ditches  with  embank- 
ments; that  information,  charging  the  defendant  with  the  violation 
of  the  said  injunction,  having  been  filed  in  the  district  court  of  said 
county,  the  said  defendant  was  by  the  judgment  and  consideration 
of  the  said  district  conrt  at  the  April  term  thereof  a.  d.  iZ85,  upon  a 
full  hearing  of  all  the  allegations  and  proofs,  the  defendant  being  in 
court  in  person  and  by  counsel,  adjudged  guilty  of  contempt  of  court 
for  his  violation  of  the  said  order  of  injunction,  and  was  required  to 
enter  into  further  security  for  his  faithful  observance  of  the  injunc- 
tion; that  in  consequence  of  the  failure  of  the  defendant  to  obey  the 
said  injunction,  and  by  his  failure  and  refusal  to  make  said  three  open- 
ings in  said  embankment  at  the  time  specified  in  the  said  order  of 
injunction,  and  in  consequence  of  his  building  and  completing  the 
said  ditches  with  embankments  contrary  to  the  said  order  of  injunc- 
tion, the  west  eighty  acres  of  the  plaintiff's  land,  mentioned  in  this 
petition,  was  overflowed  and  a  large  body  of  water  was  backed  onto 
the  said  eighty  acres  and  there  remained  for  about  the  space  of 
fifteen  days,  which  said  wrongs  and  injuries  occurred  in  the  month 
of  June,  i8^^  and  thereby  and  in  consequence  of  the  said  overflow 
fifty  acres  of  growing  corn  of  the  said  west  eighty  acres  were  wholly 
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ruined  and  destroyed,  and  plaintiff's  premises  were  greatly  injured 
and  damaged;  that  by  reason  of  and  in  consequence  of  the  said  over- 
flow complained  of  above,  plaintiff  suffered  the  loss  and  total  destruc- 
tion of  twelve  tons  of  good  and  merchantable  hay  stacked  on  the  said 
premises. 

Plaintiff  has  suffered  damages  in  the  sum  of  one  thousand  dollars, 
no  part  of  which  has  ever  been  paid;  plaintiff  therefore  prays  judg- 
ment against  the  defendant  for  the  sum  of  one  thousand  dollars, 
together  with  costs  of  suit  and  for  such  other  and  further  relief  as 
justice  and  equity  may  require. 

[(^Signature  and  verification  as  in  Form  No.  5923.y\  ^ 

1.  The  matter  to  be  supplied  within  [  ]  will  not  be  found  in  the  reported  case. 
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1069  Volume  9. 


Seferences  Indicate  INDJEX.  the  Number  of  Form. 

HABEAS  CORPUS. 

AflSdavit  to  bring  up  person  to  testify,  10132  et  seq. 

Certiorari,  10326. 

Detention,  to  inquire  into  cause  of,  10144  et  seq. 

Order  of  discharge,  detention  after,  10324. 

Vacation,  certifying  proceedings  had  in,  10323. 

Warrant  in  lieu  of  habeas  corpus,  10312-10317. 

Writ,  application  to  officer  of  another  county,  10308-10311. 

Writ,  disobedience  of,  10318-10322. 

Writ,  eluding  service  of,   10325. 

HABITUAL  DRUNKENNESS— Cr^^jj.^^/^r^tf^. 

HAWKERS  AND  PEDDLERS. 

Proceedings  against.  10327  et  seq. 
Proceedings  by,  10343,  I0344- 

HIGHWAYS—  Cross-Reference. 

HOMESTEADS  AND  EXEMPTIONS. 

Actions  to  enforce  or  protect  exemption,  10438  et  seq. 

Application  to  sell  homestead,  10404  et  seq. 

Award  of  execution,  10412  et  seq. 

Award  of  homestead  of  record,  10345  ^'  ^^9- 

Award  of  homestead  upon  execution,  10372  et  seq. 

Exemptions  of  homestead,  10345  et  seq. 

Exemptions  of  personal  property,  10412  et  seq. 

Extinguishment  of  waiver  of  homestead,  10410,  10411. 

Recovery  of  homestead  after  sale,  10409. 

Setting  up  exemption  as  a  defense,  10443. 

Waiver  of  exemption,  10444. 
HOMICIDE. 

Affidavit,  preliminary,  10445-10449. 

Execution  of  death  sentence,  10602-10604. 

Indictment  or  information,  10455  et  seq. 

Judgment  and  sentence,  10599-10601. 

Specifying  various  means  of  death  in  indictment  or  information,  10465  et  seq. 

Verdict,  10586  et  seq. 

Warrant  of  arrest,  10450-10454. 

HUSBAND  AND  WIFE. 

Action  against  husband  and  wife,  10605-10611 
Proceedings  relation  to  separate  estate,  10612-10619. 

ILLEGAL  QO^IViKCI'^— Cross-Reference. 

ILLEGALITY  OF  EXECUTIONS— Cr^jj-.ff</>r^«^^. 

WJLY.GkY.VOTl^G  — Cross-Reference. 

IMMIGRATION—  Cross-Reference. 

IMPERTINENCE. 

Exceptions  for  impertinence,  10620,  1062X. 

Proceedings  upon  exceptions,  10622  et  seq. 
IMPOUNDING— Cr^jj-it^/ir^wf/-. 
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B«ference3  Indicate  IND£X.  the  Number  of  rorm. 

INCEST. 

Attempt  to  commit,  10646. 
Cousins,  10639. 
Parent  and  child,  10637. 
Stepchild  and  stepparent,  10638. 
Uncle  and  niece,  10641-10645. 

INDEBITATUS  ASSUMPSIT  —  Cross- Reference. 

INDECENT  ASSAULT. 

Female,  10647,  10648.  ■  1 

Male,  10649. 

INDECENT  EXPOSURE. 

Indecent  exposure  of  others,  10656. 
Offender's  own  person,  10650-10655. 

INDEMNITY  CONTRACTS. 

Answer  setting  up  counterclaim,  10670. 

Complaint,  declaration  or  petition  on  contract,  10657. 

Cross-complaint  between  co-defendants,  io66g. 

INDICTMENTS. 

Amendments,  \0']()2  et  seq. 
Caption,  10671-10677. 
Homicide,  10445  ^'  ^^9^^  10465  et  seq. 
Indictment  proper,  10678  et  seq. 
Indorsements,  10746  et  seq. 

INFANCY. 

Plea  or  answer,  10796-10800. 

INFANCY. 

Replication  or  reply,  10801-10804. 

I N  F  ANTS  —  Cross-Re ference. 

INFORMATIONS  IN  CIVIL  Qh.'^'S.'Si  —  Cross.Reference. 

INFORMATIONS  IN  CRIMINAL  CASES. 
Amendments    10S90,  10891. 
Indorsements,  10865-10889. 
Information  proper,  10812  et  seq. 
Leave  to  file,  10811. 
Preliminary  affidavit,  10805-10810. 
Verification,  10852-10864. 

INHERITANCE  TAX—  Cross-Reference. 

INJUNCTIONS. 

Action  for  damages  for  breach  of  injunction,  11048. 

Bill,  complaint  or  petition,  10892  et  seq. 

Bond  or  undertaking,  iioii  et  seq. 

Notice,  motion,  order  to  show  cause,  etc.,  10963  et  seq. 

Orders  granting,  continuing,  perpetuating  and  denying  injunctions,  10972 

et  seq. 
Vacating,  and  dissolving  injunction,  11039  ''t  seq. 
Writ,  or  restraining  order,  11023  et  seq. 
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Beferences  Indicate 


INDEX. 


the  Number  of  Form. 


PETITIONS. 

Guardian  and  ward,  9912  et  seq, 

WARRANTS. 

Habeas  corpus,  10312-10317. 
Homicide,  10450-10454. 

WILLS. 

Guardian  and  ward,  9983-9986. 

WRITS. 

Habeas  corpus,  10308-10311,  10318-10322. 
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